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HanHast paboTa UMeeT LeJblo ONPEeIEUTh COAEPKAHUE MPaBa Ha KU3Hb,

€ro CTpPyKTYpy, OCOOEHHOCTH pean3aliiu, a TaKKe MPUHIUIBI Or paHUUEHU S

B CBSI3U C BOBHUKHOBEHUEM €0 B MEXIYHAPOJHOM U KOHCTUTYIIMIOHHOM

npase. PaccmarpuBaeTcst CyIIHOCTh JAHHOTO MpaBa, MOAPOOHO PACKPhIBAIOTCS
MOMEHT €r0 BOZHMKHOBEHMS, a TaK’Ke MOMEHT yTparsl. [Ipu 3T10M npesncrasnena
KOHIIETLIMS ONPEAeSIeHUsI CMEPTU KaK IpUANYECKON (PUKIIMUA. AHATIM3UPYETCS
COCTOSITENIBHOCTb BKJIIOUEHUS B «IIPABOBOM 000POT» TAKOI'O TEPMHMHA,

KaK «IPaBO Ha CMEPTh». B 3TOM KOHTEKCTE 3HAYMTEbHOE BHUMAHUE

yZiesieHo npodsieMaM orpeJesieHrs CaMOyOUICTBA KaK CaMOCTOSITEIBHOTO
SIBJICHUS Y 9BTaHA3UM, BO3MOKHOCTHU €€ 3aKOHOJATEIHOTO Pa3peLIeHuUs

Ha Tepputopun Poccuiickoit deneparmu.PadoTa Bkioyaer B ceOs Takxe
KOMILJIEKCHOE MCCJIeIOBaHKe, MOCBSAIIEHHOE 3HAYEHUIO PENPOLYKTUBHBIX

IIPaB, UX COAEPKAHMIO, PACCMATPUBAIOTCA OTAEIIbHBIE JIEMEHTHI: IIPABO

Ha UCKYCCTBEHHOE IIpepblBaHue OEpEMEHHOCTH, MEUIIMHCKYIO CTEPUIU3ALIUIO,
MCKYCCTBEHHOE OIUIONIOTBOPEHHUE, CyppOraTHOE MatepruHCTBO.CaMOCTOATEIbHBIM
O00BEKTOM U3YUEHHUS SBJISIIOTCS MPEIEbl TOCYIAPCTBEHHOTO PEryIMPOBAHUS
TeHeTUYECKON TUTUEHBl. AHATIM3UPYIOTCS MPOOIEMbI 3aIUTHI ITPaB

YeJIOBeKa MPU MPOBEACHUN FeHETUYECKUX IKCIIEPUMEHTOB U T€HETUUECKOTO
TECTUPOBAHUS, CIIOCOOBI PETYIMPOBaHUS IeMOrpahuiecKrX MpOLECcCOB

C MOMOUIBIO NpaBa.PaccMarprBaoTcs MOHATHE U IIPABOBOE 3HAYEHNUE CMEPTHOM
Ka3HU.3HAYMTEIBHOE MECTO YIEJIEHO MEXYHAPOJHOMY OIbITY PETyIMpPOBaHNUS,
YTO MO3BOJIUT BIPAOOTATh CUCTEMHOE MHEHUE I10 3asIBJIEHHON MpoOeMaTrke

Y IIPUMEHUTD TIOJIOKUTESIbHBIN OIMBIT K POCCUICKUM ycioBUsIM. [Jist cyneOHO-
MEJIMIIMHCKUX KCIEPTOB, PAOOTHUKOB MPAaBOOX PAHUTENILHBIX OPTaHOB,
nperofaBaresiell cyaeOHON MEeIUIMHBI, CTYJICHTOB, aCIMPAHTOB, HAYYHBIX
PaOOTHUKOB U CHEIMAIMCTOB MO0 OPraHU3alluy 3APaBOOXPAHEHUS.
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BBenenne

IIpaBo Ha KU3Hb HE ABJIAETCS OOHUM U3 NIEPBBIX, KOTOPOE HAILIO CBOE TEKCTYAJIbHOE 3aKpeTl-
JIeHVe B KOMIUIEKCE HOPMATHBHBIX aKTOB, OObEJMHEHHBIX B HACTOsIIIIEE BPEMS B OJJHO 0OIIee MOH;I-
THE — MpaBo NpaB yesnoBeka. Benvkaa Xaprus BosmpHOcTer B XIII B. mocunrtana, 4to npexie BCero
HEeOoOXO0IMMO 3aKPeNUTh TapaHTUH JIMYHON HEPUKOCHOBEHHOCTH. Bo Bpems Benmkoii (paHiry3ckoit
PEBOJIOLIMH PaBEHCTBO M CBOOO/Ia OBUTH IMPOBO3IJIAIIIEHBI KAK OCHOBOIOJIATAIOIIHE [IEHHOCTH. TONbKO
B Jleknapauuy He3aBUCUMOCTH, NpuHATOM 4 mionsg 1776 1. 13-10 CoegunennsiMu [Tatamu Ame-
PUKM, MOXXHO HalTU cledyomue cioBa: «Mbl HCXOOUM U3 TOM CaMOOYEBUIHOIN HMCTUHBI, YTO BCE
JIOIY CO3JaHbl PaBHBIMU M HaJeJIEHbl MX TBOPLIOM ONpPEAEIEHHBIMU HEOTUYKAAEMBIMU IpaBaMH,
K YKCITy KOTOPBIX OTHOCSITCS )KM3HB, CBOOOA U CTpeMJIeHHE K cuacTbio». B mocnenyomem Bo Bee-
oO1Iel JeKJIapalyy MpaB YesloBeKa MpaBo Ha KU3Hb MTpUodpeTaeT (hopMy.1y CyObeKTHMBHOTO IpaBa:
«Kaxplil yenoBek MMeeT MpaBo Ha KU3Hb...». Mexay TeM CIOKHO OMPENeUuTh, YTO K& UMEHHO
conepXkuT B cebe faHHast paza, BOBJICUCHHAsI B IOpPHIMYECKYI0 (hopMy. DTO paBo Ha Ouonoruye-
cKkoe cymecrBoBanre? OfHaKO MOXKHO BCErla cKasaTb, YTO B YEM-UYEM, a B FOCYJapCTBE U IIpaBe
YyeJIoBeK MeHblIIIe Bcero Hykjaaercs, eciu Homo sapiens oleHnBarh Kak Ononornueckuii Buj. ukue
’KMBOTHBIE, MUKPOOPIaHU3MBbI KHUBYT BHE TOCYIApPCTBEHHBIX MHCTUTYTOB. TakoW aKIEHT NOJroe
BpeMs CITYKIJT OOBSICHEHUEM TOTO, YTO JAHHOE TIPABO OTCYTCTBOBAJIO BO BCEX KOHCTUTYIIMSIX COBET-
CKOI'0 IEPUOZIa Pa3BUTHS POCCUICKOIO rocyiapcrsa. B Hay4yHBIX M3JaHUAX MMOJHUMAJICS BOIPOC
o BHeceHun nsMeHeHun B Koncrurynmo CCCP. HeogHOKkpaTHO nopuepkuBaics (PpakT 3aK perIeHUs
IIpaBa Ha KU3Hb B MEXAYHAPOIHBIX JOKyMEHTax, B KOTOpbIx prHuMai ydactue CCCP. Hecmotps
Ha 3TO, JAHHOE ITPaBO Ha XW3Hb MOJyYWIO KU3HB (IIPOILLY MPOLIEHUS y YUATATENS 32 TABTOJIOTHIO)
c npuHsATHEM JleKiapanuu nmpas 1 cBoOOA yesioBeka u rpaxaannHa Bepxosasim Coserom PCOCP
22 Hos0ps 1991 r. B HOBO# poccuiickoit Konctutynuu, npunsToit 12 nekadps 1993 r., B uncie nep-
BBIX CTaTel, ONPEENAIINX CTaTyC YeaoBeKa U rpaxaanuHa (cr. 20), 3adpukcupoBano: «Kaxapii
MMEET IIPaBO Ha KU3Hb». Beero ogHa crpouka Tekcra OCHOBHOIO 3aKOHA, OIHAKO CKOJIBKO JAHMCKYC-
cuid nopoxkaaer oHa! Kaxkzioe ciioBo nmpefonpesenser pa3BUTHE LIEIOro IUIacTa HOPMaTUBHBIX aKTOB.
dyHIaMeHTaIM3M JaHHOTO MpaBa 00yCIIoBIIeH (heHOMEHOJIOTHEH IBYX SIBJICHUI — )KU3HU U YeJIOBEKa
KaK ee 3JIeMeHTa, BOOpaBILEro B ce0si OMHOBPEMEHHO OECKOHEUHOCTh B MO3HAHUU U BPEMEHHOCTb
B Pa3BUTHM UHAMBUYaIbHOCTH. [T0M0OHBIE MBICIIM TOPOAMIIM MHEHHUE, YTO IPaBO Ha KU3Hb CIIE/LyeT
paccmarpuBaTh Kak IPUHLIMIL, ONPEE/IAIOIINI OCHOBBI B3aMMOOTHOILLEHNI YEJIOBEKA U TOCYJapCTBa.
[Tpu sTOM Henb3s1 3a0BIBATh, YTO OHO IMPE/ACTABISET COOOI CYOBEKTHBHOE MPaBO, MMEIOIIee CBOU
BO3MOHOCTH NIOBE/ICHUA, IPEEIbl OTPAHUYEHUH, TPUHLIUIIBI IIPABOBOTO perympoBaHusi. OcMbIC-
JICHUIO I0PUIMYECKHUX MTPOOJIEM, CBS3AHHBIX C peai3alieil JaHHOTO MpaBa, MOCBAIIEHA HACTOSIIAS
MoHorpagusa. OHa He ABJISETCA MyTEBOAUTENIEM IO HOPMAaTWBHBIM aKTaM, €€ 3ajada — BBISIBUTH
HanOoJee 3HaYMMbIe TIPOOIEMbl, KOTOPble BO3HUKAIOT B COBPEMEHHOM MHpe Onarofapsi pa3BUTHIO
TEX HayK, KOTOpbIE HE UMEIOT HETIOCPEICTBEHHOTO OTHOLIEHU K IopucnpyAeHIMA. brarogaps takon
MIOCTAHOBKE 3aJa4i B paboTe MPUCYTCTBYIOT 3HAYMUTEIbHBIE SKCKYPChl B MEAMIMHY, TICHXOJIOTHIO,
AHTPOIIOJIOTHIO, TEHETUKY, JeMOrpaduio. DTH IKCKYPCHI IIPEICTABIEHBI B TOM MEpE, B KOTOPOU €CTh
NOTPEOHOCTh B HUX, YTOOBI TIOHSATH, TIOYEMY TPABO JIOJDKHO, TAK WM MHAYe, OTpearupoBarh Ha Mpo-
ucxojsiue Ha 3emiie npoueccsl. B paboTte npejicraBiieH aHaIM3 TeX aClIeKTOB, KOTOpbIe UMEIOT Mpa-
BOBOE 3HaueHue. IrHoprpoBaHMe 3TOro He IPOCTO 00eJHSET MTPaBO, a IPUBOIUT K MPUHATHIO TAKUX
3aKOHOB, KOTOpPBIE ITPUBOAAT K MaCCOBOMY HapyIIEHHIO ITPaB YesioBeKa. B 3Toii yactu xotenock Obl
npuBecty cioBa . Pukkepra: «[Ipu moMory noHATHs KM3HU JOJDKHBI CTaTh JOCTYITHBI pa3padoTKe
HE TOJIBKO IIPOOJIeMbI OBITHS, HO TaKKe IPOOIeMbl ICHHOCTE» |, ’HBIMU CJIOBaMH, OJ1arozapsi o3Ha-

! Puxxepm I'. dunocodus xusHu. Kues, 1998. C. 284.
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HUIO MOCTIETHUX HAYYHBIX TOCTHKEHUU ClIeyeT BBIBECTH MTPUHIIUITBI IEHHOCTHOTO U3MEPEHM S ToCy-
JApCTBEHHBIX BEJIEHUI MO OTHOIIEHUIO K YeJI0BEYECKOM KU3HHU.

MHorue npo61eMbl OCTAIUCh BHE aBTOPCKOTO BuaeHUs. C OJHON CTOPOHBI, 9TO OOBEKTUBHO:
HEBO3MOXXHO PACKPHITh B OJIHOW paboTe BCe MPOSIBJICHUs MpaBa Ha XKWU3Hb. BOT TONBKO Oeribiii
nepeveHb CaMOCTOSATENTbHBIX MHCTUTYTOB, aHAJM3 KOTOPBIX YUTATeh HEe HaleT B paboTe: KU3Hb
KaK HemaTepuajbHOe OJ1aro B rpakJaHCKOM TpaBe; OTBETCTBEHHOCTh 3a Bpel, HAHECEHHBIN KU3HU
1 37I0pPOBBIO; 3aKOHO/IATEIbCTBO O 3alllWTe MpaB MOTpedUTeseld M MPaBo HA KW3Hb; OXpaHa KU3HU
Y 3[0pOBbsSI TPYIOBBIM 3aKOHOAATEJLCTBOM; YTOJOBHO-IIPABOBAsi OTBETCTBEHHOCTh 32 JIMILIEHUE
KWU3HU U T. 1. C qpyroil CTOPOHBI, CofiepkaHre padoThl — CYTy00 aBTOPCKast MO3UIIHS 110 3asIBJICHHON
npobseMaTrKe, HalpaBjieHHas Ha OMpejie/ieHre CYITHOCTUA M 3HAYeHMS MpaBa Ha Ku3Hb. [loatomy
HarMEHOBaHWe PadOThl HAYMHAETCS CO CJIOBA «THOCEOJIOTHS», UYTO O3HAYACT «TEOPHS TIOZHAHMS».
Teopust no3HaHKS CYyOBEKTUBHOTO KOHCTUTYITMOHHOTO TIpaBa — MpaBa Ha JKU3Hb — U €CTh MPeIMeT
HACTOSIIIIETO UCCIIeTOBAHMA.
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1. Konnenuust onpejiejieHNs COAEP:KaHUs NpPaBa Ha KU3Hb

1.1. ZKu3Hb ¥ NIpaBo HA ;KU3Hb KaK MIPaBOBbIE SIBJEHUSI

Koncruryuus Poccuiickoit ®@enepaiyy (pUKCUpYyeT B YMCIE OIHMX M3 MEPBBIX MpPaB MPaBO
Ha *ku3Hb. «[IpaBo Ha KU3HB — NIepBOe (PyHIAMEHTAILHOE ECTECTBEHHOE ITPAaBO YeJI0BEKa, 0e3 KOTOo-
pOro Bce ApyrHe Mpasa JUIIATCS CMBICTa, MO0 TIOKOMHUKAM HUKAKHe MpaBa He HYKHBI»2, — MUIIET
npodeccop H. NI. Mary3os. Takoe nosnoxeHue 3akperuieHo 1 Bo BeeoOrieit aekiapainuy npas 4yeso-
Beka, nmpuHsATol 10 nexkadps 1948 r.: «Kaxplii uenoBek uMeeT MpaBo Ha )KU3Hb, CBOOOIY U HA JIMY-
HYI0 HEIPUKOCHOBEHHOCTb» (CT. 3).

JlaHHOE MPaBO UMEET CJIOKHYIO CTPYKTYPY U COZIEp)KaHUe, TaK Kak OHO He O3HAYaeT, YTo rocy-
JapCTBO TE€M CaMbIM paspellaer, AO03BOJISET KU3Hb COOCTBEHHBIX IpaxkiaH. JKW3Hb BO3HUKAET
BHE TOCYJAPCTBEHHBIX BEJIEHUM, U OMOJOTMYECKoe pOkKJeHHE peOeHKa MEHbIlle BCEro HyxkIaeTcs
B HAJIMYMM TOCYAApcTBEHHBIX MHCTUTYTOB. Kak ormeuan H. H. AnekceeB, «iopuauueckass Hopma
He 00J1aJjaeT CrocOOHOCTHIO TIPOM3BOIMTH HA CBET KUBBIE CYIECTBa» . OTHOBPEMEHHO, 3aKperuisis
B KoHcTHTYyIMM, rocygapcTBO BKJIaJbIBAET ONpeJeIeHHbI CMBICT B JaHHOE CYOBEKTMBHOE IPaBo,
BBIpaXalolleecss UMEHHO B €ro I0puanYeckoM 3HaueHuU. [IpaBo Ha kM3Hb HE O3HAYAET CaMy KU3Hb,
9TO CyOBEKTUBHOE MPABOMOYKE, UMelolnee (hopMaTbHO-aTpudyTHBHOE opopmiterue. [loatomy ciie-
AyeT OTIMYaTh TaKKE pa3IM4Hble KATETOPUH, KaK MPaBoO Ha )KU3Hb U CaMy >KU3Hb.

[MonsiTHE «KU3HB» YMOTPEOIsIeTCS] PA3IMYHBIMU OTpPAC/IsIMHU TpaBa. YTOJIOBHOE IPaBO CTa-
BUT )KU3Hb MOl 0OCOOYIO OXpaHy, peaycMaTpuBasi yroJIOBHYIO OTBETCTBEHHOCTD 32 JIMILIEHUE KU3HMU.
CoumanbHOe 3aKOHOAATEIBCTBO 3aKPEIUIseT 00s3aTesIbHOe CTpaXOBaHUE KU3HU OTIEJIbHOM Kare-
ropuu Jnl. PUKCUPYIOTCS TaKKe TIOHATHUS, KaK «YCJIOBUS KU3HU», «KUZHENCATEIbHOCTb» U T. 1.
Tak, JI. O. KpacaBunkoBa ycTaHaBIMBaJA, YTO «... B OMOJOTMYECKOM (€CTECTBEHHOHAYYHOM) IIJIaHE
«XKU3Hb» — 3TO (PU3HOJIOIMYECKOE CYIIECTBOBAHUE YEJIOBEKA WJIM KHUBOTHOIO, a “KU3HEAEATesb-
HOCTH” — COBOKYMHOCTb JKM3HEHHBIX OTHPaBJIEHHUH, COCTABISIOMIMX JAESATEIbHOCTh OpraHu3Max» .
YnorpebieHue B ipaBe TaKoOro psijia TEPMUHOB OOYCIIOBIMBAET HEOOXOAUMOCTD YSICHEHHSI COLlepiKa-
HUS NPEJCTABIEHUIA O )KU3HMU.

Manas coBeTckas SHUMKJIONEIUS BBOIWIA cienyioulylo aeduHunmio: «KusHp — ocodas
(opma IBMKEHMS MaTepuy, BO3HUKAIOIIAsl Ha ONpEJeSIeHHOM 3Talle €e UCTOPUYECKOro pa3BUTHUS
Y CBOVICTBEHHAsI CJIOKHBIM O€JIKOBBIM TeJlaM. BriepBrie o0o0imaniee HayqHOe oIpe/iesieHHe KI3HU
Ob110 JaHO P. DHresbcoM: «KU3Hb ecTh COCOO CYILECTBOBAHU ST OEJIKOBBIX TeJl, M 9TOT CIIOCO0 CyIIe-
CTBOBAHMSI 3aKJII0YAETCS 110 CBOEMY CYILECTBY B IIOCTOSIHHOM OOHOBJIEHMH MX XMMHUYECKHX COCTAB-
HBIX YacTei IyTeM MUTaHUs ¥ BbIAeIeHus1» . OJHAKO JI0 HACTOSIIIIErO BpeMEHHM TaK U He Oblla co3JjaHa
MCKYCCTBEHHBIM ITyTE€M W3 MaTEePUH XOTsI Obl OIHA KMBasi CyOCTaHIIMS.

Marepuanuctiueckoe TOHUMaHUe MUpa UCXOAUT U3 TOTO, YTO KU3Hb — €CTh OMOIOrMYecKoe
cymectBoBaHue. JKM3Hb He SIBISETCS MCKTIOYUTETbHBIM JOCTOSIHUEM YesIoBeKa. TUM Orarom ooJa-
JAI0T U MPEACTABUTENN MEJIbYANIINX OPraHU3MOB, M KPYITHBIE )KUBOTHBIE, B HECKOJIBKO pa3 OoJbIIie
yesoBeka. YeM ouepumBaetcs ku3Hb? TONBKO M (paKTOM POXKAECHUS, YyBCTBEHHBIM BOCIIPUATHEM
OKPY’KaloIllero MUpa ¥ yMUpaHueM 0003HaYeHO IaHHOe siBieHne? ABTop ouepka « Kusub» Xan Bop-
JIeH]l, paccMaTpyBasi, Kak OHO peryiupyercs amepukaHckoil Koncruryuuei, onuceiBan: «UM mpaso
Ha KM3Hb, HA YEJIOBEYECKYIO KM3Hb, €CTh HEUTO OOJIbIlee, YeM MPaBO Ha MPOCTOE CYIIECTBOBAHUE.

2 Mamyzoe H. H. TIpaBo Ha U3Hb B CBETE POCCUHCKUX U MEKAyHApOAHBIX cTaHnapToB // IlpaBosenenue. 1998. Ne 1. C. 198.
3 Anexcees H. H. OcHOBbI ¢unocoduu mpasa. CII6., 1998. C. 79.

4 Kpacasuuxoea JI. O. JIndHast X13Hb Tpak/iaH MO OXpaHoi 3akoHa. M., 1983. C. 14.

PMC3. M., 1959. T. 3. C. 911.
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Bce Mbl 00agaemM mpaBoM Ha CyIIeCTBOBaHME, HO OHO JapyeTcsi HaM Hapsiay C JOJTOM IpPOXHUTh
TOJIE3HYI0 KU3Hb, — KU3Hb, MIOCBSAIIEHHYIO KaKOW-TO LeJu. be3 3Toro ku3Hb HEe UMEET OCMBICIIEH-
HOTro 3HaueHus1» S, [IprBeieHHOE BBICKa3bIBAHHUE MTPEATIONAraeT, YTo )KU3Hb JOIDKHA PACCMATPUBATHCS
MIPaBOM He TOJIbKO Kak (popMa OMOJIOrHYecKOro CylecTBOBaHUsI, HO U KaK CIocoO caMopeasn3alum
KOHKPETHOM JINYHOCTH.

IT. T. ne HlapneH, pa3BuBast UAeU IBOTIOIMOHU3MA, ONPEIEIIsUI KU3Hb KaK HarlpaBJIEHHBIN
niporiecc. Ero mporao3 HanpasieH Ha Oyayinee: «B oliH peKpacHbIi IeHb YeIOBEUECTBO MTPU3HAET,
YTO ero mnepBas (PyHKIUS — 3TO MPOHHUKATh, WHTEJUICKTYAJIbHO OOBEIVHSATD, YIABIUBATH, YTOOBI
ere OOJIbIIIe MOHATh M TIOKOPUTHh OKPYKAIOIIME €ro CUJIbl, M TOTJa Uil HEro MUHYET ONACHOCTb
CTOJIKHYThCSI C BHEIITHUM TIPEAeIOM CBOETO pa3BUTHs» . CMBICI BBHICKA3bIBAHUS CBOAUTCS K TOMY,
YTO NMOMUMO XWU3HU MHIUBUIYATIBbHOCTU CJIEJyeT OCO3HATh *KMU3Hb BCErO cOlMyMma B 1esoM. Toraa
Kak/10€ MHIUBUIyaIbHOE MPOSIBJICHUE KU3HU — ITO OIBIT 1EJIOr0, IPOOHBIN II1ar B pa3BUTHU €/~
Horo. Micxons u3 atoro, e [llapieH BEIBOOUT 00s13aTeIbHOCTh BKJTIOYEHU S THOCEOTIOTUIeCKOr (hyHK-
IIUM rocyaapcTBa. ['ocynapcTBO JOMKHO CTaTh HAPCTBOM Hayku. COOTBETCTBEHHO OOIIECTBY HEOO-
XOIMMO 33/1yMaThCsl O MPOSIBIIEHUAX COLMAIBHON €BI€HUKU.

Hu y Koro He BO3HMKAaeT COMHEHHs, YTO YEJIOBEK IPEACTaBIsieT COOOH KUBOE CYyIIECTBO.
Mo ocoOyio oXpaHy rocy1apcTBO CTABUT TOJIBKO XKHU3Hb YeoBeKa. bosee Toro, Takast oTpaciib Hapos-
HOT'O XO3SICTBA, KaK JKMBOTHOBOJCTBO, OCHOBBIBAETCS] HA YMEPIIBICHUH KUBOTHBIX 1JIsI oOecreye-
HUSI TUTAHUS YEJIOBEKY.

I'ymanu3zarus ooiecTBa MopoXk/IaeT HHOEe OTHOIIIEHUE K KU3HU JKUBOTHBIX. TaK, B YTOJIOBHBIX
KOJIEKCaX MHOTHX CTPAH CTAJIM NOSIBJISAATHCS] HOPMBI, YCTAHABJIMBAIOIINE YTOJIOBHYIO OTBETCTBEHHOCTD
3a )eCcToKoe oOpalieHue ¢ JKUBOTHBIMU. B Poccuiickoit @eneparuu 310 cT. 245 YroloBHOTO KOJeKca
P®. HakazyembIM B COOTBETCTBUM C Hell Oy/IeT KECTOKoe oOpallieHre C )KMBOTHBIMU, TIOBJIEKITIee UX
rudesb UK yBeUbe, €CIIM TO JesTHUe COBEPIICHO U3 XYIUTaHCKUX MOOYKICHUN, WA U3 KOPBICTHBIX
NoOYXJIEHUI, WM C TPUMEHEHUEM CaJUCTCKUX METOIOB, WM B MPUCYTCTBUU MasioneTHuX. CooT-
BETCTBEHHO He J1I000e yOMICTBO, a TOJBbKO KBATU(MUIIMPOBAaHHOE OYJIET CUMTAThCSl YTOJIOBHO HaKa-
3yEMBIM.

OtnenbHble KUBOTHBIE 3aHOCATCS B KpacHyio kHury. Tem cambIM rocygapcTBO CTaBUT MX
nox ocoOyio oxpany. Ho mpuMeHeHre 3alUTHBIX Mep OCYIIECTBISETCS TOJMBKO MO OTHOIICHUIO
K MCYE3aI0IIM 00bEeKTaM )KHUBOTHOTO MHUpA.

HecmoTpst Ha mprBeieHHbIE 0COOEHHOCTH, I0CTATOYHO CJIOKHO ONPEEUTh, YTO TAKOE KU3Hb,
KTO TaKOW 4esioBeK, oOnafaronmii ku3Heio. P. OysH 1Mo 4enoBeKOM MOHUMAJ «OpPraHU30BaHHOE
CYILIECTBO WJIM KMBOTHOE, 00/Ia/1afolee N3BECTHBIMU (PU3UYECKUMH, YMCTBEHHBIMU U HPABCTBEH-
HBIMH CBOWCTBAMH M CIIOCOOHOCTSIMH M OOHApyKMBaloliee BjedeHHe K OJHUM IpeAMeTaM U aHTH-
naruio K apyrum»®. H. BepnsieB nucan: «YenoBek U o4eHb OrpaHUYeH 1 OECKOHEUEeH, U MaJIo BMe-
CTUTEJIEH M MOXET BMECTUTD BCelleHHYI0. OH MOTEHIIMAIBHO 3aKTI0UaeT B ce0e BCe M aKTyaIu3upyeT
yunib HeMHoroe. OH ecTh JKHMBOE MPOTUBOpEUre, COBMEIIEHNEe KOHEYHOro 1 OeCKOHeYHoro. Takxke
MOXHO CKa3aTh, YTO YEJIOBEK COBMEINAET BHICOTY 1 HU30CTh»’.

COOTBETCTBEHHO XU3Hb YEJIOBEUECKOTO OpPraHM3Ma — TOJIbKO M3BECTHOE OTKpBIBLIEECS HaM
cocrosiHMe KU3HU. «Cogito ergo sum» (5 MbIC/IIO, 3HAYUT, 51 CYyLIECTBYIO), — TOBOPUJIM JpPEBHUE
JaTuHsIHE. YesloBeK KUBET, MOKy/Aa oco3HaeT ceOs. KU3Hb KakI0ro MHINBHUIYyaIbHA, KaK U OCO3HA-
HHUE COOCTBEHHOH XM3HU. MBI MOKEM COMEpekRUBaTh APYT JIPYTy, HO Mbl HUKOTJ]A HE CMOXEM OIITy-
THUTb TO, YTO OIIYIIAET IPyroi yenosek. [Jaxke B paMkax OMOJIOrMYECKOTO CYIIECTBOBAHUS YeJIOBe-
YEeCKOro OpraHu3Ma Ipaso J0Jroe BpeMsi OTPHULIANIO HATMYKE JAHHOTO CBOMCTBA Kak 00beKTa 0CcO00i

6 «HeoTbemiieMble nipaBa» Jeksapauun HezaBucumocty // 200 ner CIIA. Baunrron, 1976.
7 Llapoen I1. T., oe. Denomen vesnoBeka. M., 1986. C. 220.
8 Mup punocodun: Kuura st urenns. Y.2. Yenosek. Obmectso. Kynbrypa. M., 1991. C. 29.

? Beposies H. DK3UCTeHIIMATIbHAS IMaJleKTHKa G0oXecTBeHHOro 1 yenoBedeckoro. [lapux, 1931. C. 137.
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OXpaHbl 32 HEKOTOPBIMU JIMLIAMU. B MUpOIIOHMMaHNK HEKOTOPBIX HAPOJOB KEHIIMHA JJO HACTOSILETO
BPEMEHU PacCMaTpUBAETCs KaK MPUHAIEKHOCTh MYKYMHBI, Kak crioco0 Bocripon3BoacTea. Ecre-
CTBEHHO, [TPOMCXOIUT OTKA3 OT IIPU3HAHMS 3a HEW YeIoBeuecKuXx KauecTB. HekoTtopsie pacoBble T€0-
pyvi 0OOCHOBBIBAJIH, YTO TIPEACTABUTEIN «HEOENION» pachl — JIWIIh MIEPEXOAHAST CTAH OT 00e3bsHBI
K UICTUHHOMY Y€JIOBEKY.

B kakoMm mMecTte HaXoquTCs KU3Hb, TAK KaK YEJIOBEK MOXKET KHUTh O0€3 PyKH, HOTU, HEKOTOPBIX
BHYTPEHHHUX OpraHoB? Bo3MOXHO co3/1aHMEe CUCTEMBI HCKYCCTBEHHOTO sKu3HeoOectieueHrst. MOkKHO
3aCTaBUTh OUTBHCS cepalle, padoTaTh Jerkue, Ho Mo3r OyaeT MepTB. OJHOBpEMEHHO OHA TOJIOBa,
OTIeJIeHHasl OT Tesa, 0e3 MHBIX OPraHOB HEe CMOXKET CyIecTBoBaTh aBTOHOMHO. JI. H. Torcroii nucan:
«51 KMBY B Tese, cTajio ObITh, )KU3Hb B MOeM Telie. Ho Kak TOJIbKO YeIOBEeK HAYHET MCKATh ITY KU3Hb
B U3BECTHOM MECTE CBOETIO TeJla, TaK celvac U SBJIAITCS 3aTpylHeHus. Ee HeT B HOI'TSX M Bosocax,
HO U HET B HOTE, B pyKe, KOTOPBIE MOKHO OTpE3aTh, HET U B KPOBU, HET U B CEPALIE, HET U B MO3TY.
A ectb Besne u Hurne Her» !0, TIoHATHe «KW3Hb» BBHIXOOUT 32 IMPEesbl TOIbKO OUOJIOrMYecKOro
MOHATHUA. YelOoBEeK — €AMHCTBEHHOE KMBOE CYILIECTBO, KOTOPOE CO3HATEIbHO MOKET CBECTU CUETHI
CO CBOEH KU3HBIO, UHBIMHU CJIOBAaMH, OTKa3aTbCsl OT CBOET0 OCHOBHOTO CBOMCTBA. YeJIOBEK MOXKET
«TIePEeKUTh» CBOE OMOJIOTMYECKoe cylecTBoBaHue. Ero uaen, MbIcy, yuyeHne OCTAloTCs B TAMSTH
JPYTUX JHOfIeN.

Henb3s He yuuThiBaTh TOT (DAKT, YTO YEJIOBEK — ICHXMUYECKOe cylecTBo. Ha 310 obparaer
BHUMaHue Busbresnsm Paiix. Mexanuueckoe BOCIpUSATHE Y€JIOBEYECKOTO OpraHu3Ma, 1o ero MHe-
HUIO, IPUBOJUT K CTPEMJICHUIO ITpeBpartieHrst Homo sapiens B ckoTornono0Horo podora: «Mia eHIpl
JOJIKHBI BBIIKMBATh B YCTAHOBJIEHHOE BPEMSI OIPE/IEIEHHOE KOJIMYECTBO MOJIOKa. OHU JJOJKHBI CIIaTh
OIpe/IeIeHHOe YMCIIO YacoB. VIX nueTa HO/bKHA colepKaTh X YHIMH KMPOB, Y YHIMI OEJKOB U Z
YHIMI YI7IeBOIOB. YesloBeK He AOJIKEH OIIYIIaTh MOJIOBOTO BIIEUSHHUs BIUIOTh 10 THSI OpakocoueTa-
HUS... IeTU JOJKHBI U3Y4aTh X YAaCOB MaTeMaTHKy, Y YaCOB XMMHUIO U Z 4acoB 300J10rui0. Bee oHn
JOJDKHBI TIOJTyYUTh OIMHAKOBBIN 00BEM MYIPOCTH. .. TakuM 00pa3om, YeJIoBeK OHOBPEMEHHO (op-
MHUPOBaJI MEXaHUCTUYECKUE, MEXaHMUECKHE U MUCTUUYECKUE TIPE/ICTABIICHUSI O CBOW JIMYHOCTH» 1.
Mayru, HaiiIeHHbIE B JKYHIJISIX, MOTYT CYIIIECTBOBATh BHE OOIIECTBA, HO SIBJISIOTCS JIU OHU JIIOABMHU
B IIOJIHOM CMbICIe 3TOro cjoBa? B Hactosiiee Bpems 3apuKkcMpoBaHa NICUXUYECKask SHEPIus Yelo-
BEKa, BBEJICHO MOHSATHE «aypa». Be3ycloBHO, 3TO TakXke SBJISAETCS YaCThIo OOIIETO SIBICHUS — )KU3Hb.

Bce BblILIENpUBEIEHHOE paCCMAaTPUBAET KU3Hb B PA3JIMUHBIX €€ IPOSABICHUSAX U IOHUMaHUU:
ouonornueckoM, (prIoco(PCcKOM, IICUXOJIOTTIECKOM, TEOJIOTHUECKOM | T. 1. Hesb3si ToBOpUTH O TOM,
YTO HA MPOTSKEHUM BCETO BPEMEHH MPABO YUUTHIBAJTIO TOJIBKO OMOIOrMUYECKUI actieKT. B qpeBHMX
00IIecTBaX OIHUM M3 CAMBIX CYpPOBBIX HAKa3aHWH CUMTANIOCh M3rHaHue. OHO COCTOSIIO B PUTYAJIH3H-
POBAaHHOM aKTe NICUXOJIOTMYECKOrO yMepIIBIEeHU. BOKpyr uesoBeka co3/1aBajics BHEIIHUI BaKyyM
yesioBeueckoro odmmenus. Emie cTo et Hazaa Haj IBOPSHUHOM MyOJIMYHO pas3jiaMblBasiach IIMara,
OH JIMIIAJICS BCexX rodvecteil u 3Banuil. B [IpeBHem Kutae )u3Hb OJHOTO MpeacTaBUTENs OOIIMHBI
paccmarpuBajiach Kak 3JIeMEHT JKU3HU Bcel oOmuHbI B 1iesioM. 1o 3akonam Illan fIHa kaxapie msth
JBOPOB 00BETUHSTHCH B 020. Eciv ovH U3 4ieHOB 6a0 COBepIIa MPecTyIIeHUe, OCTaIbHBIEe pa3py-
6anuch nononam. [IprcyTcTBOBaIM YCTaHOBJIEHHSI HA TIPMMEHEHHNE HaKa3aHU KO BCEM WIeHaM CEMbU
MpecTyMHUKa B 3akoHofarebctBax EBponsl u Poccun. Kak mucan A. ®. KuctsakoBckuil, aHIIMACKast
IOPHUCTIPYICHIMS «M300pea sl ONpaB/IaHKsI TAKOTO BapBapCKOro 0ObIYasi CBOW apryMeHT, U3BECT-
HBIH 10/ IMEHEM TMopUr KpoBH (corruption du sang); 3STUM TEPMUHOM OHa BhIpaxasa To yoekaeHue,
YTO MPECTYITHUKHU MEPEJAl0T CBOMM JIETSM KPOBb B UCIIOPYEHHOM BHJE, & BMECTE C UCIIOPYEHHOM
KPOBBIO M CBOIO MPECTYIMHOCTh» 2. Mcnanckass MHKBU3UIMSA O(UIMATIBHO 3aHUMAIACh «JIeYeHUEeM
Ty II».

10 Mup dunocoduu: Kuura nis urenus. Y. 2. C. 116.
" Pasix B. Mewxonorus mace u ammmm. CII6., 1997. C. 325.

12 Kuemsicoscruii A. @. Vccnenosanue o cMmeprHoi ka3Hu. Tyina, 2000. C. 95.
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CoBpeMeHHBbIE MPABOBbIE CUCTEMBI (DAKTHUECKH YUUTHIBAIOT TOJIBKO OMOIOTMYECKUH MOAXOM
K TOHMMaHMIO KU3HU. TouHee, cieyeT KOHCTATUPOBaTh BBHITECHEHWE WHOTO TMOHUMAHUs KU3HU
MMEHHO 13 1paBa. [IpaBo OTrpaHMYMBAIOT OT PEIUTUH, MOPAJIA, HPABCTBEHHOCTH, (PUITOCO(UH, UHBIX
couuaibHbIX HayK. [IpaBo Bce yalle oMueTBOPSIOT ¢ O(pULIMaTIbHBIM HOPMATUBHBIM aKTOM, 0(POpPM-
JICHHBIM B MUChbMeHHOM Buje. C OMHOM CTOPOHBI, Takas TeHJAEHIMs onpaBaaHHa. Hemb3s Oe3yko-
PU3HEHHO TOYHO JaTh ONpEeAeseHue KU3HU B 3akoHopatesnbcTse. JI. WM. Tlerpaxunkuil ormeyant:
«CMBICTT TIpaBa COCTOUT HE B MPABUJIbHBIX WJIM HETIPABMIILHBIX YTBEPKICHUSX OTHOCHUTETHHO ObIB-
IIEr0 WM CYILIEro, a B HOPMUPOBAHUM TOBE/ICHUs, TIPaB M 00s3aHHOCTE» 1. [IpuBeieHHOe MHe-
HUE Mperoaraer, 4yro, (PMKCUpys B OpUIMATIBHOM JOKyMEHTE OIPeIeIeHHOE CyObEeKTUBHOE MTPABO
(B KOHKPETHOM CJly4yae — [IPaBo Ha KU3Hb), TOCYJAPCTBO TEM CAMBIM IBITAETCS] HOPMUPOBATH KAKYIO-
TO YacTh OOIIECTBEHHBIX OTHOIIIEHUH. B 93TOM KOHTEKCTe BaskHO OYyJeT YSICHUTD, YTO U KaK KOHKPETHO
HOpPMUpYETCSl B PaMKax COJEp:KaHUs IpaBa Ha KU3Hb.

Hanuio u pasBuTHe TOHMMaHMsI TpaBa Ha JKU3Hb, KOTOPOE HENb3s pacCMaTpUBATh
JMIIb Kak TpaBo Ha OMOJIOTMYECKoe cylecTBoBaHWe. KIIOHMpOBaHWE, TEHETUYECKUE IKCIIEpH-
MEHTHI, TTO3HAHUE JKU3HU C TTOMOIIBI0 KBAHTOBOW (DU3MKH, BEPOSITHOCTh M300PETEHUS «MUKCHPA
OT CMEpTU», TPAHCIIJIAHTOJIOTHS — TOJIKO OEIJIBI MepedeHb MpoOJieM, 3aTparuBaoIIuX CoAepKaHe
npaBa Ha ku3Hb. COOTBETCTBEHHO HEJb3sl CBOOUThH 00S3aTeIbCTBA TOCYAAPCTBA B paMKax JaHHOTO
IIpaBa K OTKa3y OT IPUMEHEHHS1 CMEPTHOM Ka3HH, KaK 3TO MOKHO, IPEX/JE BCEro, 3aMETUTh U3 TEK-
cra OOJBIIMHCTBA KOHCTUTYIIMI pa3IMuHbIX rocyaapcTB. Eme mpu noaroroBke HoBoro Tekcra Kon-
crutynd PO MHCTUTYT 3aKOHOIATEIBCTBA U CPABHUTENIBHOIO ITPABOBEACHHUS IpEIarayl peaan3o-
BaTh HOBYIO KOHIIETIIIMIO JAHHOTO TipaBa: «[IpaBo Ha )KU3Hb — 3TO OCHOBHOMW apryMEHT I'pask/IaH B UX
TpeOOBaHUSIX OXPAHBI CPEJIbl M TPOTUB AKIIWH, YTPOXKAIOIIMX UX 310pOBbIO U k13HU. [losTomy mpen-
CTaBJISIETCS] ONPABIAHHBIM KOHKPETH3MPOBATh MTPABO HA XKU3Hb TAKXKE B ACMEKTe MpaB Ha SKOJIOTH-
YECKYIO U siIepHYI0 O€30MacHOCTh, Ha OXPaHy 3aKOHOM U He CBOJMTh FAPaHTHH STOTO MpaBa K 3aluTe
OT MOCATATEIbCTBA APYTHX JIIOZIEH U BOIPOCY O CMEPTHOM Ka3HW» 1.

Crarbsa 20 HoBoil KoHctutynuu P® He BocnpuHsuia ykasaHHble pekomeHianuu. [Tomumo
(ukcanmm cyObeKTUBHOTO MPaBa, 4. 2 COAEPKUT 0OIIIee MPaBUIO 00 UCKIIIOYUTETEHOCTH CMEPTHON
ka3Hu. BeeoOas [lexiaparys npap yeqoBeKa OrpaHMuMBAETCs] OJHUM MPOBO3IJIAICHUEM CYOBhEK-
TiBHOTO TpaBa. Ctarbst 6 Mexaynapoanoro I1akta o rpak/IaHCKMX U MOMMTHYECKUX MPaBax 3aKper-
nser: «[IpaBo Ha XU3Hb €CTh HEOTHEMJIEMOE IPABO KakJIOTO YeJOBEeKa. JTO MPABO OXpaHSAETCs
3aKOHOM. HMKTO He MOXeT ObITh MPOU3BOJIBHO JIMIIEH KU3HW». OCTaabHbIe MYHKTHI MOCBSIIECHDI
rapaHTHsM HEJOMYILEHHs HeCTIpaBeUIMBbIX CMepTHBIX Ka3Hel. [1o mHenuio B. C. MBaneHko, Takoe
TEKCTyaJlbHOe O(OPMJIEHHE MpaBa HOCUT YTOUHEHHbI XapaKTep, MOCKOJbKY CONEPXKUT yKa3zaHHe
Ha HEOTHEMJIEMOCTb, UTO TOTYEPKUBAET €ro cyTh. Kpome Toro, «0e3ycIoBHO yCUJIMBAEeT W TICH-
XOJIOTMYECKOE BOCIIPHSATHE ITOTO TpaBa, U I0PUAMYECKOe 0053aTeNbCTBO MO €ro COOMOAECHHIO» 1.
[Tpu obcyxnennu Tekcra cr. 6 [lakra mpeacTaBUTENsIMU 3aMaJHbIX TOCYJAPCTB Mpeiarajoch BHe-
CTH HOPMBI, ONpeeIsiore UCKIII0YeHHUs U3 OOIIEero MpaBuia, B YaCTHOCTH OTHOCUTEJIHHO JIHIIe-
HUS JKU3HM TIPU TTOIaBJIEHUM MsTeXa, BocCTaHUs Win OyHTa. «COBETCKMIA MPENCTaBUTEN b YKa3a
Ha HEJIOMYCTHMOCTh TIONOOHOUN (hOPMYJIMPOBKH, TeM OoJiee Oe3 yTOUYHEeHUsT XapaKTepa BOCCTAHUS,
KOTOPOE MOXET OBbITh MPU3HAHO 3aKOHHBIM, B YACTHOCTH, B CJIy4ae OTPHULIAHUS B CTPAHE CyIIeCTBEH-
HBIX JJEMOKPATUYECKHUX MpaB v cBoOox, — otMeuaeT A. I1. MoBuan. — Komuccus oTkioHmIa npeaso-
JKEHHYIO 3aMaIHBIMHA CTPaHAMH TIONIPABKY U pelnia BooOIIe He MepeuucisaTh B CT. 6 OrpaHYeHuUs
IIpaBa Ha )KM3Hb, NOCKOJIbKY HEBO3MOKHO JaTh MOJIHOE M3JI0KEHUE Beex orpaHnueHuid. Kpome Toro,

13 Tempaxcuyruii J1. . Teopust mpaBa v rocynapcTsa B CBsi3u ¢ Teopueit HpasctBeHnoctu. CII6., 2000. C. 322.

14 KonuenTyasnbHable nonoxxeHus: Hooi KoHeTutyrmy pecryOnuky, qaHHble HCTUTYTOM 3aKOHOIATEbCTBA M CPABHUTEIBHOTO
npasosefeHus // T'ocynaperBo u npaso. 1992. Ne 8. C. 24.

15 Heanenxo B. C. Beeobmas JekJapaiys npas yesoseka U Koncrutyuus Poceuu // TlpaBosenenue. 1998. Ne 4. C. 20.
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OTMEYaJIOCh, YTO TaKOEe MIepUUCIICHHE MOKET CO3/IaTh BIeYaTJIeHHe, YTo CKopee pa3peraercs: youii-
CTBO, YeM OXPaHsIETCsI TIPABO Ha KU3Hb» 6.

PervonasibHble KOHBEHIIMM TaKXke MPAKTUUYECKU MPUIEPKUBAIOTCS YCTOSBILIEHCS TPaIUIUU.
EBporerickass KOHBEHIMS O 3alllUTe MpaB YeJIoBeKa U OCHOBHBIX cBOOO OT 4 HOs1Opst 1950 r. mpejy-
cMmarpuBaet (CT. 2): «I[IpaBo Kaxa0ro JUIa Ha KU3Hb OXpaHsETCs 3aKoHOM. HUKTO He MOXeT ObITh
YMBILUIEHHO JIMIIIEH KW3HU MHA4Ye KaK BO MCIIOJIHEHHE CMEPTHOIO IIPUrOBOPa, BHIHECEHHOTO CYJI0M
3a COBEpIIIEHHE ITPECTYIUIEHUS], B OTHOLIEHUH KOTOPOT'O 3aKOHOM IPEyCMOTPEHO TAKOE HAKA3aHUE .
B nocneayronem ycraHaBIMBAIOTCS UCKJTIIOUEHUS U3 MpaBuia: «JIuieHue Ku3HU He paccMaTpuBa-
eTcsl KaK HapyllleHue HACTOSIIIEN CTaThu, KOTJa OHO SIBJISIETCS Pe3yJIbTaTOM a0COTIOTHO HEOOXOIH-
MOTO IIPUMEHEHUS CUJIBL:

a) JJIs1 3AIUTHI JTIOOOTO JIMIA OT TPOTUBOIPABHOTO HACKIIHS;

b) U151 OCYIIECTBIIEHHS 3aKOHHOTO 3a/IepXKaHWsI WM MPeAOTBpaIlieHus odera Jnia, 3aKJIio-
YEHHOT'O TOJI CTPaXy Ha 3aKOHHBIX OCHOBAHUSIX;

C) IJIs1 IOJABJIEHUS], B COOTBETCTBUM C 3aKOHOM, OYHTA WJIA MSTEKA».

Amnanoruuna no cogep:xanuto Kousennus CoapyxecrBa HezaBucumbix I'ocymapctB o mpaBax
¥ OCHOBHBIX CBOOO/IaX YeIoBeKa. AMEpUKaHCKasi KOHBEHIIMS O MIPaBax YesoBeKa, 3aKperuisisi paBo
Ha JU3Hb B CT. 4, OCHOBHOE COZIepkaHue MOCBALIAET OrPAaHUYEHUSIM IPUMEHEHNS] CMEPTHOM Ka3HHU.
[TyHKT 2 yKa3bIBaeT, YTO TAKOBAsI MOXKET YCTAHABIIMBATHCS TOJIBKO 32 HAaOOoJIee Cepbe3HbIe MPECTYI-
nenus. [lanee pacim@poBbIBaeTCs, YTO OHa HE MOXET ObITh HA3HAYEHA 32 MOJIUTUYECKUE U CXOKHUE
C HUMM TIpecTyruieHus. ApaOckas XxapTus paB desioBeka!’ mogooHo BeeoOrielt nekiapaiuy mpas
YeJioBeKa 00beIMHSET B OHOM cTaThe (CT. 5) MpaBo Ha JKU3Hb, CBOOOY M JIMYHYIO HEMPUKOCHOBEH-
HOCTb, JIOTNOJIHSSA, YTO 3TH IIpaBa 3allMIIEHbl 3aKOHOM. OrpaHMyYeHHs M0 OTHOIIEHUIO K IPUMEHe-
HUIO CMEPTHOM Ka3HM (pukcupyiores B cT. 10—-12.Crenyer oTMETUTb, YTO TEKCTYaJIbHOE 3aKperie-
HHUE B €BPOMNENUCKUX KOHCTUTYIMSIX CTPOUTCS MPAKTHUYECKU MO OJMHAKOBOW cxeme. JInbo kparkas
KoHcTartanus ganHoro npasa (Koncturynus ®PI, cr. 2; Koncruryiusa Pecriyonuku Bonrapus, cr.
28), 1100 OTHOBPEMEHHO (PMKCUPYIOTCS M TAPAHTUH HEAOIYLIEHUS TPOM3BOIBHBIX Ka3HEW MU MOJT-
HOTO 3aIpeTa Ha MpUMeHeHre JaHHOTO Bua HakazaHus. Koncrutynus Pecryonku CrioBeHuu (CT.
17) npoBosriaraer: «YenoBeuyeckas KU3Hb HETPUKOCHOBEHHA. B ClioBeHNU HET CMEPTHOM Ka3HU».
Amnanornuna ¢popmynupoBka B Koncrutyimu Iopryramum: «1. YenoBeueckast ;ku3Hb HEITPUKOCHO-
BeHHa. 2. [IpuMeHeHne cMepTHOM Ka3HU He joryckaercsi» (cT. 24). Crarbs 1 I'maBel V Koncrury-
IIMOHHOTO 3aKoHa PecryOnuku Anbdanns «O0 OCHOBHBIX KOHCTUTYIIMOHHBIX MOJIOKEHUIX»: «[IpaBo
YeJIoBeKa Ha JKU3Hb 3alMIIAeTCsl 3aKOHOM. HUKTO He MOeT ObITh JIMINEH XKM3HM, MHAUe KaK Ha
OCHOBaHUM BCTYNMBIIETO B 3aKOHHYIO CHJTY IIPUTOBOPA CY/a, BBIHECEHHOTO B CBSI3U C YMBIIIJIEHHBIM
0c000 TSKKAM TPECTYIUICHUEM, 32 KOTOPOe 3aKOHOM B Ka4eCTBe Mepbl HaKa3aHHsI MpeycMOTpeHa
cMepTHasi Ka3Hb. CMepTHas Ka3Hb HE IPUMEHSETCS K JIMLaM, He JOCTUTTIMM Ha MOMEHT COBEpIIIe-
HUS IPECTYIUIEHUs 18-71eTHero Bo3pacTa, a Takxke K KeHIIMHAM». TaKuM Ke IPUMEPOM CITYKHT CT.
21 Koncrutynuu Pecry6nvku XopBaTust — KaX/Ibli YeJIOBEK UMeeT MPaBo Ha Ku3Hb. B PecriyOmmke
XopBarusi HET CMEPTHOW Ka3HHU.

Koncrutynums CnoBaukoii pecrryonuku (c1.15) u Koncrutynms Yenickoit pecriyomuku (ct. 6)
JOMOJIHUTENIBHO BBIAENAIOT, YTO YeloBeuecKas )KU3Hb JIOCTOMHA OXpaHbl enle A0 poxaeHus. Kon-
crutyuus Vpnanauu Takke uieT o TakoMmy nmyTH: «'ocygapcTBo Ipu3HaeT IpaBo Ha KU3Hb HEPOXK-
JEHHOTO U, UMesl B BUJly paBHOE IPaBO Ha KU3Hb MaTe€pH, TapaHTUPYET B CBOMX 3aKOHAX YBake-
HUE U, HACKOJIBKO 3TO BO3MOKHO, 3alLMINAET U MOJIEPKUBAECT CBOUMHU 3aKOHAMH 3TO MpPaBo» (CT.
40). [TpuMeHUTETHHO K TaKOMY CIIOCOO0Y TEKCTYaIbHOTO 3aKperyIeHHs ClIeyeT BbIISIUTh 3HAUCHUE
CJIOBOCOYETAHUS «IIPaBO HA KU3Hb HEPOXKIEHHOT0». [IpOTMBHMKHM Takoro noaxoia MOryT OTMETHTD,

16 Mosuan A. I1. IIpaBa 4yenoBeka U MexAyHapoaHsle oTHomeHus. M., 1982. C. 95.

17 Becrruk MI'Y. Cep. 11. IIpaBo. 1997. Ne 5.
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YTO HEPOXXAEHHBI HE MOXET CyIIECTBOBATh BHE Oprann3Ma Marepu. OH JIMIIeH CIOCOOHOCTH CaMo-
CTOATENIHHO (PYHKIIMOHUPOBATh. OTCYTCTBYET JIBIXaHUE, CUCTEMA KPOBOOOPAIIIEHHSI 3aBUCHT OT MaTe-
PUHCKOTrO OpraHusma M T. A. MOXHO JI1 TOBOPUTb, UTO HEPOXKAEHHbIN kuBeT? C Ipyroil CTOPOHBI,
JIMIO, HAXOJsIIeecs] B KOMe, TaKKe MOJJIEPKUBACTCS C TMOMOIIBI0 MCKYCCTBEHHBIX MEpOIPUSTHIA
(BEeHTWJIAIMS JIETKUX, TMTaHKe, KpoBooOpaieHue). OHaKo Heslb3s1 TOBOPUTD, UTO C MOTEpei CoO3Ha-
HUS YeJIOBEK yTPAuMBaET M MPABO HA KU3Hb.

Hepenko KOHCTUTYIIMOHHOE 3aKperuIeHHe MpaBa Ha XKU3Hb MPOMCXOAUT B KOMILIEKCE C Jpy-
T'YIMU TIpaBaMu B OJJHOM cTaThe: «Bce MMeoT npaBo Ha K13Hb, (PU3UYECKYI0 U MOPATBHYIO HEMPUKOC-
HOBEHHOCTb, HUKOTO HU B KOEM CJTy4yae HeJb3sl MOBEPraTh MbITKaM WA OECUeIOBEYHOMY HJIH YHU-
XKaloIIeMy JOCTOMHCTBO oOparieHuio. OTMeHsIeTcsl CMepTHasi Kas3Hb, 32 HMCKJIOUEHUEM CITy4YaeB,
MIPEyCMOTPEHHBIX BOSHHBIMHU YTOJIOBHBIMHM 3aKOHAMH BO BpeMsi BOWHBI» (cT. 15 KoHcturynum
Hcnanum).

[TpuBeneHHble HOPMBI MEXIyHAPOTHO-TIPABOBbIX akToB M KoHcTuTyrmii'® mokasbiBaior,
YTO BOCHPUSTHE MpaBa Ha KU3Hb O(UIMAIBHBIM HOPMATHBHBIM aKTOM KaK CTpeMJICHHE K OTKazy
OT CMEPTHOHM Ka3HU OOYCJIOBJICHO €ro 0Co0O0W CTPYKTYPOU, OTJIMYAIONIEHCS OT OOJBITUHCTBA MHBIX
CyOBbEeKTUBHBIX TpaB. VIMEHHO ocobasi CTpyKTypa Mpeaonpenesser MO0 KpaTKylo KOHCTATalluIio
npasa, JIMOO ¢ (pUKcalell HEKOTOPhIX MCKJTIOUeHUM. [IMCiyThl BOKPYT HEAOIMyCTUMOCTH aOOpTOB
¥ OITBITOB C SMOPHOHAMH TPEJONPEIEIISIOT TAKKE 3aK pEIUIeHHe YBAKESHHU s JAHHOTO IpaBa 3a HePOK-
naeHHbIM. OJIHAKO TOT CMBICJ, KOTOPBIN BKJIAJbIBaeTCs Onarogapsi JOKTPUHAIBHOMY TOJKOBAHMIO,
HACTOJIbKO 0OBbEMEH M OXBAThIBAET TAKOM CHEKTP KOHKPETHBIX MTPABOMOYHIA, YTO MO3BOJISIET YYEHBIM
paccMaTprBaTh MPaBO HA JKM3Hb HE TOJNBKO KaK CyObEKTHBHOE MPaBO, & KaK MPUHIIUII, ONpeaes-
IOIMIA CONep/KaHUe W CMBICT OTHOIIEHHWI TOCYIApCTBA M JIMYHOCTH, OJHUM M3 aCHEKTOB KOTOPBIX
BBICTYIA€T KOMIUIEKC CyObEKTHBHBIX MpaB U cBoOO/. «IIpaBo Kak HOpMa, 3aKOH, TOCY/IapPCTBEHHOE
YCTaHOBJICHHUE U MTPABO KaK BO3MOKHOCTb UJIM YIIPABOMOUEHHOCTb CYOBEKTOB BECTU ce0s1 NU3BECTHBIM
00pa3oM B paMKax 3THX YCTAHOBJIEHHI — BOT CyTh pa3rpaHMYEHHMs MpaBa Ha OObEKTHBHOE U CyOb-
ekTuBHOe»'?. Vcxost U3 3TOro, paccMarpuBasi MPaBO Ha KU3Hb KaK OOBEKTUBHOE YCTaHOBJICHUE,
HEJIb351 He OCTAaHOBUTHCS HA TeX KOHKPETHBIX MTPABOMOYMSIX, KOTOPBIMHU 00JIajaeT rpaxJaHuH Ona-
rofapsi TAKOMY HOPMAaTHBHOMY 3aKpeTJIeHHIO.

Cnenyet 106aBUTh, YTO TIPABO HA KU3Hb — BCETO JIMIITh KOHCTATAIUS JAHHOTO SIBJIEHHSI CO CTO-
POHBI TOCYIAPCTBA B TOM CMBICJIE, UTO TOCYJAPCTBO HE MOKET CAMOCTOSITEIHO CO3/1aTh HOBYIO )KU3Hb.
JL71s1 3TOr0 HEeOOXOMMa MHUIIMATHRA YeJIOBeKa. 3aposkIeHNe KU3HU — MOC/IeIOBATEIbHBIN OMOJIOTH-
YECKHUI MPOIIeCcC, KOTOPBI C MOMEHTA CIIMSIHUS CIIepMaTO30M/1a C SIAIEKJIETKON He 3aBUCUT OT BOJIU
MHIUBHIYYMa. BO3MOXKHO MpepbiBaHME KU3HU, HO U KaK B ciydae yOMiCTBA HEOOXOAMMO CO3Ha-
TeJIbHOE COBEPILICHUE OIPeIeIeHHBIX JeUCTBHIA, OIHOTO JIMIITH BOJIEU3bSIBIICHU I Oy/IET HEJOCTATOYHO.
[poriecc 3apoxaeHus YeIOBeKa U ero MOsIBICHUsI Ha CBET HOCUT HEOOPATUMBIN XapaKTep, OH MOXET
OBITH TOJIBKO MPEPBaH, HO CAMOCTOSITEIbHO PUOCTAHOBUTHLCSI HE CMOXET.

TpaguIMoHHO CTPYKTypa CYOBEKTHBHOTO IMpaBa BBICTPAMBAETCS M3 YETHIPEX SJIEMEHTOB:
MPaBO-TOBE/ICHNE, TIPaBO-TpeOOBaHUEe, MPABOIOIb30BaHMe, MpaBo-nipuTsa3anue. Tak H. M. Mary-
30B OTMeuaeT: «B To ke Bpems Bce 3TU 71eMEeHTHl MOXHO MPEAICTaBUTh cebe M KaKk OJHY OOIIYI0
MIPaBOBYIO BO3MOKHOCTh. EIMHCTBO yKa3aHHBIX YETBIPEX BOBMOKHOCTEN, COOCTBEHHO, M COCTaBJISIET
conepkaHue CyObeKTUBHOTIO MPaBa U ero CTpyKTypy» 2°. CienoBatesbHO, YSICHEHHE CTPYKTYPBI ITpaBa
Ha XKU3Hb KaK CyOBEKTHBHOIO IMpaBa HEBO3MOXHO O€3 YTOUHEHHsl COICpP/KaHUsl KaXA0ro U3 3asiB-
JIeHHBIX TTpaBoMounid. [Ipu 3TOM faske OErIblil aHa M3 MOKA3bIBAET, YTO MPUBE/ICHHAS] KOHCTPYKIIUS
BPSJ1 I TIOJTHOCTBIO IIPUMEHNMA K JIAaHHOMY CYOBEKTHBHOMY TipaBy. Pazdepem Ooee moapoOHO.

18 Texcrsi KOHCTUTYIMH 1uT. 110: Korcturyrmu rocyaapers Esporbi: B 3 1. M., 2001; Koncruryuuu 3apyOekHbIX TOCYIapCTB.
M., 1996; www.mpsf.org (U3ganus MOH® B MHTepHeTe).

19 Teopust rocygapcra u npasa: Kypc nexkumii / Iog pen. H. Y. Matysosa, A. B. Mamsko. M., 1997. C. 248.

20 Mamysoe H. 1. JInanocrs. [paBa. Iemokparust. Teopetndeckue npodnemsl cyobekTuBHOro npasa. Caparos, 1972. C. 100.
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Ilpaeo-nosedenue cnenyetr paccMaTpuBaTh Kak «BO3MOXKHOCTb BECTH ceOsi aKTHBHO, COBEp-
I1aTh JIIOOble AEHCTBHS, KaK MPEeJyCMOTPEHHbIE I0PUAMYECKUMU HOPMaMH, TaK U He 3alpelleHHbIe
3akOHOM»2!. [IpUMEHHUTENPHO K TMPaBy Ha KU3Hb, MO-BUIUMOMY, 3TO OyAeT Jiiodas IesTeIbHOCTb
rpak/IaHMHA, HaTpaBJieHHas Ha OOeclieuyeHre CBOero COOCTBEHHOTO OMOJIOTMYECKOro CyIeCTBOBA-
HUS. [JaHHBIA acleKT IpUCIPYACHITHS 0OecTieunBaeT Yepe3 3aKperyIieHIe NHBIX aKTHBHBIX PABOMO-
YHii (3aKPETUIsIeMbIX KaK CaMOCTOSITENIbHbIE CYOBEKTUBHBIC TPaBa) WK Yepe3 BBEICHNUE OTPACIIEBBIX
MHCTUTYTOB. [lepBoe MOKHO MPOMILTIOCTPUPOBATH (PUKCALIMEN B OCHOBHBIX HOPMATHUBHBIX JIOKYMEH-
Tax MpaBa Ha JOCTOMHYIO %13Hb. Hauaso Ob10 onoxeHo ct. 25 BeeoObeit Jekiapanyu npas yeso-
Beka: «Kax/plii yesloBeK MMeeT MpaBO Ha TaKOW KU3HEHHbI YPOBEHb, BKJIIOYAS TUIILY, KUJIUIIE,
MEIUIMHCKUIA YXOJ U HeOOXOIMMOe COIMaIbHOEe 0OCTYKUBAHUE, KOTOPHI HEOOXOAUM TSI TOAJEp-
JKaHMsI 30POBbsI M OJIArOCOCTOSIHUSI €70 CAMOT'0 M €ro CeMbH, M TIPaBO Ha OOecrieueHre Ha CITydait
6e3padoTHIIBI, 00JIE3HU, MHBAJIMIHOCTH, BIOBCTBA, HACTYIUICHUSI CTAPOCTH WJIA MHOTO CITy4as yTPaThl
CPEICTB K CYIIECTBOBAHMIO IO HE3aBUCSIIUM OT Hero oocrositesibectBam». Ctatbs 11 MexayHapon-
Horo [lakTa 00 9KOHOMHYECKHUX, COIMATbHBIX M KYJIbTYPHBIX MpaBax yke 0oJiee YeTKO YCTaHOBHJIA:
«YuactBymomue B HactosimeM [lakTe rocygapcTBa MpU3HAIOT MPABO KaKIOTO HA JIOCTAaTOUHBINA KU3-
HEHHBIA YPOBEHb JIIS1 HETO M €r0 CEMbH, BKJIIOYAIONINI JOCTATOYHOE MUTAHKE, OICKAY U SKIITHIIE,
Y Ha HETIPEephIBHOE YJIy4llIeHHe YCIOBUM KU3HW». VIHBIMU CJIOBAaMHU, peub UIET He 00 JIeMEHTapHOM
OMOJIOTMYECKOM CYIIECTBOBAHUH, KOTJJa TOCTATOYHO, YTOOBI YEJIOBEK KaKOEe-TO BpeMsl He yMHUPAJI, a O
TAKOM YKJIaJie KU3HH, KOTOPBIA OBl TO3BOJISLT YIOBIETBOPATH KaK MaTepPUAJIbHBIE, TaK M JyXOBHBIC
norpedHocTr. CrieyeT 100aBUTh, YTO M3BECTHBIN IOpUCT-MexayHaponHuk ®. ®. MapreHc npaBo
Ha CyILECTBOBaHME elie Oosiee CTa JIeT Ha3a/l BBIIEISUI KaK OCHOBHOE MPaBO, HEPA3PHIBHO CBSI3aH-
HOE C JIMYHOCTHIO: «[IpaBo Ha cyIecTBOBaHME M pa3BUTHE (PU3NUYECKON IMUHOCTH, — CIIEIOBATENIBHO,
MpaBoO Ha MPHOOPETEHNE CPEACTB, HEOOXOMUMBIX /ISl MOANEPIKAHUS KU3HU, TPYIOM (PU3UUECKUM,
TOPrOBBIMU 00OOPOTAMHU, 3aHATHUEM IIPOMBICJIAMU WJIM MHBIM 3aKOHHBIM 00Pa30M; B 9TOM OTHOIIICHUH
KaX[IbIi1 YeJIOBEK MOJIb3YeTCs] COBEPIIEHHON CBOOOIOH B Mpe/iesiax, MOCTABISHHBIX 3aKOHOM» 22, TTpu-
YeM CaM¥ MeKIyHApOJHbIE JOKYMEHTBl OUe€PYMBAIOT TOT MUHIMYM, TIPH KOTOPOM MOKHO TOBOPUTb
0 JJOCTOMHOM XU3HU YeJIOBEKa, — JOCTATOYHOE MIUTAHUE, OCK A, KUIUIIE, MEAUIIMHCKUI YXOI U T. 1.
B 31X rpaHuiax rocyaapcTBo 0Os3aHO CO3JaTh TAKKME YCIOBHUs, YTOOBI YEIOBEK CBOMMHM CBOOOM-
HBIMH AEHCTBUAMU MOT cebe 00eCreqnTh HeOOXOAUMBIN KU3HEHHBIN YPOBEHb. YKe CaM MHAUBUILYYM
BBIOVIPAET POJ 3aHSATHIA, MO3BOJISIIONINI eMy 00eCleulTh CBOE CYIIeCTBOBAHMUE, MOb3YeTCsI CUCTe-
MO KPeUTOBaHUS, COIMATIBHOIO 00eCTIeueH s, METUIIMHCKOTO CTPaXOBaHUS, «00peMeHsIeT» ceOs
CeMeHBIM cTaTycoM? U T. 1. bosee Toro, co3gaHue Takux yCJIOBHUiA, KOTOpbIE MPUBEAYT K IIeIeHa-
MPaBJIEHHOMY YMUPAHHIO KaKOK-JTOO COIMAIbHOM rPYIIbI, OyIeT pacCMaTpUBAaThCs Kak MpecTyIie-
HHE TIPOTUB Ye0BeYHOCTH. KOHBEHITHS O TpelypexIeHUH MPECTyIJICH!s TeHOLU/IA U HaKa3aHUH
3a Hero oT 9 ngekadps 1948 r. nox reHormaoM noHuMaeT (ct. 1) «crnemyonue qeicTBrs, CoBepiac-
MBbI€ C HAMEPEHHEM YHUUTOXHTb, MOTHOCTBIO MIIM YaCTUYHO, KaKyI0-TMOO HAIMOHAJIbHYIO, STHIYE-
CKYIO, PAaCcOBYIO WJIA PEIMTMO3HYIO IPYIITY KaK TaKOBYIO:

a) yOUICTBO WIEHOB TAKOW TPYIIIIHI;

b) npuYMHEHNE CEPhE3HBIX TEJIECHBIX MOBPEKISHUIN WM YMCTBEHHOTO PAcCTPOMCTBA WiICHAM
TaKOM T'PYTIIbI;

C) MMPEIYMBILIUIEHHOE CO3JaHuUE [Tl KAKOH-TTMOO IPYIITbl TAKUX KU3HEHHBIX YCIIOBUM, KOTOPBIE
paccuMTaHbl Ha TIOJTHOE WM YaCTUYHOE (PU3UYECKOe YHHUTOKEHHE ee;

d) Mepbl, paccurTaHHbBIe Ha TIPEIOTBPAILEHNE JETOPOKICHUS B Cpelie TAKOU IPyTIITbI;

€) HaCUJIbCTBEHHasI Tiepe/iava AeTeld U3 OJHOU YesIOBeYEeCKOU IPYIITBI B IPYTyIo» 24,

2! O6was Teopus rocyaapcrsa u nipasa / [log pen. B. B. Jlazapesa. M., 1996. C. 185.
2 Mapmenc ®@. @. CoBpeMeHHOE Me:K/IyHApOIHOE MPaBO MBMIM30BAaHHBIX HaporoB. T. 1. M., 1996. C. 228.

2 .
3 VIMEHHO OTCYTCTBHEM BO3MOKHOCTH «TIPOKOPMHTB Ce0sl M CBOIO CeMbI0» MHOTHE MOJIOJIbIE JIOAM OTOJBHIAIOT CBOi CPOK BCTYII-
JieHus B Opak.

i MexynaponHas 3amumTa pas U cBoOoz yenoeka: CO0pHUK JokymMeHToB. M., 1990. C. 99.
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[IpuBeneHHbI TMepedeHb AEHCTBHI, PAacCCMATPUBAEMBIX KaK TIE€HOIM[, HE HMCYEpPIThIBACTCS
TOJIBKO COBEpIIIeHUEM YOUiCTBa. [IelicCTBUTENBbHO, NCKYCCTBEHHAsI CTEPUIIM3ALIHS, HAIPUMEp, COLIH-
QJILHOW TPYIIIBI TIPUBEJIET €€ Yepe3 ONpeIeNICHHBIN MTPOMEXYTOK BPEMEHHU K TOJTHOMY €CTECTBEH-
HOMY BBIMUPAHHIO, XOTSI B IAHHOM CJIydae XXU3Hb I'pakJaHUHA, TIOABEPrHYTOTO OMEpaIiu, coxpa-
HsIETCSI. DTO TOBOPHUT O TOM, YTO MPABOIOBE/ICHNE B aCMeKTe pacCMaTpUBAEMOro MpaBa BKIIIOYAET
B ce0sl He TOJIbKO o0ecrieueH e COOCTBEHHOTO OMOJIOMMUYECKOrO CYIIECTBOBAHMUS, HO U ICSATEJIBHOCTD,
HarpaBJIEHHYIO Ha MTPOJOJIKEHUE COOCTBEHHOTO «$I», yepe3 cBoe MoToMCTBO. Mcxos U3 3Tol mnpe-
TMIOCBUTKY, IMEHHO U3 MpaBa Ha )KU3Hb, BBIIEISETCS TAKOW CHIEKTP MTPABOMOYHIA, KOTOPBIE MOy YHIIH
Ha3BaHWE «PENpPOAYKTUBHbBIC ITPaBa».

OnHOBpeMEeHHO TpUBeIeHHble HOpMbl KOHBEHIMHM 3alUIIAT, TOMHMO OHOJOTMYECKOro
CYILIECTBOBAHMSI, PACOBOE, COIMATIbHOE, PEIMIMO3HOe, STHUYECKoe camoorpeaenenue. Mcropus
3HAeT MPUMEPHI, KOTAa B3pOCTIbIe JIMIA OJHOW COIMAIBHOW TPYIIbI MOMIEKATN U3OJAIMU, a UX
AETH Tiepe/laBaIiCh Ha BOCITUTAHUE B APYTMe COLMAbHBIE TPYIIbI JMOO OTAAaBAIMCh Ha Ioreve-
HHUE TOCYIapCTBEHHBIM Cily)k0am. TeM cambiM I€TH, POKAEHHBIE OT TaKUX POAMTENIeH, He CMOTYT
MyTeM COLMAJIBHOTO Hay4YeHUs CaMOMICHTH(HUIIMPOBATH CBOID OCOOYIO COIMAIBHYIO TPUHAIJICHK-
HOCTb, «PAaCTBOPHBIINCH» B UCKYCCTBEHHO CO3JJAHHOM COIMAIbHOM cpefie. B utore B3pocisie mocre-
MIEHHO BBIMHPAIOT, a MX [ETU CTAHOBATCS YaCThIO TOW COIMATBLHOM I'PYNIbI, KOTOPasi U3HAYAIBHO
ObLIa BpakeOHa UX POTUTEIAM,

[NonoGHble MpUMEpPBI TaKKe MOKA3BIBAIOT, YTO I'PaKJAAHUH OCYIIECTBIISIET HE TIPOCTO JIesITeNb-
HOCTb, OOECIIEUMBAIOIIYI0 €ro OMOJIOTMYECKOe CYIIeCTBOBAHME, HO U JIeSITebHOCTh, HAIpaBJieH-
HYI0 Ha CaMOUJCHTU(PUKAIMIO B PaMKax MPHHAJICKAIICH COIUAIBHON OOIIHOCTH, OTCTauBaHKE
coOCTBeHHOM camMOoObITHOCTH. [IponomkeHreM MpuU3HaHKs TPABOMEPHOCTH TaKOTO TIOBECHUSI CITy-
KUT 3aKperuieHne KOJUIEKTUBHBIX MpaB, OJHUM M3 KOTOPBHIX BBICTYIAET MPABO HAa CaMOOIIpeerie-
HUe. B MexayHapoqHOM IpaBe JaHHOE MPaBO MOPOKIAET OTPOMHOE KOJTUYECTBO CIIOPOB, HOCAIINX
KaK I0pUANYECKUI, TaK U MOJUTUYECKUI XapakTep. C TOUKM 3peHus paBa — 3TO AUCKYCCUM BOKPYT
cyOBeKTa mpaBoodanaresns: Hapon wim Harws. [Ipodeccop A. E. Ko3oB ykasbiBaeT Ha coepxka-
HHE TEKCTa MEKIyHApOIHBIX JIOKYMEHTOB: «VIMEHHO Halusl, 1aBiiasi Ha3BaHME HAPOLY M COCTABIISI-
fo11asi, KaK MPaBUJIo, ero OOJBIIYI0 YaCTh, MOKET CAMOOIPEETUTHCS. DTOTO MPaBa HE MOKET UMETh
Kakas-To aMopdHasi TeppuTOpusi, He UMEIOIasl ONPEIETICHHBIX TEPPUTOPUAIBHBIX XapaKTEPUCTUK
Y BBIPAXXEHHOTO HAIIMOHAJIBHOTO CaMOCO3HaHUs» 2%, Bbula BbICKa3aHa Takke TOYKA 3PEHUs O HaJM-
YU TOCYJAPCTBEHHON MJEHTUYHOCTH KaK 3JIeMEHTa IMPaBOBOIo cTaTyca JMYHOCTH: «['ocynapcTBeH-
Hasl UJICHTUYHOCTh BBICTYIIAET OIHUM U3 KJTIOUEBBIX (DAKTOPOB, KOHCOMMIMPYIOIIMX BCE HACEJICHUE
crpanbl. [TosTomy mpescTaBiisieTcst MpaBOMEPHBIM 0003HAUUTD KaTeroprel “ToCyaapCTBeHHAs UJIeH-
TUYHOCTB~ OTHOIIEHHE MHAMBHU/IA K CBOEMY CTaTyCy rpakJaHMHA FOCYAapCTBa, IMYHOCTHYIO OLICHKY
CBOETO TPaKJAHCKOTO COCTOSIHUSI, TOTOBHOCTb BBHITIOJIHSATH CONPSDKEHHBIE C HATMYUEM I'Pask/IaHCTBA
00SI3aHHOCTHU U TIOJIb30BAThCS MTPaBaMm»>'.

BBenenue oTpacieBbIX HHCTUTYTOB FapaHTUPYET TaKOe MPAaBOMOBEAEHNE, KOTOPOE MO3BOJISIET
COBepIIaTh ONpe/eeHHbIE AEHCTBHS, HalIPABJIEHHbIE HA COXpaHEHHe COOCTBEHHOM KU3HU. B 3TOM
CIy4ae rocyaapCTBO JIMIIb KOHCTAaTUPYeT MPaBOMEPHOCTh MoBeaeHus1. [IpuMepoM MOKET CITyKUTb
MHCTUTYT HeoOxoaumon obopoHbl. Ctatbs 37 YromoBHoro komekca P® 3akperser: «He sBus-
eTcsl PeCTyIJICHNEM ITPUYMHEHNE Bpea MOCAralonieMy JIMIY B COCTOSTHUM HEOOXOAUMON 0OOPOHBI,
TO €CTb MPH 3aIIUTEe JIMYHOCTU U TpaB OOOPOHSIONIETOCs WM APYTUX JIUI, OXPAHSEMbIX 3aKOHOM
MHTEPECOB OOIIECTBA WM TOCYIAPCTBA OT OOLIECTBEHHO OMACHOTO MOCATATENILCTBA, €CITH IPH STOM

3 SIPKMM ITPMMEPOM MOXKET CITyKHUThb CO3/laHhe 0co0oro Boiicka B OcMaHckoi ITopre — oTpsjia SSHBIYAPOB, HOIOJHSABLIETO CBOM
PpsAAbI U3 feTeill, OTOMpPaeMbIX y 3aBOSBAHHBIX HAPOIOB.
26 [IpaBa yenoBeka u MexkHAIMOHAIBHbBIE OTHOLIEHUs. M., 1994. C. 69.
2 Xabubyaun A. I'., Paxumos P. A. TocynapcTBeHHas1 MISHTUYHOCTb KaK JIEMEHT MPaBOBOTO cTaTyca JU4YHOCTH // T'ocynapcTBo
n npago. 2000. Ne 5. C. 6.
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He ObUIO JIOMYIIEHO MPEBBIIIEHHUs TIPeeIOB HEOOXOAUMON 00OPOHbI». AHATOTMYHbIE HOPMBI UMe-
I0TCSI B MPABOBBIX aKTax APYrux rocygapctB. B yactHocty, ct. 328 YronosHoro kogekca ®panimu
OrOBapHBaeT MOHATHE HEOOXOIUMOI 000pOHHI («HeT HU mpecTyrieHus1, HU POCTYIKA, €CIU JIUIIe-
HUE )KU3HU, HAHeCEHHe PaH 1 yIapoB ObLJIO BBI3BAHO HATMYHON HEOOXOAMMOCTBIO 3aKOHHOW OOOPOHBI
camoro ce0si WK JPYroro»), a cT. 329 yrouHsieT MprU3HaKyi CaMO3aIlIUThL:

«1. Ecmm nuiieHune XW3HU OBUIO COBEPILIEHO, paHbl NMPUYMHEHBl WIM YIapbl HaHECEHBI
MIPY OTPaKEHUU HOUBIO TIOMBITKY WM B3JIOMATh Orpajy, CTEHY WM MPOHUKHYTH B JIOM WM XKUJIOE
MOMEIlIEHUE WY B UX IIPUCTPOMKHU.

2. Ecnu nestHue MMesnio MecTo MpH 3anure ceOsi OT COBEPIIAIOIINX KPaxy WM pasrpadiieHue,
OCYIIECTBIISIEMbIE C HACUTHEM» 28,

WuctuTyT HEOOX0AMMOU 0OOPOHBI MPU3HAH U HAa MeXTyHapoqHOM ypoBHe. Tak, EBponeiickas
KOHBEHIIMS O 3allIUTe MPaB YeJOoBEKa M OCHOBHBIX CBOOO MpeLycMaTpUBaET, YTO JIMIIICHUE KUZHU
HE paccMaTpUBaeTCsl KaK HapyllleHUe TpaBa Ha KM3Hb, KOTJIa OHO SIBJISIETCS PE3y/IbTaTOM a0COMIOTHO
HEOOXOIMMOT0 TPUMEHEHH I CUJIBI [JTs1 3aIMTHI JTI00O0TO JIMIIA OT MPOTUBOIIPABHOTO HACKHITHSI.

IIpaeo-mpedosanue cocToUT U3 BO3MOKHOCTH TPEOOBAHUSI COBEPILICHUS OIIPE/IC/ICHHBIX JIeHi-
CTBHUI OT 00sI3aHHOTO cyObeKkTa. IHBIMU ClIOBaMU, 3TO — 0OpeMEeHEeHHe BTOPON CTOPOHBI, IO OTHO-
[IEHWIO K KOTOPOW HampaBJieHbl JEWCTBUSI YIPABOMOUYEHHOTO JIMIA, OOSI3aHHOCTBIO 1O COBEpILIe-
HUIO (JIUOO BO3JEPKAHUIO OT KAKMX-TO JEWCTBUI) KAKUX-JIMOO ISHCTBUI (B YaCTHOCTH, TpeOOBaHME
HE MPUYUHSATH Bpel KU3HU U 30POBBIO Ipyromy jmily). [Ipudyem peus B GoJblneit Mepe uaeT He o
KPUMHMHAIU3AIMY YOMICTBA ¥ IPUYMHEHUS TSKKUX TEJIECHBIX MOBPEKACHUM, a O TAaKOW JesITellb-
HOCTH, KOTOpasi MOXET HOCUTh XapaKTep CKPBITOM HANPaBJIEHHOCTU HA MPUYMHEHUE Bpeaa KU3HU
1 3710poBbI0. Kak oTMevaeTcsi B TeOpuH Mpasa, «BO3MOXKHOCTb TPeOOBATh BHICTYIAET 3[€Ch KaK HEUTO
BTOPUYHOE, KaK MOAJECP/KKA OCYIIECTBIEHHSI COOCTBEHHBIX MpaB M cBoOoA» . TIprMepoM MokeT
CIY’KUTh HaJIMUMe 3aKOHOAATEbCTBA O 3amuTe mpaB norpeoduteneid. Tak, 3akoH PO «O 3amuTte
MpaB NOTpeduTenei»* perymmpyer «OTHOLIEHHS, BO3HUKAIOIIME MEX Iy OTPeOUTENISIMUA U U3TOTO-
BUTEJISIMU, WCTIOJTHUTENISIMU, MTPOJABLIAMM TIPH TPOJAKe TOBAPOB (BBIMOJHEHUH paboT, OKa3aHUU
yCIIyT), yCTaHABJIMBAET MpaBa MOTpeduTesiel Ha MpuoOpeTeHre TOBAPOB (PadoT, YCIIyT) HA/JIeKAIIEro
KavyecTBa M OE30MacHBbIX ISl KU3HU M 3[0POBbsI IOTpeOUTENe, moyyeHre nHhOopMalui O TOBa-
pax (paboTax, yciayrax) U 00 UX M3rOTOBUTENSAX (MCTIONHUTENSIX, TPOJABIIAX ), MPOCBEINEHHE, TOCY-
JAapCTBEHHYIO M OOIIECTBEHHYIO 3AIUTY UX MHTEPECOB, a TAKKE OMpeIesisieT MEXaHU3M peaTi3allum
9TUX MPaB».

Crarbsi 7 Ha3BaHHOTO 3aKOHA YKa3bIBAET, YTO MOTPEOUTEIh UMEET MPaBO Ha TO, YTOOBI TOBAP
(padota, yciyra) mpu OOBIYHBIX YCIIOBUSIX €r0 UCHOJIb30BAHM S, XPAHEHH s, TPAHCTIOPTUPOBKHU U YTH-
u3aiuy ObuT 6€30MaceH 15 KU3HH, 3/10POBbsI TOTPEOUTENSI, OKPYKAIOIIEH Cpeibl, a TAKXKe He TIPH-
YHMHSJT Bpe]] UMYIIECTBY notpedutes. TpeOGoBaHMs, KOTOpbIE JOIKHBI 00eCTIeunBaTh O€30MaCHOCTh
ToBapa (paOoThl, YCIYTd) JUIsl )KU3HU U 3[0POBbsI MOTPEOUTENISl, OKPYKAIOIIEH Cpelbl, a TaKke
MpeIoTBpallieHre PUYNHEHHS Bpea UMYIIECTBY IOTpeOUTeNsl, SIBISAI0TCS 00s13aTeIbHBIMU U yCTa-
HABJIMBAIOTCS 3aKOHOM WJIM B YCTAaHOBJICHHOM MM TIOPSIIIKE.

B ciiyuae Hapy1ieHus yCTaHOBJIEHHBIX MTPABIII MTOTPEOUTENb MOKET TOTPEOOBATh MPUOCTAHOB-
JIEHW S TIPOU3BOJICTBA, U3bATHS TOBapa U3 000pOTa.

B cootBercTBUM CO CT. 8 MOTpeduTeNs BIpaBe MOTPeOOBaTh MPENOCTaBIeHUsT HEOOXOIUMOM
U JIOCTOBEpHOU MH(opMaly 00 M3roToBHUTENE (MCHONHHTENE, MPOAABIE), PEKUME €ro padoThl
1 pean3yeMbIX UM ToBapax (paboTax, yciyrax).

[TpaBo-TpedoBaHe MOXHO MPOUJUTIOCTPUPOBAT PAKTUKOM EBPOTIEHCKUX OPTaHOB I10 3aIUTe
npas 4yenoBeka. TonkoBaHue cT. 2 EBponeickoil KOHBEHLMM O 3alllUTe MpaB YeJOBEKa W OCHOB-

28 [pecrynnenue u Hakazanue B Auniu, CILHA, ®panuun, PPI, Anonun. M., 1991. C. 67.
» Ipo6nems! o61melt Teopuu npasa u rocygapersa / Ilox o6m. pen. B. C. Hepcecsama. M., 1999. C. 377.

30 C3 PO. 1996. Ne 3. Cr. 140.
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HBIX CBOOOJI MICXOAUT U3 TOTO, YTO OHA HAJEJISIeT TOCYIApCTBO HEKOTOPHIMU TIO3UTUBHBIMU 00sI3a-
TEJIbCTBAMH, B YACTHOCTH, OOSI3aHHOCTBIO 10 00ECHEYEHHUI0 TOTrO, YTOObI HAITMOHAIBHOE 3aKOHO/A-
TEJILCTBO MPEyCMATPUBAJIO YTOJIOBHYIO OTBETCTBEHHOCTS 3a MpeIHaMepeHHbIe youiicTBa: «CTaThs 2
OrpaHUYMBAET OOCTOSITENILCTBA, TIPH KOTOPBIX TOCYJAPCTBO MOXET JIMITUTh MHIVMBUIA KU3HU, U Tpe-
OyeT, 4ToOBI TOCYIapCTBO HE JIOIYCKAJI0, HACKOJIBKO 3TO BO3MOKHO, COBEpIIICHHE YOUICTB OTHEb-
HBIMH rpaxaaHamu»>!. B pemennn ot 17 saBaps 2002 r. no geny Kanbeenmmu u Yniabo mpoTHB
WNranuu Epponeiickuii Cyn no npaBam uyesoBeka ykasail: «[lo craree 2 KoHBeHLMM MO3UTHBHbIE
00s13aTeNIbcTBA TI0 OXpaHe MpaB YesoBeKa, Jiekallre Ha TOCyAapcTBax, TpeOyloT, YToObI rocymap-
CTBa pa3padaThiBad M BBOJWIM B JISHCTBUE TaKHMe HOPMBI M TPaBHJIA, KOTOPbIE OOS3BIBAIOT TOCY-
JapCTBEHHbBIE U YaCTHbIE KIIMHUKH PUHUMATh COOTBETCTBYIOIIME MEPHI J/Isl OXPaHBI ’KU3HU MaIFeH-
ToB. Kpome Toro, TpeGyercsi co3gaHue AeHCTBEHHON HE3aBUCUMOU CyIeOHOM CUCTEMBI, OOpallieHue
K KOTOPOH TI0 COOTBETCTBYIOIIUM JIeJIaM TTO3BOJIIIO OBl YCTAHABJIMBATH MPUYMHBI CMEPTU OOJIBHOTO
Y TIPUBJICKaTh BUHOBHBIX K OTBETCTBEHHOCTH» *2. B pemmiennu ot 14 dgeBpans 2002 r. o geny Admyp-
paxmad Opak npotuB TypiyM MO3UTHBHBIE 00SI3aTENILCTBA OTHOCHIIUCH K OOS3aHHOCTH ToCyaap-
CTBA 3alMIIATh KU3Hb JIUII, JIMIIEHHBIX CBOOOIBI>®. AHAJIOTMYHAS TTO3MIIMS BHICKA3aHa U B PEIIIEHUN
ot 14 mapra 2002 r. mo geny Ilon u DuBapnc nporus CoenunenHoro Koponescra. [Ipumenu-
TEJIbHO K 3ToMy penieHrio CyIoM YKa3blBaIOCh HA MaTeprajbHble 0OS3aHHOCTH — 3allUTa KU3HH,
a TakXke Ha IpoleccyasibHble 003aHHOCTH — TIPOBEAEHNE HEOOXOIUMOro O(hUIMAIBHOTO PACCIIEIO-
BaHMs 0 (PaKTy cMepTH ¢ 00s3aTesIbHBIM MPHUBJICYCHUEM 3aMHTEPEeCOBaHHBIX Jiil. [Ipu 3TOM BO3-
MOXHOCTb TIOJAUM I'PAXAAHCKOTO MCKA CO CTOPOHBI XKEPTB HE SIBJISETCS MCUYEPITBIBAOIINM «Cpe[-
CTBOM YCTaHOBJICHHS 0OSI3aTeNIbCTB FOCYAAPCTBA B CBSI3U C MIPOMCIIECTBAEM» 4,
IIpaso-npums3zanue (paBo MPUTA3AHUS) — ITO «BO3MOKHOCTh OOPATUTHLCS 32 3aIUTON CBO-
ero HapyIIEHHOTO NpaBa B MPaBOOX PAaHUTEIbHBIE OPraHbl, T. €. IPUBECTH B AEHCTBHE OXPaHUTEIb-
HBI MEXaHU3M rocyaapcTBa» . CyTb 3aKJII04aeTCs B TOM, UTO IOPUINYECKOE AEHCTBHE IpakJaHUHA
CITY’)KUT OCHOBaHUEM JJIs1 00513aTeIbHOTO BO3HUKHOBEHH I ONPE/IeNICHHBIX PAaBOOTHOIICHUH, OHON
U3 CTOPOH KOTOPHIX OyJeT YNOJIHOMOYEHHbIN TOCyIapCTBEHHBI OpraH. B 3ToM cityyae Ha rocygap-
CTBE JIE)KUT 00S3aHHOCTB 110 CO3/IAHUIO TAKOT'O ITPABOBOTO MOJIsl, B pAMKaX KOTOPOT'O IOJKHBI 00ecIe-
YMBAaThCsI OCHOBHBIE MIPaBa M CBOOOBI YeJIOBeKa U I'pakJaHuHA. VIMEHHO TaHHBIH 3JIeMEHT MO3BOJISIET
TOBOPUTD O CTENEHH TapaHTUPOBAHHOCTH OINpe/eIeHHbIX MpaB. [Ipu 3ToM ciieyeT pa3inyarh Takue
BO3MOKHOCTH TPk JaHNHA, KOTOPBIE B JTIOOOM CITydae IPUBOASIT FOCYIaPCTBEHHbI MEXaHU3M B J€Hi-
CTBUE BHE 3aBUCUMOCTH OT KeJIaHHS YIOJIHOMOYEHHBIX TOJKHOCTHBIX JIHII, KOTOPbIE TIPY HATTMYHMU
oOparteHust OyayT oOsi3aHbl BCTYIIUTh B TIPABOOTHOIIEHU 1. Take BO3MOKHOCTH MPUHA/IJIEKAT BCEM
rpakaanam. EcTb ¥ Takue BO3MOXXHOCTH, KOTOPbIE HAapsi/ly C BOJIEBBIMU JEUCTBUSIMU I'pakJIaHUHA,
0OYCJIOBJIEHBI HAIMYMEM <OKeJIaHWs» BCTYIATh B TPABOOTHOIICHUS] CO CTOPOHBI YITOTHOMOYEHHBIX
opraHoB. ['paXkJaHuH BbIpakaeT Mpoch0y, HO «BKJIIOUEHHE» CaMOro rOCYAapCTBEHHOIO MeXaHM3Ma
3aBUCUT OT JUCKPELIMOHHOTO YCMOTPEHHsI OpraHa WM JOJKHOCTHOTO Juia. Takue BO3MOKHOCTH,
Kak MpaBUJIo, IMEHYIOTCS ITPaBOM-TIpUBUJIeTel. B kauecTBe rpumMepa MOKHO 0OpaTUTh BHUMAaHHUE
Ha BhIpakeHUe IPOCHOBI O IOMIJIOBAHUH OCYXJEHHOTO K cMepTHOM Ka3Hu. Tak, cT. 6 MexayHapon-
Horo [lakTa o0 rpaxaaHCKMX W MOJMTHYECKHX IMpaBax ycTaHaBaMBaeT: «Kaxiplid, KTO MPUTOBOPEH
K CMEPTHOM Ka3HH, IMEET MPaBO MPOCKUTH O MOMUJIOBAHUH WJIM O CMATUYEHUH TIPUTOBOpa. AMHUCTHS,
MOMWJIOBAHME WJIM 3aMeHa CMEPTHOTO MPUToBOpa MOTYT OBITh JapOBaHbI BO BCeX Clydasix»3®. U3

3! Fomven ., Xappuc A., 36aax JI. EBporneiickas KOHBEHIIMs O MpaBax yesioBeka U EBporieiickas conmaibHasi XapTusi: paBo
U npaktuka. M., 1998. C. 122.

32 o
Bronerens EBporneiickoro Cyna mo mpaBam uenoBeka. 2002. Ne 1. C. 7. — dakTiyecKoe OCHOBAHHE KATOOBI 3aKJTI0YAIOCh
B TOM, 4TO B 1987 r. y 3asIBUTEIIs1 yMEp HOBOPOXKICHHBIN peOEHOK, MocIie Yero Obua MojiaHa kanoba Ha Bpaya, NPUHUMABILIETO POJIBL.

33 Bronerenn Esponeiickoro Cyza no npasam yesoseka. 2002. Ne 2. C. 6.
3% Tam xe. Ne 3. C. 9.
35 O6was Teopus npasa u rocynapcrsa / Ilog pen. B. B. Jlazapesa. M., 1996. C. 185.

36 Cratba 50 Koncrurynmn P®: «Kaxaplii ocykIeHHBIN 3a NPecTyIIEeHNe UMEET MPaBo Ha MEePECMOTP MPUTOBOPA BHIIECTOS-
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CaMoro TeKCTa MEXIyHAPOJAHOTO JOKYMEHTa BUAHO, YTO Pedb UJIET JIUIIb O BO3MOKHOCTH IPOCUTD,
HO He 00s13aTesIbHOM oOpateHur. [IpuroBopeHHBIN MOKET OTKA3aThCsl OT UCHOIb30BAHHSI TAKOW BO3-
MoxHOCTU. [IpakTrka HeoOpaleH!s 3a MOMUIOBAHUEM JIOCTaTOUHO pacrpocTpaHeHa. CaMo MoMu-
JoBaHue MMeHHo aapyercs. B Poccuiickoit ®enepariu B coorBercTBuM co cT. 89 Koncturyuuu PO
nomwioBanue ocyiectiisiet [1pesuaent Poccuiickont deneparu. Ct. 85 YronosHoro kogekca PO
JOMOJIHSET CMBICT KOHCTUTYLIMOHHBIX nosyioxkeHuid: «1. IlomumioBanue ocymecrsnsiercs [Ipe3unen-
ToM Poccuiickoii depepaiiui B OTHOLIEHUH MHAWBUAYAJIBHO ONPENENIEHHOTO JIula. 2. AKTOM [OMU-
JIOBaHUS JIUIIO, OCYKAEHHOE 32 MPECTYIJIEHHEe, MOXKET ObITh OCBOOOK/ICHO OT JaJIbHEHIIIero oTObIBa-
HUS HaKa3aHWs MO0 Ha3HAUCHHOE eMy HaKa3aHHe MOXET OBbITh COKpaIleHO WM 3aMEeHEeHO Oolee
MSATKUM BUJIOM HakazaHus. C nuia, OTOBIBIIETO HaKa3aHue, aKTOM OMIJIOBAHHU ST MOKET OBbITh CHSITA
CYAMMOCTb>.

Banepn JKuickap p'DcTeH Tak ONMUCHIBAET POJIb IVIABBl TOCYAApCTBA B MPUHATHU pEIICHUS
O TOMUWJIOBAaHHMH WJIM OTKa3e B HeM: «$I He cuMTall, 4To JIOJKEH 3aHOBO BEPIIUTH MPABOCYAUE, XOTS
o0IIIeCTBEHHOE MHEHHE TToiaraeT oOpaTHoe. 3aKOoH 00ecreYrnBa BCe BO3MOXKHBIE TApaHTHHU CIIPaBe/l-
JMBOCTH. Moe cykJieHue He MOIJIO ObITh O0J1ee 0OOCHOBAaHHBIM, YeM pellieHue MPUCSKHBIX. S ncxo-
IWJI U3 TOTO, YTO UX pelIeHre OCHOBAHO HA BCECTOPOHHEM yUeTe BCeX MMEIOIIUXCS IAHHBIX U JOKa-
3aTeJbCTB, KOTOPbIE OBUIM MM MPE/ICTaBIIeHbl. S1 HUKOTAa He MPeTeHI0BaJl Ha TO, YTO MOTY BHIHECTH
OoJee cripaBeAJIMBbIN TPUTOBOP. MHE HYKHO ObUIO OTBETUTH HA OIMH-EAMHCTBEHHBII BOIPOC: CYIIe-
CTBYIOT JI JOCTATOYHO yOeAUTEIbHbIE OCHOBAHUS JIIsl TOTO, YTOOBI HE IPUMEHSTh UX pelIeHus  7» 3.

Pa3BuTre MexayHApOIHOTO IMpaBa MO3BOJISIET BHISIBUTh M MHOW ACTEKT MpaBa-TMIPUTA3aHUS —
BO3MOKHOCTh OOPaTUThCS 32 3AIUTON HAPYIIIEHHOTO MPaBa B HaJHAIIMOHAJIbHBIE OPTaHbl KOHTPOJIS,
B KOTOPBIX Y€JIOBEK M TOCYIAPCTBO CTAHOBSITCSI PABHBIMHM CTOPOHAMU IOPHIMUECKOTO criopa. «ITaKThl
O TpaBax YeJioBeKa M JIpyrue JAOTOBOPHI (KOHBEHIIWH), SIBJISIONIMECS UCTOUHMKAMU MEXIyHapO-
HOTO TYMaHHMTApHOTO TpaBa, MpeIyCMaTpUBAIOT KOMILIEKCHYIO CHUCTEMY OOeCHedYeHUs] W 3allUThl
3a(pMKCUPOBAHHBIX B 3TUX aKTaX U BO BHYTPUTOCYIAPCTBEHHOM 3aKOHOJATEIbCTBE ITPaB U CBOOO» 8.
B cucreme opranoB OOH ocHOBHBIE (DYHKIIMH O COAEHCTBHIO BCEOOIIEMY YBAXEHHUIO U COOMIO-
JEHUIO TpaB YesioBeka BhIMoIHAET DkoHomudeckuil 1 Conmanbubiii Coer (QKO-COC). Mexay-
HaponHblid [1akT 0 rpakJaHCKUX M MOJUTHYECKHX TpaBax MpeaycMarpuBaeT cozaanue Komurera
1o npasaM 4ejioBeka. B cr. 1 ®akynbrarnBHOro nmpoTtokosa K HacrosumeMy Ilakty ykassiBaercs:
«[ocymapctBo — y4yactHuk [akta, KOTOpoe CTAaHOBHUTCSI YYaCTHHUKOM Hacrtosiero [IpoTokona, nmpu-
3HaeT KomrieTeHIMio KoMmuTera mprHUMATh M paccMaTpuBaTh COOOMICHHUS OT MOAJIeKAIIUX €ro
IOPHUCIUKITNN JIMLI, KOTOPBIE YTBEPKIAIOT, YTO OHU SIBJISIOTCS JKEPTBAMU HAPYIIEHUs JAHHBIM TOCY-
JIapCTBOM-YYaCTHUKOM KaKOro-JIMOO W3 TpaB, U3NOkeHHbIX B [lakte». OTaeibHbIe KOHBEHIIUH
MPeyCMaTPUBAIOT CO3[aHKE CIIEIMATBHBIX OPraHOB, HAJEJIeHHBIX MMOJTHOMOYMSIMM PacCMaTpHBATh
HapyIleHus MO0 OTAEbHBIX MpaB yesioBeka (KOHBEHIMs MPOTUB MBITOK U APYTUX KECTOKUX, Oec-
YeJIOBEUHbIX WJIM YHWXKAIOIMIMX JOCTOMHCTBO BHJIOB OOpaIlieHHsl ¥ HakazaHus — KomuteT mpoTtus
NBITOK, MeXTyHapoIHasi KOHBEHIHS O JTMKBUIAIMHU BceX (DOpM pacoBOM JUCKpUMUHaIK — Komu-
TET 10 JIMKBUAIMY PACOBOW AMCKPUMUHAIMHN), TMOO MpaBa OTAEIbHBIX rpymi moaei (KonseHus
o npaBax pedeHka — Komurer mo npaBam pedeHka). [ToqoOHbIe TpoIiecchl MPOUCXOIAT U Ha Peruo-
HAJIBHOM ypOBHE. YHUKaJIbHOCTh EBpONeiickoil KOHBEHIMH IO MTPaBaM YeI0BeKa MHOTMMH OlICHU-
Baetcs 1o (axty co3aanus EBponerickoro Cyaa no mpaBaM 4yesioBekKa.

MM CYJOM B MOPSJKE, YCTAHOBJICHHOM (heiepaibHBIM 3aKOHOM, a TaKKe 1paso npocumis O TOMUJIOBAaHUU MM CMSTYEHHU HaKa3a-
HUs» (KypcuB moid. — I P.)

37 JKuckap 1 3cten B. Brmacts n sxmsHb. M., 1990. C. 230. — B poccuiickux Hay4dHBIX Kpyrax OblTa BBICKa3aHa MBICIIB O TO,
YTO NMOMMJIOBAHUE SIBJISIETCS] apXan3MOM, COXPAHMBILIMMCS CO BpeMeH MOHapXuil. B To Bpemsi MOMIIOBaHHE HPENCTaBIsIIO COOOI
TIPOSIBJICHNE BBICIIEH BEPXOBHOM BJIACTH €JWHOJIMYHOTO IIpaBUTeNs. B HacTosimee BpeMs ObLIO MPEATOKEHO JUKBUAUPOBATH STOT
MHCTHUTYT KaK He OTBEYAIOIINI TPeOOBAHHUSM CIIPABEIIMBOCTH M IIPABOCYAMSL.

38 Mexnynaponnoe npaso / Ots. pen. I'. B. Urnarenko, O. M. Tuynos. M., 2000. C. 364.
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IIpaso-noav306anue cOUMAIBLHBIM OJJATOM MHOTUMH YYEHBIMH-IOPUCTAMH PACCMATPUBAETCS
Kak OocHOBa (0a3uc) BHITIEHA3BaHHBIX BO3MOXHOCTEH. Tak, MOXHO BCTPETUTh MHEHHE, UYTO CaMoO
CYOBEKTHBHOE TIPABO MPEoiaraeT «BO3MOKHOCTD MOJIb30BAHUS ONpeeIeHHBIM COLMAILHBIM OJ1a-
TOM: TIOTHOMOYHME COBEpIIATh OIpe/ie/IeHHbIe NEHCTBUS U TPpeOOBATh COOTBETCTBYIONIMX NEHUCTBUIA
OT JPYTUX JIMI, CBOOOAY IOBEJNCHUSI B TPAaHUIIAX, YCTAHOBJIEHHBIX HOPMOH mpaBa»*. Mcxoms
Y3 TAKOTO CMBICIIA, MPABO-TI0JIb30BAHUE OTPAKAET COLMAIbHOE Ha3HAUEHHE MpaBa Ha ku3Hb. «Koop-
JUHALMS YEJIOBEUYECKOrO IOBENEHUS B CBSI3M C OOJIaJaHMEM U MCIIOJIb30BAaHUEM TOTO WJIM MHOIO
Orara — BOT JJB€ CTOPOHBI, B¢ (DYHKIIUU U IBE B3AaUMOCBSI3aHHbBIC 3a/]a4i CYOBEKTUBHOTO mpaBa» 0,

39 Teopust rocygapcrsa u npasa / [ox pen. I'. H. Manosa. M., 1995. C. 236.

40 Mamysoe H. H. JInanocrs. IpaBa. lemokparust. Teopetnueckue npodnemsl cyobekTuBHoro npasa. C. 122.
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1.2. OcoOeHHOCTH CO/IePKAHUSA
CyObEeKTHBHOT'O ITPaBa HA KU3Hb

[TpuBOAS BBIIIIE XapaKTEPUCTUKU KaK/I0M BOZMOKHOCTH, HEJIb3s1 HE CKa3aTh O HEKOTOPBIX OCO-
OEHHOCTSIX cofepkaHus CyObEeKTHBHOIO MPaBa Ha KU3Hb. B KilacCMueckoM MOHMMAaHUU CyObeKTHB-
HOE TPaBO 3aBUCHUT OT BOJIM U CO3HAHUs CyOBbeKTa. IMEHHO STUM OIpeAesieTcs CyIHOCTh JaHHOM
kateropuu. Kak ormedaeTcst O0JIBIIMHCTBOM aBTOPOB, CTEPKHEM BBICTYIAET IJIArojl «MOUb» (TPaBo-
Moure). MIHBIMU cioBamMH, TIPaBO — 3TO TOrJa MpaBo, KOrjaa 00aaaTesb MOKET UM TOJTb30BaThCs,
C TIOMOIIIBIO HETO OTpeesIsATh CBOM KOHKPETHbIE JeWCTBUS, CO3aBaTh OOSI3aHHOCTH [IsI APYTUX JIHIL
U T. 1. [IeliCTBUTENBHO, YEIOBEK UCTIONB3YeT TO OJ1aro, KOTOpoe eMy AapoBaHo. bosee Toro, yenoBek
MOXET CAaMOCTOSITETBHO JIMIIUTH cebs1 Takoro Omara (camoyouiicTBo). [1pu 3ToM criocoOHOCTD Juiiie-
HUS ceOs1 XKM3HU 324acTyIO 3aBUCHUT OT JIMYHOCTHBIX XapaKTEPUCTHK 4esioBeka. OIUH MOXET camo-
CTOSITEJIBHO CBECTU CUETHI C KU3HBIO. [[JIs1 3TOr0 JI0CTaTOUHO MCHOJIB30BaTh MOAPYYHbIE CPEICTBA,
OT OpYXHs 10 sia. [Ipyrue moanasaoT Moj pa3peluTe/bHyI0 CUCTEMY CaMOYOHICTBA B YCJIOBHSIX
3aKOHOZIATENIbHO OI0OpeHHOM 3BTaHa3um *!. [opa3ao cioxHee OMpeAeuThCsl ¢ MPAaBOMOYMEM HOBO-
poxaeHHoro. Benp mosiBieHre Ha CBET HOBOTO YeJIOBeKa OTHIONb HE 3aBHUCUT OT €ro COOCTBEHHOM
BOJM. Y peOeHKa HUKTO He UCIIPAIIMBAET JKeIaH!sI OSIBUTHCS Ha cBeT. HaoOopoT, B 3TOM MposiBIIs-
eTcst BOJISI IPyrHX JIMII — ero poauTesel. [IpudyemM 3avacTyio rnosiBfieHHe Ha CBET peOeHKa He TaK YK
Y PE/IKO MPOUCXOAUT B OTCYTCTBHE KeJIaHUsI €ro MOSIBIIEHHSI CO CTOPOHBI CaMUX poauTesielt. B atux
CydasiX 3a4acTyl0 TOBOPST O «BHEIUIAHOBOW OEpeMEHHOCTH», «HeKelaHHOM pebenke». IMocren-
CTBHUEM MHTUMHBIX OTHOIIIEHUI MKy MOJIOIBIMH JIIOIbMU BBICTYTIAET HEPEAKO TaKke O(PUIIMATBHOES
ocdopMIIeHHe CBOMX OTHOIIeHUH. [ pyOast (popma BbipakeHUs JAHHOTO SIBJICHUSI B OOIIECTBE HAXOAWT
CBOE HAMMEHOBaHME Kak «Opak Mo 3anery». Coumonoru BeipadOTaal UHOM TEPMUH — «OpakK, CTH-
MYJIMPOBaHHBIA OepeMeHHOCThIO». Ho axe 371ech crieyeT oroBopuThest. MeauiimHa 3HaeT HeMaJlo
CUTYAIIWi, TPY KOTOPBIX JKeJIaHUE POAUTENIEH NMETh eTel He MMEET CBOETO JIOTMYECKOTO IPOHOJIKe-
HU L, TIPA 3TOM BJIMSTHUE OKa3bIBaeT OTHIONb HE HATMYME KaKUX-JIMOO0 3a00/IeBaHUIA, 2 HEOObSICHIMBbIC
MOKa 00CTOATENLCTBA. AOCOMIOTHO 3/10POBBIE JIIOAM HE MOTYT MTPOU3BECTU HA CBET IIOTOMCTBO.

[IpenoTBpalieHUI0 HEKeNaTeIbHOW OEPEMEHHOCTH MOCBAIIEHA AEATEIBHOCTD 10 CEMEHHOMY
riaHupoBanuio. Kpaitneit (popmoii vicmpaBiieHus1 OMIMOOK B IJIAHMPOBAHWMU SIBJISIETCS OTEpaIvst
T0 UCKYCCTBEHHOMY IpepbIBaHMI0 OepeMeHHOCTH (a0opT). B 3TOM Cityuae, eciiv mpr3HaBaTh 3a Yeso-
BEYECKUM SMOpPHOHOM TPaBO Ha KW3Hb, peau3alvsi JAHHOTO IpaBa CTABUTCS B 3aBHCHMOCTb
OT BOJI COBCEM HHBIX JIMII, HO HUKaK He IMpaBooOnaaarens. Eciam ke BIaBaThCs B MEIUITMHCKHE
MOIPOOHOCTH, TO BOTIPOC 3a4aTHsI HE 3aBHCHT U OT BOJIM MOTEHIMAIBHBIX POJUTENEH, AaXe eCII OHU
BCTYMNAIOT B TAK HA3bIBAEMble HE3AIUIIICHHbIE MHTUMHbIE OTHOIIICHUS. B 9TOM cilyyae MOKXHO TOBO-
PUTH TOJIBKO O HAJIMYUM CEKCYaJIbHOTO KOHTAKTa, KOTOPHIA MOXET MPHUBECTU K 3a4aTHIO peOeHKa,
a MoxeT M HeT. Kak ONMuCHIBAIOT 3TO aBTOpHl SHIUMKJONEANA «OCHOBBI CEKCONOTUN»: «MOKHO
MIPEATIONOKUTh, YTO OEPEMEHHOCTh BO3HUKAET IOCTIe MEPBBIX K€ CEKCYaTbHBIX KOHTAKTOB, OJHAKO
Ha CaMOM JieJie Y CYTNPYKECKHUX Map, CIIOCOOHBIX UMETh JeTel M KEeNAIOIIUX TOT0, IPU PErYJISPHBIX
TIOJIOBBIX CHOIIICHUSIX 0€3 MPOTUBO3a4aTOUHBIX CPEJCTB OEPEMEHHOCTh HACTYIIAET B CPEJHEM Yepes
5,3 mec. (Shane, Schiff, Wilson, 1976). Tombko 25 % keHITUH OepeMeHeIoT MocJie MOJI0BOM OI130-
cTr 6e3 TPOTUBO3aYaTOYHBIX CPEICTB B TeUeHUE Mecsla; 63 % OepeMeHeloT K KoHITy 6 mec., a 80 % —
TOJIBKO uepe3 rofl. O4YeBUIHO, Jake B TeX CiIyvasx, Korjaa Cynpyru, CHocOOHbIe IMETh JIETel, COBep-
IIAI0T MOJIOBOM aKT HE3aJ0JITO JI0 OBYJISILIUM, AJIs1 HACTYIIJIEHHSI O€pEMEHHOCTH HEOOXOIMM ellie U dJie-
MEHT Be3eHUsI»*2. Jlaxke UCXOs U3 MPUBEICHHON IIUTATHI, BUAHO, YTO MOsIBJICHHE Ha KM3Hb HOBOTO

41 o
Takoe 3aKOHOAATEIIbCTBO, KaK MMPaBUJIO, CBA3BIBACTCA C «IIPABOM Ha JOCTOMHYIO CMEPTH».

42 Macmepc V., [oiconcon B., Konoonu P. OcHoBbl cekcosoruu. M., 1998. C. 90.
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YeJIoBeKa 3aBUCUT OT MHOTHX (PAKTOPOB: CIIOCOOHOCTh POMTENECH K 3a4aTHIO U IETOPOXKIEHHIO, Tpa-
AUITMOHHO HAJTMYME CEKCYaIbHOTO KOHTAKTA, PEryIsIpHOCTh BCTYIUICHHUSI B MHTUMHBIE OTHOIIICHHUS.

Hecmotpst Ha kakyleecss OTCYTCTBUE IpaBa B 3THMX MOMEHTaX, NMPaBO JOCTATOYHO aKTHBHO
M3HAYaJIbHO BMENIMBATIOCH (M BMEIIMBACTCS) B PETryIMPOBAHUM PEMPOLYKTHBHOW [ESTEIbHOCTH.
Hecnoco6HocTh UMeTh AeTel il 3aKOHOAATEeIbCTBa OOJIBIIMHCTBA TOCYIApCTB (BIUIOTH A0 Havasa
XX B.) ABISJIOCH OCHOBAaHUEM JIJIsI pacTOpKeHUsI Opaka. Tem caMbIM rocyIapcTBO MPU3HABAJIO ITPABO
Ha TIOMCK TaKOro MapTHepa, KOTOPHIH MO3BOJIMI Obl pean30BaTh PEPOLYKTHBHBIE 3aIIPOCHI IPakK-
JaHMHA. YKe B HACTOsiIee BpeMsi OOIIECTBO BIpadOTaIo MHble KaHOHBL. Co3aaeTcs cucteMa Kiu-
HUK, Ybsl IESITEIbHOCTh HAllpaB/ieHa Ha OKa3aHWe MEJUIIMHCKON MOMOIIM B MHTUMHOM cepe: jiede-
HUe Oecruionus*?, ICKyCCTBEHHOE OIUIOIOTBOPEHHUE, CYPPOraTHOE MaTepUHCTBO, POJOBCIIOMOKEHIE
UT. I

[Tpu 5TOM HaJTMUME CEKCYaTbHOTO KOHTAKTa, KaK U PEry/IsipHBIX MHTUMHBIX OTHOIIEHUI MEXIY
CyNpyramu, BCerjia paccMaTpUBaJIOCh Kak 0Osi3aTesibHbIN aTprOyT Opaka. Karonnyeckoe kaHOHUYe-
ckoe npaBo B kaH. 1061 § 1 tak jpaer ompeneneHue cynpyxeckoro akra: «CyrnpyKecKuid akT a)
MpeJHa3HavYeH caM 1o cede K MOPOXKICHUIO MMOTOMCTBA, 0) K HeMy Opak HarpaBJisieTcsl 0 caMou
CBOEH MpUPO/IE, B) CYNPYTH Oarogapsi eMy CTAHOBSITCS €IMHOM TUIOTHIO» *4. OOBIYHOE MTPaBO HAPOIOB
Adpuku onpeenseT Kak OJHO U3 OCHOBAHUI pacTOpXeHUs Opaka OTKa3 OT BCTYIUICHUS B UHTUM-
Hble OTHOIIEHUS. [IJ151 CeHeraabCKUX STHUYECKUX IPYIIL, T/Ie PaCpOCTPaHEHO MHOTOKEHCTBO, €CTh
Y TaKOE OCHOBaHMeE, KaK HECIIPaBeITIMBOE paciipeeneHrne Houel. CBOoI HOpM OOBIYHOTO IIpaBa Hapo-
noB Kenum (kukyiiio) npeaycmarpuBaeT: «Hu Myx, HM %eHa He MOTYT OTKa3arh JAPYT APYyry B IIpaBe
HAa MHTUMHbIE OTHOIIEHHS 0e3 pa3yMHBIX NMPUYKMH. Takve OTHOIIEHUSI He pa3pelialoTcs BO BpeMs
MEHCTPYaJIbHOTO TIEPUOIA Y JKEHbI, TIepel POKIeHUEM peOeHKa 1 TIOCJIe STOrO U BHE TOMOXO3SICTBA
B CJTy4asiX, KOTJIa TMOJIOBbIE OTHOIIEHHS TIOANAJAI0T MO/ Ta0y»*.

[Tpu Bcem 3TOM B IpoIiecce 3apoXkIeHUsT HOBOH KU3HU ClIeAYeT pa3inyaTh KOHKPETHbIE Yesio-
BEYECKHUE JEeUCTBUS M OOBEKTUBHBIA MPUPOJHBIN MPOLIECC, HE 3aBUCAIIMNA OT YelI0BEYECKUX HeH-
crBuil. «[lepBoe, BHelIHee, BUIMMOE, €CThb MHTUMHBIA CEKCYaJbHBIA aKT, — MUIIET Mpodeccop
VYpbanuanckoro yausepcurera A. M. Adare, — B TOM 4mnciie ¥ (PU3NIECKU OObEIUHSIONINI CyTIpY-
rOB, B KOTOPOM MY’KUMHA y4YacTBYeT IMyTeM MPOHUKHOBEHUs W ISKYJSIMU BO BJIArajviie >KEHbI,
a JKeHIIMHA — MPUHUMAsi MYKCKOW WieH U ceMsi. Bropoe, HeBUIMMOe — 3TO COBOKYITHOCTb APYTUX
AHATOMUYECKUX M (DYHKIIMOHAJIBHBIX YCIOBUM, HEOOXOAMMBIX ISl TOTO, YTOOBI CYNPYKECKOE COM-
THe, YeJIoBeYecKoe JICHCTBIe, MTPUBEJIO K mepeaaye Ku3Hu» 0. CoBeTckoe ceMelHOe TpaBo He MPU-
BBIKJIO K TAaKOMY IMOAPOOHOMY OINMCAHUIO OCHOBHOTO IpU3HAaKa OpayHbIX OoTHOmEeHuH. OH pacTBo-
psUICS B TYMaHHOU (POPMYJIMPOBKE «JIMYHBIE HEUMYILIECTBEHHBIE MTPaBa M 0OS3aHHOCTU CYIPYTOB».
Jns1 Hero xapaktepHo Oyzmer ciemymomiee MHeHHe: «Cdepa B3aMMOOTHOIIEHUN B CEMbE OYEHb
CJIOXHA, eJIMKATHA, U TT09TOMY MHOTHE ee acleKThl IIPaBoOM BOOOIIe He peryampyTcs»*’. Corma-
I1asICh C OOIIMM BBIBOJIOM, UTO JICHCTBUTEIIHHO MPABOM JOCTATOYHO CJIOKHO PErylIMpoBaTh OTHOIIIE-
HUS1, BOBHUKAIOIIME BHYTPU CEMbH, CJEAyeT MPU3HATD, YTO chepa pernpoayKTUBHON M CEKCyaTbHOM
AeATeTbHOCTH CTaa IJ1s COBETCKOTO 3aKOHO/IATENILCTBA TaOynpOBaHHOM. «COBMECTHBIN TBOPYECKUIA
TpPyI, yueda, ThICSIUM KIIyOOB, TBOPIIOB KYJIbTYPHI, TYPUCTCKHE TIOXO/IBI, CAMOJESTENIbHOCTD, YBIIEUe-
HUS — BCE 3TO CO3/1aeT YCIOBUSI OOIEHH I, TIO3HAHUS JPYT APyra, IOMOraeT 3aK/II0UUTh OpaK TOJbKO
T10 B3aUMHOU CKJIOHHOCTH, JTIOOBH»*8, — KaKk OTMeYaeT OIMH U3 aBTOPOB MOHOTPahuH TOrO BPEeMEHH.
[Tpu BceM 3TOM ceKcyasbHbIe OTHOIIEHUST HAXOAWIUCH TIOJ CTPOTMM TAPTUIHBIM KOHTPOJIEM *°.

3
4 [Mpuvem oO1ecTBy MOHAAO0OMIIOCH HE OHO THICSUYENIETHE, YTOObI YACHHUTD, YTO €CTh He TOJIBKO JKEHCKOe OeCIIonne, HO U MYX-
CKOE.

4 Apame A. TTonoxeHus o Opake B HOBOM KaHOHHYECKOM 3akoHoxatenberse. M., 2000. C. 109.

45 Cunuuypina H. E. Yenosek u cembs B Adpuke ([To marepuanam oobraHoro nipaea). M., 1989. C. 85, 110, 223.
46 A6ame A. Tonoxkenust o Opake B HOBOM KaHOHHYeckoM 3akoHopartesbere. C. 110.

47 Kysneyos B. @., fproe B. B. Mononas ceMbs: mpaBa 1 o0s13aHHOCcTH. YensouHck, 1990. C. 3.

48 Kopones 10. A. Cynpyru, poguteny, getu. M., 1985. C. 24.
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Kanonnveckoe 3aKOHOAATENLCTBO, HAOOOPOT, YAESeT STOMY 3HAYUTESbHOE BHHMAHME.
Tem Gonee YTO UMEHHO OHO MPEABSBIISET U TPEOOBAHUS IO COOMIOAEHHIO STHX MPABUJI, 3aKPETLIsis
TOHSTHE «IPOTUBOECTECTBEHHOE COBOKYIUIeHue». B CIIIA B HEKOTOpBHIX IITaTax IO HACTOSIIETO
BPEMEHU COXPaHWJIACh YTOJIOBHAsI OTBETCTBEHHOCTh 32 OPAJIbHOE COBOKYIUICHHE MEXY MYKUMHOM
Y JKSHIWMHOW Jaxe 1o oOotogaHoMy cornacuio™. Crieyer 100aBUTh, YTO UCCIIEAOBAaHUE MPABOBOTO
PEryJIMPOBaHUSI CEKCYaJIbHOW JISSATETIbHOCTH YeJIOBEKA ellle Hal/IeT CBOEro MBITIIMBOTO aBTOpA.

OpnHako NMpuBe/IEHHBIE JOBOJBI 3ACTABIISIIOT 32 lyMaThCsl HAJl TEM, BOJIEH JIM YeJIOBEK MPUOCTa-
HOBUTb NPUPOIHBIA MPOIECC, KOTAa YeJOBEYEeCKOe NEeHCTBUE (CEKCyalbHBIA aKT) HE HaIpaBJICHO
Ha 3apOXJEHUE HOBOU JKM3HU (TOJIBKO KeJIaHHe MONMyYuTh HacnaxaeHue). COOTBETCTBEHHO BO3HU-
KaloT CJIe/lyIolIHe BOIPOCHL: BIIPaBe JIM JKEHIIMHA CAENaTh adOpT; MOKET JI1 MYXKYMHA TIPUHYAUTD
JKEHIIIMHY TIONTH HA UCKYCCTBEHHOE MpepbIBaHNe HEXEJIAHHOH C €r0 CTOPOHBI OepeMEHHOCTH, B TOM
YHCIie MyTeM TOJIaud MCKA; MOXKET JIM MYKYMHA 3aCTaBUTh JKEHIIMHY OTKa3aThCs OT MPEPhIBAHUS
OepeMEeHHOCTH, B TOM YHMCJIe TyTeM MOIauH UCKa; MOKHO JIM 3aCTaBUTh CBOETO MapTHEpa OTKA3aThCs
OT UCTIOB30BAHUSI MPOTUBO3AYaTOYHBIX CPEJCTB (MIIM HA000POT), B TOM YHCIIE ITyTeM MOauu ucka?
OTBeThl Ha JaHHBIE BOIPOCH OCIOXKHSIOTCS €Il U TeM OOCTOSITENIbCTBOM, UTO PEMpPOAYKTHUBHbBIC
MpaBa pacCMaTPUBAIOTCS KaK JEMEHT MpaBa Ha KU3Hb HE TOJIBKO PeOEHKAa, HO U €r0 pOAUTENIeH.
WHbIMU cltOBamMH, TPaBO HA IIOTOMCTBO PACCMATPUBAETCS KaK MPaBO yXke JKUBYIIETO YesloBeKa Ha To,
YTOOBI pean30BaTh BOBMOXKHOCTh UMETh CBOMX jeTeil. [Ipuuem IaHHOe MpaBOMOYME paccMaTpu-
BaeTcs, Mpesk/e BCero, Kak 3JeMeHT MpaBa Ha XWU3Hb. Bymymuii peOeHOK MpH TaKoM TOIXOJe Tpe-
BpallaeTcs JUIIb B 00BEKT MPaBOOTHOIIEHUHA. HO pe3ynbTaToM CO3HATENIbHBIX JEUCTBUI B3POCIBIX
JIOJe CTAHOBUTCSI POXKICHUE HOBOTO YeJIOBEeKa, a 3HAUUT, HOBOTO CyObeKTa MpaBa. [{peBHee 3aKOHO-
JATeJILCTBO JIOCTATOYHO MPOCTO CMOTPEJIO Ha JJaHHYIO MPoOIeMy, paclieHnBasi IOTOMCTBO Kak coO-
CTBEHHOCTb IM1aBbl ceMbu. ['yro I'poumii mucai: «[lytem poxaeHus poauTeny MpuoOpeTaoT MpaBo
B OTHOIIIEHHH JeTei». OTell Mor mpojarth AeTei B padcTBo. 1o cux mop coxpaHseTcsi HO30pHbIN 00bI-
yaii youiictBa neBouek npu poxaenun. A. @. IIseitrep-JlepxeHdenba OMUCHIBAT: «... PAKITYTHI,
KaK M HEKOTOpBIE JIpyrvie MHIYChl, YOMBAIOT JOYEpel ToTYac Mociie pokKICHUsI; TOrIa Yepe3 MsITHa-
ALATh JIET UM He TIPE/ICTOAT cBageOHble u3aepXkKH... Korma B 1836 rogy nHao-OpuTaHcKoe MpaBu-
TEJILCTBO IPOU3BEJIO IEPBOE UCCIIEJOBAHKE 10 3TOMY MTOBOJLY, TO OKA3aJI0Ch, HATIPUMED, UTO B 3anaj-
HoM Pakmyrane npu Hacesnennu B 10 000 yenoBek He ObUIO HU OHOM AeBoukm»°!. B [Tnargopme
AencTBul, npuHATON B IlekuHe Ha MekayHapoIHOM KOH(pepeHMy, otmeuaercs: «OJHaKo BO MHO-
TUX CTpaHax, O UMEIOIIMMCS JaHHBIM, IEBOYKH TMOJBEPraloTcsl JUCKPUMUHAIINH, HAUUHASI C CAMOTO
paHHero BO3pacTa, B JIETCTBE U JOCTHIHYB COBEPIICHHONETUs. B OTIOeNbHBIX palloHaX MUpa 4HC-
JIEHHOCTh MY)KYMH TMPEBBIINIAECT YUCIEHHOCTh KEeHIIMH Ha 5 4esnoBek u3 Kaxapix 100. [Tprunnamu
TAKOTO HECOOTBETCTBUS YMCIIEHHOCTH, B YACTHOCTH, SIBJISIOTCS MaryOHOE OTHOILIEHUE M MPaKTHKa,
TaKKe KaK Kajeyallye Oorepauy Ha )KeHCKUX TOJIOBBIX OpraHax, MpeArnoYTeHne ChIHOBEH, UTO TpH-
BOJMT K YMEPIIBJIECHUIO HOBOPOXJEHHBIX JEBOYEK M BHIOOpPY Mosia peOGeHKa JO POXKICHUS U KEH-

49 OuH 13 3HAKOMBIX aBTOpA MOJTyYUJI «BBITOBOP» IO NApTUIHOM JTMHUU. B (hopMynupoBKe 3ByUao: «... 32 BCTYILJICHUE B I10JIO-
BYIO CBSI3b C 3aMy’KHel skeHIIMHOI». Kerary, cr. 181 YK KHP conepxut HopMmy: «COXUTENTBCTBO MO0 BCTYIUIEHHE B Opak ¢ BOESH-
HOCJTyalIllM, HaXOSIIIMCs Ha ISHCTBUTEIIHOM CITyXKOe M COCTOSIIINM B Opake, HaKa3bIBaeTCsl JIMIIIEHUEM CBOOOIBI Ha CPOK JI0 TpeX
ner» (KHP. Koncruryuus u 3akoHonarensHble akTel. M., 1984. C. 364).

30 3510k HeB3s HE YIOMSIHYTh (pparMeHT cT. Ne 27 AHHOTHPOBaHHOTO Kofekca mrata Mapunenn (1979), Paznen 554 «IIpotu-
BOECTECTBEHHOE WJIM M3BPAILEHHOE CEeKCYallbHOE MoBeieHNe»: «JI1000i yenoBeK, OOBUHAEMBII B TOM, YTO OH WJIM OHa OepyT B CBOM
POT CEeKCYaJIbHBII OpraH APYroro YejoBeKa MJIM KMBOTHOTO, HJIM Te, KOTOPBIX COOMPAIOTCS OOBMHUTH B TOM, YTO OHU BBOAST CBOH
CeKCYaJIbHbIN OpraH B pOT JPYroro 4eioBeKa MM )KUBOTHOTO, & TAKKE Te, KOTOPbIX COOMPAIOTCs] OOBUHUTH B COBEPIIEHUH KaKOr0-IM00
MHOTO MPOTHBOECTECTBEHHOT'O MJIM U3BPAILIEHHOTO aKTa C YeJIOBEKOM MJIH KUBOTHBIM, O0J1araiorcsi ITpag)oM Ha CyMMY, He ITPeBbILlIa-
I01LYI0 1 TBICSYY 0/IAPOB, JIMOO 3aKITI0YAIOTCS B TIOPbMY, UCIIPABUTENIBHBII JOM WM NEHUTEHLMAPUIA Ha TIEPUOJI, HE TIPEBBIILAIONINIA
10 set, 60 OAHOBPEMEHHO OOJIaraloTCsl ITpag)oM M 3aKJIIOYAIOTCS B TIOPbMY B IIPE/ie/iax yKa3aHHBIX BBILLIE MPEJEIOB [0 yCMOTPEHUIO
cyna» (Aumonsin FO. M., Tkauenxo A. A., Hlocmakoseuu b. B. KpumunansHas cekcomnorust. M., 1999. C. 36). Sy poyuii I'. O npase
BOWHEI 1 Mupa. M., 1957. C. 242.

51 Hlseiizep-Jlepxencpenvd A. @. Kenmuna, ee Ku3Hb, HpaBbl ¥ OOIIECTBEHHOE TOJIOKEHNE Y BCEX HAPOJOB 3EMHOTO mapa. M.,
1998. C. 147-148.
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CKOMY MH(AHTUIMIY, — paHHUE Opaku, BKJoYas Opakd B AETCKOM BO3pacTe, HACWJIME B OTHOIIE-
HUHM KEHIIMH, CEKCyaJlbHasl SKCIUTyaTalysl, MOJIOBOE MPUHYXICHUE, TUCKPUMHUHAIMS B OTHOIICHUH
J€BOYEK NIPU pacrpeesieHuH MPOIOBOJIbCTBUS M IPyrHie BU/IbI TPAKTHKH, BIUSIONIAE HA 310POBbE
u Onaromnosyuue. B pe3ynabrare 3T0ro MeHblliee YKCIIo IeBOYEK MO CPABHEHUIO C MAJTBUYMKAMU JJOKH-
BaIOT JI0 B3POCJIOrO BO3pacTa».

AMeprKaHCKas MPaKTHKa CBUAETEIbCTBYET O BO3MOKHOM TOJjaue UCKa CO CTOPOHBI peOeHKa
K CBOMM POJIUTEJISIM 32 TO, YTO OHH €ro Mpou3Beny Ha cBeT. OCHOBA Jiefia TAKOBA: peOEHOK POIHJICS
MHBAJIMIOM U ObLT 0OpeueH Ha (pu3nyeckre U HpaBCTBEHHBIE CTpafaHus. [uarHos Obul MOCTaBlIeH
ere npu oOC/ieJOBAaHMY TIofa B yTpoOe Matepu. HecMOTpst Ha 9TO, poAMTeNr peliiid OTKa3aThCs
OT PEKOMEHI0BAHHOTO MCKYCCTBEHHOTO MIPEephIBaHUsI OepeMeHHOCTH. PeOeHOK, yCTaB TeprHeTh CTpa-
AaHusi, 0OpaTHiICS B CyJl C ICKOM K CBOMM POIUTEIISIM 32 TO, YTO OHHU, 3HasI O ero OyayIeM COCTOs-
HUM, CO3HATEIbHO COXPAHUJIA €My KU3Hb.

BrisiBiieHre 0coOeHHOCTEN MpaBa Ha )KU3Hb TIO3BOJISIET 33/1aTh CIICAYIONINIA BOITPOC: MOKET JIN
YeJIOBEeK MOJIb30BaThCsl JIAHHBIM MPABOM HEOrpaHnYeHHO? MOKET JM OH MPOU3BOJIBHO PaCIopsi-
KaTbCsl TAKUM OJIaroM, Kak Ku3Hb? PelMruosHas Touka 3peHust UCXOAUT U3 TOTO, YTO MOCKOJIbKY
KU3HB 1apoBaHa borom, To YesnoBek He MMeEET IMpaBa €0 pacropsauTbesi. CaMoyOHICTBO SIBIISIETCS
TSOKKAM TPEXOM IO PEJIMIMO3HBIM KaHOHaM OOJIBIIMHCTBA KOH(bECCH. BONBIIMHCTBO roCcynapCcTB
CpenHEeBEeKOBbsI TaKXkKe 3aKPEIlIsyIo B CBOMX MPABOBBIX CHCTEMax CypOBble HaKa3aHWsI JAJIsl CaMo-
yOUIII-HEeYJAYHMKOB, KaK U MPeAyCMaTPUBAJIMCh PA3IMYHbIe HAPYraTelIbCTBA HAJl TPYNaMU CaMo-
yOuiinl. B HacTosiiiee Bpemsi TaKMM TpakJaHaM OKa3bIBaeTCsl BpaueOHast TIOMOIIb, TEM CAMbIM MeJT-
IIUHCKUE CITYXObl MpeHeOperaoT BoJel UesloBEeKa, CAMOCTOSITEIbHO PElIMBIIErO CBECTH C COOOM
cuetsl. [Ipy 3TOM TpemycMaTpuBaeTCsl crielnuaibHass peaObWIMTAIOHHAs Tepariusi, HalpaBiIeHHAs
Ha MPe0TBpaIleHNe TaKMX MOMBITOK B Oy/IyIIeM.

OAHOBpPEMEHHO TOCYyJapCTBO JIOMYCKAeT HAaJIMYMe TaKuxX Ipodeccuid, OCHOBHAs 3a/1a4a KOTO-
PbIX BBITOJHSIETCS] C PUCKOM [UISl )KU3HH, T. €. JIOIYCKAeTCs MPABOMEPHBI PUCK MO OTHOIICHUIO
K coOcTBeHHOM ®13HU. Tak, cT. 1 ®eaepanbHOro 3akoHa «O cTaTyce BOCHHOCTYKAIUX» 3aKPETLISeT:
«Ha BoeHHOCTTy Kalmx BO31araloTcsi 00s3aHHOCTH MO TIOATOTOBKE K BOOPYKEHHOH 3alllUTe U BOOPY-
*keHHas 3amuTta Poccuiickoit denepanyi, KOTOpbIE CBA3aHbI ¢ HEOOXOIMMOCTBIO OECIIPEKOCIOBHOTO
BBITIOJTHEHUSI TIOCTABJICHHBIX 33/1a4 B JTIOOBIX YCJIOBHSIX, B TOM YHCIIE C PUCKOM ISl )KU3HU. B cBS3M
C 0COOBIM XapaKTepoM OOSI3aHHOCTEH, BO3JIOKEHHBIX HAa BOSHHOCTYXAIUX, UM MPEI0CTABISIIOTCS
JITOTHI, TAPAHTHM W KOMITeHcauumu»>2. [lucrmruHapaeii YeraB Boopyskennbix Cunt Poccuiickoit
depeparuu qononHseT: «BouHCKass AMCIUIUTMHA 00s13bIBaeT KaXJOro BOGHHOCTYKAIIIETO. .. CTOHKO
MIEPEHOCUTDh TPYTHOCTH BOSHHOW CITYKObl, HE IIAAUTh CBOEW KU3HM [UISl BBIIOJTHEHUsI BOMHCKOTO
nonra»>3. Tem caMbIM HOPMATHBHBIE aKThl YCTAHABJIMBAIOT PUOPHUTET MO OTHOIICHUIO K YeJloBeue-
CKOM XW3HM TaKMX OJiar, Kak BOMHCKUU oiT, 3amuTa Poccuiickoit ®epeparun. KomrieHcarmei Bo3-
MOXKHOTO PHCKA SIBJISIIOTCSI IOTIOJIHUTEIIbHBIE BHITUIATHI, 00s3aTeIbHOE FOCYAapCTBEHHOE CTpaxoBa-
HHeE, COIMATbHbIE JIbIOTHI, HHBIE TAPAHTHH KaK MPABOBOT0, OPraHU3allMOHHOTO, TaK ¥ MATEPUATIBHOTO
xapaktepa. Crnemyet 100aBUTb, YTO /I JIUILI, IIPOXOASIIIIMX BOCHHYIO CITyKO0Y MO KOHTPAKTY, TaHHBII
BBIOOp mpopeccru OyaeT TOOPOBOJIBHBIM, a ISl JIMI], TPU3BIBAEMBIX Ha BOGHHYIO CITyXOy, — IpH-
HYIUTEIbHBIM. DTO O3HAYAET, YTO POCCHIICKOE TOCYJAPCTBO HE UCKJIIOYAET BOZMOKHOCTU PAacHopsi-
JKEHHUSI YeJIOBEUECKOM KHU3HBIO TIOMUMO BOJIM CAaMOTO 00JafaTes (a Takke MOMUMO TaKoro ciydvas,
KaK MPUMEHEHNUE CMEPTHOW Ka3HHM).

Crarbs 22 ®epepaiibHOro 3akoHa «O BOMHCKON 00S3aHHOCTH M BOGHHOM CITyk0e» Tpeaycmar-
pUBaeT KaTeropuy rpaxjaH, Mojjiekaliyux Ipu3biBY HA BOGHHYIO CIIy)O0y. DT0:

a) Tpask/laHe MYKCKOTO TIoJia B Bo3pacte oT 18 10 27 net, cocTosiime uin 0Osi3aHHbIe COCTOSATh
Ha BOMHCKOM yueTe 1 He peObIBalolIre B 3amace;

32 C3 Pd. 1998. Ne 22. Cr. 2331.

53 O6meBonHCKHe ycraBbl BoopyxkenHbix Cuit Poccuiickoii @eneparuu. M., 1994. C. 199.
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0) rpaxaaHe MYXKCKOro mojia B Bo3pacte oT 18 no 27 jer, OKOHUHMBIIKE TOCYIapCTBEHHBIC,
MYHUIIANAJIbHBIE WM MMEIOIIUE TOCYJAPCTBEHHYIO aKKPEAUTALIMIO [0 COOTBETCTBYIOIIUM HaIlpaBie-
HUSIM TOATOTOBKH (CMEMAIBHOCTSIM) HEroCyJapCTBEHHbIE 00pa30BaTesbHbIEe YUPE:KISHUSI BBICIIIETO
po¢eCCHOHATIBHOrO 00pa30BaHM s 1 3a4YKCIICHHBIE B 3a1ac C IPUCBOEHUEM BOMHCKOTO 3BaHMsI O(hU-
uepa.

Kpowme Toro, cr. 20 ®epepanbroro 3akoHa «O06 060poHe»>* ycTaHABIMBAET MpeJHa3HAYCHUE
MOOMJIM3ALIUH, KOT/Ia 00s13aTe/IbHOMY MPU3bIBY MOIEKAT U Jpyrue Kateropuu rpaxgad. [Topsimok
MIPOBEICHUS MPU3bIBA ycTaHaBIMBaeTcs: PeaepabHbIM 3aKOHOM «O MOOMIM3ALMOHHOM TIOATOTOBKE
1 moOwm3armu B Poccuiickoit ®eneparmm» .

3a yKJIOHEeHHE OT WCTIOMHEHHS] BOMHCKOW OOSI3aHHOCTH YCTaHABJIMBAETCSl YTOJIOBHAsI OTBET-
CTBEHHOCTb, KOTOpasl XapaKTepU3yeTcsl CEpbe3HOM cTeneHblo pernpeccuBHOCTH. Panee 3akon CCCP
«O0 yroJIoBHON OTBETCTBEHHOCTHU 32 BOMHCKHE MPECTYIUICHUSI» *° peaycMaTpuBall B OOJBIIIMHCTBE
CIIy4aeB CMEPTHYIO Ka3Hb 32 COBEpIIEHHE BOMHCKHUX MPECTYIUICHUH B BOGHHOE BpeMsl. YTOJOBHbIN
konekc PCOCP noBropui ycraHoBjIeHHbIE caHKIMU. B coorBerctBum co c1. 81 YK PCPCP ykio-
HEeHUe OT Mpu3bIBa Mo MoOwm3anuu B psabl Boopyxennsix Cun CCCP, coBepiieHHOE B BOEGHHOE
BpeMsl, HaKa3bIBAJIOCh JIUIIEHHEM CBOOOIBI HA CPOK OT MSATH JO AECATH JIET WM CMEPTHOM Ka3HbIO.
Hezeptupctio (cT. 247 YK PCPCP), coBepiiieHHOE B BOGHHOE BpeMsl, KaK U CAMOBOJIBHOE OCTaBJIe-
HUE YacTy WM MeCTa CITy)KObI B 00eBOI 0OCTAaHOBKE, HE3aBUCHMO OT TPOJOKUTEIIBHOCTH (CT. 248
VYK PCPCP) Takke HaKa3plBAJIOCh CMEPTHOM Ka3HBIO MM JIMILIEHUEM CBOOOIbI Ha OIpe/ie/IeHHbIE
CPOKH. DTO 00YCIOBIMBAIOCH TEM, UTO €CJIU TOCYIapCTBO TPeOyeT OT CBOMX Ipak/iaH T0OPOBOIBLHO
KEPTBOBATh COOCTBEHHOM JKM3HBIO, TO HEMCIIOIHEHHE TAKOTo J0Jra J0KHO HAKa3bIBaThCsl PABHO-
LIEHHO T10 OTHOIIEHUIO K TOMY OJ1ary, KOTOPBIM KEPTBYIOT JIMIIA, TOOPOCOBECTHO €0 BHIMOIHSIOIINE.
B Hacrosimee Bpemsi JaHHbBIE COCTaBbI MPECTYIUICHUH HOBBIM YTOJIOBHBIM KofiekcoM Poccuiickoit
deneparu coxpaHeHbl, HO B HEM HUCKJIIOYeHA BOZMOXKHOCTb IIPUMEHEHHsI 32 HUX CMEPTHOM Ka3HU.

VYronoBHOE 3aKOHOIATENILCTBO, KaK YKe paHee MICAIOCh, TPEAyCMATPUBAET U TAKOW UHCTHUTYT,
Kak HeoOxoquMasi ooopoHa (ct. 37 YK P®). [1pu 3ToM HeHakazyeMbiM Oy/ieT IPUYMHEHNUE CMEPTH
ApYroMy JIMILy TpU 3aluTe COOCTBEHHOW XU3HU. B cooTBeTcTBIH cO cT. 24 PenepanbHOro 3aKoHa
«00 opyxumn»>’ «rpaxaane Poccuiickoit depepariy MOryT MpUMEHSTh UMEIOIIeeCs Y HUX Ha 3aKOH-
HBIX OCHOBAHUSIX OpYKHE JJISl 3aIlUThl )KU3HU, 3I0POBbsSi U COOCTBEHHOCTH B COCTOSIHUM HEOOXO-
AUMOM OOOpPOHBI MJIM KpaiiHel HeoOXomuMocTh». [Ipr 3TOM MpUMEHEHUI0 OpyXHus AOJDKHO Tpef-
IIIECTBOBATh YETKO BBIPAKEHHOE MPEeAyINpekICHUE JIUIA, POTHB KOTOPOTO MPUMEHSIETCS] OpYKHe,
3a MCKJIIOYEHHUEM CITy4yaeB, KOra MpoMejieHIe B TPUMEHEHUN OPYKHsI CO3/1aeT HEMOCPEICTBEHHYIO
OMNACHOCTH ISl )KU3HU JIIOZIEN WM MOKET MOBJIeYb 32 COOOW MHBIE TSKKHE TIOCIICACTBHUS.

OIHOBpPEMEHHO 3amlpelaeTcsi MPUMEHSITh OTHECTPEIbHOEe OpY)XHE B OTHOIIEHWH SKEHIIWH,
JIMI C SIBHBIMU MPU3HAKAMHU WHBAJIMIHOCTH, HECOBEPIIIEHHOJETHUX, KOIZla MX BO3PACT OYEBHUJIEH
WM U3BECTEH, 32 UCKJIIOUEHMEM CITyyaeB COBEpIICHHs YKa3aHHBIMU JIMIIAMU BOOPYKEHHOTO JINOO
IPYNIIOBOTO HAMACHUSI.

Crarbs 15 3akona PO «O mMunmunum» Takxke NpeaycMaTpuBaeT BO3MOXHOCTb IPUMEHEHUS
Y MCTIONIb30BAHUSI OTHECTPEJIbHOTO OPYKHS COTPYAHUKAMU MIUTUIINU:

1) A7 3amUTHI TPaXJaH OT HAMAISHHUs, OTIACHOTO JJISl MX JKM3HU WU 3I0POBbSI;

2) U1st OTpakKeHHsI HAMa/IeHUsI Ha COTPYJHUKA MIUTHIIMH, KOT/Ia €r0 KU3Hb WK 310POBbE TMO/-
BEpPraloTcs OMACHOCTH, a TAKKe JIJIs IPeCceveHH s TOTBITKY 3aBJaICHHSI €r0 OpYKHEM;

3) 111 OCBOOO:XKIEH!US 3aJI0KHUKOB;

3 C3 P®. 1996. Ne 23. Cr. 2750.
35 Tam xke. 1997. Ne 9. Cr. 1014,
36 Cpon 3akonos CCCP. 1990. T. 10. C. 547.

57 C3 Pd. 1996. Ne 51. Cr. 5681.
25



['. B. PomanoBckuii. «I'HOCceomorus mpaBa Ha KU3Hb»

4) Ui 3aaepKaHusl JMIA, 3aCTUTHYTOrO MPH COBEPUICHUH TSKKOTO MPECTYIUICHUS TPOTHB
’KU3HU, 37I0POBbsI 1 COOCTBEHHOCTH U MBITAIONIETOCS CKPBITHCSI, 4 TAKIKE JIUIIA, OKa3bIBAIOLIETO BOOPY-
’KEHHOE COTPOTHBJICHUE;

5) ISt OTpakeHusl TPYIIIOBOIO WJIM BOOPYKEHHOTO HAraJleH!sI Ha JKIJIHINA TPakIaH, oMe-
IIEHKs] TOCYAAPCTBEHHBIX OPraHOB, OpPraHMU3alvid M OOIIECTBEHHBIX OObEIUHEHHA;

6) 151 IpeceueHrst modera U3-1oj1 CTPAXU: JIUIIL, 33JeP’KaHHbIX TI0 TIOJO3PEHUIO B COBEPIICHUH
MIPECTYIUICHHUS]; JIWLI, B OTHOIIEHNH KOTOPBIX MEPOM MpecedeH s n30paHO 3aKJI0UYEHHE TI0]] CTPAXY;
JIAIL, OCYKAEHHBIX K JIMIIIEHUIO CBOOOIBI; & TAKKE 15 PeceUeHUsI TIOMbITOK HACUIbCTBEHHOTO OCBO-
OO IEHUS TUX JIHILI.

3anperaercsi IpUMEHSITh OTHECTPENIbHOE OPYKUE B OTHOIICHUH SKEHIIWH, JIUII C SIBHBIMU TIPU-
3HaKaM{ MHBAJIMAHOCTUA M HECOBEPIIEHHOJIETHUX, KOI/Ia BO3PACT OYEBU/IEH WIIM U3BECTEH COTPY.-
HUKY MITUIIAY, KPOME CITy4aeB OKa3aHUsI IMU BOOPYKEHHOT'O COTPOTHBIIEHUS1, COBEPILIEHU ST BOOPY-
’KEHHOTO WJIM T'PYIIIOBOTO HAMaJeHHsI, YTPOXKAIOIIEro KU3HU JIOJEH, a TaKkKe MPHU 3HAYUTEILHOM
CKOIUICHUH JIOJIEH, KOT/Ia OT STOTO MOTYT MOCTpaaTh MOCTOPOHHUE JIUIIA.

B cootBercTBHM €O cT. 16 3akoHa «O MUIUIMK» TIOMBITKH JIMIIA, 3aAePKUBAEMOTO COTPYIHHU-
KOM MUJTAIIH ¢ OOHA)KEHHBIM OTHECTPEJIbHBIM OpYKHEM, TPUOIU3UTLCS K HEMY, COKPATHUB IPU STOM
yKa3aHHOE M PacCTOSIHUE, UJTA MIPUKOCHYTHCS K €r0 OPYKHIO MIPEJOCTABIISIOT COTPYIHUKY MUJTULIAM
MPaBO MPUMEHHUTh OTHECTpesIbHOE opyxue. Ha MexxayHapogHoM ypoBHe npunsat Koaekc rnosesieHus
JOJKHOCTHBIX JIMIT IO TIOJ/IepKaHuIo rpaBonopsiaka®s. B cr. 3 Kozpekca ycTaHOBIEHO, YTO TOMKHOCT-
HbIE JIUIIA 110 TIO[/IEPKAHUIO TIPABOMOPSIAKA MOTYT MPUMEHSITh CHITY, HO TOJIBKO B ClTy4yae KpaiHei
HEOOXOIMMOCTH M B TOW Mepe, B KaKoi 3To TpeOyeTcsl Isl BBIINOJHEHUs UX oOs3aHHOcTel. B Kom-
MEHTAPHH K CTaThe JIOTIOHUTEIBHO YKA3bIBACTCSI, KAKUM KPUTEPHSIM JIOJKHO OTBEUYaTh IPUMEHEHHUE
CUJTBL:

— JIOJKHO HOCHUTh UCKJTIOUMTETbHBIN XapaKTep;

— TOJIBKO B CTPOT'O OIPEAEIEHHBIX IEJISX — B HEJIsAX IpeaypexIeHus MPEeCTYIUICHUs WIIH TIPU
MPOBEJCHUH TIPABOMEPHOTO 3aep:KaHus MPaBOHAPYIIUTENIEN WK MOA03PEBAEMbIX TPABOHAPYIIH-
TeJIeH, PY OKa3aHWY TIOMOIIH ITPU TAaKOM 33/IepXKaHNH;

— coOoieHr e TIPUHITUIA TPOMOPIIMOHATIBHOCTY (COPa3MEPHOCTh MTPUMEHEHHOMW CHJTbI 3aKOH-
HBIM IIe/IM);

— MpUMEHEHNEe OTHECTPEJILHOTO OPYXKHUsI — KpalHsis Mepa;

— 00s13aTeNIbHOEe YBEJOMJICHHE BJIACTEN O MPUMEHEHNH OTHECTPEIBHOTO OPYKHUSL.

[MpakTrKa MokasbiBaeT, YTO MPUMEPOB MPUMEHEHHUsI OPYXKHs JAOCTaTOuHO MHOro. Hemaneko
ot ropoga CmoreHcka 35-eTHeMy HuKoMalo «IpUIIIo» B TOJOBY, YTO OH SIBJISIETCS MMOCTAHHUKOM
Bora, KoTopsIil OBesieN eMy yOMBaTh BCEX, KOTO OH BCTPETHT. B pe3yibrare 3a KOPOTKHIA IPOMEXY-
TOK BpeMEHHM MM ObUIM yOUTHI TPOE UYeNIOBEK. 3aTeM OH TOIIes B IIKOJIY, HO HATOJKHYJICS Ha y4Yu-
TeJIs, OKAa3aBIIIero eMy COIPOTHUBIICHUE. YUUTENb CyMeN CXBATUTh MaHbsIKA U 33/IEpKaTh 1O MpHUe3a
MUJTAIIMHU, HO eMy ObUTIO HaHeceHO 18 HoxeBbIX paHeHUi. COTpyTHMKAMH MWJIMAIUK ObLIO TIpUMe-
HEeHO TabeJIbHOE OpyKue, B pe3yibrare yero, Hukomait Opu1 3acTpeneH ™.

[TpumeHeHne opyxwusi, HApaBJeHHOE MPOTUB KU3HU YEJIOBEKa, JOKHO HOCHTh MCKIIIOYH-
TEeJIbHBIA XapakTep. 3akperuisis MpaBo Ha ku3Hb, KoHcTuTyrmsa AsepOaiimkaHckon PecryOmuku
B 3TOil ke crarbe (27) (puKcupyeT BO3MOXHOCTH NMPUMEHEHUs OpYyXUs NMPOTUB 4yesoBeka: «IV.
HWckmouast mperycCMOTpeHHbIe 3aKOHOM CITydar HeOOXOAMMOUW 0OOPOHBI, KpaiiHel HeOOXOIUMOCTH,
TIOUMKHU ¥ 33/IepXKaHusl TIPECTYITHUKA, MTPEAOTBpaIlieHHs] OrcTBa 3aKJII0YEHHOTO U3 MECT 3aKJoue-
HUS, IPEJOTBPAIIEHUS MsTEekKa IPOTUB TOCYJAPCTBA WM FOCYAAPCTBEHHOTO NIEPeBOPOTA, UCTIONHE-
HUS TIPUKAa3a, OTIAHHOTO YIIOJTHOMOYEHHBIM JIMIIOM BO BPeMsl YpE3BBIYalfHOTO ¥ BOEHHOTO TIOJIOXKe-
HU$1, BOOPYKEHHOTO HalaJIeH s Ha CTPaHy, He JIOMYCKAeTCsl TPUMEHEHUE OPYKHs IPOTUB YEIOBEKa».

38 Ipunst 34-it ceccueii ['enepanproit Accam6nen OOH.

% 'ugnos M. Tenx // AprymenTsl ¥ akThl. 1993. Ne 47.
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HpI/IBeIIeHHI)IG HOPMBI ITOKA3bIBAIOT, YTO IMPABO HA ) KMW3Hb OJHOI'O Y€JIOBEKA MOXET 6])ITI) orpa-
HUYEHO B LIEJISIX COXPAHEHUs IPYroil )KU3HU (MHBIMH CJIOBAMH, BO3HMKAET AWJIEMMa: 00NaiaeT Jin
YeJIOBeK MPU COXPAHEHUH COOCTBEHHOM JKU3HU ITPABOM OTHSITB JIPYTYIO KU3HB?). XOTS B TAKUX CITy-
Yasix CjeyeT, Mo-BUANMOMY, FTOBOPUTH 00 ymaseHnu mnpapa. OrpaHuueHue mpaBa He MpeaycMar-
pUBaeT JUKBUIAIMIO caMoro cyobekTa. [lpu npuunHeHnu Bpena, B pe3ysibrare KOTOPOro norudaet
YeJIoBeK, YCTpaHsAeTCs caM cyObeKT, oOnanarorumii mpaBoM. [Ipekpariaer cymecTBoBaHue To O1aro,
Ha 3aIIUTy KOTOPOTo HarpaBJieHO CyOBEeKTUBHOE MTPaBo, 3akperieHHoe cT. 20 Koncrurymuu PO.

IIpu XxapakTepucTUKe JMYHBIX HEMMYILECTBEHHBIX IIPaB HEPEAKO YYEHBIMU 33a€TCs BOIIPOC:
00JIaJaloT JIM JAaHHBIM TPAaBOM AyIIeBHOOONbHBIE? OHM K€ HEe MOTYT CO3HATEIbHO OLIEHWBATh yKa-
3aHHOE HeMaTepuasibHOe O1aro. 3a4acTylo IeMCTBUS TAKOW KaTeropyu JIMII HAIIpaBJIeHbI Ha MpeKpa-
IeHre COOCTBEHHOM )13HU. HecMOTpsi Ha 3TO, 3aKOHOATENILCTBO UCXOIUT U3 TOTO, YTO MOJOOHBIE
JesIHUSI HE MOT'YT HOCUTh OCO3HAHHBIN Xapakrtep. [losatoMy npemycmarpuBaercsl Kak ICMXuarpuye-
ckoe ocuerenbcrBoBanue (cT. 23 3akoHa PP «O ncuxuaTpuyeckor MOMOIIM U FapaHTUSAX NPaB
rpask/iaH MpH ee OKa3aHuM» ), Tak ¥ roCrIMTaIU3alKs B ICUXUATPUIECKUN CTAlIMOHAP B IPUHY/AU-
TEJIbHOM Topsiike (CT. 29), «Korja rmo MMEOIMMCS IaHHBIM 00C/Ie/lyeMblii COBEpINaeT JeHCTBUS,
JalolIye OCHOBAHUSI MPEIIoaraTb HAIMYKE y HEro TSIKEIOr0 ICUXUIECKOTO pacCTpOMCTBA, KOTOPOe
00YCJIOB/IMBAET:

a) ero HeMmoCPeICTBEHHYIO OMACHOCTD /ISl ceOsl MM OKPYKAIOLIHX, WU

6) ero GECIIOMOIITHOCTh, TO €CTh HECIIOCOOHOCTh CAMOCTOSITESIBHO YIOBJIETBOPATh OCHOBHBIE
JKN3HEHHBIC HOTpC6HOCTI/I, nJm

B) CYIHCCTBCHHbIﬁ BpE €ro 310pOBbIO BCIICACTBUC YXYIIICHHUA IICUXUYECKOI'0 COCTOAAHUA, €CIIU
Mo OyIeT OCTaBIeHO 0e3 MCUXUATPUYECKON MTOMOIIIN.

[NonoxeHust pOCCUIICKOTO 3aKOHOAATEbCTBA O0JIee MOAPOOHO 3aKPEIUISAIOT YKa3aHHbIE 00CTO-
SITENILCTBA, €CIIM MPOBECTH CPABHUTEIBHYIO XapaKTEpPUCTHKY ¢ HOpMaMu EBporeiickoil KOHBEeHIIUH
0 MmpaBax 4ejioBeka u onomenuiae’!. CtaTbst 7 COAEPKUT TOIBKO 001IyI0 hopmyay: «Jluro, crpana-
Iolee CePhEe3HBIM IMICUXMUECKUM PACCTPOMCTBOM, MOKET OBbITh TIOJBEPrHYTO O€3 €ro Coryacus Meu-
IIMHCKOMY BMeIIaTeJIbCTBY, HAIPABJIEHHOMY Ha JICYEeHHE 3TOr0 pacCTPOMCTBA, JIMIIb B TOM ClIydae,
€CJIM OTCYTCTBUE TAKOTO JICYEHHs] MOXET HAHECTH CEePhe3HbIN Bpe]| ero 310POBbIO, U MpU COOMoe-
HUM YCJIOBHUI 3allUTHI, IPEyCMOTPEHHBIX 3aKOHOM, BKJIIOYAs MPOIEAYPHl HAOMIONEHUsI, KOHTPOJIS
1 00KaJIOBaHMSI».

Bce 310 no3Bosnsier cornacuthest ¢ M. H. MasnienHo, «4to equHast Mojiesib JMYHOTO HEUMY-
IIIECTBEHHOTO TpaBa (CTPYKTypa €ro MpaBOMOYMIi) HE CMOXKET Y4eCTh OCOOEHHOCTEN BCEX HEMMY-
IIIECTBEHHBIX TPaB U MO3TOMY HE HYXJAeTcsi B KOHCTPyMPOBaHMU»2. B maHHOM ciydae mpaBo
Ha XU3Hb 3aKpEruisieTcsi He TOJIbKO KaK IMpaBo, Jaiollee ColuaibHO akTUBHBIN 3dekT. Ckopee,
Ha000pOT, OH OTCYTCTBYeT. JKHM3Hb HE 3aBUCUT OT BeJIeHUH rocyaapcTsa. [lpenHa3sHaueHre JaHHOTO
MpaBa — MOJYEPKHYTh 3HAUCHUE YeIOBEYECKOM KU3HU KaK eJMHCTBEHHOTO UCKJIIUUTEBHOTO Onara,
Ha 3alUTy KOTOPOTo JOKHA OBITh HAIpaBJieHa JesITeIbHOCTh BCErO rOCYAapCTBa.

371ech Ke HeNlb3s He CKa3aTh HECKOJIBKO CJIOB O TOM, MPUMEHMMA JI XapaKTEPUCTHKA «ecTe-
CTBEHHOE ITPaBO» K MpaBy Ha ku3Hb. HecMOTps Ha yTBEpXkIeHUE B POCCUICKON COBPEMEHHOM I0pHC-
MNPpYACHIIMN TEOPHUU €CTECCTBCHHLIX IIpPaB, H€O6XOIII/IMO MNOOAYCPKHYTh, YTO Y )IaHHOﬁ TEOpHUU €CTb
HEMaJI0 TPOTUBHHUKOB, KOTOPbIE OTHIOAb HE SIBJISIOTCS COIMAIMCTAMU WM KOMMyHUcTamu. OOpa-
maeT Ha ce0s BHMMaHME, YTO TEOpHsl eCTECTBEHHBIX MpaB B 3amanHoil EBpone k koHiy XIX B.
He nMesia OOJTBIIIOro KOMMYeCTBa CTOPOHHHUKOB, IIOCKOJIbKY 00IaIaeT PsiIOM HEOCTATKOB, KakK, BITPO-
4EeM, U TCOpUA MMO3UTUBU3MA. CnenyeT OTMETUTD, YTO B ITPOTUBOIIOCTABJICHUN €CTECTBEHHOUN Teopuu

60 Benomocti Chesna HaponHbix aernytatoB P® u BepxosHoro Cosera P®. 1992. Ne 33. Cr. 1913.
o1 Zakmouena 4 anpens 1997 r., r. Osbeno // CIIC «Koncynbrant [Lmioc: MexayHapogHoe IpaBo».

62 Maneuna M. H. CozeprkaHye ¥ OCYLIECTBIICHHE JIMYHBIX HEMMYIIIECTBEHHBIX TIPaB IPax/iaH: NPoOIeMbl TEOPUM U 3aKOHOJA-
tenbcTBa // Tocynapero u npaso. 2000. Ne 2. C. 17.
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Y TEOPUH TIOBUTUBU3MA CMBIKAETCsI O0JIee IMIOOATBHBIN CIIOP: YTO MIOHUMAETCS TIOJT IIPAaBOM BOOOIIIE.
W3Beunslil BONpoc, Ha KOTOPBII I0pPUCTIPYACHLIMS 40 CHX IOpP HE MOXET HAiTH OTBETA.

Jlx. JIOKK, OJIMH U3 OCHOBAaTeJIel MOHSATUSI «€CTECTBEHHOE MPaBO», MUCAJ, YTO OHO «HHUKO-
raa He OyJeT OTMEHEHO, MOCKOJbKY JIIOAM He MOTYT OTMEHHMTh 3TOT 3aKOH, MO0 OHU TOdYH-
HEeHBbl €My, a MOAJAaHHbIe He MOTYT MEHSTh 3aKOHBI 10 CBOEMY NpPOM3BONY, Ja U Bor, KoHe4yHo,
He 3axoueT 31oro»%. [1pu 3ToM U3 ectecTBeHHBIX NpaB JIOKK, OIHUM U3 MEPBBIX, BB IMEHHO
MpaBO HAa XM3Hb. MOHTECKbE TaKkKe IMOAYEPKUBAET, YTO BCEM TPAXJAHCKUM M TOJMTHYECKUM
3aKOHAM «TIPEIIECTBYIOT 3aKOHBI MPUPOMbI, HA3BaHHBIE TaK MOTOMY, YTO OHM BBHITEKAIOT €IWH-
CTBEHHO M3 YCTPOWCTBA Haiero cymectBa»®. M3 HuXx MOHTeCKbe MepBOOYEpPEIHBIMU BBIIEIISET:
MHUp ¥ CTpeMJIeHHMe NOoObIBaTh ceOe MUIY, YTO TaKke MOXHO OTHECTH K IpaBy Ha Ouoiormye-
CKOe cylecTBoBaHue. VIHBIMU CIIOBaMH, OTPUIIAETCS 3aBUCMOCTD UX I0PUINYECKOTO 3aKperieHusI
OT YCMOTPEHHsI 3aKOHOfATENsl. «ITO €CTECTBEHHOE MPaBO aOCOTIOTHO He OOYCIOBIEHO HU BpeMe-
HeMm, HU MecToM. OHO CyIecTBOBasio Obl M OBLIO OBl TeM ke cambIM, eciu Obl Jaxke bora BoBce
HE CYIIIeCTBOBAJIO», — OTMeYaJl yxke pycckuid yueHbii-opuct H. M. KopkyHoB®. OHako camo rpaBo
HAa ’)KW3Hb BIIEPBBIE HAIIUIO CBOE HOPMATUBHOE 3aKperuieHue Juib B KoHue X VIII B.

OnHOBpEMEHHO Ompe/ielieHne MecTa YeloBeKa B COBOKYITHOCTH LIEHHOCTEH, TapaHTUPyeMBbIX
rOCy/IapCTBOM, IIPOMCXOJMT Yepe3 peai3aliio MPaBOOTHOIIEHUA. YeToBeK ¢ MOMOIIIBIO HUX BOBJIE-
KaeTcsl ¥ KaK JITYHOCTHAS 3HAYMMOCTb, M KaK COLIMAJIbHAS B «IIPABOBOE MPOCTPAHCTBO». [IJ1s1 3TOTO
OH Hazenserca npaBoBbiM crarycoM. H. H. AnekceeB ormeuan: «YenoBek CTaHOBUTCA JIMLIOM
TOJIBKO TOT/A, KOT/Ia TP MOMOIIY I0PUANIECKON KOHCTPYKIIMHM OH TIPEBPAIACTCS] B OCOOBIA «ILIEHTP
BMEHEHUsI», JIEKAIIMIA COBEPIIEHHO 0 Ty CTOPOHY (PAaKTUYECKMX OTHOUIeHUH. Torma Tonbko OH
BOOPYKAETCs IOPUINYECKON BOJIEH U CTAHOBHUTCS B OTHOIICHUS K I0pUINYECKON HopMe» . TToatomy
paccMaTprBaeMblil OOIECTBEHHBI MHCTUTYT C TOYKHU 3PEHUs] IOPUCTIPYICHIMU TOJIEKUT BCECTO-
POHHEMY aHAJIM3Y CKBO3b MPU3MY CyOBEKTHBHOIO ITpaBa — MpaBa Ha KU3Hb.

OHOBpEMEHHO MPAaBO Ha KW3Hb, KaKk W JII0OOe Apyroe cyObeKTUBHOE IMPaBO, pUoOpeTaeT
CBOI0 LICHHOCTb TOJIBKO B rocygapcrse. B 3Tom koHTekcre TpynHO He comtacuteesl ¢ K. Xecce:
«B ucropuueckoi 1ecTBUTEIFHOCTH CBOOO/IA M PABEHCTBO MHAMBHULyyMa HUKOTA He ObUIN “3aJaHbI
MIPUPOIOI”, a CYLIECTBOBAJIM JIMIIb [OCTOJIBKY, NOCKOJIBbKY OHM aKTyaJU3UPOBAJIUCH B JEUCTBUSX
monieit. HakoHel, OCHOBHBIE TIpaBa U CBOOOMBI “HE 3a/IaHbl IPUPOION~, T. €. He UMEIOT JOroCyaap-
CTBEHHOTO W JOMPABOBOTO XapakTepa, YTO OHM OOECHeYMBAIOTCS TOJBKO MPH MO3UTUBHOM TOCY-
JAapCTBEHHOM TpaBoropsiake»®’. OIHAKO TOJBKO 3aKpeIuleHWe CyObEeKTMBHOTO MpaBa Ha KU3Hb
B JICWICTBYIOIIEM 3aKOHOJATEIIbCTBE MPUBOIUT K €r0 peaslbHOMY OCYIIECTBIEHUIO (MMEHHO KaK CyOb-
eKTUBHOTO TpaBa). Mnm, ciemys cnoBam Kenb3eHa, «paBoBasi HOpMa KOHCTUTYHpPYeT crienudude-
CKYI0 LIEHHOCTb, TIPABOBYIO IIEHHOCTh»®. 11 3aKkoHOmatesp, mpuaaBasi HEKOTOPHIM BO3MOKHOCTSIM
HEKOe CaHKIIMOHUPOBAaHHWE, HE MPOCTO PYKOBOJCTBYETCS JTMYHOW WM TOJMTHYECKOH MPUXOTHIO.
TeM caMbIM OH BOBJIEKa€T BO3MOXHOCTb JEUCTBHS B MPABOBOE MPOCTPAHCTBO (Uepe3 KATeropuio
CYOBEKTUBHOTO MIPaBa), yropsiIoYMBaET OOIIECTBEHHbIE OTHOIICHU 1. DW(OpUsI OT OTPULIAHUST TTO3H-
TUBUCTCKUX HayaJl B TIpaBe He MPHUBEJET TaK ke HU K YeMy XOpOIIeMy, KaK U Clernoe CIe0BaHue
HOPMATHBHBIM YCTAaHOBJICHUSIM.

Crnemyer OTMETUTD, YTO OIpE/ENICHHE COAEPKaHMS TPaXJaHCKUX IMpaB KaK €CTeCTBEHHBIX
OrpaHMYMBAET MPOU3BOJI 3aKOHOAATENS] HEKOTOPBIMH HIEHHOCTSIMU, KOTOpbIE Ha3bIBAIOT «a0COJIOT-
HOH CIIPaBe/IJIMBOCThIO», «ECTECTBEHHBIMHM TPHUHIMIIAMM TpaBa» WM uHavye. W 37ech Hemb3s

83 Jloxxk JT. Onbirel 0 3akoHe nipupoasl // Cou.: B3 1. T. 3. M., 1998. C. 46.

4 Monmecxwe I111. O nyxe 3akoHOB // VI30pannble mpousBeaenus. M., 1955. C. 165.
85 Kopryroe H. M. Jlexuwu nio o61eii Teopun pasa. CI16., 1898. C. 19.

6 Anexcees H. H. OcHOBbI ¢unocoduu mpasa. CII6., 1998. C. 80.

7 Xecce K. Ocuobl KOHCTUTYLMoHHoro npasa ®PI'. M., 1981. C. 150.

68 Lut. Tlo: Maawues I'. B. [lonnmanue nipasa. [Togxoms! u npoGnemsl. M., 1999. C. 232.
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HE COIJIACUTBCSA CO CIEeAyIOUMM MHEeHreM: «Ilochlika, cortacHO KOTOpOM BCe JIIOM HaJleJIeHbl OIpe-
JEJIEHHBIMU “HEOThEMJIEMbIMU ™~ TIPaBaMH B CHJIy CBOEH €CTECTBEHHOU MPUHAJIEKHOCTH K YeJIOBe-
YEeCKOMY pOMy, IPaBaMH, KOTOPbIE HE MOTYT ObITh TPOUTHOPHPOBAHBI HU MIPU KaKUX OOCTOSITEINb-
CTBaX, ABJISIETCA 2unHomuuecku 3asopaxcusarouieli (Kypcus Mol. — I. P.). OfiHaKo, KaK IOKa3bIBaeT
OIBIT, HUYYThb He B OOJIbIIIEH CTENeHH, YeM JIio0asi Jpyrast UIeoNortsi, OHa OnpeessieT KOHKPETHbIe
3aKOHOZATENbHbIC U CYJeOHbIE PellIeHHs], KOTOPbIe BIMSIOT Ha OJaronoydue mongen» ©.

W3 noHATHA «eCTECTBEHHOTrO MpaBa» TPAJULIMOHHO BBIAEISAIOT ABA €T0 OTIMYUTENIbHBIX MTPU-
3HaKa — HEOTUYKAAeMOCTb (HaIlIEAIN CBOE HOpMAaTUBHOE 3akperieHue B cT. 17 Koncruryuuu
P®, — kak HEBO3MOKHOCTD IIEpe/iaur JAHHOT'O MPaBa) U HEOTHEMJIEMOCTh — TEOPETUUECKUI ITPU3HAK,
MOJPa3yMEBAIOIIHI CYIIECTBOBAHNE CYObEKTUBHOTO IPaBa BHE 3aBUCUMOCTH OT KaKoro-Jmoo 3aKo-
HozaresseTBa. [Ipucyine Haimune MOpasIbHOW CHJIBL, IaXKe €CJIM OTCYTCTBYET IOPHIMUYECKOE CaHK-
LIMOHUPOBAHKE, a TaKkKe BO3MOXHOCTb I'PaXkJaHMHA alleJUIMPOBaTh K HEMY B CBOMX NPUTA3AHUIX
K FOCyJapCTBY, TaK Kak ele Jlexknapanus npas yenoBeka 1 rpaxaaHuHa ot 26 asrycra 1789 r., npu-
HATast BO PpaHIMY, 3aKpenuia BO3MOKHOCTb KaXk/JJOr0 CONPOTUBIIATHCS YTHETEHUIO, €CIIU ToCcyAap-
CTBO He TpecyieyeT LieJI COXpaHeHus Ipas 4yesoseka’’. Hago oTMeTuTs, 4To B TEOpUM IpaBa MHO-
r'ié YYeHble MCIOIb3YI0T MUMEHHO TEPMUH «HEOTUYK/IAEMbIe» 110 OTHOILEHUIO K JIMYHBIM [IPABaM.

69 CpaBHUTEIBHOE KOHCTUTYLIMOHHOE 1IpaBo. M., 1996. C. 241-242.

7 CoBpeMeHHbIe 3apyOeskHble KOHCTUTYIU. M., 1996. C. 98.
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1.3. IOpuauveckoe onpeaeeHne MOMEHTA
BO3HHKHOBEHHSA U YTPAaThl IPaBa HA *KU3Hb

PaccmoTpenue Bblllle sIBJICHHS «KU3Hb» U CYOBEKTHMBHOTO IpaBa — MPAaBO Ha XKU3Hb O0Y-
CJIOBJIUBAET aKTYaJIbHOCTh BBISIBJICHHSI MOMEHTAa BO3HUKHOBEHUsI CyOBEKTUBHOTO TpaBa Ha JKU3Hb
Y caMOW kU3HU. Pa3uHbl 11 OHU BO BpeMEHHOM (pakTope, 3aBUCAT JIM OHU ApYr oT apyra? Ta xe
npoGsieMa BO3HUKAET NP OMpeeSIeHU MOMEHTa CMEPTH | MOMEHTA yTPaThl IIpaBa Ha KU3Hb.

Opuctel, Menuku, ¢Gpuiocodbl TPAAUIIMOHHO ONMPENENSIoT caMy KH3Hb Kak SMOpHOreHes,
T. €. Ouosormueckoe cymectBoBaHre. COOTBETCTBEHHO OOIINI BHIBOJ JIOJKEH CBOAUTHCS K TOMY,
YTO KaK TOJIbKO BO3HMKAET KU3Hb, BO3HUKAET U COOTBETCTBYIOIIEE CYOBEKTUBHOE MPABO.

Crarps 17 Koncturyimu PO npenycmarpuaet: «OCHOBHbIE TIpaBa ¥ CBOOO/IBI YeJIOBEKa HEOT-
YyKJAaeMbl U MPUHAIJIEKAT KaXAOMY OT POXKIEHHUs». DTO o3HavyaeT, 4yto KoHctutynus PP cBasbI-
BaeT BO3HUKHOBEHHE MPaB 1 CBOOOJ C JIOCTATOYHO OIPe/Ie/ICHHBIM I0pUANYECKIM (DAaKTOM — (haKTOM
poxaeHusi. IIpaBo Ha XM3Hb TaKke MPUHAIJICKHUT TOIBKO KOHKPETHOMY CYOBEKTY — POKICHHOMY
JIVLLY.

Me:xyHapOoIHO-IIPaBOBbIE AKThI B 9TOM YaCTH HE COBCEM KOHKPETHBI, 3aKPEIIsis JIUILb PUH-
i «Kaxplid yenoBek, riae Obl OH HM HaXOQWJICS, UMeeT MpaBO Ha MPHU3HAHME ero MpaBoCyOb-
eKTHOCTH» (cT. 16 Mexaynapoanoro [lakTta o rpaxIaHCKUX U TIOIMTUYECKUX TpaBax, cT. 6 Bceob-
mieit Jleknapanuu npas yesnoBeka). OHaKO, UCXOAS U3 TEKCTYaJIbHOIO TOJIKOBAHUS, MOXKHO ClIENaTh
BBIBOJI, UTO U OHU TPHU3HAIOT MPABOCYOBEKTHBIM TOJIBKO YK€ POAMBIIETOCsl YesioBeKa. DMOPHOH
HE sIBJISIETCSl YEJIOBEKOM B CMBIC/IE 3TOro cjioBa. He 3akperuiseTcss oOsI3aTeNIbHBIX TMOJOKEHUI
0 TpaBe SMOpPHOHA Ha TMPU3HAHKE €ro MPaBOCyObEKTHOCTH. PerroHaibHble MeK/IyHApOAHBIE JIOKY-
MEHTHl TIPAKTUYECKU UMEIOT WAEHTUYHOE coiep:xkaHue. VIcKioyeHue cocTaBisieT AMepUKaHCKas
KOHBEHLIMsI O IIPaBax 4yesioBeKa, I1e B CT. 4, 3aKpervIsAonell IpaBo Ha KU3Hb, MPSMO YKa3bIBA€TCS:
«ITO MPaBO 3ALIUINAETCS 3aKOHOM, KaK IPaBUJIO, C MOMEHTA 3a4aTHs1». ITO TOBOPUT O TOM, YTO IIPU-
MEHHUTEIBHO K OIHOMY U3 TIPaB YeJIOBEKA MOKHO TOBOPUTH 00 MHOM MOMEHTE €r0 BOSHUKHOBEHUS,
YeM YCTaHOBJIEHO B 0011ieM nopsiake. OJHOBpEMEHHO TPYJHO HE COTJIACHTBCSI C MHEHHEM, BhICKa3aH-
HeIM H. C. MasienHpIM, 4TO «IIPaBOCYOBEKTHOCTD MPU3HAETCS OOIIECTBEHHO-IOPUANIECKUM, a He
“ecTecTBEHHBIM™ (TIPHUPOXKIEHHBIM, OMOJIOTMYECKMM) CBOMCTBOM, MOCKOJIBKY OHa BO3HHMKAET B CHITY
IOPUIMYECKUX HOPM»'!, T. €. IPaBOCYOBEKTHOCTh HEOOXOAMMA TOJIBKO B chepe BOBJICUEHUS Yesio-
BEKa B [IPABOBBIE OTHOIIEHU S, IOCKOJIBKY B CUJTy CBOEW IPUPO/Ibl BHE TOCYAAPCTBA OH CMOXKET CYIle-
CTBOBAaTh U 0€3 IAHHOTO CBOWCTBA.

WHbiMuy cioBamu, pU3HAETCs1 00s13aTeIbHOM (popMyria: poauics YeIOBeK — MOSIBUIIUCH Y HETO
U COOTBETCTBYIOIIME MpaBa. PakT pokAECHUS CBA3BIBACTCS C OTIEJIEHUEM IUIOJAa OT Tejla MaTepH.
OnHako peOEHOK MOXKET pPOAMTHCS M3HAYaIbHO MEPTBBIM. [IJIsl MCKITIOUEHHs AAaHHBIX CIIy4yaeB
MEJMKH UCIIONB3YIOT TaKOH TePMUH, KaK «KHBOPOKIEHHOCTb», T. €. HAIN4ME Oe3yCIOBHBIX BPOX-
JEHHBIX pedeKcoB: cocaHue, ITI0TaHUe, MUIaHUe, YMXaHbe, aKT AedeKalMd U MOYEUCITyCKaHUS
u 1p.”2. Jlonroe BpeMsi TAKOM MOXO[ He 3HAJI MCKJTIOUEHUH B CUITY OTCYTCTBHUSI MEIMIIMHCKUX JJOCTH-
KEHUH, TIO3BOJISIONIMX PA3BUHYTh PAMKHU TOHSATHUS <«KMBOPOXKICHUS» B IOPUINYECKOM CMBICIE.
[Mpukazom Munznpasa P® ot 4 mexadps 1992 r. Ne 31873 6puta yrBepkaeHa MHcTpykims 00 ompe-
JEJIEHUUN KPUTEPUEB KUBOPOKAECHUS, MEPTBOPOXKAECHUS, IEPUHATAIBHOIO [IEPUO/IA, B COOTBETCTBUU
C KOTOPOH KHMBOPOXKAEHUEM «SBIISIETCSl MOJHOE WU3THAHWE WJIM W3BJIEYEHHE IPOAYKTA 3a4aTHs
U3 OpraHM3Ma MaTepy BHE 3aBUCUMOCTH OT POAODKUTEIBHOCTH OEpEMEHHOCTH, TIPUYEM TUIOJ TOCTIe
TAKOTO OT/EJIEHHS IBIIIUT WIN TPOSBISET Ipyrve MPU3HAKMU KU3HH, TaKMe Kak cepileOueHue,

" Maseun H. C. I'paxmanckuii 3akoH 1 npasa mynoctd B CCCP. M., 1981. C. 84.
& Cnpasounuk ¢empammepa / Ilox pea. A. H. Ila6anosa. M., 1976. C. 303.

7 JloKyMeHT oIyONIMKoBaH He ObUI.
30



['. B. PomanoBckuii. «I'HOCceomorus mpaBa Ha KU3Hb»

MYJIbCAIMST TTYTIOBHHBI WM TPOU3BOJIbHBIC JBIKEHHS MYCKYJIaTyphl, HE3aBUCUMO OT TOTO, Tiepepe-
3aHa MyMOBMHA W OTAENWIACH JIM IJIaleHTa. Kaxaplil IPOAYKT TaKoro poXkICHUsI pacCMaTpUBaeTCs
KAaK 5KUBOPOXKICHHBIN.

MeauiHa JOCTATOYHO JABHO JOOUIIACh TAKUX YCIIEXOB, KOTAa peOSHOK, POKIAIONIUICS paHee
TIOJIOKEHHOTO CPOKA, BHIXaKMBAETCS C ITIOMOIIBIO CIIEIMAIbHBIX KI0Be30B. K TakoBbIM elrie uyTh Oosiee
25 ner Ha3a] OTHOCWJIMCH [IETH, POOMBIIMECS O OKOHYAHHWs CPOKA BHYTPUYTPOOHOTO pa3BHUTHS
(mexny 28-i1 u 38-i1 HenensamMu) ¢ Maccoit He MeHee 2500 r u poctoM He MeHee 45 cM. Eciu miog
poawicst panbiiie 28 Henenb ¢ maccoit Huke 1000 r u qMHOM Tesaa MeHee 35 CM, TO OH CUUTAeTCs
MO3JHUM BBIKMBIIIIEM, HO €CJT OH BBUKMBAET, TO POAUTENSM BBIIAIOT CIIPABKY O POXKJICHUU HEHO-
HOITIIGHHOTO peOeHKa’.

OpnHako yxe B HACTOsIIIee BpeMsl paMKH «KUBOPOKAEHHOCTH» Pa3IBUHYJIUCH 10 19 Henenb.
[Tpaktnyecku Bech Mup 3HaeT o Kennu KuHr, ponuBiieiicss HeIOHOILIEHHOM Ha cpoke 19 Henenb.
Kennu Becuna Bcero ymimb 510 rpamm. Bo MHOrMX cTpaHax [eTei, poauBILIMXCS Ha cpoke 21-22
HeJeM, MOKHO CITACTH.

Bnarogapsi TakuM Hay4YHBIM AOCTHKEHUAM BceMupHas opranuzarysi 34paBoOX paHeH s BbIpa-
6otana OOOOIICHHBIE KPUTEPHU KUBOPOXKIEHHUs, KOTOpPBIE CTAIM YHUBEPCAJIBHBIM KpUTEpUEM
OLICHKH JIeSITEIbHOCTH FOCYAapCTBa 10 00ecreYeH o (DyHKIIMOHMPOBAHHSI CUCTEMbI POIOBCIIOMOJKE-
HUS. B COOTBETCTBUY C HUIMU KOPPEKTUPYIOTCS HAIIMOHAIbHbIE ITpaBoBble akThl. [Iprka3 MuH3apasa
P® o1 4.12.1992 r. 3T11 KpUTEpUH NPU3HAT KaK 00s13aTeIbHbIe 111 UCTIOJTHEHHSI Ha TeppuTopun Poc-
cun. Tak, HOBOpOXAEHHBIE (TUIOBI), poAMBIIMECs ¢ Maccor Teaa 10 2500 r, cuuTaloTCs IJI01aMu
C HU3KOM Maccoit npu poskaeHuu; 10 1500 r — ¢ ouens Hu3koi; 10 1000 r. — ¢ 3KCTpeMalIbHO HU3KOM.

VupexaeHus 31paBoOX paHEHH S OCYIIECTBIISIOT PErUCTPAIMIO B MEIUIIMHCKON JOKYMEHTAIIUH
BCEX POJMBIIUXCS KUBBIMUA U MEPTBBIMU, UMEIOIIUX Maccy Tena mpu poxaeranu S00 r u 6ornee, He3a-
BUCHMO OT HAJIMYMS NMPU3HAKOB kn3HU. CooTBeTcTBEHHO B opraHax 3AI'C perucrpaumu nojjiexar:

— ponMBIIKECs] KUBBIMU WM MepTBhIMH ¢ Maccod Tena 1000 r u Gomee (WM, eciam macca
MIpY POXKJICHUU HEM3BECTHA, [UTMHOM Tena 35 cM u Gonee, WM CPOKOM OepeMEeHHOCTH 28 Henenb
u Ooree), BKJTIOYAsE HOBOPOXKAEHHBIX ¢ Maccoi Tena MeHee 1000 r — mpy MHOTOTUTOAHBIX POJax;

" Cnpasounuk ¢enbammepa / [og pex. A. H. Illabanosa C. 314.
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KoHen 03HakoMuUTEJIbHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.
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