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BBenenne

28 Hos16pst 2001 . B «Poccuiickoi razere» OblIa OMyOJIMKOBAHA TPEThsI YacTh [ paskIaHCKOTO
kogekca Poccuiickoit ®@enepanuy, Broydaomas pasgen VI «MexayHapoqHOe 4acTHOE MpaBO».
DBbina mocTurHyTa Leb — 3aKOHOJATEIbHO 3aKPENUTh MEepe]oBble JOCTHKEHUSI OTEYECTBEHHOW U
3apyOeKHOM MeXIyHApOAHON YaCTHO-IIPABOBOM MBICIIH, OTPaKAIOIIEH MPOIIECCH I00ATN3aIU 1
MHTEPHAIMOHAIN3AIINH XO3SHCTBEHHBIX CBSI3€l, HEOTHEMJIEMbIM YYaCTHUKOM KOTOPBIX SIBJISIETCS U
Poccust. 7Kapkue criopsl y4eHbIX BOKPYT KOHKPETHBIX (DOPMYJIMPOBOK ITPABOBBIX MOHATUI U CYAbOBI
OT/EJBHBIX MTPABOBBIX MHCTUTYTOB MEXIyHAPOIHOTO YaCTHOTO MTpaBa 0Ope/v BOIUIOIIEHNE B YETKHX
NPaBOBBIX (popMax.

Bwmecrte ¢ Tem 3akperuienye B ['pak/1aHCKOM KOJIEKCE CAMOCTOSTEILHOTO pas/iesia He MMOCTAaBUIIO
TOUKY B ITPABOBBIX MCCJIEJI0BAHMSAX MEKIyHAPOIHOrO YacTHOro npasa. bosee Toro, mpuHsTHE Tpe-
Thell yacTh ['pak/IaHCKOTO KOJEKCa M PellleHHe B ero paMKax 3aKOHOAATENIBHBIX MPOOIeM MeX/1y-
HAPOJHOTO YacCTHOTO IpaBa NPT HOBBI MMITY/IbC HAyKe, MCCIIEIYIOEeH aKTyaIbHble BOITPOCHI
ME3KIyHapOIHBIX YaCTHOIPABOBBIX OTHOIICHNUH. MHOrMe U3 HUX /10 HACTOSIIETO BPEMEHH OCTAIOTCS
TEOPETHUYECKU He pa3paOOTaHHBIMH M, COOTBETCTBEHHO, HEOAHO3HAYHO MOHUMAEMbIMU HE TOJIBKO
PSIOBBIMH IOPHCTAMU, HO ¥ KOPU(DESMHI MEKTyHAPOJHOTO YaCTHOTO TpaBa.

Hacrosiimas pabota nmpu3BaHa BOCIIOJIHUTD OIpe/ieSIeHHBIN BaKyyM, CYIIECTBYIOIIUIA B Teope-
THYECKUX UCCIIEIOBAHUSAX MEXKIyHAPOIHOTO YaCTHOTO MPaBa, C BHIXOAOM B MOCIIESAYIONIEM Ha MpakK-
THYECKHUE aCTIeKThl ¥ MHCTUTYTHI C IIEJIbI0 PACKPBITUS UX CYIIIHOCTH, COAEPKaHUS 1 IPHPOLIBL.

[MocraHoBKa Takoil 3aaui OOBEKTHBHO CBS3aHA C TEM, YTO JIMIIb HEMHOTHE U3 MHOTOYHC-
JIEHHBIX PaboT B 0ONACTH MEKIYHApOAHOTO YaCTHOTO MpaBa MOTYT MPETeH/I0BaTh HA TeopeThde-
CKYIO pa3pabOTKy KOHKPETHBIX BOMPOCOB. KOMIIIEKCHBIE ke MCClieJOBaH|sI 10 BCEMY Kpyry Hauoo-
Jlee aKTyaJbHBIX U 37I000JHEBHBIX MPOOJIEM HAYKU MEXIyHAPOTHOTO YAaCTHOTO MpaBa MPAaKTHYECKU
HE MPOBOIMIIKCH. TO BBI3BAJIO MOTPEOHOCTH B OCYILIECTBIIEHUH B KAYECTBE NIEPBOOYEPETHON 331241
Pa3pabOTKM METOAOJIOTMYECKUX MPOOJIEM HMCCIIEIOBAHUST MEKIyHAPOIHBIX YaCTHBIX OTHOIICHUN U
ME3KIyHapOIHOTO YaCTHOTO MpaBa M BbIAETIEHNs B KAYEeCTBE OCHOBHOIO CHCTEMHOTO IOIXOJa, 4TO
00YCJIOBJIEHO CHCTEMHBIM XapaKTePOM KaK CaMUX MEKIyHapPOAHBIX YaCTHBIX OTHOIIEHHA, TaK U OIO-
CPEAyIOLIMX UX HAIIMOHAIBHBIX TIPABOBBIX CUCTEM.

[MpMeHeHre CHCTEMHOTO METOfIa MO3BOJMIIO aBTOPY CKOHLIEHTPHUPOBATh YCHIIMSI Ha OIpe-
JEJNIEHUH MecTa MEKIyHApPOAHBIX YACTHBIX OTHOIIEHWH M MEXIyHapOAHOTO YacTHOIO MpaBa B
CHCTEME COIMAIbHO-IKOHOMHYECKUX OTHOIIeHHH oOrmecTBa. [TomydeHHble pe3yabTaThl B IOCTIERy-
IOIIEM CTaJTM TEOPETHUYECKON 0a30i ISl paCKPBITUSI MEXaHW3Ma PABOBOTO PETYJIMPOBAHMS MEX/TY-
HAPOJHBIX YACTHBIX OTHOIICHHUI.

ABTOp He mpeTeH/lyeT Ha 3aBEepIIEHHOCTb CBOETO MCCIIEIOBaHUS, MOJTHOTY M3y4YeHHs MeXa-
HHM3Ma IPABOBOTO PETryJIMPOBAHMSI MEXIyHAPOIHBIX YACTHBIX OTHOILICHHI U COCTABJISIONINX €ro J1e-
MEHTOB M PacCMaTpHBaeT HACTOSIIYI0 padOTy B Ka4eCTBE MPEJIOKEHHUS MM0-HOBOMY B3IVISIHYTh Ha
aKTyaJIbHbIe TIPOOJIEMbI MEX/IyHAPOJHOTO YAaCTHOTO MpaBa Ha OCHOBE Pa3pabOTaHHBIX METOIOIOTH-
YECKUX IO/IXO/IOB.

B moHorpadgmm paccMOTpeHBl TakXke MPAaKTHUECKHUE BOMPOCH MEKIYHAPOJHOTO YacCTHOTO
NpaBa, MPUBEAEHbI TPUMEPBI U3 ApOUTPAKHON MPAKTUKH, YTO MO3BOJIUT BOCIIONB30BATHCS PE3YJIbTa-
TaMH HACTOSIIIIETO UCCIIEJOBAHMS HE TOJIBKO Y3KMM CIIENMAIMCTaM, HO ¥ BCEM MPaKTUKYIOIIM I0pH-
CTaM M CTIeMAJIMCTaM B 00JIaCTH BHEITHESKOHOMHUYECKHX CBSI3EH.
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Yacrb nepsas
TeopeTnyeckue acneKTbl NIPAaBOBbIX HCCJIEJOBAHUI
B 00J1aCTH MEKAYHAPOAHBIX YACTHBIX OTHOIIIEHUH

I'naBa 1
MeToaoiornyeckue mpooJjeMbl HCCIeJOBAHUS
MeKYHAPOJHbIX YACTHBIX OTHOIIIEHUM
A MEKIYHAPOJHOI0 YaCTHOI0 mpaBa

1.1. O0beKTHBHOCTH MPUMEHAEMbIX
MeTO/10B MCCJIeJJOBAHUSI IPABOBBIX SIBJEHHUN

[TpenveToM OpUAMYECKONl HAYKU SIBJISIETCS M3YYEHHE 3aKOHOMEPHOCTEH, B3aMMOCBS3eN U
MIPUHIIMIIOB ITPABOBOTO PEryJIMPOBAHUS OOIIECTBEHHBIX OTHOLIEHH, PAa3IMYHBIX COLMATIBHBIX SIBJIE-
HUIA B 00IIIECTBE U rocygapcTie. B cuity Toro, 4to 0ObeKTOM IpaBa SIBJISIETCS COLMaIbHAs JeCTBU-
TEJIbHOCTh, XapaKTepu3yemasi CJIOKHON COBOKYITHOCTBIO CBOMCTB U KaYECTB €€ JIEMEHTOB, UX U3yue-
HHUEe 0OBEKTUBHO TpeOyeT MPUMEHEHU s a[IeKBaTHBIX IIPUEMOB MO3HaHUs. boraTtcTBo 1 pazHoOOpasue
caMoy TIpaBoBO (pOpMBI OOYCIIOBIIMBAET U3yUEHHUE TPaBa C Pa3IMUHBIX CTOPOH — KaK (POPMBI KO-
HOMHYECKUX OTHOIIEHU, CUCTEMbI OOIIECTBEHHBIX OTHOIIEHUM, PETYJIATOpa OOIECTBEHHBIX OTHO-
mennii!. KOpuanyeckas Hayka, Kak ¥ jio0ast Apyrasi, 1J1s OJy4YeHUs] ICTUHHOTO 3HAHUS UCTIONb3YeT
BECh apceHall SMIMPUUECKUX U TEOPETUUYECKUX METO/IOB MCCIIEOBAHUS IPUEMOB MIPABOBOTO OIO-
Cpe/IOBaHMsI COLMATLHBIX OTHOILICHUI U CBSI3ei B OOIIIECTBE.

BaxHoe mpakTHYecKoe U TeOpeTHUECKOe 3HAUeHUE UMeeT MpPHMEHEHHe CPEeCTB U NIPUEMOB
aJIeKBaTHBIX MPEMETY UCCIIE0BAHUS, TPUPOJE U CYIIIHOCTU COMAIIBHBIX SIBJICHHIA, COCTABIISIOMINX
stot npeamet. Kak ormeuaer B. 1. Kazumupuayk, MeTos JOKEH COOTBETCTBOBATH OObEKTUBHOM ITPH-
poIe caMoro M3y4aeMoro oObeKTa, OTpakaTh €ro CoAepkaHue aleKBaTHO, TOUHO M 3aKOHOMEPHO
BBITEKATh W3 HEro’.

Bmecte ¢ Tem He MeHee BaXHBIM INpEJCTABISAECTCS ONpeesieHne 0ObeKTUBHOM 00YCIIOBIICH-
HOCTHU TE€X WJIM MHBIX METOJOB [JIsI MPOBE/IeHNsI KOHKPETHOTO MCCieioBaHus. 3yueHne mpaBoBbIX
SIBJICHUI Oe3 MpeJBapuTeIbHON pa3pabOTKH BOPOCOB METOMOJIOTMU UCCIIENOBAHUS MOKET TIpUBe-
CTHU ¥ MIPUBOJMT KaK K OIIMOOYHBIM MPE/ICTABJICHUSIM O MPUPOJE U CYIIHOCTH STUX SIBJICHUM, TaK U
K HEBO3MOXXHOCTH JIaTh TEOPETHUECKOE OOOCHOBAHME X MECTa CPE/IU IPYrHX SIBICHUI COIMATbHOM
IENCTBUTENILHOCTA. METOOMNOr s SIBJISIETCS YCIOBUEM, 0e3 KOTOPOTrO HEBO3MOKHO IMO3HAHHE CIIOXK-
HOH Y ITPOTUBOPEUMBOM CYIIHOCTH FOCYAaPCTBEHHO-TIPABOBBIX MTPOLIECCOB U siBJIeHUiT °. CliecTBIEM
HEJJOOLIEHKH METOJIONIOTHHU TPABOBBIX MCCIIEI0BAHUIA SIBJISIIOTCS MHOTOJIETHHE OECTIIOHbIE MTOUCKH
VCTHUHHOTO 3HaHUsI O TeX WJIM UHBIX IPAaBOBBIX (heHoMeHax. OCOOEHHO aKTyaslbHa TaKasl IIOCTAHOBKA
BOIPOCA IPUMEHUTENILHO K HayKe MeXyHapOJHOTO YaCTHOTO MpaBa, KOTopasi, OyAy4u MpU3BaHHOM
MCCIIEIOBATh MPABOBOE PETrYJIMPOBAHME OOMIECTBEHHBIX OTHOIIEHUH C WHOCTPAHHBIM 3JIEMEHTOM,
MMEIOIINX MEKCHUCTEMHBIN XapakTep, B TO ke BpeMsl He OTJIMYAETCS] TEOPETUYECKOW pa3padOTKOM

LCm.: Kazumupuyx B. I1. TlpaBo u MeTopl ero uzydenus. M., 1965. C. 67.
2 Tam xe. C. 32.
3 Cm.: O6mast Teopus npasa u rocyaapersa/ Iloa pen. B. B. Jlazapesa. M., 1994. C. 16.
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METOJIOB ITPOBE/ICHN I TAKKMX MCCIIeIOBaHUI. BMecTe ¢ TeM «Kak/1ast KOHKpeTHas I0pUInIecKast Hayka
HembIcTIMMa 6e3 CBOel MeTOIONIOrMYeCcKOm 0ashl. .. pa3padoTKa METOIOIOTHH STUX HAYK COCTABJISET
HEMOCPE/ICTBeHHYIO cpepy U BaXHEHIIYIO 3aa4y CIIEIUATMCTOB B 001aCTH KOHKPETHBIX I0pUadYe-
CKUX HayK»*.

OILHI/IM N3 HEMHOI'MX YYCHBIX, MOAYCPKUBAIOIINX HCO6XO)II/IMOCTB PasBUTHA METOAOJIOIMU
WCCJIEIOBAaHUST MEkIyHAPOAHBIX YaCTHBIX OoTHOIIeHUM, siBnseTcss M. H. KysnenoB. On nuier: «...
pa3BUTHE HAYKH O MEXyHapOJHOM YaCTHOM ITPaBe He MOXKET YCIIETh M aIeKBaTHO OTPAa3HUTh BCE MHO-
rooOpasue Bo3Hukawmmx B MUII otHomenuii. B Hayke omymaercst octpas HeOOXOIUMOCTh COBEp-
IIIEHCTBOBAHUSI METOJOJIOTUM UCCIIEIOBAHUS, KOTOpasi 0 CHUX MOp OOHOBJISIETCSl KpaiHe c1ado» °.
OI[HE].KO A0 HACTOAIIECTO BPEMEHU OTCYTCTBYIOT HAYYHBIC TPYAbl, TOCBAIIECHHBIE METOJOJIOIMHU I1pa-
BOBBIX MCCJIE/IOBAaHHI B HAyKe MEXIyHAPOJHOTO YAaCTHOTO MpaBa.

1.2. ®opMaabHO-IOPUANYECKUTA METO/]
HCCIeJOBAHUS MeKAYHAPOAHBIX YaCTHBIX
OTHOIIEHUI U MeK/IyHAPOHOr0 YaCTHOr0 NpaBa

Hayka MexIyHapoJHOrO 4aCTHOIO IpaBa MCIIONb30BaJa U UCIONb3YeT B CBOEM apceHasle B
OCHOBHOM /IBa METO/1a ITPaBOBBIX MCCIIEJOBAaHUHN — (POPMAIbHO-IOPUIMYECKUI 1 CPAaBHUTEIbHO-TIpA-
BOBOM.

dopmanbHO-I0pUANYECKUI METO]] IPABOBBIX UCCIIEI0BAHUN SIBJISETCS HE TOJIbKO HAYaJIOM TEO-
PETHUYECKOro aHa/In3a, HO U UCTOPUYECKHU TIEPBBIM METO/IOM ITPABOBOM HayKH, OCTaBasiCh Ha MPOTS-
JKEHUU JIOJITUX JIeT €IMHCTBEHHBIM METOAOM IOPUCIPYICHIMH ©.

ITpumeHeHne cpeacTB U crioco0OB (POPMaIbHOM JIOTUKU JJI1 TIPOBEIEHUS MTPABOBbIX HCCIIe-
JOBaHU# OBLIO MpeoNpeesieHo, C OHOM CTOPOHBI, MX OoJjiee paHHE! pa3padOTKOW, KaK METOIOB
MIO3HAHU 1 YEJIOBEUECKOTrO ObITHS, C APYTOM — CaMOi MPUPOION TpaBa Kak COLMaIbHOTO siBIeHUs. Kak
ormedaetr C. C. AnekceeB, «...00beKTUBHOE (ITO3UTUBHOE) MPABO BHICTYIAET IVIABHHIM 0Opa3oM B
BU/Ie HOPMAaTUBHOTO 00Opa30BaHMsl, a MPUTOM TAKOT'0, KOI/Ia €0 UCXOJHBIE IEMEHTAPHBIE YaCTULIbI
(HOpMBI) XapaKTepU3yIOTCsl CTPOror (popMasbHOM OMpeesIeHHOCThI0. 1 BOT Ha TaKOM B OCHOBHOM
MIPaKTUYECKOM YPOBHE MOHMMAaHUs MpaBa OHO MPEJCTAeT B KAUeCTBE JIOTMYECKON CHCTEMBI, COOT-
BETCTBYIOLLIE HOpMaM U TpeOOBaHUAM (POpMasIbHOM JIOTUKK» '. IMEHHO B CHJTy TOTO, YTO «pa3BU-
Task IOPUIMYECKAs CUCTeMa MPEeCTaBIIsieT COO0M, Hapsay ¢ IPyrMMHU CyLIECTBEHHbBIMU XapaKTepH-
CTHKaMH, pealbHOe B CAMOI MaTepHH JAHHOTO COLIMAIILHOTO SIBJICHHSI ObITHE (POPMAIIbHOM JIOTHKM» 8,
OHa OOBEKTUBHO OOYCJIOBIMBAET PUMEHEHHE COOTBETCTBYIOLIMX [TPUEMOB, MO3BOJISIOLIMX ITO3HATD
(bopMaJIbHO-JIOTMUECKYIO CYIITHOCTb IIPABOBBIX SIBJIEHHI, COCTABJIAIOIINX 3Ty CUCTEMY.

Bwmecre ¢ Tem abcomoTtu3anus (opMajbHO-JIOIMYECKUX IPUEMOB U UCTIONIb30BaHUE UX TaM,
r7ie TpeOyeTcsl aHaIM3 OOIIECTBEHHO! MPAKTUKM®, TTPEeBpaliaeT UCCIeJOBaHNe B allpHOPHOE M YMO-
3pUTENILHOE, TOCKOJIBKY IpoLiece (pOPMUPOBAHUS MOHATUI OCYILECTBIISIETCS HE HA OCHOBE U3yUEHU S
HETOCPECTBEHHOTO OBITHS, a B X0 (POPMAIBHOIIOTMYECKOTO BBIBEICHHSI TIOHSTHIA U3 IPYTHX, XOTS
Obl ¥ BepHBIX a0cTpakimii'’.

OrpaHnueHHOCTb (POPMaIBHO-IOPUAMUYECKOro MeToga oTMevaercs Takxke B. I1. Kasumupuy-
KOM Ha IIpuMepe OIpejie/ieHHs] TPUMEHUMOTO TipaBa: «beccropHo, YTo B OTHOIIIEHUH OJIHOM MPaBO-

4 Coipuix B. M. Metop nnpaBoBoit Hayku: (OCHOBHbIE 9JIeMeHTHI, CTpyKTypa). M., 1980. C. 7.

5 Kysneyos M. H. MexnyHaponHoe yactHoe npaBo. O0mas yacts. M., 1991. C. 55.

6 Cuipuix B. M. Metoq nipaBoBoit Hayku: (OCHOBHBIE JIeMeHTHI, cTpykTypa). C. 162.

7 Anexcees C. C. I[paBo: a36yka — Teopust — pusocodust: OMBIT KOMIUIEKCHOTO uccneaoBanus. M., 1999. C. 59.
¥ Tam xe. C. 179.

? Cm.: Cuipeix B. M. Meton npaBoBoii Hayku: (OCHOBHEIE 37IeMeHTH, cTpykTypa). C. 152.

10 Tam xe. C. 168.
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BOIl HOPMBI HE MOTYT OBITh BBIJBHHYTHI B B3AMMOHCKJTIOUAIOIIUX CYX)IEHHUS. DTO OTHO U3 HETIOKO-
JeOUMBIX TIPaBUJI JIOTUYECKOro MbinuieHus. Ho B nmpuMeneHnu npaBa HamOosee 4acTod SBIsieTCs
CUTYyaIlisi, KOTrjla HOpMa TpejsiaraeT HeCKOJIbKO BO3MOXHBIX PElIeHHid, a BHIOPATh HYXHO TOJIBKO
OIHO — caMoe 00OCHOBaHHOe W IiesiecooOpazHoe. Ho Borpock! BbiOOpa Hambosee Iiesiecooopas-
HOT'O pelleHus Kak pa3 U He paccMaTpuBaioTcs (popMabHOM JIOTHKON» . OCOOEHHO 3TO aKTyaJIbHO
B HayKe MeXIyHapOJHOTO YaCTHOTO TpaBa, KOrjga McciaefoBaHue (pOpMabHBIX WM CYHTHOCTHBIX
aCTMeKTOB TPABOBBIX SIBJIEHUI TMO3BOJISIET BBISIBUTH MEXaHU3MbI U 3aKOHOMEPHOCTU ONpee/IeHusI
MPUMEHUMOTO TpaBa. [Ipu 3TOM Ui MPaBUIBHOTO BHIOOpA MPABOBOM CHUCTEMBbI BHaualle CJEAyeT
OIPE/ICIUTHCS C TPABOBOYM MPHUPOAON CIIOPHOTO MPABOOTHOIIEHUSI, YTOOBI, YK€ UCXOAS M3 3TOro,
MPUMEHUTDb K HEMY HEOOXOIUMYIO KOJTM3UOHHYIO HOPMY.

Hampumep, B cucteme oO11ero rnpaBa MHCTUTYT MCKOBOM JTaBHOCTH OTHOCHTCSI K TPOLIECCy-
JIHOMY TPaBy, BCJIEICTBUE YETO K CIIOPHOMY MPABOOTHOIIEHUIO M3 MCKOBOW aBHOCTH OyJeT MpH-
MEHHMO TPaBO CTpaHbl cyga'?. B To ke Bpemsi KOHTUHEHTaIbHAs CUCTEMa MpaBa OTHOCHUT JAHHBIA
MHCTUTYT K HOpMaM MaTeprajIbHOrO MpaBa, U, COOTBETCTBEHHO, IPUMEHUMBIM K TAKOMY IPABOOTHO-
IIeHuI0 OyAeT MpaBo, ONMPEIe/ICHHOEe B COOTBETCTBUU C KOJUTM3MOHHON HOPMOU MPUMEHUMON HaIlH-
OHAJTLHOM MPABOBOM CUCTEMBI 2.

dopmanbHO-IOPUANIECKUN METOJ, TO3BOJISIET Yepe3 BbISIBICHWE WHOCTPAHHBIX 3JIEMEHTOB
CIIOPHOT'O MPaBOOTHOUIEHUSI M UX CBSA3EH ¢ KOHKPETHOW IPAaBOBOM CHUCTEMOM ONPEAEIUTh I0pUAU-
YeCKyI0 IPUPO/Y TaKOro OTHOIIEeHUs. M B 3TOM HECOMHEHHas 3aciyra JaHHOro mMeTtona, Moo 3Ha-
HUE TIPUPOJIBI TPABOOTHOIIEHUS MO3BOJISIET MPABMIIBHO OMPEICIUT MPUMEHUMOoe 1paBo. OcoOeHHO
9TO MPHUHIUIUAIBHO B BOIPOCAX ONpeJesieHHs] MaTepralbHOTO WM MPOLIECCYaIbHOTO XapakTepa
npaBooTHoIeHusi. 160 «marepuasibHble MpaBa CTOPOH T10 JIeTy MOTYT PeryJIupoBaThCsl MHOCTPaH-
HBIM 3aKOHOM, HO BCE€ TPOLIECCYaJIbHBIE BOMPOCH PEryIMpPYIOTCS UCKIIOUMTETBHO 3aKOHOM MecTa
paccmoTpenus criopa» 4. OpHako (hopMaTbHO-IOPUIUYECKUN METOM, BBISBIISAS OOBEKTUBHYIO CBSI3b
CIIOPHOTO TPABOOTHOIIIEHHUsI ¢ HAIMOHATBHOM MPABOBOM CUCTEMOM, OECCHIIEH B PACKPBITUH CYIITHO-
CTH 3TOM CBSI3M — MIOUYEMY MIMEHHO OHa MPUBS3BIBAET JAHHOE IMPABOOTHOIIEHNE K KOHKPETHOM Ipa-
BOBOH cucteme. Takasi MOCTaHOBKA BOIPOCca OOBEKTUBHO MpeInoaraeT MpiMeHeHHe HOBBIX METO-
0B MICCIIEJOBAHM 1, TO3BOJISTIONIHX TIO3HATH CYLTHOCTHBIE YEPThI U CBOMCTBA MPABOBOTO SIBJICHMUS, €TI0
B3aUMOOOYCIIOBJIEHHOCTh Y B3aMMOCBSI3aHHOCTh C JIPYTMIMHU COIIMAIBHBIMU SIBJICHUSIMU.

ITOT U JIpyrre aHAJIOTMYHbIE BOIPOCH, BBIXOASINNE HA YPOBEHb TEOPETUYECKOTO MO3HAHUS
OOBEKTOB PeaIbHOU JeUCTBUTEIBHOCTH, HEBO3MOKHO PEIINTh, TPUMEHSIST (DOPMaIbHO-TIOTMUECKHIA
Metoz. Jisi Mo3HaHWs TPUPO/BI OOIIECTBEHHOTO OTHOIIEHU S, TPEOYIOIIero MpaBoBOM OIIEHKH, yCTa-
HOBJICHHSI KaK TAKOBON HEOOXOOMMOCTH NMPUMEHEHHs IPAaBOBOW HOPMBI M ITyTH, METO/Ia TIOIX0AA K
OLICHKE MPABOBHIX SIBJICHUI MCCIIEAOBATENb JIOJKEH MPOHUKHYTh B IIyOb 3THX SIBJICHUH 1°. 3aKOHBI
(bopMaITbHOM JIOTMKY HE MO3BOJISIOT 3arJISTHYTh B ITyOb MPaBOBOM MaTepyu, pa3ooparbcsi B MPOUC-
XOASIIUX TaM MPOLIECcCax, BHISIBUTH CBSA3H U 3aKOHOMEPHOCTH. OHU MOTYT 0OECIIeunTh HAKOTICHUE
HETPOTUBOPEUMBOIO 3HAHUS O MPeAMETe, HO HEMOCTMKEHUE ero cylHoctu. bonee Toro, abcosmo-
TU3MpOBaHUE (POPMATIBHO-JIOTMUECKUX METOJOB HE TO3BOJISIET PACKPHITh COLUMATIBHOE HAa3HAYCHHUE
npeaMeTa UCCIeOBaHusl, €r0 MECTO CPeAy JIPYTUX sIBJICHUI MPaBOBOU JIEHCTBUTEIILHOCTH U, KaK
CIIeJICTBHE, TTO3HATh MPUPOY MTPABOBOTO SIBJICHUS.

e Kazumupuyx B. I1. Yka3. cou. C. 58.
12 o
k. Yermp, I1. Hoprt ¢ coxasieHreM MUIIYT O MPOLeCcCYaTbHOM XapaKkTepe HopM 00 UCKOBO# naBHOCTH (cM.: Yewwp /1., Hopm I1.

MexayHapoaHoe yactHoe rpaBo. M., 1982. C. 457) «AHImiicKoe MpaBo, K COXAJIEHUIO, CTOMT HA TOW TOYKE 3PEHUSsI, UYTO 3aKOHBI
00 MCKOBOM JJABHOCTH, YCTaHABJIMBAIOIIME OIPEe/IeHHBI CPOK, MOCIe KOTOPOro IpaBa He MOIekar 3alliTe B ICKOBOM IOpsIZIKE,
KacaroTcs IIPOLECCYaIbHOTO, a He MaTepUAJIbHOTO MOpsiKa»; U Jajiee Ha ¢. 458: «...HOpMbl aHIJIMICKOTO MEXAyHAPOIHOrO YaCTHOTO
IIpaBa [0 3TOMY BOIIPOCY He IPUHKMMAIOT B pacyeT IpaBo, CBOMCTBEHHOE TOH clIeJIKe, U3 KOTOPOW BO3HUK CIIOp».

13 Cm.: Paane JI. MexayHaponHoe yacTHoe mpaBo. M., 1960. C. 465.

14 Yewup /., Hopm I1. Vkaz. cou. C. 452.

15 om.: Kazumupuyx B. I1. Yka3. cou. C.64.
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1.3. CpaBHUTEJNHLHO-TIPABOBOH METO]]
HCcJIeJOBaHUS MEXKIYHAPOAHBIX YaACTHBIX
OTHOIIEHHUI U MeK/IyHAPOHOI0 YacCTHOr0 NMpasa

Jpyrium uctopuyeck 00yCcIOBJIEHHBIM METOJOM ITPABOBBIX MCCIIEJOBAHUI B MEX yHAPOJHOM
YaCTHOM TIpaBe CTaJl CPAaBHUTEILHO-TIPABOBOI METO, KOTOPHIN Havyas pazpadarsBarbes ¢ X VIII B. 16
Ero nosiBneHne «TecHO CBA3aHO C pa3BUTHEM HayK... U C Pa3BUTUEM AUAJIEKTUYECKOTO METOAA, Tpe-
OOBABIIIETO pacCMaTPUBATh BCE SIBIEHUS B IOCTOSIHHOM JIBUKEHUM, B Pa3BUTHH, B CBSA3U U BO B3aM-
MOIEeNCTBUN» 7.

OOBEKTOM CpaBHHUTEJIHHOTO MCCIIEIOBAHUS SIBJISIOTCS OIHO MJIM HECKOJIBKO TPABOBBIX SIBJIE-
HUI, IPUHAJUIeKAIMX K Pa3IMYHbIM HALIMOHAJIbHBIM IIPABOBBIM CHCTEMAaM, XapaKTepU3yeMbIX OO
HOCTBIO JINOO MPOTUBOIIONOKHOCTBIO IO CBOEMY COLIMATIbHOMY COAEPKAHMIO.

He BaBasice B OJIEMUKY I10 ITOBO/Y, SIBJISIETCS JIM «CPAaBHUTEIbHOE PABOBEJCHUE HAYKOHN HJIH
9TO — crel(pUIecKNiAl METOI» '8, MIyIyIo yKe HECKOJIbKO JIECATKOB JIeT'?, OTMETHM, UTO «/JIs CpaB-
HUTEJIBHOTO IPaBOBEICHUA UHTEPEC MPEACTABIAIOT U3YYEHUE pa3IMuvi B IIpaBe, MPaBONOpsAAKax
ABYX WJIM OOJiee rocyIapcTB, ONpeiesieHNe X TOYHOTO COfIepKaHMsl M MPUYMHBI UX crelupuKm» 2.
JInst «yrmyOneHHOro MOHMMAaHUsI BOSMOKHOTO M JIOJDKHOTO B MPABOBBIX CUCTEMax COBPEMEHHOTO
o0IIIecTBa 3HAUEHNE CPABHUTEIHHOTO MIPABOBEACHHUSI TPYJHO MEPEOLIeHNTh» 2. CpaBHUTENBHOE HU3Y-
YEHHE U COIOCTABJIEHUE COOTBETCTBYIOLIMX HOPM M MHCTUTYTOB B IIPAaBE pa3jIMUYHbIX I'OCYAAPCTB
OTBEYaeT MOTPEOHOCTSIM MPAKTHKU 2,

Bwmecrte ¢ Tem crieyer moguepKHyTh, 4TO HellpueMiIeMa abCOMIOTH3AIHs BO3MOXHOCTE CpaB-
HUTEJIBHO-TIPAaBOBOI'O METOA IJIs1 NO3HAHWS PEAJIbHOM AEUCTBUTENBHOCTU. 1Ipy mpoBeaennn npaso-
BBIX WCCIIEIOBAaHUI JIAaHHBI METOJ TIO3BOJISIET BBISIBUTH OOBEKTUBHYIO OOYCIIOBJIEHHOCTh TOTO WU
uHOro uHcTUTyTa. Tak, Hanpumep, Ha pyoexke XIX m XX BB. ObUIO BBICKA3aHO MPEATIONOKEHHUE,
YTO TAKOH MHCTUTYT MEKIyHAPOAHOTO YaCTHOTO IpaBa, KaK MyOINYHbIN MOPSIIOK, U3KUI ceOs U He
umeet Oymymiero*. OQHaKO NpMMEHeHNe KaK CHHXPOHMYECKOTO, TaK U AMaXPOHMUYECKOTO CPaBHHU-
TEJILHBIX METOMIOB ITO3BOJISET CAENATh BBIBOJ, YTO CYHIECTBOBAHUE ITOTO MHCTUTYTA SIBJISIETCS 3aKO-
HOMEPHOCTBIO, TaK KaK B TOM WJIM MHOU (pOpME OH ITPUCYTCTBYET BO BCEX HAIIMOHAJIBHBIX ITPABOBBIX
cucremax. O/IHaKO Takasi 3aKOHOMEPHOCTb TOBOPUT TOJIKO 00 OOBEKTMBHOCTH MPABOBOM (POPMBI
B OIIOCPEJIOBAaHUU OINpe/eIeHHbIX OOIIECTBEHHBIX OTHOLIEHUI, XapaKTepu3yeMoll HaMMEHOBaHUEM
«IyONMMYHBIA MOpsAI0oK». OHa He MO3BOJISET OOBSCHUTh HU CYIIHOCTh 3TOW (DOPMBI, HU CYITHOCTH
OTOCPETyeMbIX STOW MPABOBOM (POPMOIA OOIIIECTBEHHBIX OTHOIIEHUH, HM 3aKOHOMEPHOCTH (DYHKITH-
OHMPOBaHMS 3TOTO MHCTUTYTA ITPU B3aMMOJEUCTBUN HAILIMOHAJIbHBIX ITPABOBBIX CUCTEM, HU, HAKOHELI,
OOBEKTUBHOCTU M 3aKOHOMEPHOCTH CYIIECTBOBAHMSI JAHHOTO MIPABOBOTO SIBJICHHS C TOYKHU 3PEHUS
He ero (hopMel, a CyIIHOCTH. Bee 310 HaxonuTe 3a NpejesiaMi yKa3aHHOTO METOJA.

16 Cm.: Cuipeix B. M. Meton npaBoBoii Hayku: (OCHOBHBIE 37IeMeHTH, cTpykTypa). C. 162.

7 Tuane A. A., lllsexos T'. B. CpaBHUTENIBHBII METOJ B IOPUAMYECKUX JuctuiumHax. M., 1973. C. 15.

18 Tam xe. C. 17.

19 Tak, A. A. Tune u I. B. IlIBexoB cuntaior «CpaBHUTEJILHOE MTPABOBEICHIE METOIOIOTMYECKOI HAYKOH, UTO, MO HAIlleMy MHe-
HHIO, HE MCKJTIOYAeT CYIIECTBOBAHKS OCOOOTO CrIel(UIECKOro MeTofa CpaBHEHHsI, TPUMEHSIEMOTO BO BCEX IOPUANYECKHUX AVCIH-
wmHax» (cM.: Tunne A. A., Llsexos I'. B. Ykas. cou. C. 17). 1o muenuio E. U. KameHckoi, «cpaBHUTEBHOE MTPaBOBEICHIE JaBHO
MPU3HAHO KaK METOJl HayYHBIX UCCIIeOBaHU B 00acTy npaBa» (Mapuenkosa E. M. O6cyxaeHue npodieM CpaBHHTEIBHOTO MTPpaBo-
Bezenusi // KypHnain poccuiickoro mpasa. 2001. Ne 1. C. 163). Tam ke oTMedaeTcst, YT0 HEKOTOPbIE «MHOCTPAaHHBIEC YUCHBIE CKIIOHSIOTCS
K ujiee, 9To COOCTBEHHO METOZIOB CPaBHHUTEIBHO-IIPABOBOTO FICCIIEOBaHNUs HeT» (C. 164).

D Kox X., Maznyc I1., Bunkaep gpon Mopengbeanc I1. MexayHapoqHOe 4aCcTHOE MPaBo U CpaBHUTENIbHOE MpaBoBeaeHue. M., 2001.
C. 323.

*! Tam we. C. 324.
2 Cwm.: Me:xyHapogaoe yactHoe npaso. YueOnuk/ [Tox pen. I'. K. Imurpuesoit. M., 2000. C. 38.

B oM Bpyn M. H. TTyOnudHbIN MOPSIOK B Mk IyHAPOAHOM YacTHOM npase. ITr., 1916. C. 78.
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[IpumeHeHre CpaBHUTEIBHO-ITPABOBOTO METO/IA CBOAMTCS K aHAIM3Y OOIIMX U OTIMYUTEIbHBIX
YepT KOHKPETHBIX HOPMAaTUBHBIX YCTAHOBJICHUI, OJHOTUITHBIX MIPABOBBIX MHCTUTYTOB WJIM OTpaciei
3aKOHO/IATENICTBA, 4 HE K BBIBE/ICHUIO 000OIIEHHBIX (DAKTOB MM TEOPETUIECKUX MONTOKEHUM O BHYT-
PEHHMX TIIYOMHHBIX CTOPOHAX UCCIeNyeMbIX siBieHui 2. Kpome Toro, cpaBHeHHE U CpaBHUTEIbHBIN
aHanm3, Oyay4u JEeHCTBEHHBIMH CpPEJCTBAMU MO3HAHMSI, CaMH 10 ceOe OTHIONb HE BedyT K MCTHHE.
Haob6opot, HeT HUYero Oojee OrmacHOro, 4YeM cpaBHeHHe, MO0 OHO OYEHb YacTO «OUEBUIHO», KpaiiHe
WJLTIOCTPATUBHO U JOXOITYMBO™.

Ncnonb3oBanue (popMasibHO-IOPUANYECKOTO U CPAaBHUTEIBHO-IIPABOBOTO METOJOB MCCIIEI0BA-
HUS1 IO3UTUBHO CKa3bIBAETCSl HA PA3BUTUM HAYKU MEK1yHAPOJHOIO YaCTHOIO MpaBa.

Harnsansiil mnpuMep — pacKpbITHE XapaKTepHBIX YepT U TeHACHIIUI B pa3BUTUU COBPEMEHHOTO
MEXIyHapOAHOIO 4aCTHOIO ITpasa, ocyectsiieHHoe A. H. JKubnossiv 1 A. Y. MypaHOBBIM B X071€
CPaBHUTEILHOTO HAOJIONEHH s MTPOIIECCOB HAIMOHAIBHBIX KopuduKarmii 2. HecoMHeHHOH 3acyroi
aBTOPOB SIBJISIETCS BBIBOJL O TOM, YTO K OCHOBHBIM U€pTaM COBPEMEHHOTO 3Tara pa3BUTUsI MEXAyHa-
POZIHOTO YaCTHOTO IIPaBa CJIelyeT OTHECTH 3aKPEIJIEHNE B HALIMOHAJIbHBIX 3aKOHOAATEIbCTBAX MHCTH-
TYTOB CBEPXMMIIEPATUBHBIX HOPM M MPUMEHEHHSI MHOCTPAHHBIX MyOJINYHO-TIPABOBBIX HOPM, KOTO-
pble OyIyT «BechbMa IMOJIE3HBIM CPEICTBOM MPOTUBOACHCTBHSI HEKOTOPHIM HETaTUBHBIM JIEUCTBUSM U
SIBJICHUSIM, TIPETISITCTBYIOIIMM Pa3BUTHIO MEX TyHAPOTHOTO I'Pask IAHCKOTO U TOProBOro o0opoTa» 27, a
TaK’e UCIOJIb30BaHUe MpUHIMIMA lex benignitatis, 03HAYAIOIIErO MPUMEHEHUE CYIber MTPaBa, «KOTO-
poe siBisieTcst Oonee OMArompUATHBIM ISl CTaTyca JIMIa, AeACTBUTEIbHOCTA COCTOSIHUSI WM TIpa-
BOOTHOIIIEHUS], TOIJJa KaK paHee NP PEeLeHrH 3TOro BOMpPOca OLEHKA COAEPKaHUsI IPUMEHUMOTO
3aKOHA C TOW TOYKM 3PEHHsI He MPOM3BOAMIACH» 25,

Bwmecre ¢ Tem crieryer OTMETUTh, YTO METOI0JIOTMsI HAYKU MEkIyHapOJHOIO YacTHOIO IpaBa
JOJTHE TObI HE SIBJISUIACh MPeIMETOM COOCTBEHHO MPABOBOTO MCCIIE0BaHM. MOKHO KOHCTAaTUPO-
BaTh, YTO CJIEACTBUEM ITOTO SIBJISIETCS ONpE/EICHHAs] CTarHalusl TEOPETUUECKUX UCCIIEIOBaHUN B
MEX/JyHApOJHOM YacTHOM IpaBe, HEPA3BUTOCTh M HEOAHO3HAYHOCTh UMEIOLLETOCsl 3HAHUS O TpH-
pozie ¥ CyLTHOCTH OTIEJIbHBIX ITPABOBBIX SIBJIEHUI B 3TOU cepe.

[NokazaTenbHBIM MPUMEPOM B 3TOM OTHOIIEHUH SIBJISIETCS MHCTUTYT MyOJIMYHOTO MOPSIKA B
ME>XIyHApOJHOM YacTHOM IpaBe. BrickazaHHas Oosiee moyTtopa BeKoB Hazaj CaBUHBU MBICTB?,
YTO «CYIIECTBYIOT HEKOTOPOTO POJa 3aKOHBI, 0c00asi MPUPOIAa KOTOPBIX MPOTUBUTCS CTOJIb CBOOO-
HOMY OOIIIEHHUIO MTPABOM MEXKIY Pa3IMYHBIMU TOCYIapCTBaMI» *°, TOPOIMIIA CTOJIb OTPOMHOE KOJIH-
YEeCTBO JOKTPUH M KOHILIEMIMH MyOIMYHOTrO MOpsijiKa, uyTo yxe Ha pydexe XIX u XX BB. 3aKOHO-
MEpHO MOSIBUIMCh COMHEHUSI B ONPABJIAHHOCTU CYILIECTBOBAHUSI STOTO MHCTUTYTa !,

[TpoBeneHHble B Havaj1e MPOLUIOrO BeKa TEOPETUYECKUE MCCIIEI0BAHMS MHCTUTYTA ITyOIy-
HOTO TOPSI/IKA B POCCHICKON HayKe MEXIyHApOIHOTO YaCTHOTO MpaBa ObUTM OCHOBAHBI IMEHHO Ha

2 Cm.: Cuipeix B. M. Meton npaBoBoii Hayku: (OCHOBHBIE 37IeMeHTH, cTpykTypa). C. 83.
3 Cw.: Tuase A. A., Llsexos I'. B. Yia3. cou. C. 18,

% Cm.: Kunvyos A. H., Myparoe A. H. HatpoHasbHble KOU(HUKALMKA B COBPEMEHHOM ME3KIlyHAPOJHOM YaCTHOM IpaBe. TeH-
JEHLMU U POTHBOPEUHs B €TO Pa3BUTHHU HA MOPOre TPETHETO ThicsiuesneTus // MexayHaponHoe yacTHoe npaBo: FIHoCcTpaHHOe 3aKo-
HopatesbeTBo. M., 2000. C. 28-47.

" Tam xe. C. 36.

28 Tam xe. C. 37.

2 Savingny. System des heutigen romischen Rechts. VIII. 1849. P. 26, 27, 32-38.
30 Bpyn M. . TTyOmdHBIA TOPAROK B MEKIyHApOAHOM YacTHOM mpase. C. 4.

31 Mo muenmio M. 1. BpyHa, «nporpecc Hayku KOH(IMKTHOTO [IPABa i 3aKOHOJATE/IFHOIO TBOPUECTBA CBSA3AH C M3THAHMEM HIUETO
He TOBOPSILIETO B 3TOM 00J1ACTH MOHATHUSA IyOIMYHOTO NOPSsA/IKA U C 3aMEHOH €r0 PAJOM CIELHAIbHBIX KOJUTM3UOHHBIX HOPM, BHOCSILIMX
TONPaBKY U OIPaHUYEHHUS B T€ HEMHOTHE HOPMBI OOILETO COfIepKaHU s, KOTOPBIMU CTOJIb JOJITOE BPEMS JJOBOJILCTBOBAIHCH KAK TEO-
PETUKH, TaK U NPakTHKn» (Bpyn M. H. ITyOnuuHbIi NOPsAIOK B MEXyHapogHoM yacTHOM mpage. C. 78). CoBepIIeHHO MHOTO MHEHHUSI
MIPUMEPHO B 3TO e BpeMs IPUJIePKUBAJICA JPYroil He MeHee U3BeCTHbIN ydeHslid B oOnactu MYIT A. TTueHko, KOTOpbIHA noguep-
KUBaJI, 4TO «CHCTEMa, KOTOpasi UTHOPUPYET UIEI0 IMyOIMYHOro MOpsKa, €CTh CTOMb K€ MaJIo CUCTEMa YaCTHOTO MEXJ{yHapOIHOTO
paBa, KaK Ta CUCTEMA YTOJIOBHOTO IPOLIECca, KOTOpasi He MorIa Obl CIIPAaBUTBCS € Maeell cocTsazarenbHocTH» ([Tunenko A. Ovepku
IO CHCTeMaTHKe YaCTHOro MesxgyHaponHoro npasa. CI16., 1911. C. 60).
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ABYX MeTozax — (hOpMaJIbHO-IOPUAMYECKOM U CPaBHUTENBHO-TIpaBOBOM. MccnenoBanue A. [TuiieHko
«QuepkH 1Mo cUCTeMaTHKe YaCTHOTO MeX IyHAPOJHOTO MpaBax 32 0a3upoBaJIoch Ha MpUMeHeHUu (op-
MaJIbHO-IOPUIMYECKOr0 METO/Ia M MMEJIO IJIaBHOM 3a7jayell JOKa3aTh, YTO «OCHOBHBIE NIOHATHUS KOH-
(bIMKTHOM TeXHUKU (HaripuM., ordre public) JOKHBI ObITH BBEAEHBI B CAMbII OPraHU3M TOW CHCTEMBI,
KoTOpasi OyzeT mpeyiokeHa Uisi Haned Hayku» 3. M. W. BpyH, HanucaBimii MoHorpadwuio «ITyo-
JIMYHBIN TIOPSAOK B MEXIYHAPOIHOM YaCTHOM IpaBe»>4, B KauecTBE OCHOBHOTO METO/A MCCIIEIOBa-
HUS TIPUMEHWST CPaBHUTEIBHO-TIPABOBOW METOI, MOIBEPrHYB MTPABOBOMY CPaBHEHUIO OOraTeiInuii
MaTeprajl THOCTPAHHON HAyKH MEXAyHAPOJHOTO YAaCTHOTO MpaBa Mo 3TOMY BOIIPOCY.

Becbma mokasaresbHO, YTO pe3ysibTaToM MPUMEHEHHUsI B BBIINIEYKa3aHHBIX padoTax ABYX pas-
JIMYHBIX METOJOB MPOBE/ICHUSI MPABOBBIX MCCIEIOBAHUI SBIIIUCH BHIBOIIBI, COBIAIAIONINE MO CBOEH
cyrd. O0a y4YeHbIX MPHUIUIM K 3aKJIIOYEHHI0 O KOJUIM3MOHHOW MPUPOJE WHCTUTYTa IMyOIMYHOTO
nopsiaka®. B 3ToM HeT HU4ero ynmuBUTeTbHOTO. TOXKIECTBEHHOCTh PE3Y/IbTaTOB ITPABOBOTO MCCIEHO0-
BaHMsI ObLJ1a 00YCIIOBIIEHA OOIIMM YPOBHEM 3HAHMSI O TIPABOBBIX SIBJICHUSIX TOTO BPEMEHHU, KOT/Ia e1le
IWAIeKTUISCKUI MaTepuaiu3M He ObLT MPHU3HAH, KaK BCEOOIIUI MeTOJl TIO3HAHWS peabHOM JIeH-
CTBUTEJIBHOCTH, pa3pab0TKa CrielMaIbHBIX METOJOB MTPABOBBIX MCCIEIOBAHUI HAXOAMUIACh B HAYAJIb-
HOW CTa/IiH, 32 UCKJIIOUEHUEM, MOXaTyd, (popMaIbHO-IOPUAMUECKOTO METO/Ia, a YACTHBIE METO/IbI
MPaBOBOM HAyKH BOOOIIIE elle He pa3padaThiBAIMCh. B KOHEYHOM UTOre, IMEHHO HEpa3BUTOCTb U
HEaJeKBaTHOCTh CPE/ICTB TIO3HAHUSI TIPABOBOM JISICTBUTEILHOCTH SIBUJIUCH PUUYMHON BEChMa CIIOp-
HBIX BBIBOJIOB O IIPUPOZE M OyAylIeM UHCTUTYTA MyOJIMYHOTO MOPSIIKA, U HE TOJIBKO €ro.

Crnepyer MogyepKHyTh, YTO TMOCHEMYIONIME UCCIIENOBAHUS MPOOIeM MEkKIyHAPOIHOTO 4YacT-
HOTO TIpaBa, YK€ B COBETCKOE M TOCTCOBETCKOE BpeMsl, TaKke He OTIMYAIUCh Pa3padOTaHHOCTb
CpeICTB MPOBEJCHUSI MPABOBBIX MccienoBaHui. 1 oraTh ke Hanbosee XxapakTepHO 3TO MPOSIBIISETCS
Ha IpUMepe MHCTUTYTa MyOIMMYHOTo nopsiaka. Poccuiickas (coBeTcKas) IOKTPUHA MEKIyHAPOIHOTO
YaCTHOTO TpaBa He BHEC/Ia HUYEro HOBOTO B MO3HAHME CYIIHOCTH yOnuyuHoro nopsiaka. Cpopmy-
mupoBanHoe JI. A. JlyHiieM JesieHre KOHIETINHA MyOIMYHOro OpsKa Ha MO3UTHBHYIO M HETaTHB-
HYI0® SIBUJIOCh, TIO CYTH, U3JIOKeHHeM KoHuenuuu JI. Paare o mo3uTHBHON M OTpUIIATENIEHON Oro-
BOpKax MyOJIMYHOrO Mopsiika’’, Kotopasi, B CBOIO ouepe/ib, €CTh CieIcTBUe Teopuu 3¢ddektoB Kana
u [urenmemana®®. Bo Bcex mocnenyonmx padorax mo mpodieMam MeXIyHApOJIHOTO YaCTHOTO MpaBa
MIPUCYTCTBOBAJIO JIMIIIb U3JIOKeHHe KoHuernuu JI. A. JIyHia 6e3 pa3paOoTKu TEOPETHUECKHUX BOITPO-
COB JIOKTPUHBI MTyOJIMYHOTO TOPSIAKA.

Takoe mosokeHue Jesl, XapaKTepHoe Uil HAyKH MEXAyHAPOIHOTO YaCTHOTO TpaBa B LEJIOM,
HAIpsSIMyI0 CBSI3aHO C HEpa3paOOTaHHOCTBHIO BOIIPOCOB €€ METONONOrnu. Bmecte ¢ TeM ykasaHHast
MOCTAHOBKA BOMPOCa MPECTABISAETCsI O0Iee YeM aKTyaJIbHOM B CHITY ITPOLIECCOB ITI00ATN3AIMK OTHO-
HIEHUd B MUPOBOU COLMAIbHO-9KOHOMUYECKON CUCTeMEe M MHTEePHAIIMOHAIN3AlIMU CBSI3eH U OTHO-
IIEHW B Pa3IMYHBIX TOCYAAPCTBAX, & TAK)KE MPOUCXOASAINETO HAa 3TOM OCHOBE Pa3BUTHS MEXKIY-
HAPOJIHOTO YacTHOTO TpaBa. [10SIBASIOTCS] HOBbIE MPABOBBIE SIBJIEHMSI, IPU3BAHHBIE OMOCPEAOBAThH

32 Cw.: Munenxo A. Ouepky 10 CHCTEMaTHKe YacTHOTO MexayHapoaHoro npasa. CII6., 1911.
33 Tam sxe. BBoaHast 4acTb.
3 Cwm.: Bpyn M. . TTyOnuuHbIN NOPSIIOK B MEXIYHAPOIHOM YacTHOM npase. ITr., 1916.

35 Tak A. Tunenko MUIIET, YTO «HOPMbI MYOIUYHOrO MOPSIIKA He UMEIOT SKCTPAOPAMHAPHOTO XapakTepa HU B CBOEM IMPOHC-
XOXJECHUU, HU B 00beMe, HM B (PyHKIHUsX. VI3 3TOrO BBITEKAET MPOCTOW BBIBOJ: 3HAYMT, STH HOPMBI CYTh OOBIYHBIC KOJTU3UOHHBIC
HOpMBI» (CM.: [Tunenxo A. Ykas. cou. C. 171). M. U. BpyH, ucxons U3 TOro, Yto «IMyOIUYHBINA MOPSIIOK €CTh ellle HeM3BECTHAs U
HE TOTOBasl YacTh MEXIYHAPOIHOIO YaCTHOTO MpaBa, CKJIAJOYHOE MECTO, IJie MPUJICKHBIN UCKATeNh HAlIeT OOJIBIION 3arac HOBBIX
KOJUTM3HOHHBIX HOpM» (C.76), ieNiaeT BBIBOJ, UTO Oy/yIiee 3TOro MPaBOBOTO SIBJICHUS CBSI3aHO C «3aMEHOM €ro PS/IOM CIIeIIHAIbHBIX
KOJUTU3UOHHBIX HOpM» (cM.: bpyn M. U. Yka3. cou. C. 78).

36 Jlyny JI. A. MexnyHapoaHoe dactHoe mpaBo. O6mas yacts. M., 1973. C. 312.

37 Paane JI. Yxas. cou. C. 98.

38 Cm.: Bpyn M. H. TTyOnuvHbIN MOPSAOK B Mk IyHapoaHOM yacTHoM nipae. C. 65-73; Mandeavumam A. H. Taarckue koHde-
PeHIMK 0 KomupUKaLMK Mex lyHapoaHoro yactHoro npasa. T. 1. CII6., 1900. C. 247; Zitelman P. Internationales Privatrecht. Bd. 1.
B., 1897; Kahn F. Abhandlungen zum internationalen Privatrecht. Bd. 1, Munchen, 1928.
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yCIIOKHEHHEe, TUBEPCU(DUKALINI0 U YIIIyOJeHHe MHTETPAlOHHBIX IPOIECCOB, UMEIOIINX MECTO B
OTHOITIEHUSX MEXIy TOCyIapCTBaAMM, WX IOPUAMUECKUMH U (pusrdeckumu Juiamu. OJHaKO Tpy3
HEpelIeHHBIX TeOPETHUECKUX MPOoOJIeM, CBA3AHHBIX ¢ O0Jiee paHHUMU MTPABOBBIMHU SIBJICHUSIMU, HEU3-
OeXHO CKa3blBaeTCs M Ha pa3pabOTAaHHOCTU HOBBIX TMPABOBBIX WHCTUTYTOB. Tak, B IOPHINIECKON
JMTEpaType HEOMHOKPATHO BBICKA3BIBAIUCH UJIEN O TOKIECTBEHHOCTH MO3UTUBHOW OTOBOPKH O ITyO-
JIMYHOM TOPSIIKE ¥ CBEPXUMIIEPATUBHBIX HOPM, KOTOPBIE SIBJISIOTCS CPABHUTEILHO HOBBIM SIBJIEHHEM
B MexayHaponHoM vactHoM mpase. I'. K. [ImutpueBa noguepkuBaetr: «Her HUKaKUX OCHOBaHMIA
CUUTATh, YTO “0COO0 UMIIEPATUBHBIE HOPMBI” ICHCTBYIOT OT/IENILHO OT “IyOnuyHOro nopsaka”. OHu
BBIPAKAIOT MO3UTUBHYIO OTOBOPKY O IyOJIMYHOM TOPSIIKE, KOTOPAs. .. SABJSETCS 3ePKAJIbHBIM OTpa-
JKEHHeM HeraTUBHOM OrOBOPKU»*°. AHasiormuHble uaeu Obuti Beickazansl [1. K. Mocc*, B. . Epmona-
eBbM 1 O. B. CuBakoBbiM*!, P. X. ®oncomom, M. V. T'opronom u 1. A. CiaHorsiom *? 1 psiom Ipyrux
aBTOpOB. OTHAKO OTOXkJIECTBJICHUE TIOZUTUBHON OTOBOPKHU O MyOIMYHOM TIOPSI/IKE U CBEPXMMITEpa-
TUBHBIX HOPM TOBOPHUT O TEOPETHYECKOW HEepa3paOOTaHHOCTU JTAaHHOW MPOOIeMaTUKH, OTCYTCTBUU
WCTUHHOTO 3HAHUs O MIPUPOJIE, CYIIHOCTH U COACPKAHUM KaK MyOJIMYHOrO MOPsIKA, TaK M CBEp-
XUMITEPATUBHBIX HOPM. OTCYTCTBHE YeTKOTO HAYYHOTO MPEJICTABICHHS O CYTH STHUX MPABOBHIX sIBJIC-
HUI Hen30eKHO OyJeT MPUBOAUTH K X OTOXKJCCTBIICHUIO C IPYTUMU ITPABOBBIMU SIBJICHUSIMU U, KaK
pe3yJIbTaT, K OIMMOKaM B MPaBOITPUMEHHUTEILHON MPAKTHKE. Y3Ke UMEIOTCS IIPUMEPhI OTOKIeCTBIIC-
HUS HEJISCTBUTEILHOCTY TTPABOOTHOIIIEHUI ¢ MHOCTPAHHBIM JIEMEHTOM M MyOIMYHOTO Mopsiaka®.
BMmecte ¢ Tem Ha3BaHHBIE WHCTUTYTHI MMEIOT PA3IMYHYIO IOPUAMUYECKYIO MPUPOIY, Ha3HAYCHUE B
HAIIMOHAJILHOM MPABOBOM CHUCTEMe W pa3jIMuHble 1IeJIM MPABOBOTO OMOCPEIOBAHUS OOIIECTBEHHBIX
OTHOILIEHUA.

Takum 00pa3oMm, BechbMa aKTyaJIbHON MPeACTaBIseTCs TIOCTAHOBKA BOIIPOCA O JIaTbHEHIen
pa3paboTKe METOIOB M3yUYeHMs MPABOBHIX SABJICHUH B 00JIACTH MEXIyHAPOTHOIO YacTHOTO IpaBa,
aJIeKBAaTHBIX TIPEIMETY IIPABOBOTO MCCIIEIOBAHMS, & TAKKE XapaKTepy U COflepKaHUo 00beKTa mpa-
BOBOT'O PEryJIMPOBaHUS, T. €. OOIIECTBEHHBIX OTHOIIICHUH.

1.4. O0BLEeKTUBHOCTH CHCTEMHOI0 METO0/1a
HCCJIeJOBAHUSA MEKAYHAPOIHBIX YaCTHBIX
OTHOINEHUI H MeKYHAPOHOI0 YaCTHOr0 MpaBa

B kavecTBe MCXOIHOIN TEOPETUYECKOI MOCHIIKH CIEeAyeT MOJYEPKHYTh, YTO B PEaIbHOW Jei-
CTBHUTEJIbHOCTH OOIIIECTBEHHBIE OTHOIIEHUS CYILIECTBYIOT HE CaMH I0 ceOe, a B OIpe/ieJIeHHbIX B3a-
MMOCBSI35X, B3aMMOOOYCJIOBIIEHHOCTH M B3aMMOBJIMSIHUM. JIaHHBII BBIBOJI OCHOBAH Ha [TMaJIeKTHYe-
CKOM TIOJXO/I€ K JIIOOOMY HCCJIE/IOBAHMIO, B TOM YHMCJIE U B HayKe MEXIyHAPOJHOrO YaCTHOTO IpaBa.
Kak ormeuaer B. M. ChIpbIX, yKa3aHHBII METOJ OTHOCUTCS K OTHUM U3 OCHOBHBIX METOJIOB [TO3HAHUS
npaBa*, «...[paBOBeJl pacCMaTpUBAET MPABO B HEITPEPHIBHOM [IBMKEHUH, PA3BUTHH, B €r0 00YCIIOB-
JIEHHOCTH COLIMAJIbHO-9KOHOMUYECKUMM, MaTepPUaIbHBIMU OTHOILEHUSIMHU, B HEPA3PBHIBHOW CBSA3M C
roCy/1apCTBOM, HUAEOJIOTHEN M MHBIMHM COLIMAJIbHBIMU SIBJICHUSIMU» *°, TPABOBBIE SIBJIEHUS «a) JleTep-
MHHHUPYIOTCSI B KOHEUHOM UTOTe MaTepHaIbHBIMH, SKOHOMIUUYECKMMH YCIOBUSIMH 00IIeCTBA; 0) CBSI-
3aHbI IPSMO WJIM ONOCPEAOBAHO C APYTMMHU COLIMAIBHBIMU SIBJICHUSIMU; B) HAXOIATCS B [IOCTOSIHHOM

¥ Cm.: MesxyHapogsaoe yactHoe rpaBo. YueOnuk / Iog pen. I'. K. Imurpresoit. M., 2000. C. 170.

40 Cm.: Moce J1. K. ABToHOMust Bou B MPaKTHKEe Me kK IyHapOAHOro KoMMepueckoro apoutpaxa. M., 1996. C. 31.
e Epmonaes B. I'., Cusaxos O. B. MexmyHaponHoe dacTHoe paBo. Kypc rexnuit. M., 1998. C. 89.

42 Cm.: @oacon P. X., I opoon M. Y., Cnanoen /. A. MexnayHaponuble cnenku: Kpatkuii kype. M., 1996. C. 429.

oM. Lsatizepm K., Kémy X. BBeneHue B cpaBHUTEIBbHOE NPaBoOBesieHUe B chepe yacTHoro npasa: B2 1. T. 2. M., 1998. C. 12;
FBenoe A. I1. TTyOnuuHblii MOPSIIOK: 3aKOHOAATENLCTBO, JOKTPUHA, cyaeOHast paktuka // [IpaBo u sxonomuka. 1996. Ne 19-20. C. 85.

4 Cuipuix B. M. Jlormaeckue ocHOBaHUsI oOmier Teopuu npasa: B 2 1. T. 1: DnementHsiii coctas. M., 2000. C. 366.

* Coipwix B. M. Meton npaBoBoi Hayku: (OCHOBHBIE NIeMeHTHI, cTpykTypa). C. 20.
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M3MEHEHWH, Pa3BUTHM; I') TIPOLIECC CMEHBI OJHOTO MCTOPUYECKOTO THIIA TOCYAAPCTBA U TpaBa ecTh
CTPOTro 3aKOHOMEPHBIN NICTOPUYECKHI MPOIIECC, MPeJoNpeaessseMblid TPOTUBOPEUUSIMH. . . OOIIeCTBa
1 0OYCJIOBJIEHHBIN €r0 SKOHOMHUYECKMM JIBHKEHUEM» *°.

Bwmecte ¢ Tem crieoBaHue BCeoOIeMy METOY TUAJIEKTUYECKOr0 MaTepuasin3Ma B TIO3HAHUM
MPAaBOBOM JEVCTBUTELHOCTH SIBJISIETCS] HAYYHBIM OA3MCOM MPaBOBOTO MccienoBanus *’. OObeKTHB-
HbIE CBOKCTBA MMO3HABAEMOW PEaTbHOCTH, a TaKkKe MpeIMeT KOHKPETHOTO MCCIIEI0OBaHMS TPEeOyoT
MIPUMEHEHU I CTISIMAIBHBIX IIPUEMOB U CPeICTB Mo3HaHUsA. «[IoTMHHO HayYHAast METOJOJIOT | O3HA-
YaeT TaKylo pean3alfio TBOPUYECKOTo 3aMBbICIIa, HAyYHOU UIeH, KOTopasi TpedyeT He JTI0OBIX, a CTPOro
OIpeJIeJICHHBIX TTPUEMOB UccieoBaHus» 43, [Ipu poBeieHNH uccaeoBaHuii B cepe MeKTyHapO/I-
HOT'O YaCTHOTO TpaBa Mpesk/ie BCEro HEOOXOAMMO UCXOOUTh U3 OOBEKTUBHBIX CBOMCTB M3y4aeMOro
oO0bekTa. Peub uaer 06 0ObeKTUBHBIX CBOMCTBAX MpaBa B I1eJIOM U MK yHAPOJIHOTO YaCTHOTO MpaBa
B YaCTHOCTH.

BeimonHss ciykeOHyI0 pojib, TIPaBO MPHU3BAHO CIEIM(PUIESCKUMU TPABOBBIMU CPEICTBAMU
OToCpeIoBaTh OOIIECTBEHHbIE OTHOIICHUs, KOTOPblE B PEAbHOM JICHCTBUTEILHOCTA BBICTYIAIOT
00BEKTOM TPABOBOTO peryaupoBaHusi. OIHAKO «...00MIECTBEHHbIE OTHOIIECHUSI OObEKTUBUPYIOTCS
B MpaBe HE HEMOCPEICTBEHHO, a CHCTEMHO OMOCPEAYsCh BCEH CTPYKTYPHOHM HLEJIOCTHOCTBIO...» 4.
VImMeHHO cHCcTeMHON OObeKTHBAIMel OOIIECTBEHHBIX OTHOLIEHU OOYCJIOBIMBAIOTCS CHUCTEMHBIC
XapaKTEePUCTUKH TIPABOBOT'O OMOCPe0BaHK S OOIIECTBEHHBIX OTHOIIICHUI U MPABOBBIX sIBJICHNH. Kak
nomguepkrBaeT C. C. AyekceeB: «...00bEKTUBHOE IPAaBO M IMPEJCTACT B KauecTBE WHCTPyMEHTa
(MexaHM3Ma) peanu3alui 1 00ecTieueHrsi BOCIIPOM3BOICTBA JaHHOW OOIIECTBEHHOW CHCTEMBI, ee
YCTOMUYUBOTO COCTOSIHUSI B CTAaOMJIBHOM, HENPEPhIBHO (PYHKIIMOHUPYIOIIEM BHIEC BO BpeMeHU» O,
Takum 0Opa3oM, B KauecTBe OOBEKTUBHOIO (pakTa MOXKHO KOHCTATMPOBATH HAIMYME CHCTEMHO-
CTU MPABOBOTO PEryJIMPOBAHUS OOIIECTBEHHBIX OTHOIICHUH, «IIPABO CTOJIb OOIIMPHBIN U BMECTE C
TEeM IIeJIOCTHBIN COITMAIbHBIN (DeHOMEH, ero Pa3sHOOOpa3Hble KOMITOHEHTHI HACTOJIBKO OpraHuYecKu
MesX1y cOOOU CBSI3aHBI, YTO OHO BBICTYIAET B peabHOM JEHCTBUTEBHOCTH UMEHHO KaK CHCTeMa,
XapaKkTepusyeTcsl BCEMH CHCTEMHBIMH KadecTBamu»>!. B cBow odepenp, mpusHaHue 3TOro ¢hakra
00yCJIOBIIMBAET HEOOXOIMMOCTh MPUMEHEHHS CIIEIMAIbHBIX IPUEMOB U CIIOCOOOB TO3HAHUS ITUX
CHCTEMHBIX CBOWCTB, MO0 «METO[I IOPUIMIECKON HAYKU He MOKET OBITh IOHST CaM U3 ceOsl, MOCKOJIbKY
ero COOCTBEHHOE COfIepKaHKe — CHCTeMa MPaByJI, PUHIIUIIOB MO3HAHMSI, OTPAKAIONIMX crienuduye-
CKHMe 3aKOHOMEPHOCTH TMO3HAHUSI TOCYIAPCTBEHHO-TIPABOBHIX SIBJICHUH, AETEPMUHHUPYETCS 3aKOHO-
MepHOCTAMU (DYHKITMOHMPOBAHUS U PA3BUTHUS JIAHHBIX SBJICHU» >2. B CUJTy 9TOr0 UMEHHO MOTped-
HOCTH TO3HAHMSI YKa3aHHBIX CBOWCTB TPeOYIOT MPUMEHEHH s CHCTEMHOTO MeTO/Ia [IsI UCCIIeIOBAHU ST
npaBa. OcOOEHHO aKTyasleH CUCTEMHBIN TIOIXO/ TSl U3YYEHH S TPOOIeM MesKIyHaApOJAHOTO YaCTHOTO
MpaBa, CYIIECTBEHHbIE YepThl KOTOPOTO MPEIOIpeie/ieHbl €r0 MECTOM B HAIMOHAJBbHOM MPaBOBOM
CHUCTEME — KaK ee TOJICHUCTEMbI, IIPU3BAHHON OOECTIeUnTh MPABOBOE OMOCPEJOBAHNE MEXTyHAPO-
HOTO B3aMMOJICHCTBHSI HAIIMOHAJILHBIX MPABOBBIX CUCTEM Pa3IMYHBIX TOCYIAPCTB.

Ha HeoOxoquMocCTh MpUMEHEeHMsI CHCTEMHOT0 Tiojixo/a o110 ykazaHo b. V. KonbioBbM, KOTO-
PBIif OTMEUAEeT, YTO MPH U3YUYSHUN TUAJICKTHKY ITPABOBOTO PETyIMPOBAHUS MEX TyHAPOJHBIX SKOHO-
MHUYECKUX OTHOIIEHHWI OIHUM M3 BaXXKHEHIIMX METOHOJOTMYECKUX CPEACTB MOXET CIYKUTh METO

46 Tam xe. C. 21.

7 Kak ormeuaer E. W. TeMHOB, «KaTeropisi MaTepui He 00yC/IOB/IHa HIKAKMMHU IPEITOCHUIKAMH, 4 CAMA COCTABIISIET MCXOIHYIO
JMATIEKTUYECKYIO TUIaThopMy [UIsl pa3BepTHIBAHMS BCEX OCTANIBHBIX KaTeropuii» (cM.: Obrmas Teopus mpasa u rocynapersa / [on pen.
B. B. JlazapeBa. 3-e u3p., nepepad. u gon. M., 2000. C. 29).

48 Kazumupuyx B. I1. Vka3. cou. C. 45.

* Maaunosa H. 1. dunocodus npaBotBopuecTa. Exarepunoypr, 1996. C. 110.

30 Anexcees C. C. ITpaBo: a36yka — Teopusi — punocodust: OnbiT KoMmILTekcHoro uccienoanusi. C. 316.
31 Kepumos /]. A. Punocockrie 0CHOBaHMS MOMMTHKO-TIPABOBHIX HccnenoBanuid. M., 1986. C. 198.

52 Cuipuix B. M. Metop nipaBoBoil Hayku: (OCHOBHbIE 3JIeMeHTHI, cTpykTtypa). C. 15.
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cucTeMHOro noaxona’. OqHako pa3padoTKa CUCTEMHOTO METOAA AJIsl U3YYEHHsT MeXTyHapOTHOTO
YaCTHOTO IpaBa 10 HACTOSIILIET0 BPEMEHU He SIBJISIACh NMPEIMETOM CIIELIMATbHOIO HayYHOIo UCClle-
noBaHus. bonee Toro, BecbMa OrpaHMYEHO YMCJIO CIy4aeB, KOrJa CUCTEMHBIMA MOAXOJ paccMaTpH-
BAJICS B KAUECTBE OCHOBHOTO ISl U3YYEHH S OTIENIbHBIX MPOOIEM MEXIyHAPOIHOTO YACTHOTO TpaBa.
K HanbGornee BaXXHBIM U3 HUX OTHOCATCS UccieaoBanus A. A. PyGaHOBa 0 3aKOHOMEPHOCTSIX OTpaxe-
HUS1 HALIMOHAJIBHBIX MTPABOBBIX CUCTEM MPH MX B3aumopeincTeuu > u P. A. MiojuiepcoHa 0 COOTHoITIe-
HUM MEXTyHAPOIHOTO YaCTHOTO MpaBa ¢ MEkIyHAPOIHBIM MyOJINYHBIM U HALIMOHAJIBHBIM TIPABOM >,
KOTOpbIE, SIBJISISICh BECOMBIM BKJIAJIOM B IMPABOBYIO HAyKy B LIEJIOM, HE MOTYT OBITh TIPU3HAHBI CTOJb
K€ 3HAYMMBIMH C TOYKH 3pEeHHs Pa3padOTKU B HUX CUCTEMHOT'O METOIa [UIsl IPOBE/IEHNsI KOHKPET-
HBIX [IPABOBBIX MCCIIEI0OBAHUI.

Tak, A. A. Py6aHOB npeIMETOM CBOETO MCCIIeJOBaHU I N30MpaeT U3yUeHUEe OCHOB «OTHOIIICHUI
B3aMMOJIEVCTBY S, CKJIA/IIBAIOIIMXCS HA MEXAyHAPOIHOM apeHe Mek /1y HallMOHAIbHBIMU [IPAaBOBBIMU
cucteMamMu»*%. OOBEKTUBHO MpeJMeT UCCIIeJOBAHNUs, & TAK)Ke er0 OOBEKT — HAIMOHAJIbHBIE MTPAaBO-
BbI€ CUCTEMBI — TPeOYIOT MPUMEHEHH s CHCTEMHOTO 1of1xo/a. bosiee Toro, packpeiTre TeOpeTUYeCKUX
OCHOB B3aMMO/IEICTBH I HALIMOHAJIBHBIX MPABOBBIX CUCTEM ITperoJaraeT UCIOIb30BaHNeE ClIelUab-
HBIX IIPUEMOB U CPEACTB U3YUYEHUSI 3aKOHOMEPHOCTEN ITPABOBOTrO PEryIMPOBAaHUS HA3BAHHOTO B3au-
MOJIEHCTBHSI, KOTOPOE BBICTYIAET KAK MPOSsIBJIIECHHE MMMAaHEHTHOTO CBOMCTBA JIIOOO CUCTEMBI, B TOM
YHCIie HAIIMOHAIBHOW MIPABOBOM cHCTEMBbI. BMecTo 3TOro B pabote Mbl HAXOAUM TOJIBKO TEOpETHYe-
CKOoe 000CHOBaHHME 3aKOHOMEPHOCTEN MPABOBOTO PETYIMPOBAHUSI COIIMAIBHBIX OTHOIIEHHI, BHITEKA-
IOIIMX U3 OTPaKEHUsI HAIIMOHAIBHBIX TIPABOBBIX CUCTEM JIPYT JPYroM>’, 4To B IIEJIOM He JIaeT OOBEK-
TUBHOTO MPEJCTABJIEHNS O 3AKOHOMEPHOCTSIX UX B3aUMOJEUCTBUS.

Bonee Toro, aHann3 Ha3BaHHON PaOOTHI MOKA3BIBAET, YTO aBTOP (DAKTHUECKH OTOXKIECCTBIISICT
TaKye COLMAIbHBIE TTPOIECChl, KAK B3aUMOJICHCTBUE U OTPaKEHUE, YTO B peasIbHOM JAeUCTBUTEIHHO-
CTHU HE OJIHO M TO k€. B 11eJIoM ke crielyeT OTMETUTh, YTO yKa3aHHAsl IOIMEHA MOHATHI IPOUCXOAUT
u3-3a Toro, 4ro A. A. PyGaHOB, MPOBO/SI TEOPETHUECKOE HMCCIIEIOBAHUE, OT/IEIIBHO HE OCTaHABIIM-
Baercsl Ha MpoOJeMax ero MeTOIONIOrMH, 0OOCHOBAaHUM TIPUEMOB U CPEACTB MO3HAHMSI BO3HUKAIO-
IIMX NP B3aMMOJIEHCTBUN HAIIMOHAIBHBIX MPABOBBIX CUCTEM IPABOBBIX sIBJIEHU. B pabote oTcyT-
CTBYET caMa MOCTAHOBKA TaKOro Borpoca. OOBEKTUBHO IIPU pa3padOTKe METO0IOT MU UCCIIeIOBAHUS
COLIMAJIBHBIX CHUCTEM, K KOTOPbIM B PEaJIbHOW JEUCTBUTEIBHOCTU OTHOCSTCS HAllMOHAJIbHBIE IPaBO-
BbIE CUCTEMBbI, BOZHMKAET HEOOXOMMOCTh U3yUYEeHHsI 3aKOHOMEPHOCTE! MPAaBOBOrO PEryIMPOBAHUS
MX B3aMMOJEHCTBHS KaK C TOUKM 3PEHHsS] UX CUCTEMOOOPA3YIOIIMX CYITHOCTHBIX CBOMCTB, TaK U C
TOYKH 3PEHUS UX CTPYKTYPBI, IOJCUCTEM U JIEMEHTOB. TOJIBKO MPU TAKOM IOJXO/I€ MOKHO MO3HATh
3aKOHOMEPHOCTH B3aMMOJENCTBY Sl HAIIMOHAJIbHBIX ITPABOBBIX CUCTEM, UTO ITPOEKJIAPUPOBAHO LIENIBIO
Ha3BaHHOTO uccienaoBanus A. A. PybaHosa.

B nmpoTHBOIONIOKHOCTE BHIIICONMCAaHHOMY B padore P. A. MiojuilepcoHa Mbl HAaXOAUM pa3-
PabOTKy METOIONIOrMY U3y4YeHHs1 TpoOieM, CBSI3aHHBIX ¢ HAIMOHAJIbHBIMU MTPABOBBIMHU CUCTEMAMH,
MIPUMEHUTENILHO K BOITPOCY UX COOTHOIIEHUS ¢ MEXKIYHAPOAHOW CUCTEMOI M ME3KAyHAPOIHBIM YaCT-
HbeIM 1TpaBoM. Tak, aBTOop oTMeuaeT: «OJHUM U3 METOIOB, MO3BOJIAIOLIMX UCCIIEA0BATh CIOXKHbIC
00BEKTEL, COCTOLIIME U3 MHOKECTBA SJIEMEHTOB Y B3aNMOCBS3€EH, ABJIAETCA CUCTEMHEBIN ogxom» 8. 1
nanee: «CUCTEMHBIH MOAXO0[ TpeOyeT U3yUeHU s MEKAyHAPOJHOTO M HAIIMOHAJILHOTO IPaBa B CHCTEME
B3aMMOJICUCTBUSI TEX OOIIECTBEHHBIX OTHOIIIEHUH, TIOPOXKIEHHUEM KOTOPBIX OHH SIBJISIIOTCS M HA KOTO-
pble OKa3bIBAIOT 0OpAaTHOE BO3/ICHCTBHE, a TAKXKE MCCIIEIOBAaHNS UX B KAYECTBE IEMEHTOB (TIOJCH-

33 Cm.: Konvuos B. M. [lnanekTika npaBoBOro peryIupoBaHIs MEsK/IyHAPOIHBIX SKOHOMHYECKUX OTHOMICHHUIA 1 CHCTEMHBII TIOI-
xo1 // [InaneKThKa pa3BUTHS MeKIyHApOIHBIX oTHOIIEeHHH B 70-e roxpl. CO0pHMK Hay4yHBIX Tpy#oB. M.: MTIMO, 1980. C. 3.

M Cm: Pybanos A. A. TeopeTndeckue OCHOBBI MK/ yHAPOJHOTO B3aNMOJIEHCTBHS HAIIMOHAIBHBIX IPABOBBIX cucTeM. M., 1984.
5 om: Mionnepcon P. A. COOTHOIIEHHE MEXIyHAPOIHOTO U HallMOHAJILHOTO MpaBa. M., 1982.

36 Pybanos A. A. Yka3z. cou. C. 12.

37 Tam xe. C. 19-47.

58 Mionnepcon P. A. CoOTHOLIEHHE MeKyHapOAHOIo ¥ HaloHayibHoro npasa. C. 21.
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creM) Oosee MIMPOKUX COIMAIBHBIX CUCTEM, MX COOTHOIIEHUs KaK pe3y/ibTara U YacTHOTO Ciydast
B3aWMOIENCTBUS STUX COLUAIIBHBIX CUCTEM» 2.

Hcxons u3 TOro, 4to CUCTEMHBIN MOAXOM K 00BbEKTY MCCIIeJOBAHMUSI MTPEATIOaraeT yCTaHOBJIe-
HUE 3aKOHOMEPHOCTEN CTPYKTYPHl, (DYHKIIMOHUPOBAHUS U pa3BUTUS JaHHOU cuctemsl, P. A. Mion-
JIEPCOH CUUTAET, YTO «B €IMHOM CUCTEMHOM IIOJXO/I€ MOKHO Pa3INYUTh CUCTEMHO-CTPYKTYPHBIi,
CUCTEMHO-(DYHKITMOHAJIBHBI ¥ CUCTEMHO-TEHETHUECKHUI aCTIeKThl HccienoBanusi» 0. OcraHaBmBa-
SICb Ha TIPUMEHEHUM CHUCTEMHO-CTPYKTYPHOTO METOA, OH IHILET, YTO «UCCIIEA0BaHUE XapaKTepa
OOIIECTBEHHBIX OTHOIIEHUM, PEryJIUPYEMbIX COOTBETCTBYIOIMMU CUCTEMAMH TPaBa, UX B3aMMHBIX
CBsI3€H, MO3BOJISIET OTBETUTh HAa BOIPOC O MPUUMHAX B3aMMOAEWCTBUSI HOPM PA3JIMYHBIX CHCTEM
MpaBa, TaK ¥ OMPEICIUTD ero XapakTep»S!. OmHaKko Takoi noaxon TpedyeT AMAIEKTUIECKOro MeTosia
MCCIIEIOBAHMS], SIBJISIIONIETOCS HAYYHBIM OAa31COM JIJIS1 BCEX CIIEIMAIbHBIX M YACTHBIX METOJOB MO3HA-
Hus efictBuTenbHOCTU. P. A. MioiepcoH, Tak ke kKak u A. A. PybaHoB, He yaessier BHUMaHUe pa3-
paboTKe 1 OOOCHOBAHMIO COJEPKAHMS CUCTEMHOTO TMOJX0a B KOHKPETHOM ITPABOBOM HMCCJIEIOBAHUM.

B 1iesiom ke HeoOX0AMMO OTMETUTh, UTO A. A. PyGaHOB M3ydaet mpooaeMy Mesk1yHapOaHOTO
B3aMMOJICHCTBUS HAIIMOHAJIBHBIX ITPABOBBIX CUCTEM C TOUKH 3pEHMS ero conaepxanus, a P. A. Mion-
JIepcoH — xapakTepa. OqHako o0muM Uit 000MX MCCIEJOBAaHMH BBICTYTIAET OTCYTCTBHE Pa3padOTKU
METO/IOJIOTUH U3YyUEeHHUsI IPABOBBIX SIBJIEHUI, TIPEICTABIISIONIMX COOOM B peabHOM NeCTBUTEIHLHO-
CTH SIBJICHUSI CUCTEMHbIe, OOBEKTUBHO TPEAIONAraonye st U3y4eH:s X MPUPOJIbI, CONCPKaHuUs
Y B KOHEUHOM UTOTre CYLITHOCTH UCIIOIb30BaHUE CUCTEMHOIO, U B IIEPBYIO OY€peb CUCTEMHO-CTPYK-
TYPHOTO METOJA.

B 1opuanueckoit urepaType BbICKa3aHO MHEHHUE O CYILIECTBEHHO OrPaHMYEHHBIX BO3MOKHO-
CTSIX CUCTEMHO-CTpPYKTypHOro merozaa. Tak, B. M. CpIpbIX cuMTaer, 4To «CUCTEMHO-CTPYKTYpPHBIN
TMOJIXO/ KaK CIIOCOO HAYYHOTO MO3HAHUS MOXKET IMPUMEHSITHCS B UCCIEOBAHUSX, HE TyOnupys Apy-
rve METO[pl, JIMIIb Ha CTPOro OMPE/IEIEHHOM 3Tale MO3HaHUs, B MPOLECcCe U3YUYEeHUs CTPYKTYpb
MeHee CJIOXKHBIX KOMIIOHEHTOB TOTAJILHOTO 11e10r0» %2, To, 4TO CTaBUTCS B 3aCIyTy CUCTEMHO-CTPYK-
TYPHOMY TOZIXOY, CUUTAET aBTOpP, BHITEKAET U3 JUAJIEKTUKO-MATEPUATMCTUUYECKOIO METO/a MO3Ha-
HUSI, IPUMEHEHHE KOTOpPOro, B CBOIO O4epe/b, OOYCIOBJIEHO CHCTEMHOCThIO OOBEKTHMBHOTO MHpA,
BCEOOITHOCTHIO M1 MHOTOPA3JIMYHOCTBIO OTHOIIEHHI, CTOPOH, CBSI3€H MPEAMETOB U SIBIICHUI MaTepu-
QJIBHOTO M JyXOBHOro Mupa%. OHaKo, Kak OTMEYaIoch paHee, TUaJIeKTUKO-MaTepHaTMCTUIECKUI
MeTo/1 OOBEKTUBHO BBICTYIAET KaK BCEOOIIMI METO[ MO3HAHMSI, SIBJISISCh HAYyYHBIM Oa3ucoM Ipa-
BOBOTO UccieioBaHusl. KOHKpeTHble OOBEKT U MPEAMET UCCIIEI0BAHNS TIPEIONPEIEIISIOT TPUMEHe-
HHE OCOOBIX MPHEMOB M CIIOCOOOB M3YUEHMs peasbHOW JIEHCTBUTEIBHOCTH, IOJJIMHHAS HAy4YHasI
METOJIOJIOTMSI O3HAYAET TAKYI0 peaTU3aIMI0 TBOPYECKOTO 3aMBbICIIa, HAYYHOW MJer, KOTopas TpeOyeT
He JIIOOBbIX, & CTPOro OINpeeieHHbIX MPUEMOB MCCIeloBaHusI» *. B mpuHIMIle U3 3TOro Ke MCXOo-
it 1 B. M. CeIpbiX, cunTasi, 4TO MPaBO KaK OOBEKT MO3HAHMWs MPABOBOM HAYKU TPEICTaBIISET
co00i CIIOKHOE TMONMUCTPYKTYpHOE 0Opa3oBaHUE MEPAPXMUECKH B3aMMOCBSI3AHHBIX KOMIIOHEHTOB:
oTpacieil, UHCTUTYTOB U HOPM IpaBa. AHAaJIOTMYHBIMU CUCTEMaMHU BBICTYTIAIOT U OCTAJIbHBIE KOMITO-
HEHTBI [IPABOBOW HAJICTPOUKU. BcereacTBue nommcTpyKTOPHOCTH paBa MOXKHO TOBOPUTH, MO Kpail-
Hell Mepe, O YeThIpeX YPOBHSIX CUCTEMHO-CTPYKTYPHOTO aHalW3a: a) HauOosee MPOCThIX B CTPYK-
TYPHOM OTHOIIIEHUH SIBJICHUSIX (HOpMax IpaBa); ©) CHCTEMHbIX OOpa30BaHMSX, I/ TU SBICHUS
BBICTYTIAIOT B KAUECTBE JIEMEHTOB; B) CHCTEMaXx, BKJTIOUAIOIINX B ceOsl CUCTEMHBIE 00Opa30BaHMsI BTO-

3 Tam xe. C. 22.

60 .
Mionnepcorn P. A. COOTHOIICHHE 1 B3aUMOJICHCTBUE MEXKIYHAPOAHOTO MyOIMYHOT0, MEXIYHAPOIHOTO YaCTHOTO M HALIMOHAb-
HOTO ITpaBa (TeOPEeTUKO-METONOIOTMUECKOe HcceoBanue). ABToped. auc. .. IOKT. opua. Hayk. M., 1985. C. 19.

61 Tam xe.
62 Cuipuix B. M. Jlornueckue ocHOBaHUs1 o0uieit Teopuu mpasa. C. 467.
63 Tam xe. C. 466.

64 Kazumupuyk B. I1. Yka3. cou. C. 45.
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POro ypOBHSI; T) TOTAJILHOM LIEJIOCTHOCTH (TIpaBe B 1iesioM)®. Takum 00pa3oM, MOKHO CliesiaTh BHIBO/,
yro B. M. ChIpbIX NpU MPOBEJEHUM CUCTEMHBIX MPABOBBIX MCCIIEIOBAHUI MCXOMUT U3 MOIUCTPYK-
TYPHOT'O XapakTepa MpaBa Kak COLUAJIBHOTO sIBIeHHs. To ecTh MMEHHO MO3HAHUE CTPYKTYpPBI TOTO
WJIM MIHOTO TPABOBOTO SIBJICHUSI CTAHOBUTCS TIPEIMETOM HAyYHOTO aHAIN3A U TEJIbI0 UCCIIEIOBAHMUS.
Kpome TOro, MOJKHO MpennoNoKUTh, YTO CTPYKTYpY cUcTeMsbl, o MHeHuio B. M. Chipbix, oOpa-
3yI0T COCTaBJISIIONIME ee MeMeHThl. Kak oTMeuaer aBTop, «modoe 1eJI0CTHOe siBJieHue (TIpeamer),
COCTOSsIITIeEe U3 COBOKYITHOCTH B3aMMOCBSI3aHHBIX JIEMEHTOB, MTPECTABIISIET cO00 cuctemy» . Ecim
3TO TaK, TO CTAHOBHTCS TMOHSTHO, YTO UMEHHO M3YyYeHHE CTPYKTYphl MEHee CJIOKHBIX KOMIIOHEHTOB
TOTAJILHOTO 11eJ10r0 siBisietcs: y B. M. ChIpbIX mpeqMeToM CUCTEMHO-CTPYKTYPHOTO TTOAXO/A.

Bwmecre ¢ Tem Takoil oxxo/ K MO3HAHUIO [TPABOBBIX SIBJIEHUI B JEMCTBUTEIILHOCTU O3HAYaeT
CYMMaTHMBHBII MOAXOJ K MCCIIEIOBAHUIO OPraHMUYECKH CHCTEMHOTO SIBJICHUsI, KOTOPbIA KPUTUKYET
cam aBtop®’. Byayun orpaHMUYEHHBIM, OH HE MO3BOJISIET MOMIYYUTh OOBEKTUBHOE 3HAHHUE O MHOTHX
acreKTax MpaBa UMEHHO KaK CHCTEMHOTO SIBJIEHUSI PEAbHOU IeMCTBUTENBHOCTH. ABTOp MoJaraet,
YTO UMEHHO 3JIEMEHTHI 0COOBIM 00pa30M OpraHM30BaHHbBIC TPEICTABIAIOT codoil cuctemy. Mepap-
XAYECKOEe PacIoNOKeHNE B3aMMOCBSI3aHHBIX KOMIIOHEHTOB — OTpacjieil, MHCTUTYTOB U HOPM TIpaBa —
oOpa3zyeT CTPYKTYpPY CHCTEMBI, KOTOpasi M COCTABJISIET MTPEAMET CUCTEMHO-CTPYKTYpHOro noaxona. B
TO e BpeMsl, KaK CIIPaBe/IJIMBO OTMEYAJIOCh B MICCIEJOBAHMUIX, OCHOBAHHBIX HA CHCTEMHOM TOJXO/IE,
«B CJIO)KHOOPraHM30BAaHHOM CHCTEMe BaKHBI HE JIEMEHTHI UM €€ YacTH caMH 1o cede, a Te CBSI3U
Y OTHOIIIEHHMSI, B KOTOPBIX OHU HAXOISATCS U KOTOPBIE KaK pa3 M XapaKTepU3YIOT KU3HEICATEIbHOCTh
CHUCTEMBI, BasK€H OCOOBIH /17151 KaKJIOM CUCTEMBI CIIOCOO CBSI3M JIEMEHTOB CUCTEMBI, Oflarogapsi KOTo-
pomy cucteMa (pyHKIIOHUPYET U Pa3BUBAETCS. DTOT CIOCOO CBSI3M MPEACTABISIET HU UTO UHOE, KaK
CTPYKTYpY cuUcTeMbI»%%. Bonee Toro, «CTpyKTypa — 3T0 0COOBIH, IPUCYITHI KaKI0W CUCTEME CIIOCO0
CBSI3H JIEMEHTOB CHCTEMbI, BO3HUKAIOIIUI 3aKOHOMEPHO B Tipoliecce (PyHKIIMOHUPOBAHUS U Pa3BH-
THST CUCTEMBI»®.

[IpumeHeHre CUCTEMHOTO METOJa O3Ha4YaeT TEOPEeTHUECKOe MCCIeoBaHNe OOBEKTOB, Tpel-
CTaBJISIIONIMX COOOM CJIOKHBIE PA3BUBAIOIIMECS] CUCTEMBI, C LIEJbIO OIPEAEICHUs] MEXaHU3MOB (DyHK-
[IMOHUPOBAHUSI, Pa3BUTUsI M TOLJIEPXKAHUS EJIOCTHOCTU 3TUX cucTeM. HeoOXOmuMbIM yCIoBHEM
CHCTEMHOTO TIOJIXO/Ia SIBJISIETCS BBISIBJICHUE CUCTEMHBIX KaueCTB U3y4aeMbIX OOBEKTOB, O€3 3HAHUS
KOTOPBIX BCSIKOE M3y4eHHE CJIOKHBIX 0OBEKTOB (0OCOOSHHO COIMAIbHBIX ) BOJIBHO MJIM HEBOJIBHO Oy/ieT
cOMBAThCs Ha MyTh CBEJEHUS CJIOKHOTO K Tpoctomy’’. MICXOIHBIM IyHKTOM CHUCTEMHOTO IMOAXOAA
SIBJISIETCSL OMpe/esieHNe IeJIOCTHOTO XapakTepa MCCIeyeMbIX OOLIeCTBEHHBIX OTHOINEHUH, Bbe-
JIeHWe UX U3 JIPYruX CHUCTEM OTHOIIEHWH, C KOTOPHIMH OHM B3aMMOJEWCTBYIOT, ONpe/eieHne UxX
MecTa B MepapXuu JIpyrux cucteM. boree TOro, B CI0KHOOPraHM30BAaHHOW CHUCTEME BAaXKHBI CBSI3H
Y OTHOILICHUsI, BO3HUKAIOIINE MEXKy ee deMeHTaMu. VIMEHHO COBOKYITHOCTh CBSI3€i M OTHOIIIE-
HUI, XapaKTepusyemasi OJHOPOIHOCTBIO, (POPMHUPYET OIpPEAEIEHHYIO LEeJOCTHOCTh, O0MIaIAM0IIyI0
CUCTEMHBIMHU XapaKTEpUCTHKaMH, T. €. caMy CHCTeMy. B cHCTeMHOM ucciefoBaHMM TPUHIIMIIN-
QJIPHO BKHBIM SIBJISIETCS KaK M3y4YeHHE 3aKOHOMEPHOCTEW CBSI3€H M OTHOIIEHWH, BO3HUKAIOIINX
npu (PYHKIIMOHUPOBAHMM CHCTEMBI KaK HEJOCTHOCTH, TaK M COIMATBHOTO SIBJICHUS, UMEIOIIEro
CJIO)KHO OPTaHU30BAHHYIO CTPYKTYpy. XapakTep M cocod CBSI3M 3JIEMEHTOB CUCTEMBI, ONpeessie-
MBbI€ CBOMCTBAMU MOCTIEAHUX, OOBEKTUBHO TPEOYIOT CrIeIM(UIECKUX CPEICTB ITPABOBOTO PEryIvpo-
BaHusi. Kpome Toro, He06X0AMMO yUUTHIBATH CHIEHU(DUKY CBSI3€i U OTHOIIEHHIA, BO3HUKAIOIIMX KaK

5 Cwm.: Coipoix B. M. Jlornyeckue ocHoBaHUsI o01ueii Teopuu npaa. C. 466.

66 Cuipuix B. M. Metop nipaBoBoi Hayku: (OCHOBHBIE JIeMeHTHI, cTpykTypa). C. 124.

7B.M. Chipbix muiert: «Ilogxon k MpocToit COBOKYIHOCTH (CyMMe) OTIE/IbHbIX YacTel Kak OpraHMYeCK!U LeJIOCTHOMY SIBJICHUIO
1, HA000POT, AHAJIM3 OPTaHUIECKOTO SIBJICHHS] KaK CYMMaTHBHOTO ITPUBOJAT K HEBEPHOMY IIOHMMAHHMIO IPHPOIBI ICCIIEyeMOTo» (CM.
Cuipvix B. M. Jlorndeckue OCHOBaHUs oO1ieil Teopuu npasa. C. 456).

88 ITosonsicos 3. A. Vkas. cou. C. 46.

% Tam we. C. 54.

70 Tam xe. C. 9-10.
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BHYTPU CHCTEMBI, IPH B3aUMOJICVICTBUY €€ JIEMEHTOB, TaK ¥ BHE CUCTEMBI, TIPH €€ B3aMMOJCUCTBUN
C IPYTMMU OJHOTIOPSIKOBBIMU MJTH O0Jiee BHICOKOOPTaHM30BAHHBIMH CHCTEMaMHM, 2 TaKkKe JIeMeH-
TOB pa3JIMYHBIX CHCTeM MeXIy coOoi. M HakoHell, ompelesieHHOU crienuuKor 00aiaoT CBA3U
Y OTHOIIIEHH S, ONIOCPEAYIOIINE CYITHOCTHBIE CBOMCTBA COIUATBHON CHUCTEMBI, KOTOPBIE B IIEJIOM U
XapaKTepu3yloT ee B peasbHOW JEHCTBUTENILHOCTU Kak cucteMy. OCHOBHBIMU CBOMCTBAMH JIIOOOM
CHCTEMBI, B TOM YHCJIe TIPAaBOBOM, ABJIAIOTCS: 1) IIENIOCTHOCTh'!; 2) MHTErpaTUBHOCTh CBOMCTB, KOTO-
pbIMU 00JTaIaeT TOJIBKO cama CHCTEMa, a He ee JIeMeHTHI’%; 3) (DyHKIIMOHMPOBAHUE CUCTEMBI KaK ee
MMMaHEHTHOE CBOWCTBO, OJlaroiapsi KOTOPOMY U C ITOMOIIBI0 KOTOPOTO OHA CYIIECTBYeT '; 4) yCcTOM-
YUBOCTh CHICTEMBI — TOMEOCTA3UC 4,

B 1ieioM HEOOXOIUMO OTMETHTH, YTO, UCTIONB3YSI CUCTEMHO-CTPYKTYPHBIA METOI B OIpaHM-
YEHHOM BHJIe, Kak 310 mpemiaraeT B. M. ChIpbIX, HEBO3MOKHO OTBETHTh Ha BCE BbIIIICHA3BAaHHbIC
BOMPOCHL. B JIefCTBUTEILHOCTY UCTIONH30BAHUE CUCTEMHO-CTPYKTYPHOTO METO/Ia O3HA4YaeT u3yde-
HUE HE TOJILKO CTPYKTYPhl MEHEE CJIOKHBIX KOMIIOHEHTOB TOTAJILHOTO IIEJIOr0, HO U 3aKOHOMEPHO-
CTeil, CBSI3el M OTHOLUEHUI, BOSHUKAIOIIMX: 1) BHYTPH CUCTEMBI — MEX]y CTPYKTYPOUM U TOTAJIbHBIM
LeJIBIM (TIPaBOM), MEXkJ1y CTPYKTYPOM U JIEMEHTaMHU CUCTEMBbI, MEXTy MOJICUCTEMAMU U CTPYKTY POt
CHCTEMBI, MEK/Iy CAMUMHM JIEMEHTAMH CUCTEMBI; 2) BHE CUCTEMBI — [P B3aMMOJCUCTBUN CHCTEMBI,
ee TMOJICUCTEM, SJIEMEHTOB U CTPYKTYPHI C IPYTMMH CHCTEMaMH U CUCTEMHBIMU sIBJICHUSIMH. MIMeHHO
MO3TOMY MOXHO TOJIbKO mojiepxarb MHeHue 1. A. KepumoBa, 4To «CHUCTEMHBIN MOAXOM K TOJH-
THUKO-TIPABOBBIM SIBJICHUSIM HEOOXOOUMO MperonaraeT ux KOMIUICKCHOE HCCIIeIOBaHUE, KOTOpoe
TpeOyeT B IepBYIO OUepe/ib BHISICHEHUS KAYECTB CUCTEMHOCTH M CTPYKTYPHO-(DYHKITMOHATBHBIX 3aBH-
CHMOCTEH CaMHX SIBJICHUI» .

OMHOBpEMEHHO HEOOXOOVMO MMOJYEePKHYTh, UTO WCIIOIb30BAHUE CHUCTEMHOTO, B TOM YHCIIE
CHCTEMHO-CTPYKTYPHOTO, METOJ]a He MOXET aOCOIOTU3NPOBATLCS U PACCMATPUBAThCSA B KauecTBe
aJIbTEPHATHBHI TUajieKTuYeckomy Metody. Kak cnpaBenymmBo ormedaetr B. M. ChIpbiX, «IHaIeKTH-
YECKUI METOJT KaK CYObEKTUBHOE OTPaKeHHE BCEOOIMX 3aKOHOMEPHOCTEN 0OBbEKTUBHOTO MUPa HE
MOeT OBITh MOJIMHHO HAYYHBIM METOJIOM... He UMesl B Ka4eCTBE OJJHOTO M3 CBOMX KOMIIOHEHTOB
MIPUHITUTIOB CUCTEMHO-CTPYKTYPHOTO aHasm3a»’®. TIpuMeHeHre CUCTEMHOr0 MeToJa B OTpPbIBE OT
IMAIeKTUIECKOUN 00YCIIOBJICHHOCTH pealbHOM ISHCTBUTEILHOCTH, aHATM3a KOHKPETHBIX OOIIECTBEH-
HBIX OTHOIIICHUI, UX CUCTEMHOM B3aMMOCBSI3AHHOCTH M B3aMMOOOYCJIOBJIEHHOCTH HE MOXET JIaTh
WCTUHHOTO 3HAHUS O MPUPOJE U XapaKTepe MPABOBBIX CBA3EH, BOHUKAOIIUX B IPABOBOM CHUCTEME,
100 MPaBO HE MOKET ObITh TIOHATO CAMO U3 ceOs1, a OOYCIIOBIMBACTCS B KOHEUHOM UTOTe MaTepHasTh-
HBIM, SKOHOMHYECKUM IBMKEHHEM oOrecTBa’’.

71 LlestocTHOCTD Kak CBOICTBO, XapaKTepHU3yIolllee COLUAIBHOE SIBIEHHE B KAYeCTBE CUCTEMBI, OTMeUaJlach MHOTUMH HUCCIIeI0Ba-
tensmu. Tak, [1. A. KeprimMoB noguepkuBaet: «Ecii. .. OTAeIbHOE TaK WK UHAYE eCTh 00IIee, TO ¥ YacTh B TOIM WM UHOW Mepe sIBJIs-
eTcs uenbiM. Bmecte ¢ Tem, Kak 1 ofinee, 1eioe eCTh CTOPOHA WM CYIITHOCTb YacTH, a YacTh, KaK U OTIebHOEe, 00JIaaeT CBOUMHU
crieruUIecKMU 0COOCHHOCTSIMH, TIPH3HAKaMU, YepTamu. HakoHell, OMOGHO COOTHOIIEHHIO OTIEIBHOTO M OOIIEro BCsKasl YacTh
MHOXECTBOM I1€PEXO/IOB CBSI3aHa C JPYIrMMH YaCTsIMH, COCTABJISAIONIMMU LEJIOCTHOCT. ..» (cM.: Kepumos [I. A. ®uocodcekue npo-
6nembl ipaea. M., 1972. C. 262).

23 A. [Mo3nusikoB mumier: «CrucTeMa Kak HelIO0CTHOCTh 00ajaeT 0COOBIMU MHTErPATUBHBIMU (CUCTEMHBIMHE) KaueCTBaMH, KOTO-
pble OTCYTCTBYIOT Y OTIEJIBHO B3ATHIX JIEMEHTOB M KOTOPbIE IPOSIBJISIOTCS TOJIBKO B pAMKaX BCEro LIEJIOT0, YTO U MO3BOJISIET OTACIATD

OJIHy KaueCTBEHHO OMNPE/ENEHHYI0 CUCTEMY OT JIPYTHX cucteM» (cM.: Tlozonsaxos 3. A. Ykas. cou. C. 18).

73 o
«...Jliobast cictemMa He MoxkeT ObITh He(byHKIMOHUpYoIIeil. Het cuctemsl 6e3 (pyHKIMOHUPOBAHHUS1, KOTOPOE U 00YCIIOBIMBACT

ee JUHAMHYHO Pa3BHBAIOIIUICS XapakTep» (cM.: Kepumos J. A. dunocodckre oCHOBaHHSI MOMTUTHKO-TIPABOBBIX HccaepoBaHuid. C.
219).

74 Fomeocrasic — ofecricueHne JMHAMUIECKOTO paBHOBECHsI MEXKIy CUCTEMON M CPe/lol, COXpaHeH!e ee Ka4eCTBEHHO onpere-
JIEHHOCTH BOITIPEKH pa3pyLIAIONINM BO3IEHCTBUSIM, IIPEOJI0JICHHE IIPOTUBOPEUNIT MEX/Ty SJIEMEHTAMH CHCTEMBI, CHCTEMOM 1 BHEIITHEH
cpenoit (eMm.: baxpax /. H. AnmunncrparuBHoe ripaso Poccuu. M., 2000).

5 Kepumos /]. A. Punocodckre OCHOBaHUS MOIUTUKO-TIPABOBBIX MccenoBanuil. M., 1986. C. 207.

6 Cuipuix B. M. Jlormueckue ocHOBaHUS oomiei Teopru mpasa. C. 466.

T Cwm.: Cuipvix B. M. Meton nipaBoBoii Hayku: (OCHOBHBIE JIeMeHTHI, CTpyKTypa). C. 74.
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Takum 06pa3oM, UCXOS U3 MIPEAMETA UCCIIE0BaHMS (M3ydYeHHe MPABOBOTO PETYIMPOBAHUS
MEX/JyHAPOAHBIX YACTHBIX OTHOUIEHUI MPU B3aUMOJEICTBUM HAIIMOHAJIBHBIX MPABOBBIX CHCTEM U
MX KOHKPETHBIX MPOSIBJICHHUI B (DOPMaIILHO BBIPAXKEHHBIX MIPABOBBIX MHCTUTYTAX), & TAK)KE OObEKTa
UCCJIEOBaHMS, B KAUECTBE KOTOPOIO BBICTYIAIOT MEXJyHAPOAHbIE YaCTHbIE OTHOIIEHHS, ONIOCPEY-
IOII1e HAIIMOHAJIbHBIE TTPABOBBIE CHCTEMBI, 0ObEKTHBHO HEOOXOIMMO IPUMEHEHHE CUCTEMHO-CTPYK-
TYPHOT'O METO/Ia, OCHOBAHHOTO Ha BCEOOIIEM THaIeKTUKO-MATEPUATMCTHIECKOM METOIE.

B nccnenoBanuu He cTaBUTCS LieJb IPUMEHEHU S BCETO apCeHala METO/IOB HAyUHOT'O ITO3HAHUS
[IPaBOBOM JIEMCTBUTENILHOCTU. BMecTe ¢ TeM B CUJTy TOrO, YTO KOHEYHO! LEJIbI0 MCCIIEA0OBAHUS SIBJISI-
ercsl MOJlyYeHUe 3HAHUsI O CYIIHOCTH IPABOBbIX SIBJIEHUI, ONOCPEAYIOIIMX B3aMMOAEHUCTBUE HAIU-
OHAJIBHBIX TPABOBBIX CHUCTEM, Yepe3 MMO3HAHME 3aKOHOMEPHOCTEW MPABOBOIO PETryJIMPOBAHUSI BO3-
HUKAIOIIUX [P 3TOM MEKIyHAPOAHBIX YACTHBIX OTHOIIEHUH, OOBEKTUBHO OOYCIOBIEHHBIM TaKKe
SIBJISIETCSl TIPMMEHEHNE MEeTOla BOCXOXKJIEHUsI OT KOHKPETHOrO K aOCTPaKTHOMY TP BBISIBJICHUM
Ha3BaHHBIX 3aKOHOMEPHOCTEH, a TaKKe METOAA IBIMKEHHS OT aOCTPAKTHOTO K KOHKPETHOMY JISI
MO3HAHM S CYIIIHOCTH PAaBOBBIX SIBJIEHUIL, OIIOCPEYIOIINX TaKOe B3aumoeiictue. Peub naer o nony-
YEHUU TEOPETUUYECKOTO 3HAHUS, PACKPBIBAIOLLIETO CYIIIHOCTb [TPABOBBIX SIBJICHUI B MEKAyHAPOIHOM
YaCTHOM TIpaBe, MPEek/Ie BCEro OTOBOPKU O MyOJIMYHOM MOPS/IKE; & TAKKE — 3a4aCTyI0 OTOXAECTBIIS-
eMBIX C ITyOJIMYHBIM MOPSIIKOM — UMIIEPATUBHBIX HOPM, UMEIOIIMX 0cO00e 3HaYeHUe, 00X0/1a 3aKOHa,
HE/IEUCTBUTEILHOCTH TPaKIAHCKUX MPABOOTHOILEHUIN ¢ MHOCTPAHHBIM 3j1eMeHToM. Kak oTmeuaer
B. M. ChpIpbIX, «K PaCKpBITHIO TUAJIEKTUKU KOHKPETHOTO, €r0 CYLIHOCTHBIX CTOPOH, CBSI3€W BEJET
OJIMH IyTh — BOCXOK/IEHHUE OT aOCTPAKTHOTO K KOHKPETHOMY» 8.

B pabote ocoboe BHMMaHUe OyaeT yreleHO pa3paboTke OOIIMX BOIPOCOB TEOPUH Tocymap-
CTBA M IIpaBa, 0e3 MpeJBapUTEIHHOTO PElIeHHs KOTOPHIX N3y4YeHHEe YaCTHBIX BOIIPOCOB HACTOSIIETO
uccreioBaHusi OyleT HeBO3MOXHBIM. B mepByio ouepelh 3T0O OTHOCHTCSI K TAKMM aclieKTaM, Kak
OIpeJeIeHne MeCTa MEK/1yHApPOJHbIX YACTHBIX OTHOIIEHUI M MEXIyHApPOJAHOTO YaCTHOIO IpaBa B
CHCTEME COLIMATIbHO-9KOHOMUYECKHX OTHOIIEHHI OOIIECTBA, BHISIBICHUE COOTHOIIICHUS TOCYIapCTBa
U 1paBa He TOJIbKO C TOUKH 3pEHUS] UX MTPUHA/IJIEKHOCTU K HaJCTPOIKE HaJl COLIMAIbHO-9KOHOMUYE-
CKMM 0a3ucoM OOIIEeCTBa, KaK 3TO JAOJTHe rofabl MPErnoJHOCHIOCh OTEUECTBEHHO! (pritocodcko u
IOpPUINYECKON HAYKOHM, HO U C TOYKM 3PEHMS UX CUCTEMHBIX KAueCTB, a TaKke MMPUHAIJIEKHOCTU K
cuctemMaM 0oJiee BHICOKOTO TOPsIAKA.

Heo6xonmmo noguepkHyTh, 4TO pa3padOTKa METOAOIOTMUYECKMX BOMPOCOB OYIET MPOBOAUTCS
B XOJI€ aHAJIN3a KOHKPETHBIX acCleKTOB, KACAIOIIMXCS U3YYEeHHUsI 3aKOHOMEPHOCTEN B3aUMOJIEICTBUS
HallMOHAJIbHBIX NPABOBBIX CUCTEM U IOJYYEHHUsI Ha TOM OCHOBE TEOPETHUYECKUX 3HAHUHI O I0pUIU-
YECKMX KOHCTPYKLUAX (popMax), MPU3BaHHBIX OIOCPEIOBATh TAKOE B3aUMOJIEIICTBHE.

Takum 06pa3oMm, TOJIBKO TEOPETHUECKOE HCCIEJOBAHME TIPABOBBIX SIBJICHUH C IIEJIbI0 TO3HAHUS
UX CYIIHOCTH, IPUMEHEHHE JIJIs1 STOTO aJIeKBATHBIX MPUEMOB M CPEICTB CIIOCOOHO MOJIOKUTH KOHEI
OECKOHEYHBIM CIIOPaM BOKPYT T€X WJIM MHBIX MPABOBBIX SIBJICHUI, OCHOBAHHBIX HAa SMITMPUIECKUX
HAOJTIOIEHU X MHCTUTYTATM3alMH (POPMBI TIOCJCAHMX B HAIIMOHAIBHBIX MTPABOBBIX CHCTEMAX.

Bwmecre ¢ TeM B Hay4yHOIl JIUTepaType ellle BCTPEYaeTcsl HeIOOLEHKA TEOPETUYECKOTO METOoIa
u3y4deHus rpaBoBbIX siBjeHuid. Tak, A. H. ZKuibsiioB u A. V1. MypaHoB, uccienysi TeHASHIIMU COBpe-
MEHHOTO Pa3BUTHS MEXKYHAPOAHOTO YaCTHOTO IPaBa, MOJUYEPKUBAIOT €r0 MPaKTUYECKUil, a HE TeO-
peruyeckuid xapakrep: «Ecinu eme B Havasie XX Beka ero (MexIyHapOAHOIO YacTHOIO MpaBa. —
B. K.) 3a1a4eii cCYMTaIOCh YyCTAaHOBJIEHHE a Priori MEXaHUCTUYECKOTO pa3rpaHndeHus cdep 1eicTBus
HAlMOHAJIbHBIX MTPABOMNOPSIKOB B IIPOCTPAHCTBE. .. TaK YTO B UTOre 3Ta cepa MnpaBa CUMTANACh BO
MHOTOM a0CTPAKTHOM U TEOPETUUYECKOM. .. TO HAa CETOMHSAIITHUIN IeHb. .. COBPEMEHHOE MEeX TyHapOI-
HOE YaCTHOE MPaBO OCHOBAHO Ha JKMBOM MpakTuke»’?. OIHAKO pasrpaHnyeHue cep IerCTBUs HallU-
OHAJTBHBIX TIPABOIIOPSIIKOB SIBJISIETCS] X OOBEKTUBHBIM CBOMCTBOM. [IpryeM OHUM U3 CaMbIX CYIII-

8 Cuipuix B. M. Jlormueckue ocHOBaHUS oomieil Teopru mpasa. C. 475.

» Kunvyos A. H., Mypanos A. H. Yka3z. cou. C. 40.
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HOCTHBIX, TaK KaK, eClii Obl He ObUIO TAKOTO pa3rpaHUYeHHs], TO pedb Obl IIJIa O eAWHOM MTPABOBON
CHCTEMe ISl BCEX TOCYIApCTB M He ObUIO Obl BOOOIIE MPOOIeMBbI OnpeesieH s IPUMEHUMOTO TpaBa,
He ObUIO OBl B 1IEJIOM U MEX/IyHAPOIHOTO YaCTHOTO MpaBa KakK MMPaBOBOIO U COLMAIBHOTO SIBJICHUSI.
[MpakTHYecKre CBOMCTBA MEKIyHAPOIHOTO YACTHOIO IPaBa, KOHEYHO e, MIMEIOT CYIeCTBEHHOE 3Ha-
YeHHe B paMKax oOecriedeHHsI MPOLECCOB II00AM3AIMU COLUATbHO-9KOHOMUYECKUX OTHOIICHUI
MHUPOBOM cUCTeMbl. V3ydyeHre MpaKTUKU MeXIyHapOIHOTO YaCTHOTO TpaBa MpejoaraeT UCoJib-
30BaHME SMIMPUUECKUX METOJOB MCCIIeJOBAHMUS U IaeT OIpeeieHHOe 3HaHue o npenmere. Ho ato
3HaHWe, SBJISASICH 0a30i s OoJiee ITyOOKUX UCCIIEIOBAHUM, BCe e He MOXKET JIaTh UICTUHHOE TTpe/I-
CTaBJICHUE O CYTH CAMUX sIBJICHUM, O 3aKOHOMEPHOCTSIX TIPABOBOTO PEryJIMPOBAHKS B3aUMOJICICTBRY-
IOIIMX HAIMOHAJIBHBIX TIPABOBBIX CHCTEM, OIPE/ICIUTh MECTO TeX MJIM UHBIX WHCTUTYTOB MEK/yHa-
POIHOTO YAaCTHOTO TpaBa Kak IPaBOBBIX sIBJICHUH B MPAaBOBOM cucTeMe. Bosee Toro, HenooleHKa
MMEHHO TEOPETUUECKOTO 3HAHU I TOPOKJAET OIMOOYHOE MPEICTABICHHE O SIBJICHUSIX, OTHOCSIIIIUXCS
K TIpeIMeTy MeXIyHApPOJHOTO YaCTHOTO IpaBa, CIIOCOOHA MOTPY3UTh UCCIeoBaTeNiel B OeCKOHeY-
HbIE CIIOPBI 00 UX MPUPOJE, CYIIHOCTU U COIACPKAHUH. SIPKUM MPUMEPOM STOMY SIBJISIETCS TaKoe
NPaBOBOE SIBJICHUE, KaK MyOIUYHbINA MOPSAIOK. HeCKOIbKO BEKOB BEIyTCs CIIOPbI BOKPYT JAHHOTO
npaBoBoro (peHoMeHa. OTCYTCTBHE a[JeKBaTHBIX METO/IOB €TI0 UCCIIEIOBAHMSI YBOAMJIO YUEHBIX B Oec-
TUIO/IHbIC TIOMCKY KPUTEPHS MTyOJIMYHOTO MOPSIIKA, B KAYECTBE KOTOPOro paccMaTpUBAIMCh 0COObIE
1eJT1, COJIep)KaHue, CBOMCTBA 3aKOHOB M T. JI. [IpakTHueckas peain3alis TAKOrO BHETEOPETUIECKOTO
MIPE/ICTABIICHHUSI O IyOIMYHOM MOPSIIKE TPUBOAMIIA OO K ero adCOMOTH3ALMH KaK 9KCTpaopArHap-
HOTO CPEJICTBA, MO3BOJISIONIETO MCKIII0YaTh NPHMMEHEeHUe WHOCTPAHHOTO TpaBa B JIIOOBIX CITydasix,
KOTJIa 3TO BBITOHO TocymapcTBy (mpaktuka Ppanrmu, CIHA)3, mubo HemooreHke 3TOro siBICHUS
(Kan, bpyH, ITunenko). B koHEUHOM UTOre U B HACTOSAILIEE BPEMS, UMEHHO M3-3a OTCYTCTBUS TEOPE-
THYECKOTO 3HAHUS O MyOJIMYHOM TMOPsIIKE, Mbl IMEeM I0pUANYEcKoe 0(hOpMIICHHE STOTO U JPYTUX
MIPABOBBIX SIBJICHUI, HE B TIOJTHOW Mepe COOTBETCTBYIOIIECE MX CYIITHOCTH.
PazpaboTka yka3zaHHBIX POOJIEM SIBJISETCS MPEAMETOM HACTOSIIErO UCCIeJOBAHMSI.

80 Cwm.: Kopeuxuii B. M. OuyepKu aHIJIO-aMEPUKAHCKOHN JTOKTPUHBI M MPAKTUKHM MEXAyHapOIHOro YacTHoro npasa. M., 1948. C.
23-103.
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I'nasa 2
MecTo MeK/IyHAPOAHBIX YACTHBIX OTHOIIEHUH
M MEK/IyHAPO/JHOr0 YaCTHOIO MPaBa B CUCTEMeE
COMAJbHO-9KOHOMHYECKHX OTHOIEHNH 001ecTBa

B cuny Toro, 4ro mpeaMeToM HACTOSIIErO MCCIENOBAHUS SIBSETCS] TEOPETHUKO-METON0JIOTU-
Yyeckasi pa3paboTKa BOMPOCOB MPABOBOTO PETyJIMPOBAHUS MEXIYHAPOAHBIX YACTHBIX OTHOIICHUM
MIpY B3aMMOJICHICTBUM HAIIMOHAIBHBIX MPABOBBIX CHUCTEM, CO3JIAIOIIAs OCHOBY /ISl TIOJyYeHUsI TEeO-
PETHYECKOTO 3HAHUSI O MeCTe MPABOBBIX SIBJIEHUH MEXIYHAPOTHOTO YacTHOTO MpaBa B CHCTEME
TAKOTO B3aMMOJICHCTBHSI, OObEKTBHO HEOOXOIUMBIM SIBJISIETCS] U3yUeHHE MeCTa OTHOIICHUH, BO3-
HUKAIOIINX MEXKAY CyObEKTaMU Pa3IUYHBIX TOCYIAPCTB (IOPUIMUECKIMHU U (PU3NIECKUMH JIUIAMH),
B CHCTEME COIMATbHO-9KOHOMUYECKUX OTHOIIeHUI oOmectBa. [IppyeM B crieliMagbHOM PaccMOT-
PEHUM HYXJaeTcs BOMPOC: B KAKYI0 COIMAIBHYIO CUCTEMY BXOIAT Ha3BaHHbBIE OTHOIIEHUSI — MUPO-
BYIO CUCTEMY COIMATbHO-9KOHOMUYECKUX OTHOIIEHHUI, CHCTEMY MEKIOCY/IapCTBEHHBIX OTHOIIICHU,
CaMOCTOSITEJIBHYIO CHCTEMY MEXyHAPOIHbBIX YACTHBIX OTHOIICHUH MM UHYIO CHCTEMY COLIMATbHBIX
OTHOILICHUH, MUMEIOIIMX MPUBA3KY K KOHKPETHOMY TOCYAapCTBY. DTO OIHA TPYIIa TEOPETUIECKUX
npoGieM, TpeOYIOIMX N3yYeHHSI.

Jpyras rpyrmmna npo6iem cBs3aHa ¢ OIpeieIeHUEM COOTHOIIEHH S TAKMX COIMATbHBIX SIBICHUH,
KaK roCyJapcTBO U MPaBO, TOYHEE, TOCYAAPCTBO U HALIMOHAJIbHAS IIpaBoBasi cucteMa. JlaHHas rpymnmna
BOIPOCOB OyIET PaccCMOTpeHa He TOJIBKO C TOYKHU 3PEHHsI TUAJIEKTUIECKOTo MOAXOIa U OLEHKH Ha
9TOI OCHOBE MX KaK HAJICTPOSUHBIX SIBJICHUI COIMATbHO-9KOHOMUYECKOro 6asuca oouiectsa. Takoit
TMO/IXO/ AOJITHE TOBI ObLIT CBOMCTBEH COBETCKOW (hrtocoCKOM U I0puanyueckoi Hayke. [lis uccre-
JOBaHUs yKa3aHHBIX MpoOseM OyaeT MCHOMb30BaH CUCTEMHBIN MOAXO0M, PACCMATPUBAIOIINIA YIIOMSI-
HYTbIE SIBJICHUS KaK CUCTEMHbIE SIBJIEHHs peabHOU JEHCTBUTEIPHOCTH, HAXOASAIIMECS B UepapXUM
oIpeJIe/ICHHBIX OTHOIIICHUI U CBsI3ei oOmecTBa. Takast TOCTaHOBKA BOIIPOCA IMO3BOJIUT, C OJHOM CTO-
POHBI, OIIPENIETUTh MPUHAIEKHOCTh TOCYAAPCTBA K KOHKPETHOM CHCTEME COIUAIbHBIX OTHOIIICHUI.
C npyroii — COOTHECTH FOCYAapCTBO KaK CUCTEMHOE SIBJICHUE U TY CUCTEMY, B KOTOPYIO BXOAUT rOCy-
JapCTBO, C HALIMOHAJILHOU MPABOBOW CUCTEMOM.

Tpeths Tpymnma npodieM CBsi3aHa ¢ TEOPETUIECKUM HCCIIeJOBAHUEM MECTa MEKIyHapOIHOTO
YaCTHOTO MIpaBa B CUCTEME COIMATbHO-3KOHOMUYECKMX OTHOIIEHHI 0011iecTBa. Peus naer nMeHHo o
IIIUPOKOM MOCTAHOBKE BOIIPOCA — B CHCTEME COIMAIbHO-9KOHOMHYECKMX OTHOIIEHUI OOIIEeCTBa, TaK
KaK JIO HACTOSIIIIETO BPEMEHH He 3aBEPILEeHBI IMCKYCCUU O TIPHUPOJIE MEKIyHAPOIHOTO YACTHOTO IpaBa
KaK CrieriupruyHOro mpaBoBOTO SIBJICHUSI, HAXOISIIETOCs Ha CTBIKE MEKCUCTEMHOTO PEryJIMPOBAHMUS.

W3yyenue BbIlIEHA3BaHHBIX OOIIMX BOMPOCOB SIBUTCS TEOPETHUYECKOW 0a30i [isi OCIeaylo-
el pa3paboTKU 3aKOHOMEPHOCTEN MPABOBOTO PETyIMPOBAHMUS MEKIyHAPOIHBIX YACTHBIX OTHOIIIE-
HUI TpY B3aMMOJEWCTBUM HAIIMOHAIBHBIX TMPABOBBIX CUCTEM M B KOHEYHOM HTOTE OIpE/Ie/IeHUs
MIPUPOJbI, CONECPKAHUS M CYIIIHOCTA OCHOBHBIX MPABOBBIX CPEACTB B MEXaHU3ME MTPABOBOTO PETYIIH-
POBaHUSI MEK/IyHAPOAHBIX YACTHBIX OTHOIICHHA.

[pennoxenHast MeTonoNIOTMst OOYCIIOBIEHA, KaK OBUIO YKa3aHO BBIIIE, MPEK/IE BCEIO CUCTEM-
HBIM XapaKTepOM ITpaBa B 1IEJIOM U €T0 OT/AEIbHBIX UHCTUTYTOB B YACTHOCTH. B TO ke Bpemsi paccMoT-
PEHUe CYITHOCTH CUCTEMHOTO ITPABOBOTO SIBJIEHHS B OTPBIBE OT €r0 CBSI3ei M OTHOIICHUH C APYTUMHU
CUCTEMHBIMU SIBJICHHSIM BBICIIIETO U HU3IIETO YPOBHs, OT €ro 0OYCJIOBJIEHHOCTH COIMATbHO-9KOHO-
MHUYECKUMH OTHOLICHUSMH 00IIecTBa OyJeT XapaKTepr30BaThCs ONpeAeIeHHbBIM CXeMaTU3MOM M
cyObeKkTUBM3MOM. Kak oTmevaeTcsi B I0pUAMUYECKON JTUTEpaType, CUCTEMHOCTD MTPABOBBIX SIBJICHHI
OIpesieNisieTCsl CUCTEMHOCTBI0 0OOBEKTa MPABOBOTO PETyJIMPOBAHUS — OOLIECTBEHHBIX OTHOIICHUI.
«/menHo 3Ta mpocreinas abCcTpakIys — OOIeCTBEHHbIE OTHOIIEHHU ST KaK 0OBEKTHI IIPABOBOTO Pery-
JIMPOBAHUsI, Ha YMOPSI0OYEHUE KOTOPHIX HAMpaBJICHbl HOPMBI MpaBa, MO3BOJISET MEPEUTH K TOHS-
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THIO “TipaBoBasi cuctema”»3!. BeyieicTBre 9TOro MeTonoIornyeckoi 0a3ou nccieJoBaHu s Ha3BaHHBIX
BOIMPOCOB OyJeT CUCTEMHBIH MOJIXO/] B COBOKYITHOCTH C AUAIEKTUYECKUM METOIOM.

2.1. Me:xxayHapoJHble YaCTHbI€ OTHOIIEHHSI B CHCTEMe
COIHAJIBHO-9KOHOMNYECKHX OTHOLIEHUIT 001ecTBa

2.1.1. Omootcoecms.neHue 006°eKma u npeomema
8 HayKe MeXHCOYHAPOOHO020 UaACHHO020 NPAsa

Crnenyer nmogyepKHyTh, 4TO caMa IOCTAHOBKA BONpOCA SABJIAETCA U1l HAyKH MEXKAyHapo[l-
HOI'O YaCTHOI'O ITpaBa CPaBHUTEJILHO HOBOU. becnone3Ho uckare B opuaudeckon oureparype XIX
Y NIEPBOU MOJIOBUHBI XX BB. CIELIMAJIbHBIE UCCIIENOBAHUSA, ITOCBALIEHHBIE OIIPEIEICHUIO CYITHOCTH
OOIIECTBEHHBIX OTHOIICHMI, BOHUKAIOIIMX MEXAy JIMIIAMK Pa3IndHbIX rocyaapcts. Ecim B paH-
HHUX padoTax Mo MexIyHapogHOMYy dacTHoMy mpaBy, y M. Kamycrtuna®? u A. H. CrosiHoBa,** MBI
€Ile He HaXOOUM JJaXe YIIOMUHAHUSA, YTO PeUYb UIET O CIEU(PUIECKUX PABOBBIX OTHOIIEHUX, TO
B O0JIee MO3IHUX TOBOPHUTCS O YaCTHO-TIPABOBBIX OTHOLIEHUAX®* B 00/1aCTH MeXIyHapOIHOTO YacT-
HOTO ITpaBa, MPaBOOTHOIIEHHSIX C MEX yHAPOAHBIMHU JIEMEHTaMK *°, MeXTyHAPOJHBIX I'PaKIAHCKHX
OTHOIIEHUSX®.

B oz1HO# U3 caMbIX 3HAUUTENBHBIX padoT OnecTAIIel MIes bl POCCUUCKUX YYEHBIX B 00JIaCTH
MEKIYHApPOAHOIO 4acTHOro npasa Havana XX B. — B kKHUre M. W. BpyHa «BsezjeHue B Mex1yHapon-
HOE YaCTHOE IPaBO» MOAYEPKUBAIIOCH, YTO «BCAKOE OTHOLIEHUE €CTh TOJIBKO XU3HEHHOE OTHOLLE-
HHE. .. JaHHOE OTHOIIIEHHE eCTh BMECTE C TEM U MPaBOOTHOIIeHHe» Y. TeM caMbIM OTOK/IECTBIISIIOCH
OOIIIECTBEHHOE OTHOIIIEHHNE ¥ IIPABOBOE OTHOIIIEHHE. ABTOP BBEJ B 00OPOT MOHSATHE MTPABOOTHOIIIE-
HUS C HTHOCTPAHHBIM JIEMEHTOM, KOTOPOE 3aHSJIO IIPOYHOE MECTO KaK B HAYKE, TaK U CAMOM MEX-
JAYHAPOIHOM YaCTHOM TipaBe®s.

VYkazaHHOE OTOXKJIECTBJIEHUE UMEJIO IJI1 HAYKU MEKIyHApPOJHOIO YaCTHOIO ITPaBa COBETCKOTO
nieproza orpezensiomiee 3HaueHre. OCHOBHBIE €€ YCHIIHSI ObUIM COCPEOTOYEHbI Ha N3yYEeHHH Tpeji-
MeTa MEXJYHAPOAHOrO YaCTHOTO IIPaBa — rPaxJaHCKO-ITPABOBBIX OTHOLIEHUH C UHOCTPaHHBIM 3JIe-
MeHTOM. TlombITKM MccenoBaTh ero 0ObEKT, T. €. HEMOCPEICTBEHHO OOIIECTBEHHbIE OTHOIICHWS,
JIeKale B OCHOBE I'PakJaHCKO-ITPABOBBIX OTHOLIEHUI C MHOCTPAHHBIM 3JIEMEHTOM, IIPAaKTUYECKU
HE NpeIIPUHUMAIIUCE.

ViMeHHO Takoii MOAXOA MBI BUIMM B TEPBBIX COBETCKHMX padOTax B OONACTH MEXIyHapom-
Horo vactHoro npaBa: A. H. Makaposa, 1. C. Ileperepckoro, A. I'. I'oiibapra®®, kotopbie, Kak u

8! Hewamaesa T. H. Me:xayHapogHble OpraHu3alyy U rnpaBo. HoBble TeHIEHIUHN B MEXAyHapOIHO-IIPAaBOBOM PEryJIMPOBaHUM.
M., 1998. C. 46.

82 Cwm.: Kanycmun M. O603peHne npeaMeToB MexIyHapoaHoro npasa. M., 1856.
83 Cmosmos A. H. OyepKu UCTOPUM U IOTMaTUKKM MEXKyHapOIHOro mpasa. XapbkoB, 1875.
84 Mapmenc ®@. CoBpeMEeHHOe MeX1yHapOAHOEe MPABO LIUBUIN30BaHHBIX HapoyoB: B 2 1. T. 2. CII6., 1883. C. 266-267.

8 Hoavoe B. 3. Ouepk MeXyHapOIHOTO YaCTHOrO npasa (cM.: Jlucm @. MexayHapoqHoe paBo B CUCTEMATUYECKOM U3JI0KEHUU.
IOpres, 1909. C. 452).

8 Kasancxuii I1. YueGHuk ME>KIyHapOIHOTO TpaBa MyOIMYHOro U rpaxaanckoro. Opecca, 1902. C. 503.

87 Bpyn M. H. Bepenue B MexayHaporHoe yacTHoe mpaso. IIr., 1915. C. 17.

8 M. 1. BpyH mumier: «...Hapsay ¢ TEMH IPaBOOTHOIIEHHSIMY, KOTOPBIE BCEMH CBOMMH IeMEHTAMU NPUBSI3aHbl K TEPPUTOPHI
OZIHOTO ITPABOIOPSIAIKA, CYIIECTBYET MHOKECTBO APYTUX, KOTOPhIE OTAEIBHBIMI CBOUMH JIEMEHTAMH OTHOBPEMEHHO CONMPHKACAIOTCS
C TIPaBOMOPSAKAMU HECKOIBKHX TEPPUTOPHIA: CyObEKT IpaBa MOXKET ObITh MHOCTpaHel], OOBEKT IpaBa MOKET HaXOAUTHCS 32 TPaHU-
Liell, CyObeKTHBHOE IIPaBO BO3HUKJIO Ha OTHOW TEPPUTOPHH, €r0 OCYIIECTBIEHHE MOXET TpeOoBaThCs Ha Apyroi» (cMm.: bpyn M. H.
Beenenue B MexayHapogHoe yactHoe 1paso. C. 7).

¥ r otibapea A. I'. MexnyHapoaHoe npaso. M., 1928.
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M. U. Bpyn™, cuntanu, 9To ero mpeAMEToM, Kak HayKH, sSIBJISIeTCS] U3y4YeHUe MPaBOBBIX HOPM, OIpe-
AENSIOIUX POCTPAHCTBEHHbIE TIPE/IesTbl IEUCTBUSI PA3HOMECTHBIX IPaXJAHCKUX 3aKOHOB !, KOJUTH-
3 PA3HOMECTHBIX 3aKOHOB, OTHOCAIIMXCS K 0OJIACTH YacTHOTO Mpapa’?.

B mocnenyomeM OCHOBHBIE YCHJIMS Takke ObUIM COCPENOTOYEHbl HA M3YyUEHUH TMpeaMera
Me:KJyHApOJHOTO YaCTHOTIO IpaBa, XOTsl OTMEYAJIOCh, UTO «IIPABOBBIE BOIIPOCH OTHOIIEHUI MEXLy
rpaxJaHaMM M OpraHM3alysMU, BOZHHMKAIOIIME B MEXIyHapOJHOUN KW3HHU, OTHOCATCS K cdepe
Me:KJyHApOJHOTO YacTHOro npapa»”?. To ecTh OTMeUYasioch HAJIMUME OOIIECTBEHHBIX OTHOIICHUH,
coziepXkalllX B CBOEH CTPYKTYPE MHOCTPAHHBIN JIEMEHT, OIHAKO MTPEAMETOM CHELMAIBHOTO UCCIe-
JOBaHUsl YKa3aHHBIE OTHOIIEHUS, KOTOPble B PEasIbHOW JEHCTBUTEIBHOCTH BBICTYNAIOT OOBEKTOM
ME>KIyHAPOJHOTO YacTHOTO IpaBa, He cTaimd. OThesbHbIe YUeHble YKa3blBaId Ha HEOOXOOMMOCTb
UCCIIE0BAaHU I UMEHHO MEXyHApOAHBIX YACTHBIX OTHOILLUEHUI B CHIIy TOTO, YTO MHOM MOIXOH IPH-
BOJMT K 3aMeHe «oTHoteHnii MYIT cobcTBeHHO HOpMaMu, KOTOPBIMH 3TH OTHOIIEHH S IOJKHBI ObITh
yperyanpoBaHbl» *4. OHaKO JaHHBIM MPU3BIB HE HAIIET JOJDKHOM NOMIEPKKH B HAYKEe MEXTyHAPOI-
HOTO YacCTHOTO TpaBa’®.

2.1.2. Ilooxo0wbl Kk onpedeneHuro 00°eKma u
npeomema 8 MedcOYHAPOOHOM UACIHOM npase

BwMmecte ¢ Tem m3ydyeHre oObeKTa MEKIYHAPOIHOIO YAaCTHOTO IpaBa MpeiCTaBiseTcs Oosee
YeM aKTyaJIbHbIM, BO-TIEPBbBIX, IOTOMY, 4TO, Kak nogauepkuBaeT M. H. Ky3HeloB, «npuunHoOi BO3-
HukHOBeHUss MUII siBisieTcss He HaIMUMe MCTOYHUKOB, a HAIMYKME OCOOBIX OOIIECTBEHHBIX OTHO-
IIEHWI, KOTOPbIE TIOCTOSIHHO POXKAAeT OOBEKTUBHOE PAa3BUTHE MUPOXO3SHCTBEHHBIX CBsI3ei» °°; BO-
BTOPBIX, MMOJy4YeHHOE 3HAHUE TIO3BOJISIET TPABUIIBHO OMPEAEIUTh B MOCIIEAYIOIIEM MECTO MEKayHa-
POMIHOTO YAaCTHOTO TpaBa B CUCTEME COIMATTbHO-9KOHOMUYECKMX OTHOIIEHUH OOINecTBa B IEJIOM U
€ro COOTHOIIICHUE C TIPABOBBIMH CUCTeMaMU®’ B YaCTHOCTH.

B cBoio ovepenp, nonydeHue TEOPETUYECKOro 3HAHUs MO HAa3BAHHBIM BOMPOCAM TO3BOJIUT
OIpE/ICUTh MPUPOY U MECTO MPABOBBIX SIBJIEHUH, COCTABJISIIOIIMX MPEIMET HACTOSIIIIETO UCCIIEI0-
BaHUsI.

HcxonHol TeopeTryeckoi MOChUIKOM 711 pACCMOTPEHHS YKa3aHHOTO Kpyra BOIIPOCOB SIBJISI-
eTCsl UCCle[JIOBaHUE He MpeMeTa MEeX/IyHAPOJAHOTO YACTHOTO MpaBa, K KOTOPOMY, KaK yke oTMeva-
JIOCh, OTHOCATCSI TPaKIAHCKO-TIPABOBbIE OTHOIICHUSI ¢ MHOCTPAHHBIM JIEMEHTOM, a ero OOBEeKTa,
T. €. JIe)KalIiX B OCHOBE YKa3aHHBIX MTPABOOTHOIIIEHUI OOIIECTBEHHBIX OTHOIIeHUH. Tako moaxos
rpeaonpe/ieeH HeoOXOOUMOCTBIO pa3IMYeHUs] TIPABOOTHOIIICHUN 1 JIeKAIMX B UX OCHOBE (pakThye-
CKUX OOIIECTBEHHBIX OTHOIIIEHUH, TIPOIIECCOB U SIBJIEHUI. «B MPOTUBHOM ciTyyae Mbl TPUIEM K IBHO

%0 «Me:XIyHapOJHOE YaCTHOE MPaBo. . . €CTh COBOKYITHOCTB ITPABUJI O BRIOOPE N3 MHOKECTBA YACTHOIPABOBBIX HOPM. . . TOIl HOPMEI,
KOTOpasi OJJHA IIPABOMOYHA 1 TIPUTOHA [UTs IOPUIMYECKOH perjiaMeHTAIMH JaHHOTO )KU3HEHHOTO OTHOIIeHUs» (cM.: bpyn M. U. Ykas.
cou. C. 5).

1

N Cm.: Marxapos A. H. OcHOBHBIE Hauasla MeXJyHapoIHOro yacTHoro npasa. M., 1924. C. 8

2 Iepemepckuii H. C. O4yepku Mex gyHapoaHoro yactHoro rpasa PCOCP. M., 1925. C. 10.

%3 Jlyny JI. A. Yxka3z. cou. C. 11.

4

% Cwm.: Kysneuoe M. H. Yka3. cou. C. 12.

93 QUM MX HEMHOTHX HCCIIEIOBAHMIA, B KOTOPBIX paccMaTpuBaeTcs mpoodiemMa 00beKTa MeX/IyHapOIHOTO YaCTHOTO TIpaBa, sBJIsi-
ercst moHorpadus JI. I1. AnydpueBoit «COOTHOIIEHHE MEK/IyHAPOJHOTO MyOIMYHOTO M MeKIYHAPOJHOIO YaCTHOTO MpaBa: MpaBo-
BbIE KaTeropun». Bmecre ¢ TeM yka3aHHbIN TPyA HE PAacKpPbIBAaeT CUCTEMHYIO TIPUPO/Y MEXIYHAPOAHBIX YACTHBIX OTHOLIECHHUH, 00y-
CJIOBJIMBAIOIIMX B KOHEYHOM CUETE X MECTO B CUCTEME COLMAIbHO-9KOHOMUYECKUX OTHOLIEHHH 00111ecTBa M, COOTBETCTBEHHO, MECTO
MEX/LyHapOJHOIO YaCTHOTO Tpasa B cucteMe npasa. JI. I1. AHy(dpreBa yKa3biBaeT Ha Ka4ecTBO, KOTOPOE OTHOCUT KOHKPETHOE 0011ie-
CTBEHHOE OTHOILIEHHUE K peryarpoBaHuio MYII, — nposiBiieHue I0pUANYECKOH CBSI3U JAHHOTO OOIIECTBEHHOIO OTHOILIEHHUS C MPABOMO-
PAAKaMH JIByX WM OoJiee TOCyapeTB, UTo, B OOIIEM-TO, 04eBUIHO (cM.: Arygppuesa JI. I1. COOTHOIIEHNE MEXIyHAPOAHOrO IMy0Oany-
HOTO ¥ ME3K/IyHapOJHOTO YaCTHOTO MpaBa: MpaBoBble Kateropuu. M., 2002. C. 43).

% Kysneyos M. H. Vxa3z. cou. C. 55.

o7 Nwmeetcs B BUAY COOTHOLICHUE C CUCTEMOM MEXAYHApPOAHOIO IpaBa U HALIMOHAJIBHBIMH ITPABOBBIMU CUCTEMAMMU.
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HeTpUeMIIEMOMY MJIEAJIMCTUYECKOMY BBIBOLY, Oy/ITO MIPABO peryiupyer camo ceOsi»*S. Tlpu atom B
IOPUMYECKON JINTEpAType HET €IMHOrO MHEHUSI O COOTHOIIEHUH MPABOOTHOIIECHUSI U OOIIeCTBEH-
Horo otHouleHus. Tak, 0. K. ToscToit cunuTaer, 4ro «0 MpaBOOTHOIIEHUH MOKHO TOBOPUTD JIMIIIb
Kak o ¢opMe JIeKaIero B ero 0OCHOBe OOIIECTBEHHOro oTHoIeHus»*, a F0. 1. I'peBoB OTHOCUT
ero K «CaMOCTOSITEJIBHOW pa3HOBHJHOCTH OOIIECTBEHHBIX OTHOIIeHH» . He BnaBasich B MojieMuKy
10 JIAHHOMY BOITPOCY, CJIEyeT OTMETUTb, YTO B LIEJIOM TEOPETHUECKH BAXKHO UCXOAUTH U3 TOTO, YTO
mo0Goe MpaBOBOE SIBJIEHHE BHICTYIAET crielupuIecKoll (popMoii OTpakeHUs] COLMATBHON NEeVCTBU-
TEJIbHOCTH, T. €. OOIIECTBEHHBIX OTHOIIEHUH. B TO ke BpeMs mpaBoBoe SIBJICHUE HE TOJIBKO OTpaKaeT
OOIIEeCTBEHHbIE OTHOIIEHHsI, HO U BO3JIEMCTBYET HAa HUX C IIEJIbIO0 TIOJMyYEeHUs COIUAIBHO-3HAYMMOTO
pe3ysbTara, 00YCIOBJIEHHOTO MOTPEOHOCTSIMH M MHTEPECAMH CUCTEMbI COLMATbHO-9KOHOMUYECKUX
OTHOITIEHUI OOITIeCTBA U OMOCPEAyIoIIel ee MPABOBOW CHCTEMBI.

BaxHOCTb M3yueHHsT OOIIECTBEHHBIX OTHOILIEHHH, JIEKAIMX B OCHOBE I'PaKIaHCKO-TTPABOBBIX
OTHOILICHUI C MHOCTPAHHBIM JIEMEHTOM, OblIa OCO3HAHA B MOCJIEIHEN YETBEPTH MPOIILIOro CToJe-
TuA. Tak, K 3TOMy BpeMeHM OTHOCUTCS BbICKasbiBaHue E. T. YceHKo 0 TOM, 4TO COBETCKask KOH-
LETIHS MeXIyHapOJHOTO MPaBa, UCTIONb3Ysl PAIIMOHAIBHBIE TTOTOKEHHS AyaTUCTUIECKON TEOPUH,
MPaBIJIBHO OTPAXKAIOIIHE )KU3HEHHbIE peasiii, pACKPHIBAET BMECTE C TEM B3aUMOCBSI3M CUCTEM MEK-
AYHAPOIHOTO ¥ BHYTPUTOCYIAPCTBEHHOTO TPaBa, IPUYEM He TOJBKO I0pUANIYECKHUEe, HO U OOIIeCTBEH-
HbIE, U B 9TOM — €€ IPUHIIMIHATBHOE OTJIMYHE OT Pa3IMIYHbIX TEOpHit TyarucToB. OHa 00OCHOBBIBACT
BO3MOXHOCTh M HEOOXOIMMOCTb COTJIACOBAHHOCTH 00erx cucteM mpasa '°!. OgHako, ocTaHABIMBASCH
Ha OOIIECTBEHHBIX B3AMMOCBSI3SIX CUCTEM, aBTOP UCCIIEYeT TONbKO CTPYKTYPY M METO/IBI IIPABOBOTO
PEryJIMpOBaHUs OTHOIIEHHUI, KOTOPbIE BBIXOAST «3a TOCYAApPCTBEHHbIC MPEAeibl U CKJIaIbIBAIOTCS
MEK/1y OTIEJIbHBIMU JIMLIAMH, YEIOBEYECKUMH KOJUIEKTUBAMH U OOIIECTBEHHBIMU TpyrIamMu» 12, He
u3yyasl CUCTEMHBIE CBOWICTBA TUX OTHOLIEHUI. BmecTe ¢ TeM «MaTepuasibHBIl U UICAIbHBIA MUP
OTHIO[b HE COCTOUT M3 OTIEJbHBIX, APYr OT ApPyra W30JUPOBAHHBIX MPEAMETOB, SIBJICHUN U TPO-
IIECCOB, a MPE/CTABIISIET COOOM CHCTEMY OpPraHMUYECKH B3aMMOCBSI3aHHBIX, B3aMMOJICHCTBYIOIUX U
B3aMMOINPOHUKAOIIUX OOBEKTOB, U UMEHHO MO3TOMY OH TpeOyeT CHCTEMHOrO K HMM IOAXOna |
no3HaHus» 'S, Bonee TOro, METOOIOrMYECcKy MPABWJIBHO WATH HE OT CHCTEMBI IpaBa K Orpejielie-
HUIO €0 TIPUPOIbI, COLMATBHBIX MPUHIMIIOB M OCOOEHHOCTEH, a B 00paTHOM HaIlpaBJIeHUH — OT aHa-
713a OOIIECTBEHHBIX OTHOIIEHUH, SIBJISIOLIMXCS TPEAMETOM MTPABOBOTO PETyIMPOBAHUS, K CHCTEME
npaBa'®,

IlepBbIM HccenoBaresieM CUCTEMHOI MPUPOAbI OTHOLIEHUH, HE TIPUHAJIEKAIINX K MEKIOCY-
JAapCTBEHHBIM, U B TO K€ BpeMsl He MMEIOIIMX CTPOTroM TePPUTOPUATILHON TIPUHAIICKHOCTH %, OBl
P. A. MioiepcoH, KOTOphIi B cBoell padote «COOTHOIIIEHHE MEkTyHAPOTHOTO U HAIMOHAJIBHOTO
npaBa» % nogyepkuBaeT, 4To «y MHOTMX aBTOpoB noxxox K MUYII — 310 mogxon He Kak K peasibHO
CYIIECTBYIOIIEMY OOBEKTY, OTHOCUTEILHO 000COOICHHOMY OT JIPYTUX OOBEKTOB pealbHOro MUpa, a
KaK K HayKe WM y4yeOHO! TUCIUITIMHE, He MMEIOIIEH K TOMY e YeTKOro 00beKTa ucclieqoBaHusD» 107,
ABTOp pa3paboTat METOOIOTHIO UCCIIEI0BAHUS CUCTEMOOOPA3YIONINX (PAaKTOPOB MPABOBBIX CUCTEM
(MeXIyHapOJHOro MpaBa M HAIIMOHAJIbHBIX IIPABOBBIX CUCTEM), K KOTOPBIM OH OTHOCHUT: 1) ccepy

%8 Toncmoii 10. K. K Teopuu npasooTHoenus. JI., 1959. C. 23.
9 Tam xe. C. 19.

100 Cr.: O6mas Teopusl rocyJapcTBa u npasa. Akagemudeckux Kype. B2 1. T. 2/ Ots. pea. M. UI. Mapuenko. M., 1998. C. 271.
0V Veeno E. T. Teopernueckue IpodIeMbl COOTHOIIEHHST MK JyHaAPOIHOTO M BHYTPUTOCYIapCTBEHHOTO 1paBa. COBETCKUH esxe-

TOJHUK MexayHaponHoro npasa. 1977. M., 1979. C. 58.
192 Tam xe. C. 61.
103 Cwm.: Kepumos /]. A. Punocodckie ocHOBaHMS MOIMTHKO-TIPaBOBHIX rccnegoBanuid. C. 200.
104 C: Kazumupuyx B. I1. Yka3. cou. C. 43.
105170 TepMuHonoruu P. A. MiosuiepcoHa — MeskIyHapOIHBIX OTHOIICHMIT HEBIACTHOTO XapakTepa.
106 Cy.: Mionnepcon P. A. CoOTHOLIEHHE MEXTyHAPOJHOIO U HALIMOHAJIBHOTO IIpaBa.

107 Tam xe. C. 122.
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JEWCTBUS HOPM (JI151 peryJIMpOBaHM sl KAKMX OTHOLLIEHUI OHU CO3/JaHbl, B PAMKAaX KaKOU COLIMAIbHOM
CHCTEeMbI OHU JICUCTBYIOT); 2) HICTOYHUK HOPM (YbIO BOJIIO BBIPAXKAIOT TE WJIM MHbIe HOpMbI). Harboee
CYILIECTBEHHBIM JOCTOMHCTBOM YKa3aHHOI'O METO/Ia SIBJISIETCS N3yUYEHUE IPUPO/bI TPABOBBIX CUCTEM
C YUETOM CBOMCTB OOIIECTBEHHBIX OTHOIIECHHM, JIeXKAIIUX B UX OCHOBE, T. €. IPUHAAJICKHOCTH yKa-
3aHHBIX OTHOIIEHUI K KOHKPETHOU COLMAJIbHOI CUCTEME.

B coorBercTBUM ¢ pa3paOOTaHHBIM METOAOJIOTMYECKUM IOAXOAOM aBTOP AOBOJIBHO BEPHO
OTMEYAEeT, YTO MK/ yHapOAHbIE OTHOIIEHN S HEBJIACTHOIO XapaKTeEpa «HOCST B ONPEEeJICHHON Mepe
JBOMCTBEHHBIA XapakTep»!%, T. e., ¢ OHOW CTOpPOHBI, SBJISAIOTCA MEXIYHAPOTHBIMHU, C APYrod —
YUYaCTHUKAMH 3TUX OTHOIIEHUH BBICTYMAIOT CYOBEKTHl HAIIMOHATBHBIX MPAaBOBBIX CHCTEM. Bmecte ¢
TEM UMEHHO Ha OCHOBE JIBOMICTBEHHOTO XapaKTepa yKa3aHHbIX oTHoleHui P. A. MiosuiepcoH nenaer
arnpUOPHBIN BBIBOJI, YTO OHU HE SIBJISIOTCS «“‘COOCTBEHHBIM” OOBEKTOM HH HAIMOHAJIBHOTO IpaBa
KaKOro-J100 rocyaapcTBa, HU MEXKIYHAPOIHOTO MyOIMIHOTO TIpaBa» %%,

OTmeTuB [ABOWCTBEHHBIH, T. €. MEXKCUCTEMHBII XapaKTep MEXAyHApOIHBIX OTHOLICHUI
HEBJIACTHOTO XapaKTepa, aBTOp HE MOIIeN Jabllle B MX U3YYEHUH MMEHHO KaK CUCTEMHBIX COLM-
QJIbHBIX SIBJIEHUI, IEPEKTIOYMBLINCH HA MCCIIEJOBAHUE CUCTEMHBIX CBOMCTB IIPAaBOBOI'O OIOCPEIOBA-
HUS YKa3aHHBIX OTHOIIEHU#. Tem cambiM ObLiIa JIOMyIIeHa cepbe3Hasi METOIOOTUecKasi OMOKa,
KOTJJa TIPeIMETOM JIETAIbHOTO TEOPETUUYECKOTr0 aHaIM3a CTAJIM He CaMy OOIIECTBEHHBIE OTHOIIIEHHUS,
UX CHCTEMHBIE CBOWICTBA U XapaKTEPUCTUKH, & CUCTEMHbIE CBOMCTBA M XapaKTEPUCTUKH ITPABOBBIX
SIBJIEHUN (MEeXIyHapOJHOIO MpaBa, HAlIMOHAIBHBIX IPABOBBIX CUCTEM, MEX/yHAPOJHOIO 4aCTHOTO
npaBa). To ecTb BepHasi 10 CyTH anpuopHasi MOChUIKA O IBOMCTBEHHOM XapaKTepe yKa3aHHBIX OTHO-
IIEHNH, HO €3 JOJIKHOTO TEOPETUIECKOTO UCCIIEIOBAHNS MX KaK CUCTEMHBIX sIBJICHHI, HE MOIJIa He
MIPUBECTH K OLTMOKE TEOPETUIECKOM, KOTOpasi COCTOsIIA B YTBEPXKJCHUH O MX BHECUCTEMHOM XapaK-
Tepe. BriocneacTBrM Ha OCHOBE UCIIOIb30BAHUS TEOPETUUECKOTO METOJA BOCXOXKEHUSI OT KOHKPET-
HOTro K abctpaktHOMy P. A. MiojuiepcoHoM OblTa cliejlaHa BTopasi TeopeTudeckasi OmmoKa — O IMoJH-
CHCTEMHOM MPUPOJIE MEXyHAPOJHOIO YaCTHOIO MpaBa.

Takum 06pa3zoM, MOKHO CEIATh BHIBOJI, UTO TIepPBasi MOIBITKA CHCTEMHOTO UCCIIEIOBAHU ST MEXK-
JOYHAPOJHBIX OTHOLIEHUI HEBJIACTHOIO XapaKTepa He MOy4usia JOJIKHOTO TEOPETUYECKOTO 3aBep-
LIEHUs U He TIpUBeJIa K 0KUJAEMOMY Pe3yJIbTaTy — [O3HAHUIO IIPUPO/IBI U CYHTHOCTH OMOCPELYIOIINX
3TH OTHOLLUEHU S PaBOBBIX cucTeM. IMEHHO IO3TOMY Npe/ICTaBIAETCSl TEOPETUUECKU APXUBAKHBIM U
00OCHOBAHHBIM CIELIMATBHO OCTAHOBUTHCS HA U3YUSHUN MEXTyHAPOIHBIX OTHOIIEHHUI HEBIACTHOTO
XapakTepa KaKk CUCTEMHBIX SIBJIEHUI peaJIbHOU JEeUCTBUTEILHOCTH.

[Tocnenymomye MONBITKM CUCTEMHOIO MCCIIEIOBAHUSI B HAayKe MEXIYHAPOJAHOTO YaCTHOTO
npaBa Obuta npeanpunsAtel T. H. Hemaraepoit!'® u JI. I1. AnydpueBoii!!!.

T. H. HemaraeBa ucrnosb3oBajia CUCTEMHBIN IMOAXOH I OOOCHOBAHUSA ITOJIMCUCTEMHOCTU
Me:KJyHApOJHOTO YacTHOTro npasa. Ilo3uius aBTopa HACTOANIEr0 UCCIIEI0BAHUS [0 TOMY BOIIPOCY
orpejeseHa nmpu aHaiuse B3s0B P. A. MionniepcoHa, sIBJISIIOIIErocsi aBBTOPOM Ha3BaHHOM TeOpUu
MOJIUCUCTEMHOCTH.

Uro kacaercs moHorpacuu JI. II. AHydpueBoil, TO yke Ha NEpPBbIX CTPaHULAX 3TOW
PabOoTHI OBLIIO MPOAIEKIAPUPOBAHO Y3KOE, OTOPBAHHOE OT JUAIEKTHUECKOTO COeP/KaHuU s IPUMEHEHHUE
CHCTEMHOT'0 TIO/IX0/Ia, B Pe3y/IbTaTe Yero NpeAMETOM UCCIIeA0BaHN S CTAJIM [TPABOBbIE KATETOPUH, a HE
JIeXkalre B UX OCHOBE MEK/IyHapOIHbIE YaCTHBIE OTHOIIEHHS: «B HanOobIIel cTerneHn CBOMCTBaMU
CITY’KUTh UCXOTHBIMU, OCHOBHBIMU TIOHSITUSIMU ISl TIpaBa sIBJISIOTCS CUCTEMOOOpa3yIoIIre MpaBo-

18 Tam xe. C. 117.

19 Tam xe. C. 118.

10 Cm.: Hewamaesa T. H. 1) Me:xpnyHaponssle opranu3anuy 1 npaso. Hoble TeHOEHIIMY B ME:X1yHAPOIHO-IIPABOBOM pETyJIH-
posanum. C. 43-59; 2) K Borpocy o IpaBOBBIX CHCTEMaX, PEryIUpyIOMNX Mexk T yHapoaHsie oTHomteHus. PEMII. 1993-1994. CTII6.,
1995. C. 47-63.

"1 Cwm.: Anygppuesa JI. I1. Cootromenne MeXkIyHAPOAHOTO MyOJIMYHOrO U MEXIyHAPOIAHOrO YaCTHOTO IpaBa: MPaBOBbIE KAaTero-
pum.
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Bble Kateropuu. CrieoBaTeIbHO, OIHUM U3 OCHOBHBIX IOHSATUIHBIX PSIOB B KATErOPUAILHOM arira-
pare 000 HayKU TpaBa SIBJISETCS Psif] aOCTPaKIMiA, ONPeessIoNMX CYIIECTBOBaHKE WM OTpHIIA-
HHE CyIIECTBOBAHMUSI COBOKYITHOCTH IIPABOBBIX HOPM, MIPETEHIYIOIINX Ha CUCTEMHYIO COBOKYITHOCTb,
T. €. LIEJIOCTHOCTb U CIOCOOHOCTD K BHYTPEHHEW OpraHU30BaHHOCTU» 12, DaKTUYECKU TPUMEHEHHBIN
JI. T1. AHydpreBoi MeToJ] OCHOBaH Ha U3yUEHUH MpaBa U3 caMoro cedsl, 4To, B LIEJIOM, HE COOTBET-
CTBYET AUANIEKTMYECKOMY METOLY MPABOBBIX UCCJIEJOBAHUN U, KK CJIE/ICTBUE, HE TIO3BOJISET TOTY-
YUTh OOBEKTHBHOE 3HAHME O 3aKOHOMEPHOCTSIX MPABOBOTO PEryIMpPOBAHUST MEXIYHAPOIHBIX YaCT-
HBIX OTHOIIEHHI, IPHPOJIE U CYIIHOCTH MPABOBBIX SIBICHUN B 3TOH cepe.

B Hayke MekIyHapOIHOTrO YacTHOTO MpaBa OTMEYAETCsl, YTO BOMPOC 00 OOBEKTE B MEKIY-
HApOJHOM YacTHOM IpaBe, OyIydyd He JO KOHIA PElIeHHBIM, OCTaeTCs MOKa JUCKYCCUOHHBIM '3, B
1IEJIOM MOXHO BBIICJTUTH TPU MOAXOA K MCCIIENOBAHUIO STOW MPOOIEMBbI: IEPBbI — OTOXKIECTBIIE-
HHEe 00BEKTa U IIpeIMeTa ME3KIlyHaApOIHOTO YAaCTHOTO MPaBa, T. €. OOIIECTBEHHBIX OTHOIIEHUI C UHO-
CTPaHHBIM JIEMEHTOM U I'PaXIaHCKO-TTPABOBBIX OTHOIIEHUI C MHOCTPAHHBIM 3JIEMEHTOM, PEryivpy-
eMbIX MEXyHapOTHbIM YaCTHBIM MTPABOM; BTOPOW — M3yUEHHE TOJBKO MpeaMeTa MeX yHapOTHOTO
YaCTHOTO TpaBa, T. €. TPaKJAHCKO-TIPABOBBIX OTHOIICHUI C WHOCTPAHHBIM 3JIEMEHTOM; U TPETHUil
— BBIJIEJIEHNE KaK 00BbEKTa MEKIyHApOJHOTO YAaCTHOTO MpaBa B KAYECTBE CAMOCTOSTENIHHOTO COIIU-
QJIBHOTO SIBJICHUS, TAK M CAMOCTOSITESIBHOTO TpeMeTa MPaBOBOrO MCCIIEJOBAHUS MEX yHapOTHOTO
YaCTHOTO TpaBa.

Kak yxe oTMedanoch, OCHOBOIOJIOKHUKOM TiepBoro noaxona 0sut M. U. Bpyn. CreactBreM
OTOX/IECTBJIEHHsS] OOBEKTa M TpeaMeTa MEkIyHApPOIHOTO0 YacTHOTO MpaBa SBUJIOCH MOCIEAYIoIee
COCPEeOTOUCHUE YCUIIUN I0PUIMUECKON HAyKU Ha U3YYEeHUH MpeaMeTa MekIyHapOIHOTO YacTHOTO
npasa, T. €. TPakJAHCKO-TIPABOBBIX OTHOINEHUI C MHOCTPAHHBIM 3JieMeHTOM. TeM He MeHee U B
COBPEMEHHOH I0pUINYECKON JTUTepaType MOKHO HAlTH MPUBEPKEHIIEB TOTO MOAXOAA.

Tak, JI. TI. AHydpueBa cuntaer, 4TOo OOBEKT PEryJUPOBAHUS B MEXIyHAPOTHOM UYaCTHOM
MpaBe OINpeesseTcsl MPOsIBICHUEM IOPUAMYECKON CBS3M JIAHHOTO OOIECTBEHHOTO OTHOIIEHUS C
MPaBOMOPSIIKAMU BYX WM Oosiee rocygapcTs!'4. Bmecte ¢ TeM He CyIecTBYeT HENOCPeACTBEH-
HOW I0PUIMYECKON CBS3M OOIIECTBEHHBIX OTHOIIEHHUH C MPABOMOPSIIKOM KOHKPETHOTO TOCYIapCTBa,
T0J1 KOTOPHIM aBTOP MOHMMAET HE TOJBKO CHCTEMY HOPM, HO UM MHCTUTYIHOHAIBHYIO CTPYKTYpY
MpaBoBOi cucteMbl. KOHEUHO ke, OOIIeCTBEHHBIE OTHOIICHUSI SIBJISIIOTCS OOBEKTOM HOPMBI TIpaBa,
KaK ¥ MpaBooTHOMIEeH!U 1. OIHAKO I0pUIUYecKasi CBSI3b OOIIECTBEHHOTO OTHOIIEHHSI OCYIIECTBIISIETCS
yepes npasooTHolueHre. Kak noquepkusaer 0. K. Toncroii: «Creayer npusHaTh, 4TO HOPMBI ITpaBa
PerympyoT (paKTHUECKHe OTHOIICHHUsI, HO PEryJIMpyIOT UX 4Yepe3 MOCPEACTBO MPaBOOTHOIIEHUN;
TMOCJIeJHHE BHICTYTIAIOT B KQUECTBE MOCPEIYIONIEro 3BeHa MKy HOPMOW MpaBa U TEMU OOIIeCTBEH-
HBIMH OTHOIIEHUSIMH, Ha KOTOpPbIe HOPMBI TpaBa BO3JEHUCTBYIOT, KaKk Ha CBOW 0O0BEKT» !5, iIMeHHO
nostomy, koraa JI. I1. AHydpreBa roBOpUT O IOPUANIECKON CBA3KM OOIIECTBEHHOTO OTHOIICHUS C
MIPaBOIOPSIIKOM (HOPMOM TpaBa), peub UIET O IOPUINIECKON CBS3HM HE COOCTBEHHO (PAKTUIECKOTO
OOIIECTBEHHOTO OTHOILICHHsI, a CBSI3U MPABOOTHOIIEHH S, UMEIOIIET0 WHOCTPAHHbIE JIEMEHTHI, KaK
MOCIe/IyIoNero 38eHa' ', ¢ mpaBomopsaKoM. ABTOP OTOXAECTBIsIET OOIIECTBEHHOE OTHOIIIEHUE U
MPaBOOTHOIIIEHHE, CJIECTBIEM Yero U SIBJISETCs YKa3aHUe Ha IOPUAMYECKYIO CBSI3b HE MPaBOOTHO-
IIeHHs], a OOIIECTBEHHOTO OTHOIIEeHU 1. [IpeiokeHHbIN aBTOPOM /17151 OTTpAaHIUEHHU ST OOIIIECTBEHHBIX
OTHOITICHUH, SBJISIONIMXCS 00BEKTOM MEekIyHAPOJHOTO YaCTHOTO IMpaBa KPUTEPUH IOPHINICSCKON
CBSI3U, HIUETO He JaeT JUis pa3padOTKU TEOPETHUECKUX MOIXOI0B K N3YUYEHHIO 3TON MPOOIeMBbl, TaK
Kak (paKTUYECKU pedb UAET 00 U3yUeHUH He 00bEKTa, a peIMeTa MeK IyHapOIHOTO YaCTHOTO IpaBa,

"2 Tam xe. C. 13.

13 Anygppuesa JI. I1. MexaynaponHoe yactHoe nipaBo: B 3 1. T. 1. O6mast wacts. M., 2000. C. 57.
1% Tam xe. C. 62.

S5 Toacmori FO. K. Yxas. cou. C. 30.

16 Tan e, C. 31.
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T. €. TPaKIAHCKO-TIPABOBBIX OTHOIIEHUI C MHOCTPAHHBIM 71eMeHTOM. U ¢ 3TOI TOUKM 3peHusI CBSI3b
MPABOOTHOIIIEHHSI C ITPABOIOPSIIKOM He SIBJISIETCS] YeM-TO HOBBIM, a MPEACTaBIsIET COO0N 0ObEKTHB-
HYIO 3aKOHOMEPHOCTb B3aMMO/ICHCTBHS HAIIMOHAJIBHBIX IPABOBBIX CHCTEM, O KOTOPOW OyAeT CKa3aHo
HIIKe, HAIlleIIel OTpaXkeHne KaK B MPABOBBIX UCCIIEI0BAHUSAX, TaK M B IPABOBBIX cUCTeMax !!7.
Teoperndeckasi BOXHOCTb pa3IndeHus MpeaMeTa u 00beKTa MeX/yHAPOIHOTO YaCTHOTO IIpaBa
00ycCJIOBJIEHa METOOIOTHEl N3YUYeH s MTPABOBBIX SIBJIEHUM, TOCKOJIBKY HEBO3MOXHO MO3HATh TPH-
POy MOCNEIHNUX, UCXO/SI TOJIbKO M3 MPUPO/BI IIPABOBBIX OTHOIIEHUH. BripaGoTaHHbI 001Iel Teo-
pueil paBa M rocyaapcTBa METOOJOTHMUECKHIA TOAXO K KCCIIEJ0BAHHIO MPABOBBIX sIBJICHUH Ha
OCHOBE X IpeIMEeTa U METOJa MPUEMJIEM TOJIBKO Il M3YYeHHs CTPYKTYPBl IPABOBOM CUCTEMBI U
MeCTa B HEH 3TUX MTPABOBBIX SIBJICHUIA. DTO MPeaoIpeesIeHO MPEIMETOM U OOBEKTOM TaKMX UCCIIE/I0-
BaHMi. OOBEKTOM 3/71eCh BBICTYIIAET MTPABOBasi CUCTEMA, B35ITast KaK allpruoOpHasi COIMAIbHAS 11eI0CT-
HOCTb, HE HYXJAIOIIasiCs B TEOPETUIECKOM OOOCHOBAHUM 3TOTO (DaKTa, & MCCIIEIOBATEILCKIE 3aJaul
KOHIIEHTPUPYIOTCSI HA U3YYEHUU CTPYKTYPHI STOM CHCTEMBI, T. €. CUCTEMBI TpaBa, ¥ MecTa B TOH
CTPYKType TIPABOBBIX SIBJIEHUM, BHICTYNAIONIMX MPEIMETOM TaKMX UccienoBaHui. Takum oOpazom,
UCTIONB3YeTCS] METOJ BOCXOXK/IEHHSI OT a0CTPAKTHOTO K KOHKPETHOMY, YTO BIIOJIHE OOOCHOBAHHO.
CoBeplleHHO WHAsl CUTYaIMsl CKJIQAbIBAETCSl MPU U3YyUEHUHU MPABOBOTO SIBJICHUSI, 3HAHUE O
KOTOPOM HE OCHOBAHO Ha allPUOPHBIX MPE/ICTABIICHUSIX O €r0 MPHUPOJIE U CYIIHOCTU. B 3TOM Cityuae
HEBO3MOXXHO TO3HATh oOIllee, He MO3HAB OTAEILHOrO, Kak, BIPOUYeM, W TIO3HATh 1IeJIoe, He TIO3HAB
YacTU. ITO B TIOJIHOW Mepe OTHOCHUTCS K MPOOJIEMATHKE, CBA3aHHON C M3yUeHHEM MeXITyHapo-
HOT'O YacTHOTO TpaBa, KOrjJa HET TEOPEeTUYeCKM OOOCHOBAHHOTO 3HAHUS O HEM KaK O CHCTEMHOM
SIBJICHUH, UMEIoIeM 00bEeKTUBHO OOYCIIOBJICHHOE MECTO B MEPAPXUU CUCTEMHBIX CBSI3€H peasibHOro
mupa. [TpakTuecku BO BCEX UCCIIEI0BAHMAX MPU3HABAICS (PaKT CYIIECTBOBAHUSI ITPABOBBIX CUCTEM
(cucTeMBl MeXyHapOJHOTO TpaBa, HAIMOHAIBHBIX MPABOBBIX CUCTEM) U MEKIyHAPOAHBIX OTHOIIE-
HUI HEBJIACTHOTO XapakTepa Kak arpuopHor JaHHocTU. Ho mccnenoBaresibckasi MbICb Tepsilach B
YCTaHOBJICHUH OOBEKTUBHBIX CBsI3eH (HE I0puANYecKuX, Kak npemaraet JI. I1. AnydpueBa) mexmy
yKa3aHHBIMUA OTHOUIIEHUSIMH U TMPABOBBIMU CHUCTEMaMU. TakMM OOpa3oM, MOJydascsl TeopeTHye-
CKHi1 Ipo0eJ1, pa3phiB B MMPABOBBIX UCCIIEIOBAHMX, KOTOPBIA BOCIIONHSJICS allpHOPHBIMU TPeICTaB-
JIGHUSIMH O CYIIECTBOBAHUM T'PaKIaHCKO-TIPABOBBIX OTHOIICHUI C MHOCTPAHHBIM JIEMEHTOM, UTO
B 00memM-to 6eccriopHo. To ecTb, Kak OTMEYaJoCh paHee, U3ydascs He OOBEKT MEKIyHapOIHOTO
YaCTHOTO TpaBa — crelu(puIHble 0OIECTBEHHbIE OTHOIIECHHS, a €ro MPeAMET — yKa3aHHbIe MPaBo-
Bble OTHOIIEHUs. VIMEHHO Takasi MEeTOHOJIOTUsI XapaKTepHa IJisi BTOPOrO M3 BBIIICHA3BAHHBIX TO[-
XOZIOB K MCCJIEIOBAHUIO ME3KIyHAPOJHOTO YAaCTHOTO MpaBa, KOTOPHIM CTAJ LIEHTPAJIbHBIM B HayKe B
coerckmii nepron. Ero mpuaepxuBamuck A. H. Makapos, U. C. Tleperepckwuii, A. I'. Toiix6apr,
JI. A. Jlynn, B. M. Kopenkuii, M. M. Borycnasckuii, C. H. Jlebenes, A. C. Makosckuii, I'. K. Mat-
BeeB, H. WI. Mapsiiesa, O. H. Capukos, I'. K. [Imutpuesa, I'. 10. ®enoceesa, B. I1. 3BexoB u jip.
B pamkax TpeTbero rnogxoaa K ©3y4eHHIo OOIIIECTBEHHBIX OTHOIICHHH, SBJISIOMIMXCS OOBEKTOM
ME>K1yHapOJHOTO YaCTHOTO MPaBa, MOMBITKA TEOPETUYECKOTO MCCAESI0BAHMS JAHHOU MTPOOIEMaTHKH,
npeanpuaTas P. A. MioiepcoHoM, o0opBaiack Ha IPU3HAHUUA OOBEKTUBHOCTH CYITIECTBOBAHUS
ME>K/IyHApOJHBIX OTHOIIEHWI HEBJIACTHOTO XapaKTepa, HAIMOHAIBHBIX ITPABOBBIX CUCTEM M MEXKIY-
HApOJIHOTO YACTHOTO IpaBa U JajbHEUIIIEM MOMCKE MECTa TMOCIEAHErO ¢ TOYKH 3PEHHS CHCTEMHBIX
CBOICTB IPABOBBIX CHCTEM, a HE CUCTEMHBIX CBOMCTB MEXyHAPOJHBIX YACTHBIX OTHOIIEHUN U COO-
CTBEHHO MEKIyHapOIHOTO YacTHOTO MpaBa. BMmecte ¢ TeM mpu3HaHME MeXIyHapOTHOTO YacTHOTO
MpaBa CUCTEMHBIM sIBJISHHEM OOBbEKTHUBHOW PEabHOCTU HE MOXKET ObITh OOBSCHEHO (DAaKTOM CyIIle-
CTBOBaHMSI TIPABOBBIX CHCTEM, TaK KaK MPABOBOE SIBJIEHWE HE MOXET OBbITh MOHATO camMo U3 ceOsl.
WHoe o3Ha4aso Obl MeTUCTUIECKUI MOAXOM K U3YUEHHUIO CYIIIHOCTY MPABOBBIX sIBJIEHHNA. IMEHHO
MO3TOMY CaM MpeAMET UCCIIENOBAaHUS MPEAToyaracT u3y4eHre OTHOLICHUN U CBSA3EH, JIeKalluX B

"7 Cwm.: Yeenro E. T. Ykas. cou. C. 81; Kunwyos A. H., Mypanos A. U. Yxa3. cou. C. 39; Kox X., Maznyc Y., Bunkaep I1. gpon
Mopengpenvc. Yxas cou. C. 142; cr. 4 PuMckoi KOHBEHIIMH O ITpaBe, MPMMEHUMOM K JIOTOBOPHBIM o0si3aTenberBaM (1980 T.).
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OCHOBaHWH MEXTyHAPOIHOTO YaCTHOTO MPaBa KaK CUCTEMHOT'O SIBJICHUS, T. €. CTIeIIMpUIEeCKUX 00I1TIe-
CTBEHHBIX OTHoIIeHUH. [TpeqiaraeMblii IOAXOM, C OJHOW CTOPOHBI, TPeOyeT M3yUeHHsSI CUCTEMHBIX
CBOWCTB YKa3aHHBIX OTHOIIICHUH, T. €. OOBEKTUBHYIO BO3MOKHOCTh (DOPMUPOBAHUS Ha UX OCHOBE
COOCTBEHHOU CHCTEMHOM IIEJIOCTHOCTH, JMOO BO3MOXKHYIO MPUHAJIEKHOCTh K KAaKOW-JMOO MHOU
crCTeMHOM TieNocTHOCTH (cucteme). C Ipyroi CTOpOHBI, 00YCIOBIMBAET MCIIONIB30BaHUE HE TOJBKO
CHCTEMHOT'0 TIO/IX0/1a, TPUMEHEeHUEe KOTOPOTo JEKIapUPOBAJIOCh B HAYKE MEkIyHAPOJHOTO YaCTHOTO
MpaBa, HO M METO/Ia BOCXOXKIECHUs OT KOHKPETHOTO K aOCTPaKTHOMY, T. €. M3yYeHHE CHCTEMHBIX
CBOKCTB ME/IyHAPOTHBIX YaCTHBIX OTHOIICHUM C TEM, YTOOBI BBISIBUTh CUCTEMHBIE CBOWCTBA (hOp-
MHPYEMOTr0 Ha MX OCHOBE CUCTEMHOTO SIBJICHHSI — MEKJIYHAPOIHOIO YacTHOTO IpaBa, ONMPeeTUTh
€ro MpUpojy, CYIIHOCTh U MECTO B OOBEKTUBHOW PeaTbHOCTH.
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KoHen 03HakoMuUTEJIbHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.
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