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[Ipunsatue YIIK P® kak HUKOrAa OCTpO MOCTaBUJIO BOITPOC O €r0 MPUPOLE, O
TOM HayaJie, KOTOPOE JIEKUT B OCHOBE YTOJIOBHO-ITPOLIECCYAJIbHOU JESATEIbHOCTH.
ABTOp, HEe IPUHA/JIEKA HU K CTOPOHHUKAM, HU K MIPOTUBHUKAM COCTSI3aTEeJIbHOTO
MNOCTPOEHUST POCCUMCKOTO YTOJIOBHOTO TMPOIIECCa, MOMBITAJICS MOHATh, KAKUM

OH ObUI ¥ TIOYEeMY, KaKOM OH €CTb, KAKOBa OOILIEMUPOBAst TEHICHIIUS PA3BUTUS
YTOJIOBHO-NPOLIECCYATTbBHOM (DOPMBI, M HA OCHOBE 3TOrO CMOJEIMPOBAL,

KaK1M OH JIOJKEH ObITh. Pertienue 31oii 3a1auv pyUBesio K BBIBOAY O TOM, UTO
COCTAI3aTEIBbHOCTD TaK M OCTAJIACh AJIsl POCCUICKOIO YTOJIOBHOIO ITpoLecca
’KeJlaeMbIM, HO He JIeNCTBUTENbHBIM cofep:kaHueM. [ IpaBoripruMenuTesio
MpeyIaraeTcs B CBOEU JesTeIbHOCTU PEaTM30BbIBATh HE COCTS3ATEIbHOE, a
nyOJIMYHOE Havasio, Haubosiee mpueMseMoe 1 POCCUICKOTO YTOJIOBHOTO
nporecca. [Ipuyem HU cOCTS3aTeNBHOCT, HU MyOJIMYHOCTD HEJIb3sl pACCMATPUBATh
B Ka4eCTBEe MPUHIIMIIOB MPOLIECCA, ITO OCHOBHBIE HaYaJla, HA KOTOPBIX CTPOSITCS
pasHble Mpoliecchl, ux 0asza, pyHaament. Kaxaoe 3 HUX, B CBOIO O4epe/lb,
0OYCJIOBJIMBAET Pa3HYI0 CUCTEMY MTPUHIIMIIOB Ipoliecca. BuisiBieHHas mpupoaa
POCCUICKOIO YTOJIOBHOTO TMPOIIecca B JAIbHEUIIIEM UCCIIEAOBAHUM SIBJISIETCS
CTEp)KHEM, CBSI3BIBAIOIINM PACCMOTPEHHE BCeX MPOoOJieM, pellieHue KOTOPbIX

HE TOJIbKO Oa3UpyeTCs Ha ITOM OCHOBE, HO BO MHOTMX MECTaX JOMOJTHUTEILHO
yKkperuisieT ee.PekoMenayeTcst 1711 Hay4HbIX paOOTHHUKOB, MTperojaBartesiei,
aCIUPAHTOB, CTYEHTOB IOPUINYECKUX YUEOHBIX 3aBEICHUI U MIPAKTUUYECKUX
PaOOTHUKOB.

VIIK 343.1



bbK 67.411

ISBN 5-94201-435-3 © Bapabam A. C., 2005
© KOpuanueckuii ieHTp, 2005



A. C. bapabam. «I[Ipupona poccHiCKOro yroJoBHOIO MPOLIECca, LIEIU YTOJIOBHO-TIPOLIECCYAIbHOM JeSTEIbHOCTH U UX
YCTaHOBJIEHUE»

Coaep:xanue

Baenenne
Paznen 1. CoctsizatesibHOCTD — €€ MPOIILIoe, HacTosIee 1 Oyayiiee B
POCCHUICKOM YTOJIOBHOM ITpOLiecce
I'naa 1. Coctsi3aTeIbHOCTb: OCHOBAHUS MPEANIOYTEHUS
§ 1. Cocrsa3aTebHOCTh B TEOPUU YTOJIOBHOTO MpOLIecca
§ 2. Craryc cocTsI3aTe/IbHOCTU B YTOJIOBHOM IPOLIECCE
§ 3. CocTs13aTesIbHOCTD B YTOJIOBHO-TTPOIIECCYaTbHOM
3aKOHO/IaTEIbCTBE
Konen o3HakoMUTENBHOTO (pparMeHTa.

10
10
20
24

25



A. C. bapabam. «I[Ipupona poccHiCKOro yroJoBHOIO MPOLIECca, LIEIU YTOJIOBHO-TIPOLIECCYAIbHOM JeSTEIbHOCTH U UX
YCTaHOBJIEHUE»

Anaroauin bapaoam
IIpupoga poccuiicKoro yroJioBHOro
npoiecca, 1eJan yroJJOBHO-IIPomeccyaabHOMH

ACATCJIBHOCTH U UX YCTAHOBJICHHUC

© A. C. bapa6ar, 2005
© Uzn-Bo P. AcianoBa «fOpuauueckwuii tientp IIpecc», 2005

k% %k



A. C. Bapabaw. «[Ipupona poccUICKOro yroJoBHOIO IIPOLEcca, UeIn YTOJOBHO-IIPOLECCYaIbHOM AESATEIBHOCTH U UX
YCTaHOBJIEHUE»

BBenenne

Ienu Hay4yHOTrO MCCenoBaHUS (DOPMUPYIOTCSI HA OCHOBE CYOBEKTHBHOIO JITYHOTO BBHIOOpA
uccreoBaTesieM LIEHHOCTE!, KOTOpble COOTBETCTBYIOT €ro BHYTPEHHEMY JAYXOBHOMY CTPOI0. «Yue-
HBI HCCTIeIyeT CKopee 3TO, YeM-TO, TIOTOMY YTO OH OIIyIIaeT, YTo MepBOe HCCIe0BaHue Oolee
LIEeHHO J17151 Hero. OH BBIOMpaeT 3TOT, a He TOT METO[I /1J151 CBOETO UCCIIEI0BAHN S, [IOTOMY UTO OH LIEHUT
ero 6osee BBICOKO. OH MHTEPITPETHPYET MOy YeHHbIE JaHHBIE ONPE/IENICHHBIM CIIOCOOOM, TTOTOMY 4TO
OH CYHUTAET, YTO ITOT CIOCOO OJIMKE K MICTHHE WM O0Jiee BATUJICH — MHBIMU CJIOBAMU, YTO OH JIydIle
COOTBETCTBYET KPUTEPHUIO, KOTOPBI OH BBICOKO LIeHUT» !. LleHHOCTH, MPUHSTHIE K PYKOBOJICTBY, BCe-
12 HAXOMSITCSA 32 MpejielaMi KOHKPETHOTO MCCIIEIOBAHUS U He OOOCHOBBIBAIOTCS B €r0 paMKax, Tak
KaK IIEHHOCTH — 3TO He YTBEp:KAEHUE O TOM, KAKOB MHP U UTO MbI 3HAEM O HeM, a MPEeAroIoKeHe
O TOM, KaKiM OH JIOJIZKEH OBITb.

B kauecTBe TaKuX MPEOIOXEeHUI ObLTH TPUHSATHI CJICTYIOIINE UCXOTHbIC TIOCHUTKH:

1) miaBHeMIIER 3a00TOMN OOIIECTBA ABJISIETCS YEJOBEK;

2) Mex/1y JIIOIbMH B OOIIECTBE CYIIECTBYET B3aUMOCBSI3b, OCHOBOU KOTOPOU SIBJISIETCS €/INH-
CTBO BCErO CYIIIETO;

3) JIIoI B3aMMHO OTBETCTBEHHBI JIPYT TIEpe]l IPYTroM U Tiepes] COOOH.

Hcnonb3oBaHue STUX 1IEHHOCTHBIX YCTAHOBOK MO3BOJIMIIO MOHSATH CYIIIHOCTh YTOJIOBHOT'O IPO-
1iecca B onpeesieHHON Mepe MHaue, YeM 3TO ObLIO A0 CUX Mop.

Jlnst pemieHust Bompoca O MPHUPOIE POCCUIICKOTO YroJIOBHOTO Iporecca OOoMbIloe 3HaueHUe
MMeeT BbISICHEHHE TOTO, YTO SIBJISIETCS] OCHOBOH, Ha KOTOPOii Oa3rpyeTcsl yroJOBHO-IIPOLIECCyaIbHAS
nesTenbHoCTh. Ocobyio ocTpoTy 3TOT Borpoc nprodpen nocne npunsatust YIIK P®, roe B cr. 15
B Ka4eCTBEe MPUHLIMIA ObljIa 3aKperyieHa COCTA3aTeIbHOCTh CTOPOH. AHAJIN3 TOYEK 3PEHUsI O COCTS-
3aTeJIbHOCTU POCCHICKOTO YrOJIOBHOTIO MPOLIECcCa, a COCTA3AaTebHBIM €r0 NMPU3HABAIM HEKOTOpBIE
aBTOPBI M 10 IPUHSATHUS yKa3aHHOT'O 3aKOHA, corocTaniienre Hopm O6meit n OcobenHoit yacreit YITK
[T BO3MOKHOCTD TPUITH K BBIBOLY, YTO COCTSI3aTEIBHOCTh KaK ObLIa, TaK M OCTaJIach Uil poc-
CHUICKOTO YTOJIOBHOT'O ITPOLIECCa KeJaeMbIM, HO He JIeHCTBUTENbHBIM cofiepkaHueM. Hopmbr O0meit
YaCTH MOJAYMHEHBI OJTHOM JIOTHKE, OCHOBAaHHOM Ha COCTSI3aTeIbHOCTH, HOpMbl OCOOEHHOM — APYTOi,
OCHOBAHHOH Ha MyOIMYHOCTH. TakKX 3aKOHOB UCTOPHS MpoOLIecca elle He 3HaJla.

JI7151 CHATUSA HETraTUBHBIX IOCJEACTBUI IOJOOHOTO POTUBOPEYMs1, BOCHOJIb30BABIIUCH PE3YJlb-
TaTaMu MCCIEOBaHUI B 00IaCTH TEOPUM I1paBa, Mbl IIpe/ijlaraeM MpaBOIPUMEHUTENIO B CBOEH Jes-
TEJIBHOCTH PEasTM30BbIBATh JIOTUKY, 3aJI0KEHHYIO B HOpMax OCOOEHHOH 4acTy, T. €. pean30BbIBaTh
HE CocTsi3aresIbHOe, a MyOIMYHOe HAvao.

[TpaBuibHOCT IONOOHOH PEKOMEHJAIMM TPOBEPsIeTCS HAMU Ha MaTepuajie MCTOPHYECKOrO
Pa3BUTHS YTOJOBHO-TIPOLIECCYaTbHOM (DOPMBI, KOTOPBIA PUBOAUT K BBIBOLY, UTO TEHIEHLIMH Pa3BU-
THS ee BO Bce OoJiee MOTHOM BOILIOLIEHUH MTyOIMYHOTO Havasa.

INocne BrIsABIEHMS OOIIEMUPOBBIX TEHIEHUMI Pa3BUTHS YTOJOBHO-IIPOLIECCYaTbHON (DOPMBI B
KaueCcTBe CJIEYIOIIEro mara ObUTH MPEATTPUHSATHI YCUIIUS U151 BRISICHEHU I TOTO, KaKoe U3 JIByX Hayall
HaubOosiee peanouTuTesibHo A1 Poccun. BerunieHeHue (akTopoB, BIUAIOLNIMX Ha (popMUpOBaHue
POCCHIICKO TOCYJAPCTBEHHOCTH M MEHTAJIMTETa POCCUSH, JAJIO YK€ YKa3aHHbIN BbILE Pe3y/bTaT,
UCXO/1sI U3 KOTOPOTO, IyOJIMYHOCTS SIBJISIETCs O0Jiee MPUEeMIIEMON IJIs1 POCCHHCKOTO YTOJIOBHOTO TIPO-
necca. [Ipuuem HE cocTsSI3aTeIbHOCTD, HU MyOINYHOCTD HENb3sl pACCMaTpPUBaTh B KAUeCTBE TPHHIIN-
TIOB TIPOIIecca, — TO OCHOBHBIE Hayalla, Ha KOTOPBIX CTPOSITCSl pa3HbIe MpOLEecChl, MX 0a3a, (pyHaa-
MmeHT. KaxkJoe u3 HuX B CBOIO ouepe/ib 00yC/IaBIMBaeT pa3Hylo CUCTEMY IPUHIIMIIOB MPOLIEcca.

! Hunkyc A., Munaxan A. TIpakTuka coupasibHol pa6otsl (hopmbl 1 Metoas). M., 1993. C. 456.
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BrisiBlieHHass MpUpoa POCCUHCKOTO YrOJIOBHOTO Tpoliecca B JaJIbHEHINIEM HCCIeIOBAHUM
SIBJISIETCSL CTEPKHEM, CBSI3BIBAIOIIUM PACCMOTPEHHE BCEX MpOOJIeM, pellleHue KOTOPBIX HE TOJBKO
Oazupyercsi Ha 3TOM OCHOBE, HO BO MHOTHX CITy4asiX IOTIOJHUTENILHO YKPEIUISIET ee.

[Ipu onpeneneHuy CyIHOCTY MPOIECCa MHOTO YCHIIAN OBUIO TIPHIIOKEHO ISl OIpe/Ie/IeHHUsI
ero resei. ITo ObUI0 HEOOXOOMMO B CUJTY TOTO, UTO JaHHBIE TIOHSATHS TECHO CBS3aHBI MEXAY COOOI:
10 KOHIIa TIOHSITh CYIIIHOCTB Mpoliecca MOKHO TOJIBKO TOCIie BbieeH s ero neneit. [Ipu padote mo
uX (pOpMUPOBAHUIO ObLJT COBEPILIEH BBIXOJI HE TOJIBKO 32 TPE/IesTbl yTOIOBHO-IIPOLIECCYATBHOTO COAEp-
JKaHMsI, HO U 3 TMpe/iesibl KOMIUIEKCa KPUMHHAIMCTHYECKHUX OTpaciei mpaBa. TpakToBKa aBajiach,
MCXOJSl U3 TOTO OXKMJAHUSI, KOTOPOE MPEIbsIBIISET OOLIECTBO K pe3y/ibTaTaM JesTeIbHOCTU MPaBo-
OXPaHUTENBLHBIX OPraHOB, U3 TOTO HA3HAYEHUs, KOTOPOMY JIOJKEH OTBEYATh YTOJOBHBIN MPOLIECC.

[NocTraHoBKa B LIEHTP YrOJIOBHO-TIPOIIECCYATbHOM ACATETbHOCTH YeIOBEeKa PUBJIEKIIA K He0O-
XOAMMOCTHY PacCHIMPEeHHs TPAAUIMOHHOTO /Il HAyKU YrOJIOBHOTO IMPOIecca TOPU30HTA MCCIeJOBa-
HUS, K BBIXOY B MHbIE 00yacTv 3HaHus1. Hanpsimylo ncnosb3oBaTh Matepra rno (puinocopuu, Couo-
JIOTHH U TICUXOJIOTHH M3-32 UMEIOIMXCsI OQHOCTOPOHHUX TPAKTOBOK MHTEPECYIONIMX HAC BOIPOCOB
HE Bcerja MpejcTaBiIsuioch BOBMOXHBIM. W TONMBKO NMpHMEHEHHe CUCTEMHOTO TMOAXOa MO3BOJIUIIO
BBIJICJIUTD [TIABHOE B PA3JIMYHBIX COIIMAIBHBIX YPOBHSIX, C(POKYCHPOBATh €r0 Ha YeJIOBEKa M ITOKa3arh,
YTO UHTET PUPYIOIIUM CTEPKHEM COLIMATBHON OOIIHOCTH SIBJISIETCS] «OTBETCTBEHHOCTb». DTO KaK pa3
TOT (peHOMEH, KOTOPBIN 0OECTIeunBaeT CUCTEMHOE €JUHCTBO.

O603HaYeHHOEe TTOHMMaHKE JAJI0 BO3MOXKHOCTh 3a(PMKCHPOBATh CIACAYIOIIUI MOMEHT: B TOM
CTy4ae, KOrjia BO3HHMKJIO PacCOIIaCOBAaHUE B CHCTEMHOM OpraHU3Me, 3I0POBbIE WIEHBI €r0 3alHTe-
PECOBaHBI B TOM, YTOOBI OHO OBLJIO MPEOIONICHO 3a cueT (POPMUPOBAHUS OTBETCTBEHHOCTH B 3200-
nesieM. KoHcraTanus 3T0ro no3Bosiniia BbIEIUTh OJHO M3 BaXKHEMIIMX HA3HAUYEHWI yTOJIOBHOTO
CYHOTPOU3BOJCTBA M KOHKPETU3UPOBATH €T0 B LIEJH JIESITETbHOCTH MPABOOX PAHUTENIBHBIX OpraHoB. B
CITy4ae COBEpIIEHHS MTPECTYIIEHH OOIIECTBO 3aMHTEPECOBAHO B TOM, UYTOOBI IOCIIE padOTHI C HApY-
IIATEJIEM B OOIIECTBO BEPHYJICS YeIOBEK CO C(hOPMUPOBAHHBIM UyBCTBOM OTBETCTBEHHOCTH.

Pabota ¢ npaBoHapyImTesaeM OCyIIECTBISIETCS B paMKaX HECKOJIbKUX KPUMHUHATMCTHYECKUX
OTpacyiel mpasa, 4yTo MOTpeOOBAJIO YETKO OMPEAEIUTh TOT BKJIA/1, KOTOPHIH IOJKHA BHOCUTh B COBO-
KYITHBIA pe3y/ibTaT YroJIOBHO-TIpOLiecCyaibHas JESITEIbHOCTD, U €€ MECTO B CUCTEMEe K PUMHUHAINCTH-
YecKux oTpacieil. Peanuzarus cucTeMHOro moaxosa MO3BOJIMT CleaTh YTBEPKICHUE, YTO YTOJIOB-
HBII TIPOLIECC HEMOCPEICTBEHHO B CUCTEMY KPUMUHAMCTUYECKUX OTpaciiell He BXOOUT. Pe3ysbTatsl
AeATeTbHOCTH B pAMKAaX YTOJIOBHOT'O IPOIIecca CITyKaT TeM MaTepruasioM, KOTOPBIN UCIIONIb3YeTCsI TIPH
KBaJTM(PUKALIMH, OTIPeIeTIEHIH MEPbI BO3JEUCTBUS U B ICTIOTHUTEIEHOM MPOM3BOACTBE. UTOOB Mate-
puan ObUT TIPUTOJIEH, LIEJU MPOIIecca JTOMIKHBI OBITh COTPSIKEHBI C LIENISIMU YKa3aHHBIX BUIOB J€si-
TEJIbHOCTH.

Pabotas Haj onpesiesieHueM 1iesield yroJIOBHO-TTPOIIECCYATbHOM A TeTbHOCTH, MbI BHIHYKICHbI
ObLIM OCTAHOBUTBLCS HAa BOIMPOCE O TOM, KaKyIO0 pOJib UTPAET B YTOJIOBHO-IIPOLIECCYATHHOM AESATENb-
HOCTH TIOHSITHE «JIMYHOCTh». 3aKoHozaTesIb BBOAUT 310 NoHsATHE B YIIK B TOM Mecte, rae ¢opmy-
JMpYeT 0OCTOATENLCTBA, TOIEKAIE JOKa3biBaHUI0. B pe3ysnbrate paOoThl C HUIM aBTOp HaJaeeTcs
00O0CHOBATH CJIEAYIOIIHIA BHIBOJ: PEAIbHOE HATIOMTHEHHE MOHATHUS «JIMYHOCTb» — 3TO TOT UIeall Orpe-
JeIEHHOW COIMAILHOW OOIITHOCTH, C TIO3UIIMI KOTOPOTO OLIEHWBAETCS YEJIOBEK U €r0 MOCTYIKH, TPH
COBMAICHUHU TIOCJIEAHUX C UICAIOM O KOHKPETHOM UeJIOBEKE FOBOPAT KaK O JIUYHOCTH.

BesyciioBHO, Kak Bce TIOHATHS, TIOHSITHE «JIMYHOCTh» HOCUT UCTOPUYECKHUI XapakTep, HO He
CMOTPSI Ha CBOI0 KOHKPETHYIO COIMATbHOCTh, B HEM €CTh HEeUTO, oOecreurBawinee OyayIiee, mpo-
rpecc yenoBevecTBa. UTo 3T0 KOHKPETHO — XOTeIOCh Obl MOHSATH. He Bcerna cooTBeTCTBHE COIMAITb-
HBIM CTaHJIapTaM TOBOPHUT O JIMYHOCTH, UHOTJA MOKET TOBOPUTH O paOCKOi CyIHOCTU. JIMUHOCTD —
CKOpee TOT, KTO B3JIaMBIBAET «3aCTOSIBIIMECS» COIMATbHbIE OTHOLICHUSI.

JI71s1 perieHus BOIpoca O TOM, MOXKHO JIM BCSIKOTO «B3JIOMIIMKa» XapaKTepU30BaTh Kak JIM4-
HOCTb, TIOHSITHE JIMYHOCTH CJIEyeT paccMaTpuBaTh B CBSI3KE C MOHSATHEM OTBETCTBEHHOCTH. CTOMNb
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BBICOKHMI YPOBEHb HMCIOJIL30BAHUS ITOTO MOHATHS, OTCYTCTBHE YETKUX KPUTEPUEB TOTO, UYTO TaKOE
JIMYHOCTb, HE OINPABABIBAET €r0 MECTO CPEAU OOCTOSTENBCTB, MOJIEKAITMX JOKA3BIBAHUIO.

BaxxHoe mecto B paboTe 3aHMMAaeT ONMMCAHUE MEXaHM3Ma Mepexoa OT He3HAHUs K 3HAHUIO O
MIPOIIUIOM U K MPOrHo3y Oyayiiero. OnucaHue ero OyeT MporCXOAUTb Yepe3 BbljielIeHne 0OBEKTOB
B COOTBETCTBUU C TOCTABJICHHBIMU TMO3HABATEILHBIMU M MPOTHOCTUYECKUMU TieisiMU. B KauecTBe
MCXOJHOTO MaTepuasia Jyisi IOHUMaHus 0ObeKTa 1 nipeaMera OyaeT puiocodckasi U METOIOIOTHYe-
cKas JMTeparypa. B pesynbrate aBTOp Ha/IeeTCsl OHSATh, YTO SABJISIETCS OOBEKTOM (CTOMT JIM BOOOIIIe
O HEM TOBOPUTH?) — CJIe/l WM J0KA3aTeIbCTBO, MOXHO JI COOBITHE MPOIUIOTO paccMarpuBaTh B
KayecTBe 0ObEKTa, CYIIeCTBYIOT JIU HHbIE OOBbEKTHI, KAKOBA POJIb TIOHATHS «IIPSIMET>» B MIO3HAHUU.

Kpome Ha3BaHHOTO B paboTe paccMaTpUBAIOTCS U JPYTUe BaKHBIE aCIIEKThl yTOJIOBHO-TIPOIIEC-
cyasbHOM estenbHOCTH. OO03HaYaTh X BCe BO BBEICHUH Bpsi JM MpaBuiibHO. Ecim yxe mpuBe-
JIeHHBIC BBI3BAJIM MHTEPEC Y B3SIBIIIETO B PyKH KHUTY, TO €CTh HaJIeXkK/1a, YTO, MPOUYKTAB €e JI0 KOHIIA,
OH O3HAKOMUTCS ¥ CO CIIOCOOAMU PEeIIeHHs BCEX BOMPOCOB, COCTABISIBIIUX MPEAMET UCCIIEOBAHMUS.
3pech X0Tesoch Obl TOMYEPKHYTh, YTO YCIEX peasM3allii MeXaHU3Ma IMO3HABATEIbHOW JesITeNIbHO-
CTH, WCTIOJIb3YEMOTO JJIsl TIO3HAHUSI MHTEPECYIONIEr0 YTOJIOBHBIM MPOIIECC COOBITHS MPOILIOro, BO
MHOTOM OIpEeAEeNsIeTCs] MICOJOTMIEeCKON YCTAHOBKOMW AesTessl. EcM OH yroJloBHBIN MPOIECC MOHU-
MaeT Kak apeHy OopbObl M KOH(POHTAIMK, a (POPMUPOBAHUIO TAKOH YCTAHOBKU, TOMHMO IPOYETro,
CIIOCcOOCTBYET NOHUMAHUE POCCHICKOTO MPOoIecca KaKk COCTSA3aTeIbHOTO, TO peaTn3aliyio 1esiel, CBs-
3aHHBIX C YCTAHOBJIEHHEM BCEX OOCTOSITEJIbCTB, CBUIIETENILCTBYIOIIMX B TOJb3Y OOBHHSEMOIO, OH
OyleT paccMaTpuBaTh Kak OKOBBI. [Ipyroe, HEeKOH(POHTAIIMOHHOE TPe/ICTaBIeHUE, HEOOXOAUMOCTD
KOTOPOTO ¥ 0OOCHOBBIBAETCS B JAHHOUW padoTe, MO3BOJIMT B TIOJTHOM 00bEME peliaTh YTOJIOBHO-TIPO-
1ieccyaibHbIe 1IeJIA U TeM CaMbIM TapaHTHPOBATh 3aIUTY 3aKOHHBIX MPaB U UHTEPECOB BCEX YJacT-
HUKOB Tipoliecca. HampapnenHoe Ha monydyeHue WH(GOpPMAIMKM B3aUMOJIEHCTBUE, B XO[€ KOTOPOTo
peanuzyercsi 1esTb COOMIOeHMS M 3alUTH PaB Y 3aKOHHBIX UHTEPECOB YYACTHUKOB, MpeIIoiaraeT
CO CTOPOHBI CYOBEKTOB YTOJIOBHOTO MPOIIECCa YCTAHOBKY Ha COTPYIHHUYECTBO.

B ocHOBy paGoThl aBTOp MONOKUI CYOBEKTUBHBIE LIEHHOCTH, HO MaTepuall MpeiaraéMoro
WCCIIEIOBAaHMSI, apTyMEeHTallMsI CTEePKHEBBIX BOIIPOCOB, €CJIM OHA YOEAWUT UMTAIOIIETO, MO3BOJISIET
HAJesIThCSl Ha OObEKTHUBHOCTD MIPEIIaraéMoro 3HaHMs, KOTOpasi IOJTHOCTBIO COCTOMTCS TOT/a, KOraa
peKoMeH1aluu OyIyT pea30BaHbl B MPAKTHUECKOU JIESTEIbHOCTH TeX, KOro 3aMHTepecoBaja 3Ta
padora. Besib 3HaUeHVE HAYKU W IPAKTUKHN «COCTOUT B OOBEKTUBHOCTH JOCTHKEHHS 11eJTH, KOTOopast
CYOBEKTHBHO BBIOpaHA OTHUM YEJIOBEKOM HJIM HECKOJIbKUMU JTIObMIU» 2.

2 Pooorcepc K. P. B3rnaa Ha ncuxorepanuio. CtanosieHue yenoeka. M., 1994. C. 459.
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Paznea 1. CocTa3aTeIbHOCTH — €€ MPOILIoe, HACTOSAIIEe
1 Oyaylee B pOCCHIICKOM YroJIOBHOM MpoIiecce

I'maBa 1. CocTsi3aT€JILHOCTDH: OCHOBAHMS npeanouYTCcHusA

§ 1. CocTA3aTeIbHOCTH B TEOPHMH YTrOJOBHOIO MpoIiecca

B koHue XX Beka Poccns okazasnack B 1oJ1oce KapAMHAJIBHBIX NOJMTUYECKUX,, SKOHOMUUECKHUX
Y COLIMAJIbHBIX NepeMeH. OTKa3 OT MpeKHeN UIEONIOTUH U CPE/ICTB €€ peain3aliiy 3aCTaBUl UCKaTh
Apyrue, NpueMJyieMble /111 HOBOW CUCTEMBI IIOJIMTUYECKUX M 9KOHOMUUYECKUX OTHOIIEHUH. [I7151 Toro
YTOOBI JOOUTHCS UX 3aKPETUJIEHHS W CO3[aTh YCIOBUS [Tl MOBUTHUBHOTO Pa3BUTHUsI, IPUOETIIN K yKe
OJHaX/IbI UcTibITaHHOMY B Poccuu B Havasie XX Beka U jioKa3zaBileMy CBOIO 3(h(eKTUBHOCTh CIIO-
co0y — 3aMeHe CHCTEMBI CTaphIX IOPUINYECKHUX MOHITUI Ha HOBbIE®. BhICTpas 3amMeHa Mpou301ILIa B
OTpPAC/ISIX MaTepUAILHOIO IPaBa, B OTHOCUTEIbHON HEMPUKOCHOBEHHOCTH JI0JIbIIIE BCETO OCTABAIUCH
MPOLIECCYAJIbHBIE OTPACIH, XOTSI (M BCE 3TO MOHMMAJIHN) U3MEHEHU s ObUTH U TaM HEM30eKHBI, a TIOCIie
npunsaTis Koncrutynmu Poccuiickoit Penepariyin MOXHO ObUIO TPEATIONOKUTD, B KAKOM HaIlpaBJie-
HUM OyZIeT OCYIIECTBIATLCS pepOPMUPOBAHKE YTOJIOBHO-IIPOLIECCYATBHOTO 3aKOHOJATEIbCTBA.

B cr. 123 Koncruryuuu Poccun B "actu TpeTbeid 3amucaHo, 4to «Cymnonpou3BOICTBO OCY-
LIECTBJISIETCS] HA OCHOBE COCTS3aTEJIbHOCTH W PaBHOMNPaBUsl CTOPOH». CTOPOHHMKM MOCTPOEHUS
YTOJIOBHOTO TPOIIECCa HA OCHOBE COCTSI3ATENIBHOCTH OBUTM M B COBETCKHMI MEPUOJ Pa3BUTHS yro-
JIOBHO-TIPOLIECCYaIbHOM HayKH, HO MX MIOHMMaHHUE YIOJIOBHOT'O IPOLIECCA HE HAXOAWIIO OTPaKEHUs B
3aKOHE. YTOJIOBHO-ITpoLieCcCyaslbHbI KofieKe 1960 r. He 3Haj MOHATHUS «CTOPOHbI» U HE COAepkKall B
CBOMX CTaThsAX (POPMY/IMPOBKU ITPUHLIUIIA COCTA3ATEIbHOCTH.

C momenrta npunatusa Koncturyuuu g0 npunsatus Hosoro YIIK mporiio goctatouHo MHOTO
BpPEMEHH, B TEUEHHE KOTOPOTO B OOIIECTBEHHOM MHEHUH ObLIIO C(hOPMHUPOBAHO TIO3UTUBHOE BOCIIPH-
ATHE COCTA3ATEIBHOCTH, M OHO HAIUIO AJEKBATHYI0 PEAKLMIO CO CTOPOHBI 3aKOHOJATENSA B HOBOM
VIIK P®, rae B miaBe 2, roBopsiiiiei 0 MPUHIMIIAX YTOJOBHOTO CYJIOIPOU3BOICTBA, MOMEIIEHaA CT.
15, bopmynupyromiasi IPUHLIMI COCTA3ATENbHOCTH CTOPOH. Ha cocrtsizaTenbHOCTh B 00IIECTBE BO3-
JIO’KEHBI OOJBbIIIME YIIOBAHUS, CBSA3aHHBIE C T€M, YTO MOCJeAOBaTebHAS peau3alysi 3TOro MpuH-
IIUIA CIeJIaeT YToNOBHBIH mporiecc Poccuu ryMaHHBIM M IEMOK PaTHUHBIM, OYZIET CITy)KUTh CEPhe3HOM
rapaHTHel TOCTUKEHU S UCTHHBI.

Oo11iecTBeHHOE MHEHHE CITIOCOOHO OKa3bIBATh M OKA3BIBAET MOIITHOE BO3/ICHCTBHE M HAa CO3HA-
HHUE HCCleloBaTeNiel, 3aHMMAIOIUXCsl MpoOeMaMy YroJIOBHOTO Tpoliecca. B Hacrosimee Bpems
OOJBIIIMHCTBO U3 HUX MPHU3HAIOT CYIIECTBOBAHUE MPUHIIMIIA COCTSI3ATEIbHOCTH, XOTS, B OTIEJIbHBIX
CJIydasX M3JIaraioT CBOIO MO3ULMIO TaK, YTO IPUBOJUMBIE apryMEHTHI 3aCTABJISIOT COMHEBAThCS B
HEOOXOIMMOCTH TIPU3HAHMS 32 COCTA3aTeNbHOCTBIO cTaTyca mpuHumna. Tak, Hanpumep, A. [1. Boii-
KOB OLICHMBAET COCTA3aTEIbHOCTh KaK €MKHI MPUHLMI CYIOIPOU3BOJCTBA U 3/1€Ch XK€ MpeayIpe-
KJIaeT OT MIEPEOLICHKY 3HAYEHU S COCTA3ATEIBHOCTH, YKa3blBasA HA TO, YTO CIIOP MOKET U IIOXOPOHUTD

3 310 ecTecTBEHHOE CIIE/ICTBHE TI00i PEBOITIOLNH, KOT/IA «CTapast CHCTEMA IIOHSTHIA TIOMHOCTHIO HITH YACTHUHO 3aMEHSIETCS HECOB-
MECTHMOH C Heil HOBOU cHCTeMOU NMOHATHIT». [IprBejeHHOe BbICKa3bIBAHUE XapaKTEPU3yeT HAy4YHYIO PEBOJIOLMIO, HO TaK KaK CyII-
HOCTb PEBOJIIOLIMU OfIHA, HE3aBHCUMO OT TOTO, IJIe OHA MPOUCXOIMT — KOPEHHOM CJIOM CTaporo COAEpXkaHus U 3aMeHa ero Ha HOBOE,
Tpedyloliee U HOBOM (hOPMBI, MbI TOCUNTAIN YMECTHEIM HPUBECTH €0 37ech. CM.: 933am A. @ammax. OT OPUEHTHPA BUHBI K OPUEH-
Tupy nocinezcreus. Hoeas cucrema nonsaTuid yroynosHoro npasa XXI Beka / OCHOBHbIE IPUHLIMITBI COBPEMEHHOTO YTOJIOBHOTO 1paBa
(uerBepras dacte). Jleiinen, 1997. C. 10.
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uctuny*. [Tomydaercsy, 9To COCTA3ATETBHOCTh — «MHCTPYMEHT Cy/IeOHOTO MO3HAHUs, 00eCTIeYrBal0-
M JaJIeKO He OMHO3HAYHBIN pe3ybTar»>. [lajiee, aBTOp yKa3blBaeT Ha TO, UTO «3aKOH OIpe/ielisieT
Y HarpaBJieHHe 3TOH JesTeIbHOCTA — 00'beKTHBHOE U BCECTOPOHHee HCcJie/l0BaHue 00CTosI-
TEJILCTB JleJa B IPaHNax 00BMHEHHS U MpeaMeTa JoKa3biBaHusA» (BbieieHo A. 1. Boiiko-
BBIM )»°,

[TpuBeneHHble paccykIeHUs aBTOpa, 3[eCh Mbl He OyJIeM J1aBaTh X COfIEPKATEIbHBIN aHAJIN3,
CBUJETENILCTBYIOT, 110 BCEI BUAMMOCTH, O TOM, YTO OH HE CKJIOHEH paccMaTpUBaTh COCTA3ATEIbHOCTD
KaK MIPUHITAI YTOJIOBHOTO Tiporiecca. Ecim Ov1 ObUTO MHAYE, TO He ObUIO Obl YTBEPIKAECHUS, UTO COCTSI-
3aTeIbHOCTh 00ECTIEUMBACT «JAJICKO HE OJJHO3HAYHBIN Pe3y/IbTaT», BE/lb MOJ0KEHHE 3HAYMMO B MTPO-
Liecce Kak MPUHLMII UMEHHO B CHITy TOTO, YTO €0 peain3alvs rapaHTUPYeT JOCTUKEHUE [OCTaBIEH-
HBIX NIEpe/l YTOJIOBHO-ITPOLIECCYAIBHOM JEATEIbHOCTHIO LIEJIEH.

[NonTBep:kaaeT 3TOT BHIBOM, M MOCIIETHEE U3 MPUBEACHHBIX BhICKa3biBaHUt. IM BoIKOB BBIBO-
JUT COCTA3ATEIbHOCTh U3 CUCTEMBI TPUHLIMIIOB YTOJIOBHOTO Iporecca. He MOXeT pUHIMIIOM CUM-
TaThCsl TIOJIOKEHUE, KOTOPOEe OOCITYKMBAET PeaTM3allfio JPyroro MPHUHIMIA, & TO, YTO BCECTOPOH-
HOCTb, TOJIHOTA U OOBEKTUBHOCTh WCCJIEIOBAHMS OOCTOSITENILCTB YTOJIOBHOTO Jiea — He Iiefb, a
MIPUHIIMI, BPSIZL JIX Y KOTO JIO MOCJIETHET0 BPEMEHH BBI3BIBAJIO COMHEHHUSI.

Ceituac He npeJcTaBJIsIeTCS BO3MOXKHBIM YKa3aTh (DaMHJIMIO TOTO YYEHOIO, KOTOPbI BIIEPBbIE
TOMBITAJICS IPUMEPUTD COCTS3ATENIBHOCTh HA POCCUICKUI YTOJIOBHBIN MPOLIECC, HO TO, YTO 3TO IPO-
M30IIJI0 HE BYepa, MOXKHO YTBEPKIaTh COBEPLIEHHO TOUHO. CBOIO 33/1a4y Mbl BUAMM HE B OTBICKA-
HUM aBTOpA, a B ONPENEIEHUN TOr0, KAKOE COJEpKaHUEe BKJIAJbIBAJIOCh M BKJIABIBAETCS B COCTSA3a-
TEJILHOCTb Y TIO3BOJISIET JIM 3TO COJIEPAKAaHUE paCCMAaTPUBATh COCTA3ATEIbHOCTh B KAUECTBE ITPUHLUIIA
YTOJIOBHOTO TIpOLiecca.

YnomuHaHUs O COCTSA3ATEIHOCTH BCTPEYAIOTCs B MpolieccyayibHoM JuTeparype XIX — Hauana
XX Beka. Yuras U. 5. ®oitHuIKoro, ckiaapiBaeTCsl BieyaTieHUe, YTO OCHOBHBIE €r0 YCUIIUs TIPU
PacCMOTPEHUH BOMPOCA O COCTSA3ATEIHLHOCTY ObLTM HANpPAaBJIEHbI HA BbIIEIEHUE OCOOEHHOCTEN poc-
CUWCKOM COCTSI3aTEIbHOCTU 10 CPABHEHMIO C aHITIOAMEPUKAHCKOW. Tak, OH MOIYEepKUBAeT aKTHB-
HOCTh POCCHICKOTO CYJa, ero 0OsI3aHHOCTh «YIOTPEeOUTh BCEe HAXOASIIUECS B €ro pacropsiKeHUU
CpencTBa Ui TIOJNHOTO pa3bsiCHeHus1 ceOe aena»’. TIpokypop ajisi Hero He MPOCTO OOBUHHUTEID,
OH COIVIACEH C KacCCalMOHHbIM pelieHreM Ne 68 B TOM, YTO MPOKYpPOPHl «SBISIIOTCS HA Cy[ HE
WCKJTIOYMTEIIHHO /ISl TIPEIbSIBJICHUST TpeOOBaHUS O PUJIOKUMOCTY K BUHOBHOMY HaKa3aHWsl, a JIs
CONEWCTBUS CYIy K JIOCTHKEHHUIO TI0 JIeNTy UCTUHBI PACKPBITUEM COBEPIICHHS MPECTYIUIEHHs], U300-
JIMYEHUEM BUHOBHBIX WJIM ke OOHapykeHHeM HEBMHOBHOCTH OOBHHsEMbIX»®. 11 B uTOre — Mecto
COCT$13aTeIbHOCTH HAXOIUTCS B CyAeOHBIX peHusix. «[1o (ppaHiry3ckoi cucteme (a poccuiickoe 3ako-
HOJIATEJILCTBO B TO BpeMsI Cle/IoBasio eil. — A. b.) cyneOHoe CIeCTBHE OTAENEHO OT MPEHUI IOTOMY,
YTO M0 3TOH CHCTEME COCTA3aTeIbHOMY Hauasly OTBOIMTCSI MEHbIIIE MeCTa, YeM B AHIJIUM, CyaeOHOe
CJIeJICTBHE BEJETCsl He CTOPOHAMH, a CY[AOM, IJIABHBIM 00pa3oM IperceaaTesieM, puyeM CTOPOHBI
TOJIBKO MIPUHUMAIOT B HEM y4acTHe»’.

T'oBOps1 0 COCTA3ATENBHOCTH, AKTUBHOCTD POCCUIICKOTO Cy/1a TIOMYEPKHUBAJIH U JIpyTHe aBTOpbI 0,
OHH TOTOBBI OBLITH JJOIYCKaTh COCTS3aTeIbHOCTD B IIPOLIECC B TOW Mepe, B KAKOK OHa HE TPOTUBOPEUUT
nyomaHocTH niporieccal!. Ucxons u3 storo, C. M. BUKTOpPCKHIA BUIUT MECTO COCTSI3aTeIbHOCTU B

* Boiikos A. ]]. Tpetbst BiiacTs B Poccuu. Ouepku 0 IpaBoCyIiH, 3aKOHHOCTH U cyaeOHo# pedopme 1990-1996 rr. M., 1997. C. 65.
> Tam xe. C. 66.

® Tam xe.

7 Doiinuykuti M. A. Kypce yronossoro cynonpounssozactsa. CII6., 1902. T. 1. C. 65.

8 Kaccaumonmbie penienust. 1877 r. Ne 68 nio neny Benokonbitoa / doiiaunkuii U. 4. Kype yronoeroro cynonpoussonctsa. CII6.,
1902. T. 1. C. 77.

® @oiiuuyeuti M. 4. Kypc yromnossoro cynonpoussoacrsa. CIT6., 1897. T. 2. C. 78.
10 Buxmopckuii C. . Pycckuit yronouslii mpouecc. M., 1997. C. 71-72.

' Tam xe. C.15.
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CyAeOHBIX MTPEHMSIX, «MO0 JTYUIIHIA MYTh K OTKPBITUIO YTOJIOBHO-CYA€OHON HCTUHBI — 3TO Iy Th OOPHOBI
riepes1 Cy/IoOM TMpeICTaBUTe el OOBUHUTEBHBIX M 3AIIUTUTENIBHBIX TI0BOIOB» 2. Ho B ero paccyxe-
HUSIX MOSBJISIETCS HOBasi HOTA, CMBICI COCTSI3AaTEJIbHOCTH ISl HETO B «PABHOINPABHOCTU CTOPOH IO
MPE/ICTABJICHUIO UMH JIOBOJIOB 32 WJIM MTPOTUB OOBUHSIEMOTO. ..» 12,

W3 cka3aHHOro MOXHO C/ieNiaTh BBIBOZ O TOM, YTO YaCThIO PYCCKUX JOPEBOTIOIMOHHBIX I0pU-
CTOB COCTI3aTeIbHOCTh pacCMaTpUBAIACh KaK CIIOCOO OpraHU3alliK AEATEbHOCTH B paMKax cyaeo-
HBIX MTPEHHI, YYACTHUKU KOTOPBIX HAJEJISUIMCh PABHBIMU MIPAaBaMU 151 ITPEACTABICHUS] OOBUHUTEIb-
HBIX U 3aIIUTUTESBHBIX TIOBOJIOB.

Ho B Te ke roapl pazpadaTbiBaioch MHOE TIOHUMAHUE CYIIHOCTU COCTsI3aTeNbHOCTH. B ocHOBe
ero ObLJIO MpecTaBIeHNe O TOM, YTO BOSHUKHOBEHHUE U Pa3BUTHE MPOLIECCYaIbHOTO MIPOU3BO/CTBA,
KaK 10 T'PakIAaHCKUM, TaK ¥ 10 YTOJIOBHBIM JieJ1aM OOYCJIOBJICHO HATMYMEM MaTepraIbHO-TIPABOBOTO
Criopa Me/1y CTOPOHAMU WJIM MaTepUabHO-IIPABOBOTO MPUTS3aHUsI OJHOM CTOPOHHI K aApyrou. Cyn
e Kak B MEPBOM, TaK M BO BTOPOM CJIydyae MPHU3BaH Pa3pelnTh MaTepraibHO-IIPABOBOM CIIOP HJIH
nputs3anue'*. [Ipy 5TOM Cy maccuBeH, MHUIIMATUBHBIMU CTO POHAMH SIBJISIIOTCS] 3aMHTEPECOBAHHbBIE
nvna. Bot kak 06 3tom nirican B. M. T'eccen: «CyneOHast B1acTh MacCUBHA, Tie HET CIopa — HEeT Cy/a.
Cynps He sABJISIETCS TOCTIONUHOM HU CBOEH JeSITeNIbHOCTH, HU CBOETO MoKosl. MiHuImaTrBa cyneOHoro
IENCTBHS — B pyKax 3aMHTEPECOBAHHOMN CTOPOHBI, T. €. UCTIA B TPaKJAHCKOM Tpoliecce, IMyOINIHOrO
OOBUHHMTEJISI B yTOJOBHOM Tpotiecce. CyaIpio CIIPAINBAIOT — Cy/Ibsi OTBEYaeT» 5.

NmenHo 310 HampaBiieHHE OKa3ajoCh OIHUM W3 OCHOBHBIX B COBETCKMI NEPUOJ Pa3BUTHS
HayKH YTOJIOBHOT'O MPOIIECCa, YTO MPEACTaBIsieTcs] OoIee YeM CTPaHHBIM AJIs TeX, KTO 3HAKOM C HCTO-
puei Toro BpeMeHu. Bo3MokHO, aBTOpBI, pa3pabaTeiBaOIIMe TAaKOe TOHUMAHUE COCTSA3aTeIbHOCTH,
B CKPBITOI (pOpMe BbIpakaad CBOW MPOTECT MPOTUB TOTAJIUTAPU3MA U CYLLECTBYIOILEH «IIPaBOBO»
npakTiku'®. Ecim Tak — 4yecTh MM M XBajla, XOTsI BOBHUKAIOT CEPbE3HbIE COMHEHHMS, YTO 3TO OBLIO
MMEHHO TaK, BeIb HeJb3sl K YMCIy MPOTUBHUKOB CYIIECTBOBABIIETO PEKMMa OTHECTH OIHOTO U3
BUIHBIX UI0TOrOB ero A. f1. BBIIIMHCKOro, KOTOPBIN B CBOMX TEOPETUIECKHUX PadOTax He 0OOIIe
BHUMaHHEM «COBETCKUI IPUHIIMI COCTA3aTeNbHOCTH» . OH MUCAJI O HEM, UTO «3TO COCTSA3ATEIbHOCTh
TUTIOC aKTHBHOE YYacTHe B CyAeOHOM IPOIIECCce CaMoro CyJa Ha OCHOBE COIMATUCTUYECKOro JIeMO-
Kpartuzma» '’

[TpuBeneHHOe MO3BOJISAET BHICKA3aTh APyroe npeanonoxenue. TeopeTnyeckue paboThl O COCTS-
3aTebHOCTU OBUIM TPU3BaHbI yKpamarh paca] HECYIIECTBYIOIIETo 3[IaHUsI «COIMAIMCTUYECKOM
JAEMOKPATUM», CIYKWJIM OJHUM U3 JIEMEHTOB UAEOJIOTHUECcKOi 00paboTKku co3Hanus. Ho BpemeHa
MEHSIIOTCSI M ceiuac MOXKHO Oe3 OIpe/IeIeHHOW MIEOJIOTMYeCKON aHTaKMPOBAHHOCTH OOBbEKTHBHO
MCCIIeIoBaTh 000U MPaBOBOM (peHOMEH.

B pamkax 0603Hau€HHOI KOHLIETIIIMH CXeMa UCKOBOTO IIPOM3BOJICTBA I'PaKAaHCKOTO MpolLiecca,
KOTOPbIA OCHOBBIBAETCSI HA COCTS3ATEJIbHOCTH, TIEPEHOCHTCS] Ha YTOJIOBHBIH MPOIECC, YTO MO3BO-
JIUJIO B TIOCIIEAYIOIIEM pa3padaThiBaTh EAMHYIO TEOPHUIO CYIeOHOTO MpaBa, Y3JI0BbIM ITYHKTOM KOTO-
POHl sIBJIsSIETCS YrOMOBHBINA UCK. OIHUM U3 MEPBBIX Pa3padOTUYMKOB U MOCTIEA0BATEIbHBIX CTOPOHHU-
KOB 3TOM Teopuu B coBeTckuil iepriof Obi1 H. H. TNonsiackuii '8, B HanOonee 3aBepiiieHHOM BUJIE OHA

12 Tam xe C. 208.
13 Tam xe. C. 17.

9 Jho6nuncruii 1. 1. Cyn n npaBa ymanocty // Cyne6nas pedopma. 1915. T. 2. C. 2 u cn.; Muxaitinosckuii H. B. OcHOBHBIE
TIPUHIIMIIB OPraHM3aIiy yroloBHoro cyaa. Tomck, 1905. C. 89; ero xe. CyneOHOe IMpaBoO Kak CaMOCTOSITeNbHAS IOpHMIecKas HayKa //
Ipaso. 1908, Ne 32. C. 142.

15 Feccen B. M. O cyne6Ho Biactu // Cynebnas pecdopma, 1915. T. 1. C. 3-4.

16 Ormeuas Gonbmoit Bkag M. C. CrporoBuya B pa3paboTky cocrsizatenbHoctH B 30— 50-x rogax XX cronerus W. JI. Tlerpyxun
TOBOPHJI M O MYKECTBE YYEHOTO, KOTOPBII B T HENPOCTHIE TO/Ibl «Halues 3(pPeKTUBHBII CrIOcOO CONPOTHBIICHUS PeXUMY: IUCall He
0 TOM, KaK €CTb, HO O TOM, KaK JOJKHO ObITb». [lempyxun H. JI. CoctsizatensHocTh U nipaBocyaue // Tocynapcreo u npaso. 1994.
Ne 10. C. 128.

7 Bouuuncruii A. 4. Teopust cyaeGHBIX JOKa3aTeabCTB B coBeTCKOM mpase. M., 1950. C. 249.

18 Monsmcruii H. H. Ouepku 0011el TEOpHUH YroJIOBHOTO npouecca. M., 1927.
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Obl1a U3JI0KEeHa B KOJUIEKTUBHON MoHorpaguu «[Ipodnemsl cyneGHoro mpasa» '°. OCHOBBIBasICh Ha
ee Marepuase, Mbl IOCTapaeMcsl oKa3aTh, KAKOE CONlEpKaHne B COCTS3ATeNIbHOCTb BKJIAJbIBAJIOCH B
HeJajeKoe OT Hac BpeMsl.

WTtak, cxema MOCTPOEHUsI COCTA3ATETBHOIO MpoIecca MpeanoiaraeT HaIMIue Cropa Mexmy
CTOPOHAMHU, JIsI pa3pelieHrsi KOTOPOro OHM OOpalalTcs K He3aBUCUMOMY apOUTpy, 3Ta MOJETb
0azupyercsi Ha YETKOM pacIipeie/ieHuH TPOTUBOIIONOKHBIX M0 CBOEMY COJepKaHUI0 (DYHKIHIA, B
paMKax paccMaTprBaeMOl KOHLIETIIMH MPEIosaraeTcsi akTUBHOCTh Cylla B YTOJIOBHOM TIpoIiecce,
YTO OTJIMYAET, ONPE/ICICHHBIM 00pa30M, COCTS3aTeIbHOCTb B YTOJIOBHOM ITPOIIECCE OT COCTSI3ATEIb-
HOCTH B I'PaK/IaHCKOM, HO He sIBNsieTcsl onpenessiomuM pasnrnuueM>’. CocTsa3aTelbHOCTh HEBO3-
MOXHa 0e3 paBeHCTBa MpaB CTOPOH. PaBeHCTBO MpoliecCyalibHBIX CPEICTB — OIMH M3 BAXKHBIX TPH-
3HAKOB BXOJSIIUX B TMOHATHE CTOpoHBI’!. IlpuyemM paBEeHCTBO CTOPOH BXOOUT B CaMO MOHSTHE
COCTSI3aHM S, M HET CMBIC/IA «TOBOPUTH O MPOLIECCYaTbHOM PaBEHCTBE CTOPOH KaK O CAMOCTOSITENTBHOM
MIPUHIIMIIE HAPSLY C IPUHIMIIOM COCTSI3aTeIbHOCTH» 22,

CoBeplIleHHO MHAsI CUTYallWsl CKJIaIbIBAETCsl TOT/IA, KOT/la pedb uaeT 00 00sS3aHHOCTSX, 37eCh
HET PaBeHCTBA M B TOM OJIHO M3 CYHIECTBEHHBIX OTIMYUN MEXIY I'PaXIAaHCKMM M YrOJOBHBIM
MPOLIECCAMH: «B TIOCTIEIHEM OOS3aHHOCTh JIOKA3bIBAaHMS OOBMHEHHs LIETUKOM JIE)KUT HA OOBUHU-
Tese. .. » 2, 00BUHAEMBIN He 0043aH HUUEro JoKasbiBarh2t. C HaIuureM OOI3aHHOCTHY TOKA3bIBAHUSA
CBSI3BIBAETCS MPECTABJICHNE O JBIIKYIIEW CHJIe YTOJIOBHOTO rporiecca?. [IpeabsBuB B Cy[ yroioB-
HBI MCK, TIPOKYpPOp 00s13aH €ro J10Ka3arh, TOJIbKO MO TPeOOBAHMIO OOBUHUTEIS CyA MPUCTYHAeT K
PacCMOTPEHUIO YTOJIOBHOTO JieJia, TPY OTKa3e OT MCKa HET CMBICTIa MPOJOJIKaTh cyaeOHoe pa3oupa-
TEJIbCTBO.

ITOT MOMEHT, B pAMKaxX pacCMaTpUBaeMOi KOHIIETIIINN, UMeEeT BaKHOE 3HAUEHUE, OH SIBIISIETCS
ee KpaeyroabHbIM KamHeM. Ecii, Kak 9TO MOHMMAIOT CaMu aBTOPBI, OOBUHEHUE — HE IBUTaTesIb Ipo-
1iecca, To ucue3aeT 1noysa Jyisi CpaBHEHUsI OOBMHEHUSI U MCKa2®, a ciieIoBaTeNbHO, U IJIs1 yTBEPKIe-
HUS O TOM, YTO COCTSI3aTeIbHOCTh B PABHOM Mepe MPHUCYIIa KaK IPakJaHCKOMY, TaK U YTOJIOBHOMY
nporieccy.

Bceraa korna roBopsT 0 PUHIMIAX, BAKHBIM SIBJISIETCS ONIPEACIUTD chepy peaar3aiiy MprH-
[IUIAa ¥ KOHKPETHBI MEXaHW3M peanu3auuu. [1o MHEHMIO aBTOPOB paccMaTpUBaeMO KOHLIETILIUH,
COCTS3aTeIbHOCTh — 3TO CIOP, CIOP O MpaBe Meky FOCyIapCTBEHHBIM OOBUHHUTEIEM U MOACYIMMbIM
WM ero 3alUTHUKOM?’. DTO ke TOHMUMaHue 3a(hbUKCHPOBAHO B BOJBIIIOM IOPHIMYECKOM CIIOBape:
«CocTs3aTeNIbHOCTD — AEMOKPATUYECKUI MPUHIIHIT CYI0NTPOU3BO/ICTBA, COIJIACHO KOTOPOMY pa3Ou-
paTesbCTBO Jiesia MPOUCXOIUT B (hopMe criopa CTOPOH B cy[eOHOM 3acenaHvm» 28, Korga onpenens-
eTCsl MECTO 3TOTO CIOPa, YKA3bIBAETCsl, UYTO OH «BEAETCS HE TOJNBKO B CYAEOHBIX MPEHUsIX, HO M Ha
MPOTSIKEHUM BCEro CyAeOHOTro pa30uparesibcTBa — U B €ro OATOTOBUTENILHOW YaCTH, ¥ Ha CYJeOHOM

1 Monsmexwii H. H,, Cmpoeosuu M. C., Casuyxuti B. M., Meavhurxos A. A. IIpobnems! cynebnoro npasa. M., 1983.

20 Tam xe. C. 43.

2! Tam sxe.

*? Tam xe. C. 166.

23 Tam xe. C. 49.

24 B orHomeHun YKA3aHHOTO MOHUMaHHMs1 OpeMeHH JJOKa3bIBAHUS aBTOPBI He TTociefoBarenbHbl. Tak, Ha ¢. 165, roBopst 06 o0mux
B CHJTy TIPUHIIMIA COCTS3aTEIFHOCTU MOJTHOMOYMSAX CTOPOH B TPakJAHCKOM M YrOJOBHOM IIpOLieccax, B KaueCTBE OJHOTO M3 HHX
BBIJICJISIIOT TO, YTO CTOPOHBI «I0KA3bIBAIOT T€ OOCTOSITENILCTBA, HA KOTOPbIE OHH CChUIAIOTCS B CBOMX TPEOOBAHUSIX MIIH BO3PAKEHUSIX».
Eciu, roBopst 0 Ipyrux oOMIMX MOTHOMOYHMSIX, aBTOpbI cebltatotest Ha crathu ['TIK 1 VIIK, To B yKa3aHHOM ciiyyae JeaeTcs CChLIKa
tonbko Ha c1. 50 TTIK PCOCP, uto camo o cebe yxke MO3BOMSET YCOMHUTBCS B TOM, YTO 3TO MOJTHOMOUME SIBIISIETCS OOIIUM ISt
IPaXKIAHCKOTO ¥ YTOJIOBHOTO TPOLIECCOB.

2 /aes B. I'. TIponieccyasbHble (DyHKIIMYU W IPUHIMIT COCTA3ATENBHOCTH B YTOJIOBHOM cynonpousBocTse // [lpaBoBenenue. 1974.
Ne 1. C. 71.

26 Ioasmcxuii H. H., Cmpozosuu M. C., Casuyxuii B. M., Meavruxos A. A. TIpoGnemst cyne6Horo npaga. C. 75.

7 Tam xe. C. 164.

28 BonbLuoit ropuandeckuit cinosaps / Iox pen. A. . Cyxapesa, B. [I. 3opbkuna, B. C. Kpyrckux. M., 1994. C. 646.
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CJICICTBUY (XOTS 37IeCh OH BHEIITHE He TaK 3aMETEH )», IOTOMY YUTO «B CY/IE MPolieccyaTbHble (DyHKITUN
OOBHMHEHUSI 1 3ALUTHI YETKO pacipe/ie/ieHbl MeKIy CTOPOHAMH, a UCCIIeI0BAHIE JOKA3ATEIbCTB OCY-
IIECTBJISIETCS] HA OCHOBE MPHHIIUTIA COCTSA3ATEILHOCTH» 2. UTO Takoe Criop — MpeACTaBUTh He TPYIHO,
ropasio TpyaHee MOHSTh, KAKUM 00pa30M B paMKax CyeOHOTO CIIeICTBUS, IyCTh 3[€Ch CIIOP BHEIIIHE
HE TaK 3aMeTeH, TPOUCXOIUT UCCIIEIOBAHNE TOKA3aTeIbCTB.

VimeHHO B cuily TOTO, 4TO CHIOP B paMKax CyleOHOTo CJIe/ICTBUsI «HE TaK 3aMeTeH», aBTOpam
CJEOBAJIO YIETUTh 3TOMY MOMEHTY MOBBIIIIEH HOe BHUMaHHE U M0Ka3aTh, KAKUM ke 00pa3oM Crop
Y MCCIIEIOBAHUE COYETAIOTCSI MEXKIy coO00I0, HO, K COKAJIEHHIO, STOTO He ObUIO C/IeNIaHo, a 0e3 3Toro
MIPUHSATH YTBEPKAECHUE O TOM, UTO U B CYJEOHOM CJIECTBUU PEATU3YeTCsl COCTA3ATEbHOCTh, MOKHO
TOJIBKO Ha Bepy.

KapTrHa B31715/10B ¥ TPE/ICTABIICHUI O COCTS3aTEIbHOCTH B COBETCKOE BpeMsi Oblia Obl HEeToJI-
HOM, eciii XOTs1 Obl KPaTKO He MPUBECTH IJIaBHbIE BO3PAKEHHS MPOTUBHUKOB COCTSI3aTEIbHOCTH B
YroJoBHOM Tiporiecce. OHO M3 HUX — HECOOTBETCTBHE KOHCTPYKIIMU YTOJOBHOTO WCKa IMyOIMY-
HOCTH TIpoliecca. PasHpIMEM aBTOpamMu B pa3HOE BpeMsl MOAYEPKUBAIOCH, UYTO OOBHMHEHHE — 3ITO
MyOIMYHO-TIPABOBAs IeATENIbHOCTE . Takoe MOHUMAaHKe CYIITHOCTU YTOJIOBHOTO MPOIIEcca CBA3bIBA-
JIOCh C XapaKTepOM YTOJIOBHO-ITPABOBBIX OTHOIIEHHWI U UX OTIIMYMEM OT TPaXJaHCKO-TIPABOBHIX. Y
M. JI. fIky0a HaxomuM Takoe BbICKa3biBaHue: «VICK siBisieTcsl crielupuIecKuM MHCTUTYTOM Tpask-
JAaHCKOTO TPOIIecca, OH OPraHMUYEeCKH CBS3aH C XapaKTEpOM I'paxkJaHCKO-TIPABOBBIX OTHOILICHUH, U
B HEM HaxXOIMT €1Ba JIU HE CaMoe SIPKOE BbIpaKEHHE OTIIMYME TPaKIAHCKOTO Mpolecca OT YroJoB-
Horo... Jlpyroii xapaktep umeeT oOBuHeHue . .. OOBHHEHME HAITPABJIEHO Ha U300IMYEHUE U CIIPaBe/]-
JIMBOE HaKa3aHWe BUHOBHOTO, HO HE HA 3alIUTY KaKUX-JMOO CyOBEKTUBHBIX IPaB JIUIa» 3.,

Brimme oTMeuasnoch, 4TO KpaeyrojbHbIM KaMHEM KOHIIEHIIMU COCTS3aTebHOCTU SIBIISIETCS
npejcTaBjicHre 00 OOBUHEHWH KakK O JBHIKYIIEH cujie mpoliecca. DTOT MOMEHT He ObUl 00OWIeH
BHUMaHueM onmnoHeHTOB. P. JI. PaxyHoB B kauecTBe hakTopa pa3BUTHS MpOIecca paccMaTpUBaeT
CTpeMJIeHHE YCTaHOBUTH UCTHHY>2. . O. MOTOBHUJIOBKEp B KQUeCTBE ABUTATEIIS MPOLIECCa BUIUT «HE
OOBHHEHHE, a BOIIPOC 00 YrOJIOBHOW OTBETCTBEHHOCTH JIMIIA 32 BMEHsIEMOe eMy JIestHre >,

[NonoGHble mpencTaBIeHus O ABUXKYIIEH Chile C onpeae/ieHHbIMU TOMPaBKaMy ¥ OTOBOPKAMMU
MIePCTIEKTUBHBI, HO, K COXKaJIEHHIO, 3Ta MIepCIeKTHBA He Oblla yBU/IEHA U 9TO HAIIPaBJIEHHE OKa3aJIoCh
He pa3paboTaHo. BmecTo Toro 4rodsl MpUHATH MPOKYPOpPa KaK MCCIAEA0OBATENs, KOTOPBIA HE MOXKET
MIPUITH B CYJ] C TOTOBOM YCTAaHOBKOM, B HEM BUJEIM OOBUHUTEISI, CMSTYasi ero OOBUHUTENIBHYIO TIO3H-
IIUIO TeM, YTO KpoMe (PYHKIIMM OOBUHEHHsI OH BBINOJIHSIET B Cy/e U (PyHKLMIO Hag3opa’s.

29 Monsmcxuii H. H., Cmpozosuu M. C., Casuyruii B. M., Meavnuxos A. A. TIpodnemsl cyne6Horo mpasa. C. 164.

30 Cm.: Yeavyos M. A. CoctsizarensHast (hopMa B COBETCKOM YTOJIOBHOM Tiporiecce // BecTHrk coBetckoit ioctrimu. 1928, Ne 11—
12; on xke. CrcTeMa OCHOBHBIX IIPHHIIUIIOB COBETCKOTO YTOJIOBHOTO Mpouecca // Yuensie 3armcku BUIOH, 1946. Bem. 4. C. 134, 144—
145; Paxynoe P. J]. Y9aCTHUKH yTOJOBHO-TIPOIIECCYAIBHOM JEATEIBHOCTH 0 COBeTCKOMYy mpaBy. M., 1961. C. 53; ®@amxyaaun @. H.
OOBuHEeHME U U3MeHeHue ero B cyae. Kazans, 1963. C. 11.

3 Axyo M. JI. [leMokpaTuieckue OCHOBBI COBETCKOTO YToJIOBHO-TIpolieccyasibHoro npasa. M., 1960. C. 153—-154. B ormuue ot
JPYTHX, YKa3aHHBIA aBTOp He ObUI MOC/IeoBaTe/ieH B CBOEM OTHOIIEHNH K cocTsi3arebHOCTH. C OIHOM CTOPOHBI, OH He PHHUMAT
nozumio H. H. Tlonsuckoro, M. C. CrporoBuya 1 Apyrux, ¢ Apyroi — He MOr OTKa3aTbCs OT COCTA3ATEIbHOCTH, BUAISI HAYAJIO ee «HE
B pasyieJIeHNH TIOJTHOMOYMI MEXIy CyZOM, OOBHHEHHEM ¥ 3allIUTON 110 PaCHOPSIKEHHIO MTPEJMETOM Jeia M He B ITACCHBHOM IOJIOXKe-
HHU CyJia, @ B IOCTPOSHNH MPOLIECCYaIBHOTO TOPSIIKA UCCIIEIOBaHNsT OOCTOSITENIBCTB Jlela B CyAeOHOM 3aCeJaHuK U B OpraHU3alum
TIPOLIECCYaIbHBIX OTHOIICHHI, CBSI3aHHBIX C 9TUM UCCIIE/IOBAHUEM, B YACTHOCTH B IIPAaBOBOM IIOJIOXKEHUN OOBUHHUTESI, 0OBUHSIEMOTO
U €ro 3alllUTHUKA, TIPH KOTOPOM 00ECIIeYnBASTCsI aKTUBHAS POJIb KaK OOBHUHEHWsI U 3alUTH, Tak 1 cyna. OO 3TOM OH NUIIET B yKa-
3aHHOM BBIIIe COYMHEHNH Ha cTp. 158. LIeHTpoM BBICKa3bIBaHUS SIBISIETCS TO, YTO COCTSI3ATeIbHOE HAYasIo JIEKUT B OCHOBE MOCTPO-
€HUsI TTPOLIECCYaTLHOTO MOPsIIKA UCCIEIOBAaHMSI OOCTOSITENLCTB Jiefia B CyIeOHOM 3acelaHii. B TakoM KadyecTBe cOCTS3aTeIbHOCTD
paccMaTpuBaIOT U ee ITOKJIOHHUKY, HO HU oHH, HA M. JI. lky0 He moka3blBaloT, Kak peajibHO COCTA3aTeNbHOCTh Peatn3yercst B Xo/e
CyaeOHOro MCCIIeOBaHNsI.

32 Paxynoe P. /]. Y4aCTHUKH YTOJOBHO-TIPOLIECCYAIBHON NEATEeIbHOCTH MO COBETCKOMY TpaBy. M., 1961. C. 52.

33 Momosunoexep A. O. IlpeaMeT coBETCKOro yronoBHOTo nporiecca. Apociasib, 1974. C. 19; on sice. O npuHIMNax 0ObeKTHBHON
WCTHHBI, IPe3yMIIIH HEBUHOBHOCTH U COCTSI3aTeNIbHOCTH Tpotiecca. Apocnaeis, 1978. C. 64, 77.

34 Axy6 M. JI. leMoxpaTHyecKue OCHOBBI COBETCKOIO YTOJIOBHO-IIpoLieccyaibHoro npasa. C. 164.
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B noctniepectpoeyHoe Bpems, Kak yxke ObUIO OTMEUEHO B Havalle, COCTSI3aTeIbHOCTh YTBEP-
JWIach He TOJBKO B YMax KCCIIe/IoBaTesield, HO M Ha 3aKOHOfaTeIbHOM ypoBHe. OCHOBa KOHCTPYK-
IIUH COCTSI3ATEIbHOCTH OCTAJIach MIPekHEel, HO Y UCClieJoBaTes el N3BMEHUJIOCh OTHOIIICHHE K OTHOMY
13 JIEMEHTOB — K aKTUBHOCTHU cyda. Eciiv B mpeXHUe BpeMeHa OHa paccMaTphBaiach B KauecTBe
OJIHOTO W3 CYIIECTBEHHBIX MPU3HAKOB COBETCKOW COCTSI3AaTEJIbHOCTH, TO Ceiuac HEKOTOPBIE aBTOPBI
CUUTarT HGO6XOIII/IMBIM JIMIIIAUTD Cy)l III/ICKPGI_II/IOHHI)IX HOJIHOMO‘{I/II'/JI, <<p€3KO OFpaHI/IUII/ITI) B JeATeJIb-
HOCTH Cy/la HaYaJlo MyOJMYIHOCTH, HE COBMECTUMOE C COCTSI3aTeIbHOU (POPMON MOCTPOSHMS TIPO-
ecca. . .»%, Tak Kak «aKTUBHOCTh CyJa U aKTUBHOCTb CTOPOH IPH UCCIICJOBAHNUYN JTOKA3ATEIbLCTB —
9TO B3aMMHO HMCKJTIOYAIONIUE JPYT Ipyra MPaBOBbIC SBICHUS» *°.

[Monaratot, 4To Cyay HY)KHO COCPEIOTOYUTH CBOM YCHJIMSI HA KOHTPOJIE 32 COOMIOIEHUEM MPO-
HEeIypbl JI0Ka3bIBaHUS, B paMKaX KOTOPOW CTOPOHBI OyAyT MMETh paBHBIE MpaBa MO OTCTAWBAHMIO
nepen HHUM CBOUX HpI/ITHBElHPIfI. TOJIbKO TaK CyIl MOXKET CTAaTh IOJIMHHBIM OpFaHOM HpaBocym/IH, a HE
yupekJIeHHEeM C HECBOMCTBEHHBIMU eMy (DYHKIMSAME OOBU HEHMSI U 3alIUThI>. JIornyeckum 3aBep-
HICHUEM TAKOI'O 1oaxoaa ABJIIACTCA YTBCp)K)IeHI/IG, YTO B «COOTBETCTBUU C HpI/IHLII/IHOM COCTA3aTeJIb-
HOCTHU CyII BBIHOCUT peHI€HI/IC TOJIBKO Ha OCHOBE TOI'O MaTCpI/IaJIa, KOTOprI';I HpGIICTaBI/UII/I CTOpOH])I,
Jake ecJiv, 0 MHEHHMIO Cy/Ia, OH He OTPakaeT MOTHOCTHIO BCEX OOCTOSITENILCTB Jesiax» 8.

MBI corlacHbI C aBTOpaMU, KOTOpbIe, pearupysi Ha TIOI0OOHBIH BBIBOI, IUCAJIM, YTO B «IIpe/ijia-
FaeMOfI KOHCprKHI/II/I HE3aBUCUMOCTb CYIIGI';I 1 UX INIOJYNHCHHUE TOJIBKO BaKOHy (l)aKTI/I‘l€CKI/I CTaBATCA
IO/ COMHEHHe, TaK KaK CyJ YCTaHABJIMBACT UCTUHY TIO JeTy B 3aBUCIMOCTH OT KOJTMYECTBA U Kaue-
CTBa JIOKA3aTeJIbCTB, COOPaHHBIX CTOPOHAMH B OJHOCTOPOHHEM IOPSIIKE /IS OTCTAauBaHKS UHTEpe-
COB KaXJ0N M3 CTOpOH»>°. EciM MCXOOWTh U3 HE3aBUCUMOCTH CYJeOHOM BJIACTH, TO HE3aBUCUMBIM
MOKET 6bIT]:» TOJIBKO Cy,[l, I/IMeIOHII/Iﬁ AKTHUBHBIC ITOJIHOMOYN A 110 YCTaHOBHCHI/IIO HCﬁCTBHT@HLHOﬁ Kap-
TUHBbI HpOI/ICHIeIIIHCFO. HO NUMEHHO TaKOﬁ CYII HE BITMCBIBACTCS B KOHIICIIITUIO COCTA3ATCIIBHOCTU er-
JIOBHOTO IpoIiecca, KOTOPOH MU IepKUBAETCSI OOJIBIITMHCTBO aBTOPOB, HACTAMBAIOIINX HA MACCHBHOM
cyne. Yero mpoirie, ecyiiv OOBUHEHHE — 3TO JBUTATelIb IMPOIiecca, MpruieM 0OBUHEHHE TIepCOHU(UIIN-
POBaHO B (purype mpokKypopa, To MyCTb OH M JOKa3bIBAET, HE JOKAKET — He Cy/IbH B TOM BHHA, OH
MPUMET pellieHre, Jake eClIi OHO «He OTPaXkaeT MOJTHOCTBIO BCEX OOCTOSTENLCTB Jiena». Uto Oyner
C COBECTBIO CY[IbH, KaK OH OyJeT CraTh M0 HOYaM — JeJio JIecsAToe, I1aBHOe — (DOpMasbHOE COXpa-
HEHUE YKMCTOTHI COCTA3aTeIbHOCTH. M B 3TOM IUIaHe JIMIIIEHHe Cy/la aKTHBHOCTHU — 3TO TIepeHeCeHre
B POCCHICKHUI TIPOIIECC KJIACCHUECKON MOJIENIN COCTSI3aTeIbHOTO aHTJIO-aMepUKaHCKOTo Tporiecca .
Jlnst Toro, 9to0Bl He OBI JIO B 3TOM COMHEHHI, TOCTATOYHO BHUMATEIHHO O3HAKOMUTLCS C MPEIO-
xerussmu U. J1. [lerpyxuHa, peanu3arysi KOTOPBIX MpUBesia Obl HEe TOJBKO K TIOCTPOSHUIO CyIeOHOTO
pa3duparesbCcTBa IO COCTSI3aTeIbHON MOZIEIIH, HO M K KOPeHHOMY peOpMHUPOBAHUIO TPEIBAPUTEITH-

33 Iempyxun U. JI. CoctazatensHOCTb U npaBocyaue // T'ocynaperBo u ipaso. 1994. Ne 10. C. 131.

36 Cmuprosg B. I1. TIpOTHBOGOPCTBO CTOPOH KaK CYLTHOCTb IPHHIIMIIA COCTA3ATENIBHOCTH YTOJIOBHOTO cynorpoussozactaa // Tocy-
napctBo u mpaso. 1998. Ne 3. C. 60.

3 Mawwn C. A. [Tpo6nembl poKa3zaTenbcTBeHHOTO Mpaa//CyneOHas pedopMa: PUIHUECKUN PO eCCHOHATIM3M U TTPOOIEMBbI
fopuardeckoro oopasosanus. uckyccun. M., 1995. C. 312; I puzopvesa H. TIpUHIMTIIBI yTOIOBHOTO CYIOIIPOU3BOJICTBA U IOKA3aTe b~
crBa // Poccuiickas ocrunus. 1995. Ne 8. C. 40.

38 Tam xe.

39 Komaposa H. A., Jlykawesuu B. 3. TIpHHINTT COCTA3aTENBHOCTY X PABHOTIPABHUSI CTOPOH AOKEH ObITh 3(PheKTHBHBIM CPeJCTBOM
YCTaHOBJICHNS1 OOBEKTHBHOM NCTHHBI B cyaeOHOM pasdupatesnbctse // [IpaBoBenenue. 2001. Ne 4. C. 157.

40 BosmoskHo, B cuity npeodnazianus takoro nogxona B YIIK P®, B ommune ot YIIK PCOCP, re B cr. 16 roBopuiioch 0 He3aBu-
CHMOCTH CyJiedl ¥ TIONYMHEHNH UX TOJIBKO 3aKOHY, B INIaBe BTOPOil «[IpHHIIMIIEI YTOIOBHOTO CYJONIPOU3BOACTBa» OTCYTCTBYET yKa3a-
Hue Ha 3ToT npuHiwmn. Ho npunsartue HoBoro YIIK He OTMEHMIIO M HE MOIJIO OTMEHHUTh HEOOXOIMMOCTb €TI0 PeaIM3alliH, IOTOMY YTO
3TOT NpyHLMN 3aKperuieH B cT. 120 Koncrutyimu P®, o Hem Taxske roBopurcs B c1. 5 PenepasnbHoro 3akoHa «O cyneOHoil cucteme
Poccuiickoii ®ezeparum», rie NOTUEPKUBAETCA CYITHOCTD CyeOHoM BaacTi. OHa B ToM, 4To «Cy/Ibl OCYIIECTBIISIOT CyIeOHYIO BIACTh
CaMOCTOSITENIBHO, HE3aBUCHMO OT Ubei Obl TO HH ObLIO BOJIH, MOAUYMHSAACH Tobko Koncrurynmu PO u 3akony». B nasnbHeiiem usino-
KeHuH Oyzier oOpaiieHo BHUMaHue Ha Te Hopmbl YTIK P®, xotopbie Bce ke IpelocTaBisIoT Cyqy aKTUBHBIE ITOJJHOMOYHS TI0 MccIle-
JOBaHUIO JoKasaTesbcTB. OOmagas UMH, CyJl IOJKEH ObITh HE3aBUCHMBIM OT YUYaCTHHKOB CyIEOHOTO pa3OUpaTesibcTBa He TOJBKO MPH
WCCIIEIOBAHNUY, HO Y TIPY TIPUHATHN PEIIEHHSL.
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Horo paccienoBanusi. OH nucan: «Eciu cyneOHo-npaBoBasi pechopma KOCHETCSI TOJIBKO Cy/ia, TO OHa
HE 1aCT OKU/IaeMbIX pe3yibTaToB. HeoOxomumo rmpeodpa3oBarh BCIO CUCTEMY MPABOOXPAHUTEIBHBIX
opraroB»*!. Ho He ToJbKO 3T0 TpedyeTcs s peBpalleHrs] POCCHICKOTO MPOIiecca B UIea COCTsI-
3atesbHOro. U 371ech aBTOpYy B JIOTMKE HE OTKAXEIIlb, OH IPaB, KOT/Ja MUIIIET, YTO «He OyJAeT MOJJIMHHO
COCTSI3aTeIbHOTO Cy1eOHOro Tpoliecca, eciy He MPeAoCTaBUTh aJBOKATYpe MpaBa CaMOCTOSITENIHEHO
coOuparh M MPEACTaBISTh CYQy J0Ka3aTelbCTBa»*2. Pedub, MO CyIecTBY, B IaHHOM cJIydae WJIeT O
HaJIeJICHWY 3allIUTHUKA TIPABOM Ha IMPOU3BOJICTBO «IAPaJUICIBHOTO PACClIeIOBAHUS» 43,

Elle ovH MOMEHT clieyeT yuuThIBaTh, KOTJa pedb UET O COCTS3aTebHOCTA — OHA B OOJIb-
IIMHCTBE CIIy4YaeB pacCMATPUBAETCS B CBSA3KE C TAKUM TOJIOKEHHEM, KaK PaBEHCTBO MPaB CTOPOH.
[Tpuvem MpUHIMI COCTA3ATETbHOCTH, KaK CUYMTAIOT, BKJTIOUAET B cedsl paBHONpaBUe CTOPOH. «Pas-
HOIIpaBKe CTOPOH — OfIMH U3 HEOOXOIMMBIX JIEMEHTOB MPUHIIMIIA COCTSI3ATENILHOCTH, 6€3 KOTOPOro
COCT$I3aTeIbHOCTh KaK MPUHIIMII poliecca He cylecTByeT» . Micxos u3 aHaamsa O0oNbIIMHCTBA MOJI-
XOIOB, IJIe 0OOCHOBBIBAETCSI IMEHHO TaKO€ COOTHOIIIEHHUE COCTS3aTEIbHOCTH M PABHOIIPABHU S, MOKHO
MPUITH K BBIBOAY, YTO STOT JIEMEHT — PaBHOIPABHE, IO CYIIECTBY, SIBJSETCS CYTHIO COCTSI3ATElb-
HOCTH U, 3a4aCTyl0, TOBOPSI O COCTSI3aTeNIbHOCTH, MUIIYT UMEHHO O rocieaHeM. Tak, Hampumep,
10. A. KocraHoB cuMTaet, 4YT0 B ypaBHMBAaHUU BO3MOKHOCTEH OOBUHEHUS M 3aIIUTHl peaTu3yeTcs
COCTSI3aTeIbHOCTh M paBHOMpaBue cTopoH*. Ho B ypaBHMBaHUM BO3MOXHOCTEH B TEPBYIO OUYepeb
JIKUT TIPUHITUN 0OecTieueHns] paBeHCTBA NIPaB*®, 1 OH 3HAYMM HE TOJILKO B Cy/IeOHBIX NMPEHUSIX, HO
1 B CyAeOHOM pa3OMpaTebCTBe.

ViorpebieHre TepMUHA «COCTSI3aTE/IbBHOCTb» HE UYXKIO M 3allaJJHOEBPONEHCKUM CIIeIHaIn-
ctaM B 00JacTu mpaBa. AHaM3UpYs nosoxeHus rnpoekta YIIK P® ¢ Touku 3peHust KOHKPETHBIX
crareil EBporieiickoil KOHBEHIIMH O 3alUTe MpaB YeJI0BeKa, XapTMyT XOPCTKOTT MHUIIET O TOM, YTO
Ba)KHBIM 3JIEMEHTOM KOHIIEMIIMU CIPABEIUBOrO CyAeOHOrO pa3OoMpaTenbCTBa SIBJISETCS MPUHIIUI
PaBHBIX BO3MOXHOCTEH CTOPOH B MPOILIECCe. DTO O3HAYAET, YTO BCAKHUM, KTO BBICTYIIAET CTOPOHOU B
YTOJIOBHOM WJIM HE B YTOJIOBHOM JieJIe, I0JKEH MMETh Pa3yMHYI0 BOBMOKHOCTb MPEACTABISTH CBOU
WMHTEPECHI T10 JeJTy, BKJIIOUast JI0Ka3aTeIbCTBA, B YCJIOBUSIX, TIPU KOTOPHIX OH HE CTABUTCS B HEBBITO/I-
HOE TIOJIOXKEHHE TI0 OTHOIIIEHUIO K IPOTUBOCTOSIIIEN cTopoHe. OH JOIKeH UMETh BO3MOKHOCTh 3HATh
JOBOJIBI U IOKA3aTeIbCTBA, MPeICTaBIIsieMble IPYroil CTOPOHOH (Hanmpumep, OOBHHHUTENIEM, ClieJOBa-
TeJIeEM U JI03HaBaTesieM), ¥ 1aBaTh CBOU MOSICHEHUS K HUM. DTO, KaK MpaBujIo, TpedyeT, YToObI JOKa-
3aTeJIbCTBA BO BPeMsI Cya MPUHUMAIIUCH K PACCMOTPEHUIO B MPHUCYTCTBUM 00BUHsieMoro. EBporneii-
CKHIA CyJI 1O TIpaBaM 4YeJIOBEKa Ha3bIBAET TAKOE AKTUBHOE yUYacTHe B MPOIIecce Kak OOBUHUTEIS, TaK
1 00BUHSIEMOT0, cocmsizamenvrbim (Mo-ppaHiy3cku: contradictore) mporeccom, MpaBo Ha KOTOPBIT
MMeeT KaXAbl B CBSI3U C TIPUHLIMIIOM PaBHBIX BO3MOXHOCTEW CTOPOH B Tpoliecce. B 3Tom cMeicie
rapaHTHsI COCTSI3ATENIBHOTO MPOolIecca HeoOs3aTeIbHO MPEANosaraeT 3aMMCTBOBaHHE KJIACCHYECKOM
AHTJIOCAKCOHCKOW MOJIEJA YTOJIOBHOTO CYJAOINPOU3BOACTBA, T. €. CUCTEMbI, B KOTOpOW OOBHUHEHHE U
3anyTa JEHCTBYIOT Ha OHOM YPOBHE MO KOHTPOJIEM OTHOCHUTENIBHO MAacCUBHOTO cyapu’. BeiBon
13 MPUBEJCHHOTO MOXET OBITh TOJIBLKO OMWH — EBpOMENCcKui Cyj1 1Mo MmpaBaM 4YesioBeKa pean3aliuio
MPUHIIMIIA 0OeCTieYeH s paBEHCTBA MPaB yYaCTHUKOB CyIeOHOr0 pa3onparebCTBa pacCMaTpyBaceT B
TO K€ BPEeMs M KaK peasu3alluio COCTSA3aTeIbHOCTH.

4 Tempyxun U. JI. IlpaBocynue: Bpems pegopm. M., 1991. C. 47.
a2 Tempyxun U. JI. CoctazatensHocTb U nipaBocyaue. C. 137.

43
Tpenioxkenne 00 y3aKOHEHNM AIBOKATCKUX «YACTHBIX PACCIIENOBATEHCKUX MEp» COIEPKANIOCh B OMHOM U3 mpoektoB YTIK,
TO/ITOTOBJICHHBIX ABTOPCKUM KOJUIEKTHBOM 1o pykoBoncTBoM C. A. IMammaa. Cm.: Poccmiickas octumms. 1994. Ne 9. C. 39.

“ Yyukanos A. B. [puHIMII cCOCTA3ATENHHOCTU B POCCUICKOM yrosioBHOM cynonpoussoctse // [Tpasosenenue. 2001. Ne 5. C. 125.

45 Kocmanos 0. A. Hopabotka mpoekta YIIK mano uto usmenuna // Poccuiickuil GroJuteTeHb Mo mpaBaM 4esioBeka. Boim. 13.
2000. C. 91.

46 CamocTosiTensHOe 3HAYCHNE TIPUHIIMTIA paBHONpaBUs cTopoH o6ocHoBBIBaeT B. I1. CmupHoB. Cm.: Cuupros B. I1. Pa3nenenue
OCHOBHBIX (DYHKIIMIA ¥ paBHOIIPaBHE CTOPOH — IPUHIIMIIBI YTOJIOBHOTO rpotiecca // [IpaBosenenne. 1996. Ne 3, u mp.

7 Poccniickuit GlosIeTeHb 10 npaBaMm yesopeka. Bem. 13. 2000. C. 102.
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B koniie 50-x rogoB npornuioro crosietusi C. A. TonyHCKUiA, OMUH U3 NOC/IeA0BaTEeIbHbIX MPO-
THBHHMKOB TIPHHIIMIIA COCTSI3aTEIbHOCTUA B POCCUIICKOM YTOJIOBHOM TIPOIeCCe, HaXO/sICh HA YPOBHE
COBPEMEHHOro oHMMaHus EBporeiickoro cyaa no rnpasam 4ejioBeKa, MUCal, YTO «ECIIH TOJ] COCTs-
3aTeJIHOCTBIO OHUMATh TAKOE MOCTPOEHKE TPOIIecca, PU KOTOPOM OOBUHSIEMbIN MIMEET IPaBO Ha
3alUTY U SIBJISIETCS MOTHOMPABHBIM CYOBEKTOM IIpoliecca, a He OecrpaBHbBIM OObEKTOM UCCIIE/IOBA-
HUSI, TIPY KOTOPOM BCE YYACTHUKH CYyJIeOHOrO pa30MpaTe/ibcTBa: OOBUHUTEIb, MOICYIUMBIH, 3alIlUT-
HUK, IOTEPIICBIIN, IPakJAHCKUI MCTEIl U OTBETUYMK — MOJIb3YI0TCSI PABHBIMU IIPABAMH I10 MIPEJICTAB-
JICHUIO JIOKA3aTeJIbCTB, YYACTUIO B UCCIIEOBAHIHU JI0KA3aTENIbCTB U 3aSIBJIICHUIO XOJATAICTB, TO HAJJ0
NPU3HATh, YTO MPUHIIUIT COCTSI3ATEILHOCTH B 9TOM CMBIC/Ie BbhipaxeH B OCHOBax Oojiee MIMPOKO U
YEeTKO, YeM B paHee JISHCTBOBABIIIEM 3aKOHOIATEIbCTBE» 48,

Ho crout i1 pu TakoM TOJIOKEHUH JIeJ1 TOBOPUTD O CYIIECTBOBAHUH, HAPSIY C IIPUHIAIIOM
oOecrieueHns1 PaBeHCTBA MPaB YYACTHUKOB CylIeOHOrO pa30MpaTesbCTBa, MPUHIIKIIA COCTSA3ATEIbHO-
crtu? JIs1 3TOro, Kak MpeCTaBiseTcs, He ObJI0 OCHOBAaHUM — €CJIM OJJHO TOJIOXKEHUE CBOUM COJIep-
’KQHUEM TOJTHOCTBIO OXBATBIBAET JIPYroe, TO OJHOMY M3 HHX, B JIAHHOM CJIy4ae COCTSI3aTeIbHOCTH,
Het Mecta. OJIHUM U3 YCJIOBHIA BXOX/ICHUSI MOJIOKEHHS B CUCTEMY MTPUHITUIIOB SIBJISIETCSI €ro Kave-
CTBEHHAsI OIPE/IEIEHHOCTh Y.

Cornamiasch ¢ MocJIeJHAM, OTMeYasi HEKOPPEKTHOCTh C TOYKH 3PEHUS JIOTUKU PACCMOTPEHU ST
Ha OJJHOM YPOBHE COCTSI3aTeJIbHOCTU U PABHOIIPABUSI CTOPOH, PsiJi aBTOPOB IOJIAraloT, YTO COCTsI3a-
TEJILHOCTb KaK HauOoJiee IIMPOKOe MOHSTHE BKJIOYAET B CBOE COJEPKaHUE KPOME PaBHOIIPABHS CTO-
POH B Ipoliecce JIOKA3bIBAHKS €Ile JBE COCTABJISIINE — OObEKTUBHBIA U OECIIPUCTPACTHBIN Cy/I U
Hasmuue cropon’. [loueMmy UMEHHO Tak — OOBSICHEHUS HE 1aeTCsl.

OTcyTCTBHE apryMEHTOB, B OIPEACICHHOW Mepe, 3aTpyJHAeT aHAIMTUYECKYI0 padoTy, HO He
JIMIIAeT BO3MOKHOCTH PaCCMOTPETh MPeVIOKEHHOE BUEHUE 10 cylecTBy. UTak, siBisieTcs i 00b-
eKTUBHOCTb ¥ OECTIPUCTPACTHOCTD Cy/Jla COCTABHOM YaCThIO cocTsA3aTenbHOCTH ? Ham npencTassiercs,
YTO ¢ OOJIBIIMM YCIIEXOM CKa3aHHOE MOXHO COOTHECTH C JPYTMMHU TOJIOKEHUSIMU, OTHOCHUTEIIBHO
KOTOPBIX BPSIJL JIU Y KOTO-HUOYIb OyIeT COMHEHHE B TOM, SIBJISIIOTCS JIM OHU MPUHIMIIAMHU TIPOIIeCca.
B niepByio ouepenp peub MOWJET O MOJIOKEHUH, 3aKkperieHHoM B 4. 1 1. 120 Koncturyimu PO, rae
TOBOPUTCSI O TOM, UTO CyAbU He3aBUCUMBI U nopunHsoTcss Koncturyuuu Poccuiickonn ®eneparyu
u (peaepanbHOMY 3aKOHY. FIMEHHO 3TO TOJIOKEHHUE SIBJISETCS] IPABOBOW 0a30M, HA OCHOBE KOTOPOM
MOHO TOBOPHUTH 00 OOBEKTUBHOCTH CY/a, TPeOOBATh €€ OT HEro MPH COBEPILICHNH JTIOOBIX JeUCTBUIA
Y IPUHATUU PELLEHUH.

CrepkHEM yroJoBHOIO Ipolecca sIBJISIETCSl YTOJIOBHO-IPOLIECCYaIbHOE JI0Ka3bIBAaHUE B HEM,
YUUTBIBAsI CIIENM(UKY ITOW NEeSATEeIbHOCTH, (POPMYIMpPYEeTCsl MPUHIMIT CBOOObI OLEHKH HOKa3a-
TeJbCTB. 1711 CyOBEKTOB JOKA3bIBaHUs, B Psy KOTOPBHIX Ha MEPBOM MECTE CTOUT CYIl, «HUKAKUE
JIOKa3aTeIbCTBA HE UMEIOT 3apaHee yCTaHOBJIEHHOW cuiibl» (4. 2 cT. 17 VIIK P®), Tonbko Ha 31O
OCHOBE BO3MOXXHO OLIEHUTh JJOKA3aTEeJIbCTBA 10 BHYTPEHHEMY YOEXJEHHIO, TOIbKO TOT/Ia OHO OyneT
PEe3yJIbTaTOM OLIEHKH JI0Ka3aTesbeTB. Eciu cyn He cobmonaeT 3To mpaBuiio, TO O ero 00beKTUBHOCTH
1 OECIIPUCTPACTHOCTU HE MOXKET HITU PEYH.

Br onynckuii C. A. HoBbie OcHOBBI yronoBHoro cynornpousBojcta Coroza CCP u coio3Hbix pecityOnuk // O HOBOM 00I1IeCOI03HOM

3aKOHOJIATEJIbCTBE 110 YTOIOBHOMY ITpaBy, MpoLieccy U cygoycTpoiictBy. M., 1959. C. 58.

49 o Jlobposonvckas T. H. IIpuHIHITE coBeTCKOro yronoHoro npouecca. M., 1971. C. 33; Iempyxun H. JI. Cuctema KOHCTH-

TYLIMOHHBIX IIPUHIMIIOB coBeTcKoro npasocyaus // Coserckoe rocygapcrso u mpaso. 1981. Ne 5. C. 80; I'punenxo A. B. Cucrema
IIPUHLIUIIOB U LieJIb IIPOU3BOJCTBA M0 yronoBHoMy zeiy // IIpasosenenue. 2000. Ne 6. C. 180.
O Anues T. T, T pomos H. A., 3eiinanosa JI. M., Jlykuuee H. A. CocTsA3aTeIbHOCTh U PaBHOIPABUE CTOPOH B YIOJIOBHOM CYyZHO-

npousBojcTBe: YueOHoe nocodue. M., 2003. C. 22.
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Takum 00pazoM, OIyYaeTcst, YTO TOINBKO peaTn3alisi MPUHIIMIIOB HE3aBUCUMOCTH CY/a U CBO-
OO0l OIICHKH JJOKA3aTeIbCTB TIO3BOJISIET CY/Iy B CBOEH JIEATEIBHOCTU OBITh OOBEKTUBHBIM M OECIIpH-
CTpPaCTHBIM.

[IpoBeneHHbI aHAMK3 HE TO3BOJISET PacCMaTpuBaTh OOBEKTUBHOCTh U KAaK COCTABIISIONILYIO
MIPUHIIMIIA HE3aBUCUMOCTH WJT CBOOOIBI OIIEHKH, peaTU3alvsl UX, KakKJI0r0 MO-CBOEMY, U JIaeT UCKO-
MBII pe3yJIbTaT, HALEJIEHHOCTBIO Ha STOT Pe3y/IbTaT OHU U CBSA3aHbl, U, KAK HAM KaXeTcs, pe3y/IbTar
peau3aiiy MPUHIMIIOB HE MOXET ObITh YaCThIO IPYTOro MPUHIIMIA, MHAYE O CHCTEMEe IPUHIIUIIOB
TOBOPUTDb HE MPUXOAUTCS. BhlieneHre ke CTOPOH B KaueCTBE COCTABHOW YaCTH MPUHIIMIIA COCTSI3a-
TEJILHOCTH BPSIJT JIM BOOOIIE COCTOATENbHO. ECIIM ¥ TOBOPHUTH O TOM, Ubsl 3TO YaCTh, TO, CKOpEE BCEro,
9TO YacTh PaBHOIIPABUS, KOTOpOe Oe3 CTOPOH BOOOIIe OECCMBICTICHHO.

CkazaHHoe elle pa3 MOATBEPKAAET BbIBOJ, C/AEIAHHBIA yKE paHee, O TOM, YTO CYIIECTBYET
ropaszio OoJbllie OCHOBAaHWM B KauecTBE MPHHIIUIA paccMaTpuBaTh 0OeClieYeHUE PaBEHCTBA IpaB
YUYaCTHUKOB CYJeOHOTO pa3OUpaTesIbCTBa, YeM COCTSI3ATeIbHOCTh YTOJIOBHOTO MPOIIecca.

Io Bcell BUAMMOCTH, K 3TOMY € BBIBOLY B UTOT€ CKJIOHSIOTCS aBTOPBI, MO3UIUST KOTOPBIX
paccMoTpeHa Boiiie. AHamu3upys copepkanue cr. 244 VIIK P® B cBsi3ke «cOCTA3aTeIbHOCTD U PaB-
HOITPaBHE», OCHOBOIIOJIArAIOLIUM JJIs1 COCTS3aTEIbHOCTY OHU PACCMAaTpUBAIOT MPABUJIO, 3a(UKCHPO-
BaHHOE B 3TOM cTaThe. Peub ke B Hell ujIeT O paBEeHCTBE MPaB CTOPOH?!.

Takum 06pa3om, MoaydaeTcs, YTo yXe He paBHOIpPABUE CTOPOH — COCTABHAS YacTh COCTSI3a-
TEJILHOCTH, @ HA0OOPOT, COCTSA3aTeNbHOCTh — COCTABHAS YacTh PaBHOIPaBHUsl CTOPOH. Takoe cooT-
HOIIIEHWE PAacCMaTPUBACMBIX TOHSATHI MPEICTAaBIsSETCS HaM HauOosee MPAaBUIILHBIM: B KayecTBe
MIPUHIIMIIA YTOJIOBHOTO Mpoliecca He0OXOAMMO paccMaTprBaTh 0OecrieueHre paBeHCTBA MPaB yyacT-
BYIOIIMX B CyIeOHOM pa3OMpaTresbCTBe, COCTSI3ATeNIbHOCTh — COCTaBHAsl 4acTh pean3alldyl 3TOro
MIPUHITATIA.

B pamkax cyaeOHOro cieiCTBYsI STOT IPUHIIMI peasTu3yeTcs pyu 00eclieYeHNH paBEHCTBA IPaB
YUYACTHUKOB CylIeOHOTO pa3OMpaTesbCTBa MpU 3asiBICHUM OTBOJIOB U XOJATAWCTB, TPEICTABICHUM
JOKa3aTesIbCTB, YUACTHH B MX uccrienoBaHuu. Korma cyneGHoe ciiefcTBre 3aKOHYEHO, STOT MPUH-
IIUIT peanu3yercs B (popMe COCTA3ATENBHOCTU B CYJEOHBIX TPEHMSIX, KOTa KaXJOMY U3 yYaCTHUKOB
CyaeOHOTO CIIe/ICTBUSI, HAPABHE C APYTMMH, JA0JKHA OBITh TIPEIOCTAaBIEHa BO3MOKHOCTD JJOHECTH JI0
Cyda CBOM apryMeHTHI, MOATBEPKAAIOIIME MTPABIIIBHOCTD €0 BHIBOJOB M CTaBSIIIUX IO COMHEHHE
WM OIPOBEPTaIONINX MTPOTUBOIOIOKHBIE.

3aBepinas 3TOT (PparMeHT, CuMTaeM HeOOXOOMMbIM, OCTAHOBUTHCS €I1le Ha OMHOM MOMEHTE.
OH cBsI3aH ¢ HEOOXOAMMOCTBIO pa3rpaHUUEHUs] B YTOJOBHOM Mpoliecce MPUHIIMIIA PAaBEHCTBA MPaB
rpaxiaH, o HeM uzet pedb B cT. 19 Koncrutynuu P®, rae roBopurcst o ToMm, 4TO BCE PaBHBI NIEpest
3aKOHOM U CYJIOM, ¥ PaBEHCTBAa CTOPOH, O KOTOPOM TOBOPSAT MPU PACCMOTPEHUH COCTA3ATEILHOCTH.

[MpuHnmMn, 3aKperuieHHsIH B cT. 19 KoHctuTynmu, TpedyeT OT OpraHoB rocy1apCTBa OMHAKOBO
obecnieunBaTh rpakaaHaM BO3MOXHOCTb peai3alii UX MPaB HE3aBHCHUMO OT I0J1a, PAChl, HAIMO-
HaJIBHOCTH, SI3bIKA, IPOUCXOKIEHUS], UMYILIECTBEHHOT'O U JOJKHOCTHOT'O TIOJIOKEHU 1, MECTA KUTEJTb-
ctBa M T. . (cM. 4. 2 cT. 19). TombKko B 9TOM IUJIaHe yKa 3aHHBIN MPUHIMIT PadOTaeT B YTOJIOBHOM
MpoIiecce W OH PacIpOCTpaHsieT CBOE JICHCTBIE Ha BCE €ro CTaanuu 2,

3! Tam xe. C. 90.

2 IMpaBna, ucxons U3 peanuil npouecca, ciefyeT 3aMeTUTh, YTO U3-T107] IeUCTBHS STOr0O NPUHLIUIIA BHIBOAATCS HECKOJIBKO TPy
rpaXaaH B CUIIy MX JoJbkHOCTHOro nosioxkenusi. B YIIK ycraHOBIEHB! OCOOSHHOCTH MPUBJICUEHHS K YTOJIOBHOM OTBETCTBEHHOCTH M
paccMOTpeHus Jie] AJIs OTAeJIbHBIX KaTeropuil Jiuil, nepedyeHb KOTOphIX NMpHBelieH B cT. 447. Hanuuue 3TUX U3BATHI U3 JefcTBUs
MIPUHLIMIIA PABEHCTBA IIPUBEJIO K TOMY, YTO HEKOTOpPblE aBTOPbI IIPU3HAIU (pOPMYIMPOBKY NPUHLIMIA paBeHCTBA B cT. 19 KoHeruty-
wn P® werounoit. (Cm., Hanp., Jxkumosuu FO. K., Cemyxuna O. 5. O HEKOTOPHIX MPUHIMIIAX YroJOBHOIO mporecca // Cubupckue
fopu/IYecKre 3armicku: ExeronHuk Acconmaryu I0puandecKux By3oB «Cuoupb». Beim. 2. Kpacnosipek, 2002. C. 157.) Xots, ucxons
13 TOTO, YTO 3Ta CTaThsl HE NpeycMaTpUBaeT HUKAKUX MCKJIIOUEHUH, CJIel0BaJI0 IPU3HATh HE COOTBETCTBYIOIMM KoHcTuTyum pas-
nen XVII VIIK PO, rae comepkarcst HOPMBI, perlaMeHTHPYIOLIe OCOOSHHOCTH MPOM3BOACTBA 110 YTOJIOBHBIM JIeJIaM B OTHOLICHUH
OTJIeJIbHBIX KaTeropuii .
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B cBsa3u ¢ PAaCCMOTPEHHBIM ITPUHLUIIOM MOXET BO3HUKHYTH BOIIPOC O TOM, CYHICCTBYET JIK
CBA3b MEKAY KOHCTUTYHHOHHBIM ITPUHIWIIOM PAaBEHCTBA ITpaB I'PpaXaaH U paBECHCTBOM IIpaB CTOPOH,
He SIBJISIETCS JIM TTOCTIe/IHee PABEHCTBO pean3aliieit epBoro B yronoBHoM npotiecce? Ecu 310 Tak —
MOSIBJISIETCS] OCHOBAHUE ISl PACCMOTPEHHUsI PABEHCTBA TIPaB CTOPOH B KAueCTBE MPUHIIUIA YTOJIOB-
HOTO Tpoliecca.

[MpuHIMIT paBeHCTBA Mepej] 3aKOHOM U CYJIOM FTOBOPHUT O PABEHCTBE B MTPaBaX TOJIBKO IPakIaH.
TOT MOMEHT ClieyeT MoqYepKHyTh. Koraa roBopst o paBHOIMPAaBUY CTOPOH, TO B KAYECTBE PABHbIX
paccMaTpuBaIOT, C OJIHOM CTOPOHBI, OPraHbl TOCYAAPCTBA, C APYroi — rpakaaH. Yke 9T0 He TO3BO-
JISIET paccMaTpUBaTh PAaBEHCTBO CTOPOH KaK MPOU3BOIHOE MPUHITHIA, CPOPMYIMPOBAHHOTO B CT. 19
Koncrurynum.

Ho u, 1o cyiecTBy, 0 paBeHCTBE MpaB CTOPOH KaK O MPUHIIKIIE TOBOPUTH He Mpuxoaurtcs. Bo-
MEPBLIX, ITIOTOMY, YTO IIPUHLUMII — 3TO Tpe6OBaHI/Ie K J€ATEIIbHOCTH OPraHOB IroCyJapCTBa, a paBHbIC
npaBa J0JDKEH JaBaTh 3aKOHOJIATENTb, TIPaBa MPOTHUBHON CTOPOHBI OPraHOM rOCY/IApCTBa He Orpe/ie-
JIAIOTCA, KaK HE YCTAHABJIMBACTCA UM U PABCHCTBO B €I'0 IIpaBax C MpaBaMU I'pakaaH. BO-BTOpLIX, (6]
paBEHCTBE MPaB CTOPOH (MMesl BBU/IY OpPraHbl TOCYAapCTBa M OOBUHSIEMOI'0) B paMKax IMPe/IBAPUTEITh-
HOTO paccyie/IoBaHus1, B OTIMYME OT MPUHIIMIA PABEHCTBA MPaB I'PaXaH Mepel 3aKOHOM U CYIOM,
TOBOPUTH HE IPUXOAUTCS. PaBHBIE MpaBa B OCYIIECTBJIEHMY IO3HABATEIbHOM AESTEIbHOCTH ITPU pac-
CJIE/IOBAaHUU YTOJIOBHOTO JIeJ1a Y CTOPOH C Pa3HbIMU MHTEPECAMH CIIOCOOHBI TIPU X PEATU3ALIUH JIaTh
TOJIBKO OJIMH PE3yJIbTaT — OTCYTCTBHE MO3HABATEILHOIO pe3yibTara. B cuity 3Toro u ucxons us myo-
JIMYHOCTH TIPOIIECCa, MpaBa OPraHOB TOCYAAPCTBA MPU PACCIIEIOBAHUM TPECTYIUICHUsI HE COTOCTa-
BUMBI C IIPaBaMu OOBUHSIEMOTO.

Jpyroii BOIpOC — IOJKHBI JIM TpaBa OOBUHSIEMOrO B paMKax MpeJBapUTEILHOTO Pacciie/ioBa-
HHUA 6LITb PaBHBIMH ITpaBaM ITOTCPIICBIICTO. HCCOMHCHHO, n TOT, U Ilperﬁ — IJIABHBIC YYACTHUKU
YTOJIOBHOTO Tporiecca. V3-3a KOH(IIMKTa, MPOU30ILE/IIero MexX/1y HUMU, KOTOPbIi ObLT pa3pelieH
CrocoOOM, 3ampenIeHHBIM YTOJIOBHBIM 3aKOHOM, KaK TPaBUJIO, M BKJTIOUAETCS] YTOJIOBHO-TTPOIIECCY-
aJIbHas1 OCATCJIbHOCTb, B XOI€ KOTOpOfI OHHU JOJIKHBI UMETH OAMHAKOBYIO BO3MOXHOCTDL 3allIUTUTD
CBOM MaTC€pPUAJIbHO-ITPABOBBIC NMHTCPECHI. I/IHTepCCH vacTtHele. Ho MPECTYIUICHUEC MOCATAET HE TOJIBKO
Ha YaCTHbIE UHTEPECHI MOTEPIIEBILET0, OHO peasibHast yrpo3a isi OOMKMX MyOJINYHBIX HHTEPECOB.

Takum 06pa3oM, Korjia Ha OTHOU U IPyrof CTOPOHE YaCTHBIE MHTEPECHI — IPaBa JIOIKHBI ObITh
paBHBIMH. PaBHBIMU HIMEHHO B OTCTaUBAHUM STHX UHTepecoB . [TyOnuvHbIe jKe U YaCTHbIE MHTEPECH
HN3HAYAJIbHO HE paBHBI, [IO9TOMY IOBOPUTL O PABCHCTBE IIPAB OPraHOB rocyaapCTrBa 1 JiMla, BTAHY-
TOTO B OpOUTY €ro JIesITe/IbHOCTH, 0e30CHOBATebHO. M eclii KCXOOUTh 13 TIOHUMAaHMsI YTOJIOBHOTO
npoliecca Kak MmyOJIuYHON JesTeIbHOCTH, 9TO HEPABEHCTBO HE JIOJDKHO BBI3bIBATh HU y KOTO Orace-
Huii. CTepKHEM TaKoro Ipoliecca SBJISETCS MO3HAHUE, KOTOPOe He MOXKET ObITh MPE/ICTABICHO KaK
HEKOTOPBII NIPSMOJIMHEHHBIN TPOIIECC C 3apaHee U3BECTHBIM PE3YJIbTATOM, OH MOXKET ObITh Pa3HbIM,
1 B CUJIY 3TOI'O YAOBJIECTBOPATH OJHHUX YUYACTHUKOB ITpoLecca U IpUHOCUTb OTOPUYCHUC APYTUM. Ho un
TOT ¥ HU JIPYTOM YYaCTHHUK MpoIiecca B JaHHON CXeMe He UMEIOT JPYT TMepel] IPYyroM HUKAKUX Tpe-
HUMYHIECCTB, UX UHTCPECHI BBIACHAIOTCA W 3allIAIIAI0OTCA IMPU COOTBETCTBUU HY6JII/ILIHLIM HHTEpECaM.
Takum 00pa3oM, Mpy MO3HAHUM JICHCTBUTEIIBHBIX OOCTOSITENILCTB MPOKCIIEANIEr0 HET MEcTa COCTsI-
3aTeIbHOCTH.

Mecro, rjJie MOKHO U JJOJDKHO TOBOPHTH O PABEHCTBE MPaB BCEX YUYACTHUKOB YTOJIOBHOTO MPO-
1iecca, UMEIUX UHTEpeC B Jefe, — CyaeOHoe pa30upaTebCTBO, U TOBOPUTH HE O PAaBEHCTBE IpaB
CTOPOH, a O PaBEHCTBE ITPaB YYACTHUKOB CYJeOHOTO pa3duparesbCcTBa, 00ecednBaTh KOTOpoe 00sI-
3aHHOCTb cyna. B oOecrieueHnn paBeHCTBa MPaB YYACTHUKOB Cy/IeOHOro pa3orparesibcTBa CyTh pac-
CMaTpUBAEMOTO TIPUHITUTIA.

3 Peusn 351ech B MNEpBYI0 ouepeab AT 00 06H_II/IX IpaBax MOTEPIEBLIErO U O6BI/IH${€MOF0, CBA3aHHBIX C YCTAaHOBJICHUEM ZleﬁCTBPI—
TEJIbHON KapTUHBI TPOUCIIEAIETO. HpaBa, CBA3aHHBIE C IPOLECCYAIbHBIM CTaTyCOM, HE MOT'YT OBbITh PaBHBIMU.
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Peanmuzaius B cyaeOHOM pa30upartesibCTBE paBEHCTBA MPaB €ro YYaCTHUKOB BO3MOXHA yKe
B CHJIy TOTO, YTO OCHOBHOM JIOKa3aTeJIbCTBEHHBIH MaTepHa yxke cOOpaH OpraHaMu IMpe/iBapuTeb-
HOTO pacclieZIOBaHMsI U MPEJICTABJICH B Cyl. YTPO3a ero YHUYTOKECHHS 3aMHTEPECOBAHHBIMU JIMIIAMU
MHUHUMAJIbHA.

B cyneGHOM pa3OupareibcTBe MUHUMHM3UPOBAHA U Jpyras yrpo3a — MpoM3BOJIbHASI MaHMITY-
JISIIUS OKa3aTeIbCTBAMU, TIPUIaHKE UM TOTO 3HAUeHHsl, KOTOPOro OHM HE MMEIT Ha CaMoM JieJie.
[Tomo6HOE CTAaHOBUTCSI MAJIOBEPOSATHBIM B CHUTY TJTACHOCTHU Cy/IeOHOTO pa3OMpaTtesbcTBa U pean3a-
LMK IPUHIIMIIA 00eCIIeYeHUsT PaBEHCTBA MIPaB YYaCTHUKOB Cy/IeOHOTO pa3OMparTe/ibCTRa.

§ 2. Craryc cocTs3aTeJbHOCTH B YTOJOBHOM IIpoliecce

B nocnenHee BpeMs B JiTeparype, MOCBAIIEHHOW COCTA3aTeNIbHOCTH, MOSBUIMCH HEKOTOPBIE
COMHEHHUSI T10 MOBOJLY CTaTyca COCTS3aTeIbHOCTH, OOPAIleHO BHUMaHKE Ha TO, YTO COCTA3ATebHOCTh
HE COOTBETCTBYET KPUTEPHUSIM OTHECEHHsI MONOKEHUS K CUCTeMe MPUHLIMIIOB rporecca. Mbl cuu-
TaeM HeOOXOJMMBIM OCTAaHOBHUTBCS Ha 3TOM Bompoce. B paMkax Haiero ucciesoBaHus 3TO HE Mpo-
XOofiHasI MpodieMa, PaBUIIbHOE ee pelieHre OyIeT OfIHMM M3 BaXKHBIX apryMEHTOB TP ONpeeIeHN
IIPUPOJBI POCCUICKOTO YroJIOBHOIO mpotecca. Hauate ke cieayer ¢ Toro, 4rto Takoe MPUHLMIT yro-
JIOBHOTO IIpoLiecca.

B ropuauueckoil iuTepaType CyIIecTBYEeT HECKOIbKO MOIXOI0B K OMPEeSIEHUI0 COIePKaHNUS
3TOrO MOHATHUA. B crly OHOro — MPUHIMIT — OCHOBHOE HAyaslo, OCHOBA OIPE/IENIeHHON TPaBOBOM
CHCTEMBI>’, OH, KaK MOJYEPKUBAIOT APYrHe aBTOPHI, 3aKPETUISETCsl B 3aKOHE KaK TMOJIOKEHHE OCHOB-
HOT'0, PyKOBOJALIETr0 XapakTepa’®®, Wiy 1no-apyromy, pUHLMIIBL [IpaBa — 3TO €ro HOpMbI (PyHJaMeH-
TaJIbHOTO, OCHOBOIIOJIATAIOIIEro, o0IIero xapakrepa .

Hekotopsle BUIAT B IPUHIIMIIE OCHOBOIIOJATAIONIYIO Uieio 8. Mano3aMeTHOe OTIIYie MEeXIy
STUMH MOJXOJaMHU MPUBEJIO K TOMY, YTO OT/AE/bHbIE aBTOPbl pACCMATPUBAIOT, TAKUM 00pa3oM, pac-
KpBIBaeMOE ColepkaHue TIOHSATHS «IIPUHIIUI» KaK TOXIECTBEHHOEY .

W3 cymecTByOImmMX B TEOPUH MpaBa MOAXOA0B K ONpeesIeHHIO MPUHIIMIA HarnOoJiee pacrpo-
CTPaHEHHBIM B HayKe YrOJIOBHOTO IpOLIECCA SABJIAETCA TOT, B COOTBETCTBUM C KOTOPBIM I10J, ITPUH-
[UIIAMH TTOHUMAIOTCS «3aKpeTUICHHBIE B 3aKOHe Hanbosee o01I1e, pyKOBOSIIIE TTOTOKEHHsI, KOTO-
pbI€ JIEKaT B OCHOBE BCEH CUCTEMBI YTOJIOBHO-IIPOLIECCYAJIBHBIX HOPM U YCTaHOBJIEHHOT'O MM TOPSIKA
YIOJIOBHOTO CYJONPOM3BOACTBA. DTO HauOolsiee OOIIMe MpaBUjia YroJOBHOTO CYJONPOU3BOICTBA,
PYKOBOJSIIIE HOPMAaTHBHBIE TPeOOBAHMSI, JIeXKaIlFie B OCHOBE BCEi CHCTEMbl HOPM YTOJIOBHO-TIPO-
LIECCYaJIbHOTO IIpaBa U peryJmpyeMoro MM nopsijka Cle/ICTBEHHOM, Cy1eOHOM U MTPOKYPOPCKOM Jes-
TeMbHOCTU» ..

C MoMeHTa OmyOJIMKOBAHUSI 9TOTO OIpPEAEIeHUs MPOLLIA ASCATUIETHS, COLMATMCTUYECKast
Poccus B mponuioM, HO ¥ B HACTOSAIIEE BPEMS NIPEAJIaraloTcsl aHAJIOTMYHbIE ONPEEICHUS TPUHLM-
noB. Tak, H. A. I'pomoB u B. B. HukonaiiyeHKo MOHUMAIOT MPUHITUITBI KAK «TEOPETUYECKH 000C-

4 Maxkapoea 3. CocTA3aTeNIbHOCTb HY:KHA, HO Kakas? // 3akoHHOCTb. 1999. Ne 3. C. 24.

35 Geuu JI. C. OGmas teopus npaga. JI., 1976. C. 151, u np.

3 Porowcur B. H. O IOHATHM 1 crcTeMe TIPUHIIMIIOB COLMAIMCTUYECKOTO TipaBa // BectHrk MockoBckoro yH-Ta. Cep. 11. IIpaBo.
1977. Ne. 2. C. 34.

5T Tananaes A. H. OOLienpusHAHHbIE TIPUHIAIE M HOPMBI MEKIYHAPOIHOIO TpaBa (KOHCTUTYLMOHHOE 3aKpEIUICHUE Tep-
muHa)//Bectauk MockoBckoro yH-Ta. Cep. 11. ITpao. 1997. Ne 3. C. 69.

38 Bacunves A. M. O MPaBOBBIX UAesX-npuHuunax // Coperckoe rocynapctBo u mpaso. 1975. Ne 3; ox srce. I1paBoBbIe KaTeropum.
MerToponoriuyeckre acekThl pa3paboTKH CUCTEMBI KaTeropuit Teopu mpasa. M., 1976. C. 216.

5 Jlyxawesa E. A. Tlpusimms! companictiudeckoro npasa // CoBerckoe rocyaapctso u npaso. 1970. Ne 6. C. 21-22; babaes B.
K. Teopusi cOBpeMEHHOTO COBETCKOrO TpaBa: (pparMeHTH! Jtekimil 1 cxemsl. H. Hosropon, 1991. C. 24; Yepoanyes A. ®. Teopus
rocyaapcTtsa u npasa. M., 1999. C. 186.

60 Axy6 M. JI. [leMokpaTHuecKre OCHOBBI COBETCKOIO YTOJIOBHO-ITpoLiecCyasbHOro npasa. M., 1960. C. 26.
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HOBaHHbIC U 3aKOHOJIATEJIbHO 3aKpeIlIeHHbIe OCHOBHBIE TTPABOBbIC MOJIOKEHUSI, KOTOPbIE BBIPAKAIOT
JEMOKPATUYECKYIO M TYMaHHYIO CyLITHOCTb YTOJIOBHOTO ITPOLIECCA, ONPEEIISIIOT [IOCTPOEHHUE BCEX €T0
MpOoIeCCyaTbHBIX (DOPM, CTAIMA M MHCTUTYTOB Y HAITPABJISAIOT YTOJIOBHO-TIPOIIECCYATTBHYIO JIATEITh-
HOCTh Ha JIOCTVKEHME LIeJiel M 3a/1a4, IMOCTABJICHHBIX TOCYIApCTBOM Iepeji YTOJIOBHBIM CYIOMPO-
13BOICTBOM»S!. CyTh MPUBEICHHBIX MIOHUMAHWI OJTHA: MIPUHIIUIIBL — 9TO HanOoJiee o0Iue pyKOBO-
asmme nojoxenus. K atoMy Bo BTOpom citydae 100aBISeTCSl BAKHBI MOMEHT — IMOJYEPKUBACTCS
Hepa3pbIBHASI CBSA3b MEX/Y peaTn3alldell MPUHIIUIIOB U JOCTHKEHUEM IIeJied U 3a/1a4 yrOJIOBHOTO
CYJIO MPOW3BOJICTBA. 3aBUIHAS CTAOWJIBHOCTh B MIOHMMAHWH TIPUHIIMIIOB KaK MpaBa BOOOIIE, TaK U
YTOJIOBHOTO TIporiecca 0a3upyercsi Ha OJMHAKOBOM OTHOIIEHUM M MCTOb30BAaHUM (PUITOCO(CKOTO
orpe/esIeHU s TIPUHITUTIA.

B ¢dwiocodun nog mpuHIMIIOM MOHUMAETCSl TIEPBOHAYANIO, PYKOBOASAIIAS HUJiesl, OCHOBHOE
MPaBUJIO TIOBE/ICHUS, OCHOBAHUE CUCTEMBI, IIEHTPAIbHOE TIOHATHUE, MPECTaBsolIee 0000IIeHre U
pacrpocTpaHeHe KaKoro-auoo MmojioxkeHHs Ha Bce IBJIEHUS TON 00JIacTH, W3 KOTOPOW JaHHBIN MPUH-
1un abcrparupoBan®,

Ecnmu kakas-To 4acTh 3TOrO Ompejie/ieHUsl He YYTeHa B YKa3aHHBIX BBIIIE TIOAXOJaX, TO TOT
HEJIOCTATOK BOCIIOTHSAETCS IPYTUMH aBTOpamu. Tak, MUAIIETCs, YTO MPUHITUIIBI BBIPAXKAIOT CYIITHOCTD
Y COoJiep’KaHKe YTOJIOBHOTO MPOLIECCA, XapaKTepU3YIOT CaMble BaJKHBIE €r0 CBOICTBA U KaUeCTBEHHbIE
YepThl, MPEIMET U METOJI MPOIECCYaAIbHOTO perymupoBanus %, Vinu xe 1moj HUMUA MOHUMAIOT PyKO-
BOJIAIIME WIe (HAIIle/IIIre 3aKkperuieHre B HOpMax Mpapa), KOTOPbIe OMPEJIeISIIOT MOCTPOSHUE YTo-
JIOBHOTO TIPOIIECCa, BhIpaXkasi €ro CyIIHOCTb U XapaKTepHbIe YepThI*.

00600111251 CKa3aHHOE, BHIJICIIMM IJIABHBIE ITYHKTHI, U3 KOTOPBIX COCTOUT paccMaTpHBaeMbIi TOI-
XOJI K ONpe/ie/IeHU0 MPUHIIUIIOB YTOJIOBHOTO MPOIIECCa: MPUHIIAIIBI — 3TO OCHOBHBIE (MJIA OOIIHE)
PYKOBOJISIIIIE TTPABOBBIC TOJIOKEHHsI, OHU BBIPAKAIOT CYITHOCTh YTOJIOBHOTO IpoIiecca, ero uaelo,
peam3aiys Ux CriocoOCTBYET JOCTHKEHUIO LIeJIel ¥ 3a/1a4 YTOJIOBHOTO Cyonpou3BoacTBa. Kak Ham
Ka’KeTCsl, 3TO HE COOTBETCTBYET COZIEPKAHUIO IIPUHIIMIIA YTOJIOBHOI'O IpOLECca.

Ha 6a3e MaccoBbIX HAOMIOICHUI 32 YTOJIOBHO-TIPOIIECCYATbHON AeSITeTbHOCTBIO OBLUTH OIpe-
JeJIeHbl Te KJII0YeBble MOMEHTHI, MCIIOJIb30BaHUE KOTOPBIX MPHUBOAWIO K €€ ycriexy. BuisBieHHas
MX CYIIHOCTh TO3BOJIMJIA 3aKOHOMATENI0 C(DOPMYJIMPOBATh M 3aKPENUTh B 3aKOHE MPUHIIMIT YTO-
JIOBHO-TTPOLIECCYAIbHOM IEATETIbHOCTH KaK TpeOOBaHME K JIeSTEbHOCTH, O€3 peaan3alii KOTOPOoro
HEBO3MOKHO JOCTHKEHUE 1IeJU IeSITeJIbHOCTH.

HanHas cyeOHasi poJib TPUHLIMIIOB YTOJIOBHOTO TMpOILIEcca YK€ OTMevaslach B JIUTEpaType.
I1. C. Dnpkunn nucana: «Eciu 1ieb ykassl BaeT Ha pe3yJIbTar, AJIs TOCTHKEeHU I KOTOPOTO OCYITIeCTB-
JIieTcs onpeieieHHast JesITeIbHOCTb, TO IIPUHITUIIBI OTPENIEIISIIOT KakK (KaKuM 00pa3oM) 3Ta JIeATe b
HOCTb OCYILIECTBIISIETCSI» .

Bcerpeuanoch B mutepatype v MIOHUMaHKe MPUHIIUATIOB, I TIOMYepKUBAJIOCh, UTO 3TO TpeOoBa-
HUS, IPEAbSBIIsEMbIC K JieATeIbHOCTH. OHO U3 OoJiee YeTKUX U PAHHUX YITOMUHAHUN 00 3TOM MBI
HaxonuM y H. H. TonsHckoro. OH MOHUMAJT IPUHIIMIT KaK OTHO U3 OCHOBHBIX OOIIUX TPeOOBaHMIA,
KOTOPOMY JIOJKHA OTBEYATh AEATEHOCTH .

2y pomos H. A., Huxonaiiuenxo B. B. ITpUHLMITB YTOJIOBHOTO MpoLiecca, UX MoHATHe U cuctema // [ocyaaperso u npaso. 1997.
Ne7.C. 34.

62 Cw.: Puocodeknii cnoBaps. M., 1986. C. 382; takske: Kondaxos H. H. Jlormaeckwuii coBapb-cripaBounuk. M., 1975. C. 447
u 7p.

63 Vronosmsiit niporiecc / [ox pen. I1. A. Jlynunckoi. M., 1995. C. 88.

4 Cm.: Yronosusiii npouecc / Iox pea. K. @. I'ynenko. M., 1996. C. 49; 3aoxcuyxuii B. H. [TpaBoBble TPUHIMITH B 3aKOHOA-
tenbcTBe Poccniickoit ®eneparmu // Focygaperso v mpaso. 1996. Ne 11. C. 93.

85 nruno I1. C. Ienu u cpencTBa UX JOCTHAKEHUS B COBETCKOM YroJIOBHO-IIpoueccyalbHoM npase. JI., 1976. C. 31.

66 Cwm.: Monsmcxuii H. H. Bortpochl TeOprH COBETCKOTO YrojoBHOro mpouecca. M., 1956. // C. 83; cm. Taksxke: [TpoGnemsl oOruei
TEOPHHU COLIMATIUCTUYECKOTO rocygapeTBeHHoro ynpasienus. M., 1981. C. 79-80; Keauna C. I'., Kyopseyes B. H. IIpyuHIMIIBI COBET-
ckoro yroyiopHoro mnpasa. M., 1988. C. 21; ba6aes B. K. Ilpuniumsl npasa // O6mas Teopus rocygapcrsa u npasa. H. Hosropon,
1999. C. 223.
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PaccmarpuBaemMoe moHMMaHWe MPUHIMIA, KaK MPEACTaBIIseTCsl, HauboIee TOYHO OTpakaeT
POJIb ¥ Ha3HAUEHHUE €r0 B MPAaBOBOH jesATeIbHOCTH. Oco00 OHO 3HAUYMMO, KOT/Ia peub UIET 00 yro-
JIOBHO-TIpOLIeCCYasIbHOM fesitesibHOCTH. CrierrduKa NpUHIUIA YTOJIOBHOTO MTPOIIECCa B TOM, UTO 3TO
He MPOCTO TpeOoBaHMe, a TpeOOBaHKe, HOCSINEee UMIIEPATUBHBIN XapaKTep, KOTOPOe MPeAbsIBIACTCS
K JeSTeIbHOCTU OPraHOB rOCYJapCcTBa — B 3TOM OTPAXKAETCs CYIIHOCTh YTOJIOBHOIO MPOLIECCa, €ro
OTJIMYME OT JPYrHX oOJIaCTel MPaBOBOM JesTeIbHOCTH. VIMEHHO OpraHbl roCyJapcTBa B YTOJIOBHOM
Trporiecce sIBJISIOTCS aApecaToM BHIITOJTHEHUS MPUHIIMTIOB-TPeOOBaHUA. DTO BBHITEKAET U3 TOTO, YTO
TOJILKO OHU SIBJISIIOTCS] CYOBEKTaMHU YTOJIOBHO-TTPOLIECCYATbHON NesTeIbHOCTH, TOJIPKO Ha HUX BO3-
JIOKeHA OTBETCTBEHHOCTD 32 XOJI M Pe3YJIbTaT JAeATeIbHOCTH, TOJIbKO OHM MMEIOT HanboJiee IMUPOKKe
MOJTHOMOUYHSI, B TOM YKCJIe U 10 pean3aliiy MPUHIIUIIOB, JIJIs1 JOCTUKEHUS LIeIU YTOJIOBHO-TTPOIIEC-
CyaJIbHOM JIeSITeIbHOCTH.

CkazanHoe He no3BoJsieT Ham coracuthesi ¢ H. A. IT'pomosbiMm 1 B. B. Hukonaituenko, koto-
pble CUMTAIOT, YTO MPUHIUIIBI YTOJIOBHOTO CYIONPOU3BOJCTBA aIPECOBAHBI I'PAKIAHUHY U COOTBET-
CTBYIOIIMM TOCYJapCTBEHHBIM OpraHam®’. Bo3aMOXHO 3TO MpuemMiieMo [UIsl IPaskIaHCKOTO MpoIiecca,
rae npeooOaagaer oOIIeI03BOMTEILHBIA TUIT MIPABOBOTO PETYIMPOBAHMS, KOTOPBIA JaeT BBICOKHI
YPOBEHb CBOOO/IBI JIIs1 YCMOT PEHHMsI, CAMOPETYJIMPOBAHUY JIMYHOCTH, HO HE ISl YTOJIOBHOTO, B PaM-
Kax KOTOPOTO B MIEPBYIO OYepe/b peasu3yeTcst MyOIMIHBIN UHTEepeC.

B teopum mpaBa BHIIENSIOT TPY OCHOBHBIX (DYHKIIMM TPUHIIAIIOB TIpaBa — IO3HABaTE b-
HYI0, TH(OPMAITMOHHO-TIEHHOCTHYIO U peryisTuBHyI0 %, [Ipencrapisercs, 9To U3 HUX ISl yTOJIOB-
HOTO TIPOLIECCa, B CHITy ero creliuKr Kak CTPOro periaMeHTUPOBAHHOM JIESITEIbHOCTH OPraHOB
roCyJlapCcTBa, BaXKHEWIIe SBJISETCS UMEHHO TIOCIEAHsIsI — pery/situBHas. Peanuzaius ee uckKIIo-
YaeT MPOU3BOJI MPU OCYIIECTBIEHUH YTOJIOBHO-ITPOLIECCYAIbHON AEsITEIbHOCTU, BBOAUT €€ B UETKO
0003HAYEeHHBIC TPAHUIIB, TAPAHTHPYET, NP BBHITIOJIHEHUN TMPHHIIUIIOB, TOCTHXEHHUE IIeield yro-
JIOBHO-TIPOLIECCYaJIbHOM JeSATEIbHOCTU. [Ipyrumu clioBamMu, MPUHITUIIB — 9TO BAKHEUIITUI PETYJISITOP
YTOJIOBHO-TTPOLIECCYAJIbHOM JE€ATEIBHOCTH.

Jlpyroy, CBs3aHHBII C PaCCMOTPEHHBIM, OYEHb BAaXKHBII MOMEHT — BOMPOC O 3aKpEIUIeHUU
CYIIHOCTH MPUHIMIIA B HOpME TpaBa. B nuteparype uMeloTcsl BHICKa3blBaHUsI O TOM, UTO COIEpkKa-
HUE MPUHIIATIA He MOXET W He JOJIKHO OBITh MCUEPITBIBAIOIIE OMPE/IC/ICHHBIM B UCTOUHUKE TpaBa®,
TaK Kak MPUHIIUII SIBJISETCSI CAaMOCTOSITEIbHBIM HOPMATHUBHO-PETYJISTUBHBIM CPEICTBOM, U (hOpMYy-
JIMPOBKA «IIPUHIIMIT 3aKPETUIsieTcs] B HOpMe» JIOJDKHA ObITh M3MEHEHA: «IIPHHIIMT 3aKperIsieTcs B
npeanucanuy ((popMyJIMpoBKe) CTaTel 3aKoHa (B 3aKOHOIATeNIbcTBe)» 70, Ecim Tak, To Bce 60raTtcTBo
cofiepKaHusl TPUHILIMIIA BBISIBJISIETCS B OTJEJIBHBIX CITydasix MyTeM TOJKOBaHMS Psijia CTaTel 3aKOHA.

JIO3BONMTENILHO JI TIOTOOHBIM 00Pa30M BBIWICHSITh COfIEPKAHUE MPUHIIUATIA YTOJIOBHOTO MPO-
uecca? J1o3BonuTeNIbHO, HO TOTAA, KOTIA Pedb UAET O HAyYHOM UCCIIEJOBaHUH, B XOI€ KOTOPOTO BbISIB-
JISIeTCs1, OCMBICIISIETCS] HOBAs TpaHb CYIIHOCTH YTOJIOBHOTO Tipoliecca, (hopMyIMpyeTcst TpeOoBaHue,
peanu3aiysi KOTOpOro MO3BOJNUT CAENIaTh JeSITebHOCTD Oosiee 3pdekTrBHON. [IpuHIMIOM MOo3HaH-
HOE CTaHET TOJIbKO B TOM CJIy4ae, €CJIM 3aKOHOJATellb, COIVIACUBILIMCH C UCCIIEA0BATENIEM, 3aKPEIUT
npez Jaraemoe B HopMme npaBa’!. C 3Toro MOMeHTa MOXHO FTOBOPUTH O MOSIBJIEHMH HOBOTO MTPUHIIMTIA
rporiecca.

r pomos H. A., Huxonaiiuenxo B. B. IIpuHLUIIBL yTOJIOBHOTO IIpoLiecca, MX noHATue U cucrema. C. 33.
8 Anexcees C. C. ITpo6nemsr Teopum npasa. T. 1. Ceepmiosck, 1972. C. 105.

9 Cm.: Jlemudos H. . [IpuHLMIIBL COBETCKOTO yroioBHOro nporecca//Kype coBerckoro yronoBHoro npouecca. M., 1989. C. 136;
Casuyruti M. A. K Boripocy o cucTeMe IPUHIMIIOB COBETCKOTrO yrojoBHoro mpoiiecca // CoBeTckoe rocyaapcTso u npaso. 1950. Ne 1.
C. 25; Tomun B. T. O NOHATUM NPUHIMIIA COBETCKOTO yrosnoBHoro npouecca// Tpyasl Beiciueii mkonst MOOIT PCOCP. Beim. 12.
M., 1965. C. 194.

0 Hlagpupos B. M. CoBpemeHHOe IoHUMaHue n1pasa // Teopus rocynapcrsa u npasa. KpacHospek, 1998. C. 34.

n [Mpasunbno mumryT A. B. Kynpssnesa u 10. [I. Jlupmmi: «CriegyeT pa3anyaTh MPUHIUIEL YTOJIOBHOTO MTpoLiecca Kak OTpaciu
MpaBa ¥ MPHUHIIUIIEI YTOJIOBHOTO Tpoliecca Kak Hayku». CM.: Kyopseueea A. B., Jluswuy FO. /]. O TIOHATUY MPUHIIUIIA B yTOJTOBHOM

npouecce // Ilpasosenenue. 2001. Ne 4. C. 163.
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B yronoBaoM mporiecce 107KHBI ObITh YCTAaHOBJICHBI KECTKHE TPAHUIIbI AUCK PEIMOHHBIX TOJI-
HOMOYHMI OPraHOB TOCYIapCTBa It 00ecreYeH s JOCTHKEHUSI UM CTPOr0 0OOO3HAYEHHBIX B 3aKOHE
1esneid. 31ech MpaBoOBbIe MPHUHITUIEI OTYETIIMBO MPOSIBISAIOT XapakTep UMIIEPATUBHBIX TPeOOBAHUA,
MPEABSABISEMBIX K JAEATEIbHOCTA CYOBEKTOB YrOJOBHOTO MPOIIECCa M YTOJIOBHO-TIPOIIECCYATBHOTO
JokasbiBaHus. OprUEeHTUPOBATH MOCIEIHUX Ha IPUMEHEHHE IPUHLIMIIOB, TPSIMO He c(hOpMY/IMPOBaH-
HBIX B 3aKOHE, «03HA4aJI0 Obl CO3HATEILHO BHOCUTh Xa0C M JIE30PraHU3aliI0 B UX JESTEIbHOCTb» 7.

BaxHOCTh HOPMATHBHOT'O 3aK PETUICHUSI IIPUHIIUIIOB YTOJIOBHOTO MTpoIiecca 00yCIOBIIEHA TaKKe
cepoil OTHOIIIEHUH, perlaMEHTUPOBAHHBIX HOPMaMU YTOJIOBHO-TIpolieccyaibHOro mpasa. [Tpu pac-
CJIEJOBAHUM U PACCMOTPEHMH YTOJIOBHBIX [I€J1 IIPEAYCMOTPEHA BO3MOXKHOCTh BTOPKEHUSI OpraHOB
roCyJapcTBa B JIMYHYIO KU3Hb IPaXIaH, IPUYEM B OTIEJIbHBIX CIy4asX OrpaHUYEHUE KOHCTUTYLH-
OHHBIX TPaB MOXET ObITh OUYeHb 3HAUYMTEILHBIM. BhIBeJieHre cofepkaHusl IPUHIUIA MTyTeM TOJIKO-
BaHMSI HOPM MOXXET IPUBECTH K TOMY, UTO, 3200TSCh O CBOMX, CBOEOOPA3HO MOHUMAEMBIX MHTEPECaXx,
MIPE/ICTABUTENIN OPraHOB TOCYJapCTBa ayT TaKOe TOJIKOBAHKE U TaK OyayT MPUMEHSTh €r0, YTO OT
rapaHTHi [IPaB U 3aKOHHBIX MHTEPECOB IPaXkJaH HE OCTAHETCs U Cleia.

[IpenocraBieHre NogoOHOrO MpaBa TOJIBKO TEOPETHKaM OyAeT HEeCIpaBeJIMBbIM 10 OTHOIIIE-
HUIO K MPAKTUKaM, 1a ¥ HU OJJMH YYeHbII He 3aCTPaxoBaH OT OIMIMOKY. BBIsSIBIEHHOE MM MOXET Tpa-
BUJIBHO OTPaXaTh CYHIIHOCTb JESATEIbHOCTH, COOTBETCTBOBATH 3aKOHAM MTO3HAHUS U, CJIEIOBATEIIBHO,
PEaATM30BbIBATHCS B IPAKTUUECKOM JeATEIbHOCTH. B 3TOM Ccityyae (popMysmpyemasi CTOpoHa CYIIHO-
CTH TIO3BOJISIET TITyO’kKe TOHATh CMBICI OCYIIECTBIISIEMON JesITeIbHOCTH, Ha OCHOBE TIOHATOTrO Oosee
MPaBUJIbHO U 39(PEKTUBHO ee OpraHn3oBaTh. Eciy MOHATOE CTAaHOBUTCS MPUHLIMIIOM ISl TPUHSIB-
Iero, TO JUIsl BCeX MpaBOIIPUMEHUTENEN MpejjiaraeMoe UCCIeIoBaTeleM CoIepKaHue CTaHET MPUH-
IIUIIOM TIOCJIe 3aKOHO JATeJIbHOTO 3aKpervIeHus] B HOpMe IpaBa, a STOMY MpPEAIIeCTBYeT OOJbIIast
paboTa 1o anpodanyy MpeayioKeHHOr0 M 0OOCHOBAHHMIO HEOOXOAMMOCTH BHECEHHsSI €r0 B HOPMY
IIpaBa Kak NMpUHLIMIA.

CkazaHHoe ceifuac B OOJbIIei Mepe OTHOCUTCS K TIO3HABATEIbHBIM ITPUHITUIIAM, KOTA JKe peub
UJET O MPUHIIMIIAX, 3aUUIIAI0IIMX IPak/1aH OT IPOM3B0JIa OPraHOB r'OCYAAPCTBA, TO MHOTOE 3aBUCHUT
OT peaJlbHOrO COOTHOILIEHUS TTOJIMTUYECKUX CUJI B TOCYAApPCTBE, OT TOr0, KaKMe LIEHHOCTU B TaHHBIN
MOMEHT SBJISIIOTCS IOMUHUPYIOIIMMU. DTO U ONpeNeisieT BOMI0 3aKOHOATENs TPU BBEIEHUU TOTO
WJIA MHOTO MOJIOKEHU Sl B paHT MPUHLMIIOB ITponecca. [loatoMy He 1151 Bcex ciydaeB sIBJISIETCS BEp-
HbIM BbicKasbiBanue T. H. JIoOpOBOJIBCKOI O TOM, YTO MPUHIIMITHI MPOIECCa «HE MOSIBIISIOTCS, He
MCYE3al0T ¥ He MEHSIIOT CBOETO COJIEPKaHMsI B 3aBUCUMOCTH OT CYOBEKTUBHOTO YCMOTPEHHUS U KeJla-
HUS OTIEJbHBIX JIMI» >, B MOMHOM Mepe 3TO yTBepXkIeHNe OTHOCUTCS K IMO3HABATEIbHBIM TTPUHIIU-
1aM, HO He K MOJIMTUYECKUM.

N3noxeHHOe MPUBOAUT K BBIBOLY O TOM, YTO MPABWJIBHBIM SIBJISIETCS] BTOPOM MOIXO0/ K IOHMMA-
HUIO TIPUHITMIIOB Tporiecca. OCHOBHBIE MOMEHTBI 3TOTO MOAX0/1a clieayomye: 1) TpedoBaHue K Aes-
TEJIbHOCTH; 2) TpeOOBaHKe, aJpeCOBAHHOE JJIs1 BBITIOJHEHHST OpraHaM rocyaapcTsa; 3) TpeboBaHue,
KOTOPOE JIOJKHO ObITh 3a(PMKCUPOBAHO B HOPME YTOJIOBHO-TTPOIIECCYATLHOTO 3aKOHOATENBCTRA; 4)
XapakTep TpeOOBaHUsI JOIKEH ObITh HEMOCPECTBEHHO CBS3aH C LIEJSIMU YTOJIOBHO-TIPOIIeCCyaTbHOM
AeSTebHOCTH, Pealn3alus ero JOJIKHA TapaHTUPOBATh UX JOCTHKEHHE.

3HAYMMbIMU U151 TOHUMAHUsI TIPUHITATA SIBJISTIOTCS TAKKe CEAyoIue OeCCOpHbIE MOMEHTHI:
MIPUHLMI JIOJDKEH PErNIAMEHTUPOBATh AESITEIbHOCTb B OCHOBHBIX CTaUSIX MPOLIECCA UM B IEHTPAJIb-
HOM — cTaauu cyaeOHoro pazouparesnbera. Crepyer q0OaBUTh, YTO MPUHIIMIIOM Mpoliecca IOKHO
MPU3HABAThCsl TPeOOBaHME, HA KOTOPOM OCHOBAaHA JESTENIbHOCTb IO YTOJOBHO-IIPOLIECCYATBHOMY
noKa3bBaHuio. [10 cpaBHEHMIO CO CKa3aHHBIM JOOABJICHHOE HUUEro HOBOTO HE HECET, TaK KaK CTepiK-
HEM OCHOBHBIX CTa/IMl YTOJIOBHOTO TIpoLiecca sIBJISIETCS AEATEBHOCTh MO JOKA3bIBAHUIO, 9TO HEOO-
XOIUMO 7151 IOMYEPKHUBAHUSI HEKOTOPOH celM(PUUHOCTY NO3HABATEIbHBIX IPUHIIMIIOB ITPOLIECCa.

2 Baoicuyxuti B. U. IlpaBoBble puHLIUIILL B 3akoHOAaTebcTBe PP // T'ocynaperso u npaBo, 1996. Ne 6. C. 93.

7 Jobposonvckas T. H. IIpUHIMITE COBETCKOTO YrojoBHOrO Ipouiecca. M., 1971. C. 33.
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B yronoBHo-npouieccyanbHOM 3aKOHOIATENbCTBE HET OINpelesIeHHs] IPUHIMIA YTOJIOBHOTO
nporiecca. TOT mpodes ciaeayeT BOCHOMHUTh. HeoOXoqMMocTh 3TOro 00ycioBieHa HEMPUTOJJHOCTHIO
obmeduIocod cKoro MOHMMAHUS MPUHITUIA JUTsT YTOJIOBHOTO MPOIIEcca M TeM 3HaYeHUeM, KOTOpoe
MMEIOT TPUHLMIIBI /151 YTOJIOBHO-IIPOLIECCYAJIbHOM JIEATETBHOCTH. MEeCTO 3TOro ornpeesieHus 1ocie
0003HaueHUsI HA3HAUEHUI YTOJIOBHOTO CYAOMPOM3BOACTBA, IIeJIel YrOJOBHO-TIPOIECCYaTbHOM Aes-
TEJILHOCTH, TaK KaK B 3TOM OTPaXaeTcsl CyIIIHOCTb YTOJIOBHOTO IpOLiecca.

[Ipu cooTHECEHNHU TOTO, YTO OBLIIO BHISIBJICHO MPH UCCIIEIOBAHUY TTOHSTHUS IIPUHIIUID, C TEM,
YTO YK€ U3BECTHO O COCTA3ATEIbHOCTH, MOXKHO C ONPE/IENIEHHOCTBIO YTBEPAKIaTh, YTO COCTA3ATEIb-
HOCTh B TEOPHHM IpOIecca 3aHMMAeT OoJiee BBICOKOE TOJIOKEHUe, YyeM MpuHIMIl. Tak, Hampumep,
10. K. dxumoBuy cumraer, 4ro «B YIIK P® mpuHImn cocTsa3aTebHOCTH TpUoOpeTaeT 3HaueHre
[JIABHOTO BCEOOBEMITIONIETO, HAXOAIIErocsl HaJl BCEMH APYTUMH MTPUHIIAIIAMY TTOJIOKEHHS» 74,

MOXHO K COCTSI3aTeTbHOCTH OTHOCUTBLCS KaK K MOJIEJM YTOJIOBHOTO Mpoliecca >, Ho Oojiee mpa-
BWJILHO OBUTO ObI BUIETH B HEW OCHOBOIIOJATAIOIIEE HAYAJIO, TO, B UeM OTpakaeTcsi OCHOBHASI UIes,
CYIIIHOCTh YTOJIOBHOTO Tiporecca. Mcxons u3 Hee opMyaupyloTcss TpeOOBaHMS K eI TEIbHOCTH,
coOMmoieHNe KOTOPHIX OOBEKTUBUPYET 3TO Hauaulo. Pa3nmmuHbIM Havanam, Kak COCTSA3aTeIbHOMY, TaK
Y IyOIMYHOMY, COOTBETCTBYET CBOM HAOOp MPUHIIMIIOB.

[NonbITKa BHEAPUTH B CUCTEMY NMPHUHIMIIOB TPeOOBaHUE, XapaKTepHOE Ui APYroro Havaa,
BEJIET K Pa3pyllIeHUI0 MOJepHU3MpyeMoir Mozenu. B3armooborarieHue CymecTBYIONUX MOAETeH,
BO3MOHO, PEaIbHO MMPOUCXOIUT U JTOIKHO TPOMCXOJUTh, HO HE HAa YpOBHE NMpUHUMNOB. Kaxgomy
Hayayly COOTBETCTBYET CBOsI [T03HaBaTe bHas cxeMa. VIMEHHO pa3iiiuue o3HaBaTesIbHBIX CXEM, a He
COBMaZIEHNEe WM OTIINYMS B JEeTaIsAX (POPMBI JOJKHO OBITh OCHOBAHUEM JIJIsl pa3rpaHU4eHHs MOJe-
JIeW.

W3 ckazaHHOTO Clie/lyer, 4To COCTA3aTeIbHOCTh — He MPUHIMI KaK TpeOOBaHUE, TOCKOJIBbKY
TpeOoBaHUE MPEbSBISIETCS K AEATESIbHOCTH, a He K CXeMe ee opranu3anuu. Hemnb3st oT gesitens
noTpedoBaTh, YTOOBI OH COCTSA3AJICA. 3aKOHOJATE b HA OCHOBE MPHUHATOrO Havaja Onpeesser, 1o
KakoW Mojiesi Oy[eT MoCTpoeHa JesTeNIbHOCTD (Mofesb (popMUpyeTcsi UCTOpUer U UAEOIOTHeN U
MHOI'MMH APYTUMH (PAKTOPaMH) ¥ B 3aBUCUMOCTH OT TOTO (POPMYJIUPYIOTCS TIPUHIIMITHL.

§ 3. CocTsI3aTebHOCTDH B YTOJIOBHO-
NpoIeCcCyaJbHOM 3aKOHO1aTeJIbCTBe

[TpuBoas pa3nuyHble MOAXOABl K COCTA3ATEIbHOCTH, CYIIECTBYIOLIME B YTOJIOBHO-IIPOLIECCY-
aJIBHOH JITepaTrype, aBTOp 0003HAUMJI CBOE OTHOIIEHHE K Heil, HO 4TOObl OBITh /10 KOHIIA TOHSI-
THIM, HEOOXOIMMO Cc(POPMYIMPOBATH Psiji BOIPOCOB M AaTh HA HUX COAEpKaTesbHble OTBETHI. [lep-
BBII U3 HUX — SIBJISIETCS JI1 OOBUHEHME JBUTrATEJIEM YTOJIOBHOIO MpoLecca; BTOPON — peatn3yeTcs JIu
COCTSI3aTEIbHOCTh B MHBIX YaCTSIX CYJeOHOro pa3oMparesbcTBa, KpoMe CylaeOHbIX TIPEHUi, eCIH J1a —
KaKOB MEXaHU3M ee pean3auuu. OTBEThl Ha 9TU B3aMMOCBSA3aHHbIE BOIPOCH O3BOJIAT ONPEETUTh
TO MECTO, KOTOpPOE 3aHMMaJla COCTSI3aTeIbHOCTh B POCCHUIICKOM YrOJIOBHOM Tporiecce, U OyayT OHU
JaBaThCs B NEpBYIO ouepeb Ha ocHoBe aHanu3a YIIK PCPCP, Tak kak ykazaHHbIE [TPEACTABICHUS
O COCTA3ATEIbHOCTU PaclpOCTPAHSIMCh UIMEHHO Ha €r0 COfIepXKaHuUe.

" Sxumosuu FO. K. OT OGBHHUTEIHHOTO K MHKBU3HIIOHHOMY JOCYeGHOMY YTOJIOBHOMY Tporieccy // YTonoBHas IOCTULNS: COCTO-
sHUe U MyTy pazsutus. Tiomens, 2003. C. 12.

5 Cmuproe A. B. Moznenu yronoeHoro mnpouecca. CII6., 2000.
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KoHen 03HaKOMHUTEJIBHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.
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