[. A. Agbire3anosa

COIUOJIIOI TYECKAS
IOPUCIIPYAEHIIUA
CHIA B XX BEKE



Teopust 1 ucTopus rocyiapcTBa 1 rnpana

[rompHa3 AnpIre3ajioBa

ComnoJiornueckas
pucnpyaennusi B CIIIA B XX Beke

«lOpunuueckuit HEHTP»

2012



BbbK 60.56

AnpirezasonaI’. D.

Connonornyeckas opucnpyaennus B CIIIA B XX Beke /
I'. 9. Appire3anoBa — «lOpunnueckuu uentp», 2012 — (Teopus u
VICTOPUS TOCYJAapCTBa U MpaBa)

<p id="__GoBack">KHura nocssiiieHa UcCIeJOBAHUIO TPABOBOM JOKTPUHBI
aMEpUKaHCKOM coloiornyeckou opucnpygeHimu XX B. [lpu stom
paccmarpuBaioTcsl KoHlenimu, pazpadorannsie P. [laynmom, T. ITapcoHcom,

I'. Bpenemeiiepom, O. Xonmcom, K. Jinesemmmaom, [Ix. @pankom, T. ApHOIBIOM.
B HayuHbIil 000pOT BBeAIeHBI PA0OTHI YKa3aHHBIX YUEHBIX, PACKPBITHI ITOJIOKEHUS
JAHHOT'O HAIPaBJIEHUsI, KOTOPbIE HAXOJAT BOIUIOIIEHUE U B COBPEMEHHOU
POCCHUICKOM I0pUINIECKON TTPAKTHKE, YTO COCTABIISIET X 0COOYI0 IIEHHOCTD. [I1st
MpernojaBaresie, aClUPaHTOB U CTYJIEHTOB I0PUANYECKUX BY30B, a TAKKE JJISI BCEX
MHTEPECYIOIIMXCS MpoOIeMaMu COIMOJIOTHH, Teopun 1 rstocodpuu mpasa.

BbbK 60.56

© Agpirezanosa . D., 2012
© IOpunnaeckuii ientp, 2012



['. 9. Appire3asioBa. «Couumonorunueckas opucnpyienius B CIIIA B XX Beke»

Conep:xanne
Baenenne
1. 9TaHI)I CTAaHOBJICHU A aMepI/IKaHCKOFO COLMOJIOITNYECCKOIro
HpaBOHOHI/IMaHI/IH

1.1. Kiaccuyeckas ameprKaHCKasi COMOJIOTnYeCcKast
iopucnpynenims (P. IMayna, T. TTapconc, I'. Bpenemeiiep)
1.2. PanukanbHas aMepyKaHCKasi COLMONIOTMYECcKast IOpUCTIPYACHIMS
(peamictuyeckas mkosa npasa) (O. Xonme, K. Jinesemun, [17K.
®pauk T. ApHosbn)

Konen o3HakoMUTENBHOTO (pparMeHTa.

10

20

25



['. 9. Appire3asioBa. «Couumonorunueckas opucnpyienius B CIIIA B XX Beke»

I''oabHa3 Aabire3ajioBa
CommoJjornueckast
opucnpyaennus B CIITA B XX Beke

©T. 3. Agpirezanosa, 2012
© 000 «Opunnueckuii nentp-Ilpecc», 2012



['. 9. Appire3asioBa. «Couumonorunueckas opucnpyienius B CIIIA B XX Beke»

BBenenne

dopMupoBaHME W PA3BUTUE AMEPUKAHCKOM COLIMOJIOTMYECKOW IOPUCTIPYIECHLMHN SBUJIOCH
OJTHMM M3 ONPEAeNSIoNMX (PaKTOPOB Pa3BUTHSI 3amaIHOM opuctipyneHy XX B. OOBIYHO K YHCITY
YETBIPEX BELYIINX aMEPUKAHCKMX TEOPETUKOB ITPaBa JABaALAToOro crojerus orHocAT Onu Bepa YaH-
nemta Xonmca, Pocko Ilaynpa, Kapna Jlneseruiuna u Jlona ®ymepa. U ecniu Jlon ®ymnep Obut
IOCJIEIOBATENIbHBIM KPUTUKOM TIO3UTHBHM3MA M BEIYLIIMM Ha TOT MOMEHT IPEICTaBUTEIEM €CTe-
CTBEHHO-IIPAaBOBOM TPaJWLMH, TO OCTAJIBHBIE YUEHBIE SABJIAIOTCA MPEACTABUTENSAMU aMEPUKAHCKOU
COLIMOJIOTMYECKOM ILIKOJIBI ITPaBa. JTO TOBOPUT O 3HAYMMOCTH TOW POJIM, KOTOPYIO UIPaJIO JAHHOE
HaripasieHue B CIIIA. B HacTosiee BpeMs akTyaJbHOCTh M BOCTPEOOBAHHOCTh COLIMOJIOrO-IIPaBoO-
BBIX TEOPUI HE BHI3bIBAET COMHEHUH, ITO3TOMY B3IVIAbl YKA3aHHBIX YUEHBIX (a TaKXke B3IVIAAbI psAaa
VHBIX AMEPUKAHCKMX MPABOBEIOB U COLIMOJIOIOB), KOTOPBIE TIOCITYKUAIN (PYHAAMEHTOM ISl MHOXE-
CTBA COBPEMEHHBIX KOHLIETILIU, ObLIM MOJIOKEHBI B OCHOBY JIAHHOTO UCCJIE0BAHUS.

Cucrema opraHM3aly OPUIMYECKON Mpodecchy, CyJeOHON CHCTEMBbl, a TaKKe Hay4HOro
coo0IIecTBa OKa3aJld HENOCPEJICTBEHHOE BJIMsSHUE HAa (DOPMUPOBAHME U Pa3BUTHE aMEPUKAHCKOW
COLIMOJIOTMYECKOM ILIKOJIBI ITpaBa.

B EBpone mpaBo 0OBIYHO paccMaTpUBaeTCsi C MHTEPHAIMCTCKOW TOUkM 3peHus (from the
inside), T. €. B KaUECTBE ABTOHOMHOM TMCLIMIUIMHBI, HE3aBUCUMOM OT IIPOYMX I'YMaHUTApHbIX HayK. B
OosblLIIed CBOEH YacTy IpaBOBasl HayKa JOKTPUHAJIbHA: YUEHbIE-IOPUCThl 3aHUMAIOTCS TOJIKOBAHUEM
IIPaBOBBIX HOPM JJIsl TOTO, YTOOBI OOBSICHUTB, YTO €CTh IIPABO, M CUCTEMHO OMNMCATh €ro, MPUTOM
YacTo EILE JI0 TOro, KaK C TEM WA UHBIM BOIIPOCOM CTaJIKMBAIOTCSA CYJbl HA TIPAKTHKE.

Jns mpecTaBUTENEN Ke aMEPUKAHCKOM COLIMOJIOTMYECKON I0OPUCTIPYIEHIIMN XapaKTEpHa 9KC-
TepHAJIUCTCKAs NO3ULINSA, 1JIs1 KOTOPOM CBOMCTBEHEH MEX JUCLIUIUIMHAPHBIN ITOAXO/ K MCCIIEIOBAHUIO
npasa. B CIIIA couuonornyeckoe npaBoloHMMaHKe ¥ IPaBOBOU PEAIM3M B TOW WM MHOU CTENIEHU
JOUCKPEIUTUPOBAIN TOCTHKEHUS TOTO, YTO IMPUHATO HA3blBaTh KJIACCHUYECKOM MPABOBOM MBICIIBIO,
OT/IMYAIOIIEiCs TPpaBoBbIM hopMati3MoM. Kak crieficTBre, aMeprKkaHCKUe PaBOBE/Ibl ObLIN TOTOBBI
K BOCITPUSITUIO HOBBIX ITOJXOZI0B B U3y4YE€HUU IIPaBa, KOTOPbIE OCHOBAHbI HA BHEIIHUX 110 OTHOLIEHUIO
K IIPaBy KpUTEpUsIX U CTaau npouseTarh yxe ¢ XX Beka. Kpome Toro, Haunnas ¢ XIX B. B amepu-
KAHCKMX MHTEJUIEKTYaJIbHBIX KPyrax HIMPOKOE TPU3HAHUE HavyaJl 3aBOEBBIBATH YTUIIATAPU3M, ITOCITY-
KUBILMIA TEOPETHYECKON OCHOBOH [ 9KOHOMHUKH OJIarOCOCTOSIHKSI TOrO BpeMeHH. B pesysbrare
AHTUIIO3UTUBUCTCKUE IIPABOBbIE TEOPUH, 3aBOEBABILINE JOMUHUPYIOLIEE MTOJIOKEHNE, BBUIWINCH HE B
«LEHHOCTHOE» HAaIIpaBJICHUE B I0PUCIIPYAEHIIMY, & B COLMAJILHO-TIOJIE3HOE HAIlpaBJIEHUE, MO3BOJIA-
[oliee MUHUMU3UPOBATh COLMAJIbHBIE KOH(IUKTH U MX MOCIEICTBUSA U MAaKCUMU3UPOBATh OOIIYIO
TMOJIE3HOCTH | 0011ee COLMAIbHOE 0JIar0COCTOSTHUE.

Pa3Butnio amMepuKaHCKUX KOHLIENIWH, KPUTUKYIOIIMX MO3UTHUBU3M, B TOM YHUCIE COLIMO-
JIOTO-TPaBOBBIX, CIOCOOCTBOBAJIA U OOJIBIIIAS] OTKPBITOCTh HAYYHOM Chepsl IS HOBBIX MOAXOJ0B. B
EBporie MOHONO/IUS Ha JOIYCK HAYYHOM CTaThH K MyOJIMKALMKU B IOPUIMYECKOM XKypHaJle MpruHaie-
XKUT Mpopeccopam, KOTOPblE MOI'YT aKTUBHO IPOTUBOCTOATh MyOIMKAIIMM HAYYHON paOOoThl, IPOTH-
BOpeyallel TPaJAMIIMOHHON U MX coOcTBeHHOH mo3utn. B CIIIA ke aBTOpUTETHBIE I0pUANYECKIE
KYpHAaJIbI 32a4acTyio TpeOyloT, YTOOBI B CTaTbe ISl IPUHATHS €€ K IyOJMKaliy ObLTA BBIABUHYTHI
KaKMe-JIM00 HOBBIE U CIIOPHBIE TE3UCHI.

B xonue XIX — nHavane XX B. B mpaBoBoi Hayke CIIIA rocnoncTBoBasiv UeH, UMEHYEMbIE
CEeroHs KJaCCUYECKOM ITPABOBOM MBIC/IBIO (aMEPUKAHCKUI IIPABOBOM (POPMAIIN3M). ITH UAEU YaCTO
cBs3bIBalOT ¢ UMeHeM Kpucrodepa Konamoyca JIsaraena (Christopher Columbus Langdell)!, HazbI-
Bas €ro NocjeJoBaTee! JHrIeMaHnaMu. Kiiaccnyeckas npaBosasi MBIC/Ib BOCIIPUHUMAJIA ITPaBO

'Cwm, Harip.: Horwitz M. J. The Transformation of American Legal Thought 1870-1960. N.Y.: Oxford University Press, 1992.
P. 9; Kennedy D. The Rise and Fall of Classical Legal Thought. Washington: Beard Books, 1998.
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Kak ocoOylo opuandeckyio Hayky (legal science). CormacHo JIsHTeuty, oO1ye mpaBoBbie MPUHITHAITBI
JOJKHBI BHIBOOUTBHCSI M3 CyAEOHBIX pEllIeHHH M Ha HUX JIOJKHA OCHOBBIBATHCS BHYTPEHHE COIJIa-
COBaHHas crcTema mnpapa. Ha ocHOBe 3TUX MPUHIMIIOB TaKXke MOXHO JEIYKTHBHO BBIBECTU pellie-
HUS J1J151 KOHKPETHBIX (Oymynmx) criopoB. Te ke cyneOHble peleHnsi, KOTOpble He BCTPauBaloTCs B
00IIyI0 CUCTEMY, CIIelyeT TPOCTO UTHOPUPOBATH KAK OIMIMOOYHbIE, JIUIIIAst TAKUM 00pa3oM CyJI IpaBa
Ha IPaBOTBOPYECTBO. B OCHOBE JaHHOM KJIACCMUYECKOW TEOPUH MpaBa JIexkalo CTpeMJICHHE OrPaUTh
MPaBO OT BIMSHUS MPOUYMX HAYYHBIX AUCIMIUIMH. Pe3ybratoM NOJOOHBIX paccykIeHui cTai ¢op-
MaJTU3M, KOTOPBIH aMepUKaHCKUI conmonor rpasa Pocko IlayHa BrocieacTBUM KPUTHKOBAT, HA3bl-
Basl «<MEXaHUYECKOW I0PUCTIPYACHIIEH» 2.

LenTpanbHoil uaeeit mpaBoBoro (hopMaan3Ma, TJOMUHUPOBABILIETO B aMEPUKAHCKOW IOPUCIIPY-
AEHIMH BIUIOTH /10 1920-X rT., ObLIO pa3ziesieHre MpaBa Ha YaCTHOE U MyOJIMYHOE U TIPUIaHKE YacT-
HOMY IpaBy MOJUTUYECKU HEUTpaIbHOrO craryca. COoracHO 3TOMY MOAXOLY, TOCYIApCTBO JIOMIKHO
PaBHBIM 00Pa30M OCTaBaThCsl HEUTPAIBHBIM MPH KOH(IIUKTAX IPYIIT MHTEPECOB U HE BMEIINBATHCS
B TIepepacipe/ie/ieHue pecypcoB.

CambIM TJ1aBHBIM TPEJBECTHUKOM aMEpPHKAHCKOTO MPABOBOTO peaji3Ma, HECOMHEHHO, ObLT
Onusep Yangemn XonMmc, BHavajle 3aHMMABILUI 1OCT Ipodeccopa Ha I0pUIMYEcKOM (pakysbTeTe
INapBapna, 3atem — kpeciio cyapu Bepxosnoro Cyna mrata MaccauyceTc U, HAKOHell, CTaBIINI CyIbeit
Bepxosnoro Cyna CIHIA. B cBoeii aBroputerHeniei cratbe «IlyTh 3akoHa» («The Path of the
Law»)?, onmyonukoBaHHO# B 1897 T., OH paCKpUTUKOBAJI JOMHHHMPOBABIINI TOT/a TOAXOM K U3yue-
HUIO TIpaBa, B COOTBETCTBUU C KOTOPBIM O0IIiee MPaBO BOCIIPUHUMAJIOCH Kak (hopMUpYIOILeecs B
pesyJbTaTe MpUMeHeHUs1 OOEKTUBHOTO Habopa METOOB K Pa3pelieHuIo CIIOPOB, a TAKKe a0CTPaKT-
HBIX MPUHIMIOB. OH ObLT MEPBbIM, KTO MPEJIOKUIT «TEOPHIO MTPEABUACHUS» (WU «TEOPHUIO TIpe[-
CKa3aHusl»), COIJIACHO KOTOPOH 3aJa4a I0pUCTa MPU KOHCYIbTUPOBAHUY KJIMEHTA COCTOUT B IPEBH-
JEHUU PEIICHUSI CYIIbU.

JlocTaTouHO OOMBIIYI0 W3BECTHOCTh MPUOOpesa KpUTHKAa XOJIMCOM HCTOPUKO-JIOTMUYECKUX
METO/IOB, KOTOpbIE KJIaCCHYeCKasl MPaBOBasi MBICIb MCIONB30BAJIa MIPY aHAN3E MpaBa, U JOKTPU-
HAJIbHBIX BBIBOJIOB, TIOJTy4aeMbIX Ha MX OCHOBe. OH MOJUEpKUBa, YTO N3yUYEeHHE MpaBa JOKHO KOH-
HEHTPUPOBATHCS HA U3YYEHUH MPOLUIBIX M HACTOSIIIUX COLIMAIIBHBIX IIeJIell, KOTOphIE MPaBO CTpe-
MUTCSI IOCTHYb.

Bnarongapst npeObiBanmio B fomkHocTH cyabu BepxoBHoro Cyga CHIA XonMmc cran upoiom
U1 TIEJIOTO TTOKOJIEHU ST IOPUCTOB, MTPOCTABUBILIMMCSI CBOMMHU OCOOBIMU MHEeHUsIMHU. OJTHAKO BCe CKa-
3aHHOE BBIIIIE HE O3HAYAET, YTO XOJIMC pa3fieNisil TPaJUIIMOHHbIE 1Tl MHOTHX MTPABOBBIX PEaJIMCTOB
B3IJIs1/Ibl, HAITPABJICHHBIE HA PA/IMKAJILHOE OTPULIAHUE UJIEN KJIACCUUECKON ITPaBOBOW MbIC/IU, CKOpEe,
OH BBIPa0OTAJ CBOUM COOCTBEHHBIN MOAXO/ K TIOHUMAHUIO TIPaBa, OCHOBAHHBIN HA COIOJIOTO-TIPaBO-
BBIX MJIESIX, HA TIPUAHUK OCOOOT0 CTaTyca IpuInIecKon mpodeccu (Mpesk/ie BCero, Cy/IbH), Ha 3Ha-
YUMOCTH Cy[IeOHBIX pelleHrni B (DOPMUPOBAHHUHM MTPaBa HA OCHOBE UCTOPUYECKUX 3HAHWH, HE OTpPH-
1asi Py STOM HEOOXOAMMOCTH CyIeOHBIX OrpaHUYEHUH.

IMomumo Xonmca ObUTH U APYTHE aBTOPBI, KOTOPBIE OTPUTIAIN UIeN KJIACCUYECKOW MTPaBOBOM
MBICJIH: B YaCTHOCTH, CPEId HUX MOKHO Ha3BaTh TAKMX MPOrPECCUBHBIX YUEHBIX TOTO BPEMEHH, KaK
npaBoe] Pocko ITaynn u couuornor Tonkorr ITapcoHc.

Baraapt O. Xonmca, P. IMaynna u T. IlapcoHca nonyumnu pa3BUTHE B aMEPUKAHCKOM JIBU-
*eHuM npaBoBoro peasmsMa B 1920-e u 1930-e rr. Ilog BIMsHMEM «IOPUCIIPYIEHIIMM MOHATUR»
P. Wepunra u mkossl cBo60gHOTO npaBa E. Dprrxa ABMKeHME MPABOBBIX PEATMCTOB 3aMMCTBOBAIIO
y XosMca uzielo 0 BOCTIPHUSITUY TpaBa Kak OIMPEIEICHHOTO OMbITa M CTAJI0 OTPUIIATh BAXKHOCTD «IIpaBa
B KHHWI'aX» B OTIMYME OT «IpaBa Ha MPAKTHKE». PeaqrcTbl CYUTaIN, YTO MIPABO CJeAyeT MOHUMATh

2 . o .
I'pexenuz K., I'enmep M. TpaHcaTIaHTHYECKHe Pa3MdMsi B MPABOBON MBICIH: aMEPUKAHCKHUI S5KOHOMUYECKUH aHaIn3 IpaBa
[IPOTUB HEMELIKOTO JOKTpHHamm3Ma // BectHuk rpaxanckoro npasa. 2010. Ne 6. C. 217-220.

3 Holmes O. W. The Path of the Law // Harv. L. Rev. 1897. Vol. 10. P. 457.
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HE KaK CUCTEMY HOPM, a KaK COBOKYITHOCTb CYJeOHbIX perieHui. «OHU OTBEprajiu ujaeio o0 TOM, YTo
MPaBO MOXET ObITh ABTOXTOHHOW HAayKOM, CBOOOIHON OT CYOBEKTUBHBIX CYXIEHHI, KOTOpast O3BO-
JISIeT TIOJYYUTh 3apaHee M3BECTHbIC PEIlleHHsI BO BCEX BO3MOXKHBIX CITy4asiX IMOCPEACTBOM IpHUMe-
HEHUs1 OOBEKTUBHBIX METOMOB (TaKMX, KaK aHAJIOTHs1) B paMKaX 3aMKHYTOW JIOTUYECKOH CHCTEMBI.
OIHOBpPEMEHHO OHM OTPULIAIH B JIOOBIX MPOSIBICHUSIX KOHIETITYa bHYIO I0PUCIPYICHIIHIO, TTHITaB-
H1yl0csi 0O0CHOBATh BO3MOKHOCTb JOCTHKEHHUSI KOHKPETHOTO pe3y/IbTaTa Ha OCHOBE a0CTPAKTHBIX
MIPEATIOCHUIOK» ™.

OcHoBHas nes HIKOJbl IPAaBOBOTIO peajiu3Ma — TeOpHsl HEOINPEIeIEHHOCTH paBa, HaJIM4ue
KOTOPOH MPHU3HABAIN BCE aBTOPBI, HO OTHOCHJIMCH K 9TOMY IO-Pa3HOMY: JIMOO KaK K HEM30eKHOMY
SIBJICHUIO, B KOTOPOM €CTh MOJIOKUTENIBHBIN 9((PEKT, TMOO0 KaK K COCTOSIHUIO, C KOTOPHIM HEOOXOMMO
6opotbcst. C TOUKM 3peHHs MPABOBBIX PEAIMCTOB, CY[eOHbIE pElleHUs] He OCHOBBIBAIOTCS Ha 00b-
eKTUBHOM IPHMEHEHNH TIPe/lyCTaHOBJIEHHBIX MPABUII TIOBEJCHU S, & ONIPEAEISIIOTCS BO MHOTOM OI1e-
HOYHBIMH CYKJICHUSIMH CyJe, KOTOpble (pOPMUPYIOT aOCTpaKTHBIE MPaBUJIa U MIPUHIIMITBL B COOTBET-
CTBUM CO CBOMMH COOCTBEHHBIMHU YOKASHUSIMUA M KOTOPbIE OTPAaHUYEHBI B 9TOM OTHOIIEHUH TOJIBKO
00SI3aHHOCTBIO IOPUANYECKU apTyMEHTHPOBATh CBOM BBIBOJIBL.

B 1ieniom, HeCMOTpsI Ha TO YTO Pas3MUYHbIE TOIXO/bI, METOABl M HAUMHAHMSI ITKOJIBI IIPABOBOTO
peam3Ma CI0XKHO Ha3BaTh IIEJIbHBIMY, a €e HanboJiee paIuKaIbHbIE UIeH TaK M He IOy YrId BceoO-
I1Iero MPU3HAHUS, JAHHOMY JIBH)KEHUIO YIaJI0Ch OKa3aTh OFPOMHOE BJIMSTHAE HA pa3BUTHE MTPABOBOM
Hayku B CHIA.

B pamkax amMepuKaHCKON COLIMOJIOTMYECKON IIKOJIBI MpaBa Mbl MpeJlaraéM BbIIEATh 1Ba
HaIpaBJICHHUSI:

1) AmepHKaHCKasi «COLMOJIOTUYECKAsl OPUCIIPYACHLUSI». DTOT TEPMHUH HCIIOIb30BAJICS
P. TTaynnoM Kak MpOTUBOMONIOKHOCTh «MEXaHUUECKOW I0pucnpyaeHin». [1o MHeHHIO aBTOpa, OHa
BO3HMKJIA B HauaJle BeKa KakK MPOTECT MPOTHB CYIIECTBYIOIIETO MOPSIIKA U HECTTIOCOOHOCTH MPaBO-
BOI CUCTEMBI MIPEOJI0NeBaTh COLMAIIbHBIE TIpoOeMbl. B oOacTu nmpaBa 3To ObUIO BHICTYIUICHUE MTPO-
TUB «MEXaHUYECKOI I0pUCIPYAECHIIMU» , CTOPOHHUKHU KOTOpoy, otMeyasn P. [layna, cunranu, 4yTto Bee
MIPABOBBIE CUTYAIIMU PA3PElIMMBbI TIOCPECTBOM HOPM IpaBa U HE CTOUT BMEIIUBAThH B 3TO COLUAITb-
Hble sneMenThl. [1o P. [MayHay, uMeHHO [1U1si CTUMYJTMPOBaHMS pa3BUTHS MpaBa M alalTalluy MPaBo-
BOW CUCTEMBI K M3MEHSIOIIMMCSI COIMATbHBIM YCJIOBHSIM HyKHA COLIMOIOTMYECKast IOPUCTIPYACHIIUS.
P. Ilaynn nucan, 4Tto «COLMOJIOTMYECKOE HAIlpaBJeHUE B IOPUCIPYAECHIIMUA — 3TO U €CTh JIBUKEHHE
3a IparmMaTtysM, 3a MPUCHIOCOONIeHNe BCeX MPUHIUIOB U JOKTPUH K YeJIoBeueckoMy (paktopy, 3a To,
YTOOBI IOMECTHUTH YeJIOBEKA B IIEHTP BHUMAHUS»".

2) Peanuctrueckasi MIKoja MpaBa, pa3BUBLIASICS U3 COLIMOJOTMYECKON IOPUCIIPYACHIIMU U
nonynsipHas B CIIIA B 20-30-x rogax XX B., CTODOHHUKHM KOTOPOW A€JIaIi aKIIEHT Ha [PaBOTBOP-
Yyecko (DyHKIIMH CyJa U YTBEPKIAJIU, YTO HET JIBYX OIMHAKOBBIX CYJEOHBIX A€, KaXI0€ JeI0 YHU-
KaJILHO 10 HAOOpPy OOCTOSITENILCTB.

HecmoTpst Ha HEKOTOPYIO HEYETKOCTh, TPAHUIIBI MEKAY STUMH HANPABJICHUSAMH, HECOMHEHHO,
cyiiecTByIoT. C 3TOi TOUKOH 3peHUs COIIACHBI, CY/s M0 U3JI0KEHUIO0 COOTBETCTBYIOILIETO MaTepraa
B UX TpyHax, Takue yuensle, Kak C. ®. Keuekbsn, B. H. Kynpsiues u B. 1. Kazumupuyk, O. 3. Jlevict
u JI. C. Ma myr, E. A. Boporonus, C. C. IIpakan, FO. B. Tuxonpagos, 10. 4. Backun u E. B. Bamun®

4 Lur. no: I'pexenue K., ['eamep M. TpaHcaTIaHTUUECKHE Pa3IMyKsi B IPABOBOM MBIC/IM: aMEPUKAHCKUI SKOHOMHYECKHUI aHATN3
MpaBa MPOTHB HEMELIKOTO JOKTpHUHaIM3Ma // BectHuk rpaxaanckoro npasa. 2010. Ne 6. C. 217-220.

3 Law in a social context: Liber amicorum honouring Prof. Lon L. Fuller / Ed. by Thomas W. Bechtler; Deventer (The Netherlands):
Kluwer, 1978. P. 12.

b Cm.: Hcropus nomurnueckux ydenuil / [lox pen. C. ®. Keuekpsna u I'. M. ®eapkuna. M.: Ioclopusnar, 1960; Kyopsisues B. H.,
Kazumupuyx B. I1. CoBpeMmeHHas coumonorus npasa. M.: IOpucts, 1995.; cropus nomutudeckux yuennit / Iog pen. K. A. Moku-
yeBa. M.: Bricias mkona, 1972. Y. 2; Mictopusi NOMUTHYECKHX U MPaBOBBIX yueHUi: Xpectomarus / ABT. — cocT. E. A. Boporunun
u ap.; nox pea. O. . Jleiicra. M.: I'oponen, 2000; [Ipaxaw C. C. ¥Opucnpynenuus. Punocopus npasa: Kpatkuit kype. M.: Akane-
must, 1996; Tuxonpasos FO. B. OcHoBbl (unocoduu npaa: Yue6. nocodue. M.: Bectauk, 1997; Vicroprst NOMMTHYECKUX U PABOBBIX
yuenuit: Koncnekr nexkuwii / Iox pen. FO. §1. Backuna, 3. B. Ky3nenosa, E. B. Bammna. CI16.: Anbgda, 1999.
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1 HEeKOTOpble Apyrue. Horga 311 iBa TeUeHU sl Ha3bIBAIOT YMEPEHHOW aMEPUKAHCKOW COLIMOJIOrnYe-
CKOM IOpPUCTIPYJIEHLIMEN U PaJUKaIbHON colmosiornyeckoi opuctipygenuuen. Tak, B. JI. 3opbkun
oTMeyaJ1, yTo conmonornyeckas opucnpynenims CIIA «npejcraBieHa 1ByMs IJTaBHBIMUA Pa3HOBU/I-
HOCTSIMM: YMEPEHHbIM KpbUIOM, TaK Ha3bIBA€MON rapBapICKOM IIKOJIOW MpaBa BoO riase ¢ P. [layn-
10M, U OoJiee paJIuKaTbHBIM KpbUTOM — ,,peanmictamu” (K. Jinesemmun, Ix. @paHk u ap.)»”.

Ntak, kK mepBoMy HaIpaBJEHUIO — YMEPEHHON aMEpPUKaHCKOW COLIMOJIOTMYECKON I0pUCIIPY-
JEeHITUY — HaMH ObLTM OTHECEeHBI colMaibHO-TipaBoBbie Teopuu P. IMaynna, T. Ilapconca, I'. Bpene-
Melepa, TOTOHUBIIEro W pa3BuBiiero koHuenuio T. [TapcoHca. JJlaHHBINA BEIOOP 0OYCIIOBJICH TEM,
YTO COIMOJIOTMYECKas IOPUCTIPYACHIMS 0OBbEeUHSET B cebe COIMOIOTMUECKOe U I0PUANYECKOe 3Ha-
uue. P. TlayHn, 6e3 coMHeHMsI, CUMTAETCSl OOLIETIPU3HAHHBIM OCHOBOIIOJIOKHUKOM aMEpPHKAHCKOM
COLIMOJIOTMYECKOH I0pUCTIpyieHIIMU. [Ipr 3TOM OH SIBJISUICS IPABOBEJOM M IPAKTUKYIOIIMM IOPUCTOM.
NzBectHbiii amepukanckuii cormornor T. [apconc, a Takxke onuH u3 ero nocienosareneit I'. bpene-
Meliep BHEC/IM CBOM BKJIaJ B (POPMUPOBAHKE YKA3aHHOI'O HAIIPABJICHUS.

K pagukanbHOMyY TeueHHIO, IO HAllleMy MHEHUIO, CJIEyeT OTHECTH COLMAIbHO-TIPABOBBIE TEO-
puu O. V. Xonmca, K. H. JInesemuna, [Ix. ®psnka, T. ApHonbaa. Eciu o noBogy Tpoux nociea-
HUX YYEeHBIX HE BOZHMKAET COMHEHHH, TaK KAK OHM CAaMU OTHOCUJIH ce0s1 K «PeaTMCTUIECKOI» IIKOJIe
npasa, To O. Y. Xonmca oTedecTBEHHbIE aBTOPbl HE BCETA YKa3blBAIOT B KAUECTBE MPEACTABUTENS
JAHHOM IIIKOJIBI.

ITo ux MHEHU10, OH MPEIBOCXUTUII MJEU ITPABOBOTO peasIn3Ma, YTo He JAET JOCTAaTOUHBIX OCHO-
BaHUU MPUYUCIIATH €r0 K STOMY PaJUKaIbHOMY HaPaBJIEHHIO COITUOIOTMUECKOM IIKOJIBI ITpaBa . Mbl
npeiaraeM cuutars O. XonmMca peaaucToMm, coryiaiasch B JaHHOM ciyyvae ¢ nosuuuen Cunxa Cypus
[Tpakar, Ha TOM OCHOBaHMH, YTO OH OIpPEJEIslI MPaBO KaK MPOrHO3 TOTO, YTO B I€MCTBUTEIBHOCTU
COBEPLUMT CyJ ¥ ITPU3bIBAJI K OCOZHAHHOMY ITPU3HAHUIO 3aKOHOAATEIbHOW (DYHKIIUY CY/I0B, HE OTPU-
11as1 3HAUMMOCTh CYJIeOHbIX orpaHndyeHnid. OH cTaj ujieiHsM BIoxHoBuTeneM [Ix. @paHka u okazam
CEpbE3HOE BIIMSIHUE HA PA3BUTHUE B3IJISIIOB PEATUCTOB.

ABTOp BbIpakaeT 0JaroflapHOCTb HAYYHOMY KOHCYJIBTAHTY — JIOKTOPY IOPHIMUYECKHX Hayk,
npoeccopy Bukropy BuktopoBnuy MoMoTOBY, JOKTOPY I0pUAMYECKUX HAyK, Mpodeccopy Uropio
IOpbeBnuy Koznuxuny, a Tak:ke KaHAWAATY I0PUAMYECKUX HAYK, JOKTOPY UICTOPUUYECKUX HAYK, IIPO-
eccopy Jleonnny Bnagumupoudy KaphayiieHko 3a mpogeCCUOHATBHYIO TTOMOIIb U TOAJIEPKKY
MIPY HATIMCAHUM JAHHOW PaOOTHI.

7 Hepcecsiny B. C. dunocodus npasa: YueOHuk 1y By3oB. M., 1983. C. 611-612.

eYRYy pexenun K., I'enmep M. TpaHcaTIaHTHYECKUE pa3IMyKs B IPaBOBOM MBICJIH: aMEPUKAHCKUI SKOHOMUYECKHI aHAJIN3 paBa
MIPOTHB HEMELIKOTO JOKTpUHaIM3Ma // BectHuk rpaxmanckoro npasa. 2010. Ne 6. C. 207-278.
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1. 9Tanbl CTAaHOBJIEHNSI aMePUKAHCKOT0
COI[HOJIOTHYECKOTr0 NMPAaBONOHUMAHHUS

1.1. Knaccuueckass aMmepuKaHCKas COIUOJOTnYecKasi
wpucnpyaeanus (P. Ilayna, T. Ilapconc, I'. Bpeaemeiiep)

B XIX — navane XX B. B CIIIA rocnoactBoBall Tak HasblBaeéMblid (DOPMaIA3M, CTOPOHHUKHA
KOTOPOTrO OTJIMYAJIMCh MPUBEPKEHHOCTBIO K JIOTUYECKOMY MBILIIEHUIO B (pHII0cO(UH, IKOHOMUKE U
fopucnpyaeHimu. [Tpu sTom nonmyvyaemoe 3HaHUe He OMUPATIOCh HA (paKTUYECKUE )KU3HEHHbIE 00CTO-
ATENbCTBA. TeM He MeHee MOCTENEeHHO SMIMPU3M Hadasl HaOWpaTh CHJIy B HayKe. DTOT IMpOLEcC
OOBIYHO CBSI3BIBAIOT C MMeHamMH Ywiibsima [Ixeiimca u [IxoHa [Ipton B pusiocodpun u sorvke, Top-
creiiHa BeGrena B skoHomuke, Yapibsa beapna u [Ixeiimca PobrHCOHA B iCTOpUHM, B IPaBOBOW HayKe
— CO IIIKOJION COLIMONIOrMYECKO IopUcpyJeHIMU. Bee 9T yueHble HacTauBaiu Ha HEOOXOIMMOCTH
HAKaIUIMBaTh 3HAHUS SMIMPUUYECKUM ITyTEM U CBS3bIBATh MX C PEelIEHHEM MPAKTHUECKUX MpoosIeM
YeJioBeKa B COBpeMeHHOM ooinectBe. OTciofa mparMaTy3M, HalpaB/IeHHbI Ha COeJUHEHUE TEOPUU
C TIPAaKTUYECKUM pelieHHeM MpoOieM, Ha OLEHKY TEOPETUYECKMX MOJOKEHUH C TOUYKM 3PeHHUsT UX
IIPAKTUYECKOU NOJIB3BL. DTO B CBOIO OUYEPEb ITPUBETIO K Pa3BUTUIO MHCTpyMeHTaI3Ma. CylecTByer
MHEHHE, YTO UMEHHO 3T TeUeHUs (PUIOCO(PCKON MBICIU (ITParMaTU3M U UHCTPYMEHTAIU3M) ChII-
pay BaxHyI0 poib B niocrenieHHoM niepexone CIIA B XX B. OT KpailHEro MHIMBUYaIU3Ma K pas-
BUTHIO KOJUIEKTUBUCTCKHX YEPT.

[TparmaTtuzm — 310 (prstocopckoe yueHue, Bo3HukInee B KoHue XIX B. VIneiHbIM BIOXHOBU-
TEJIEM TOTO TeUEHHsI sIBJIsieTCsl aMepuKaHcKuid yaensiii Yapibs Canzepe [upe. Hanbomnbinyo normy-
JISIPHOCTB, OJTHAKO, OHO IMpUOOpeso Oiarofapst JpyroMmy aMeprKaHcKomy (puinocody U MCHXOJIOTY
Yunbamy [xenmcy, KOTOpBIY TpoYes Kypc JIEKIMHI N0 9TUM Ha3BaHueM. He cornacHbii ¢ nmozuumen
JlxeiiMca 1 ero nomyJsipuzauueit nparmarusma, [lupc 0003HaumI cBoU UjAeH APYruM TEPMUHOM —
«rparMatuiy3m». [lupe nosnarai, 4To UCTUHA — 3TO HE COOTBETCTBHE (haKTaM, a YCTOMUMBbIE 3aKJIO-
YEHHs, K KOTOPbIM MPUXOAAT MccilenoBaTeau. JJoCTaTouHO J0Iro MpOoAoIKAOIIEECs UCCIEJ0BAaHNE
JOJDKHO MPUBECTU K YCTOMUMBOMY MHEHHMIO I10 JII0OOMY BOIIPOCY. DTH €ro U CBA3aHBbI C TEM, UTO
OH BHUJEJ B JIOASX MOTPEOHOCTh B YCTOWYMBOM CHCTeMe YOeKAEHUH, KOTOpble TOIKHBI (POpPMHPO-
BaTbCs, CJIELys] aBTOPUTETAM WIN B PE3YJIbTATE BEPHI B TO, YTO IIPUXOAUT YEJIOBEKY B FOJIOBY IIEPBBIM
Y YEero OH HaUMHAET MPUAEPKUBATHCS .

IMupc npuaasan ocodoe 3HaUEHUE PaLMOHAJIBHOMY METOAY M COOOLIECTBY MCCIeAOBaTeNeH,
KOTOPBIE MIOCTENEHHO (POPMUPYIOT CUCTEMY 3HaHUU. VICTHHA [17151 HErO COCTaBIIsIa KOHEYHBIN PE3YJIb-
Tar. B pe3ynbrare MOXHO cka3arh, [IMpc onTUMUCTUYHO BEPUII B TO, YTO MH(MOPMALIA U Pa3MBbILI-
JIEHWSl TPUBEAYT K TOMY, YTO MCTUHHO U PEaJIbHO.

Tem He MeHee, HecMOTpsl Ha BkJaxd IIupca, mparMaTtsm 4acTo acCOLMMPYETCS C UMEHEM
V. JIxeiiMca, 11 KOTOPOrO MCTUHHBIM SBJISIETCA TO, YTO IOJIE3HO /I TOTO, KTO BEPUT B 3Ty
ucTHHY. «Takue NCTUHHBIE UeU BeIyT K MMOC/IeJOBATEIbHOCTH, CTAOMIBHOCTH M YCTAaHOBJICHHIO CBSI-
3eid Mex1y JioabMu. IIpyu 3TOM Bce MCTMHHBIE MIEU OKHBI MOATBEPKIATHCS ,,pPa3yMHBIM OIbI-
TOM“» 10,

VYT1BepkaeHue, 4TO LIEHHOCTb UCTUHBI ONPENIENISETCS €€ MOJIE3HOCTHIO ISl UHAWBUAA, KOTOPBIN
€€ HEeCeT, COCTaBJIsIeT CyTh nparMatusma. OH c(OpMyIMpPOBa CBOKIO UIEI0 «PAJUKAIBHOTO SMIIH-

? Cm.: Iupc Y. C. 3axperenue Beposanus // Borpocs! dpunocodum. 1996. Ne 12. C. 106-120.
10 James W. Pragmatism’s Conception of Truth. Lecture 6 // Pragmatism: A New Name for Some Old Ways of Thinking. N.Y.:
Longman Green and Co, 1907. P. 83.
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pu3Ma», OTKA3aBIINCh OT TIOHSTHS «CO3HAHUE» W YTBEPXKJas, YTO B MpoIecce TO3HAHUS pa3Indre
MesX1y 0OBEKTOM U CyObEKTOM MO3HAHUS He SBIIsieTCs (PyHIaMeHTaIbHbIM. B 0011eit (hopme TaHHbBIHI
METOJ1 O3HAYaJI, YTO KaXKJ0€e MIOHSITHE CIIeAyeT pacCMaTpUBaTh B 3aBUCUMOCTH OT TOTO, KaKk OHO pado-
TaeT B MOTOKe ombiTa. Ecii 0HO He padoTaert, ero cienyer oTOpocuTh. YTOOBI MOHSATH, KaKHe 00b-
€KTbI CYIIECTBYIOT, @ KAKME HET, HY’)KHO TIOCMOTPETbh, KAaKHE OLYIIEHHUS U KaK1E MbICTUMBbIE TPaKTH-
YeCKUe MOCNIEACTBUSA CIAEAYIOT U3 IPUHATUS TOM WM MHOU runote3bl. COBOKYIHOCTb MMOCIEACTBHIM,
KaK HeroCPeACTBEHHbIX, TAK U 0XKUAAEMBIX, OyIeT UCTUHOW JJaHHOrO 0O0bekTa. Hamprmep, moHATHS
«MaTepusi», «aOCOMIOTHBIN pa3yM» HE OKa3bIBAIOT OCS3aeMBIX NMPAKTUYECKUX MOCIECTBUM, ClIe/10-
BaTEeJILHO, JIIIEHBI CMBICTIA 'L,

Paccyxnasi o cooTHoleHUH TEOpUM U NIPaKkTUKy, Y. [Ixeiimc nucan: «['unore3a u mpoBepka,
9T J1Ba JIO3YHra HAyKH BOIIUIH B IJIOTh U KPOBb aKaJeMUYECKOT0 MbIIUIEHUsI» 12, TIpr 9TOM OH nMen
B BHJIy TaKKe 0OJlacTH AeATebHOCTH, KaK MEJUIIMHA U TTPaBo. «B 3Tux cepax mpakTHK UMeeT Aeso
¢ (pakTamMM ;KM3HHU U NIPUPOJIBI, OH JEJIaeT BBIBOJbI, UCXOAS U3 CBOETO OIbITA, U IOJKEH MOCTOSIHHO
riepecMaTprBaTh CBOU TEOPUH, OOBSCHSS (PaKThl, C KOTOpbIMU cTasKuBaeTcs. [Ipodeccop xe Boc-
NpUHUMAeT (DaKThl Yepe3 MpU3My OTHOIIEHUs K HUM jmoaedl. OH 00o0maeT ux u pazpadaTbiBaeT
KOHLIENIIIMU M TEOPUH, HA KOTOPHIX CTPOUT CBOE yUEHHE, HE COOTBETCTBYIOIIEE peasbHbIM (pakTam
’KU3HU U HEOTIPOBEPKMMOE, 110 €r0 MHEHHUIO, a 3aTE€M CTapaeTcs OIOrHaTh KU3Hb MO 3Ty TEOPETH-
YEeCKYI0 MOJIENb» 2.

TpeTbrM BUIHEHIIUM TIPEICTABUTEIeM IparMaTu3Ma ObUT aMepHKaHCKUi punocod U meja-
ror JI;xoH [Ipion, pa3BUBLIMI MIel0 UHCTpyMeHTanu3Ma. LleHTpanpHoe noHsATue ero ¢gpunocodpuu —
OIIBIT, KaK BPOKAEHHBIN, TAK U MpUoOpeTeHHbI. [ TaBHas 3a1aua (priocodun — noMoraTh 4eIoBeKy
JBUTATHCS B TIOTOKE OMbITA K JIOCTHKEHUIO TIOCTABJICHHBIX 11eJIe, IpeoOpa3ysi ¥ COBEPIICHCTBYs IPH
3TOM CaM OIIBIT.

CornacHo uHctpyMeHTanu3My . IIpion, pa3nuyHbie BUIb YeJIOBEUECKOM AeSITeTIbHOCTH — 3TO
MHCTPYMEHTHI, CO3JJaHHbIEC YETIOBEKOM [IJIsI pa3pelleH sl MHIUBUAYATbHBIX U COIIUAIBHBIX TPOOIEM.
[Toznanue TpakroBasnoch I. [Ipion Kak ciioxkHasi popma MmoBeieHus U B KOHEUHOM UTOTe — CPEJICTBO
60pbOBI 32 OMONIOrMYecKoe BbDKMBaHME. VICTWHA ompenessnach Mpexe BCero Kak MpakThdecKast
3(p(PeKTUBHOCTD, MOJIE3HOCTD. Takas Mo3uLKMs OoBEprajla COMHEHHIO CYyIIIECTBOBAHME HEU3MEHHBIX
STUYECKUX HOPM, CUMTAs] KPUTEPUEM MTPAKTHUECKYIO 11EIECO00Pa3HOCTb.

B commanesnoii oomactu [1. JIpion BRICTYNAT KaK MPUBEPKEHEI] JINOepain3Ma 1 «aMePUKaHCKOTO
oOpaza xu3Hu». Vaesm KinaccoBoil 60pbObl OH MPOTUBOIMOCTABIISUT UAEH KJIACCOBOIO COTPYJHUYE-
CTBA M «MEJIMOPU3Ma», TO €CTh IIOCTETICHHOTO YTy dIlIeHHsI 0011ecTBa (0c000e MECTO B TOM ITpoIiecce
aBTOp OTBOAMJI pechopMaM B 0OJIACTH MEIarOTUKH).

Lenb teopun Bocnutanus M. Ipion — (opMUpOBaHKME JTUYHOCTEH, YMEIOIINX «IIPUCIIOCO0-
JAThCS K Pa3MuHbBIM cuTyalsam». OH noasepraji Kputuke rocnogcrsoBasinyio B CIHA mikony 3a
OTpPBIB OT KU3HU, A0CTPAKTHBIA CXOJTACTHUECKUI XapakTep 0O0y4YeHUs W MPeJIoKUI pepopMy Bcei
IIKOJIbHOM CHUCTEMBI.

[IkonpHOI cucTeMe, OCHOBAHHOM Ha MPUOOPETEHUM M YCBOSHWH 3HAHWIA, OH ITPOTHUBOIOCTAB-
511 OOyUeHUE «IyTeM JeJIaHUS», TO eCTh TaK, YTOOBl BCe 3HAHUS M3BJICKATUCH U3 MPAKTUYECKOM
caMoJeATeIbHOCTH 1 JIMYHOTO OmbiTa peOeHka. B mikonax, padoraBinmx mo cucreme . Iptoun, He
ObLIO MOCTOSITHHOW MPOrPaMMBbI C TIOCIEIOBATEIFHON CUCTEMON M3yYaeMbIX MPEAMETOB, a OTOUpa-
JIUCh TOJIBKO TaKWE 3HAHM 1, KOTOPbIE MOIJIM HAMTHU MPaKTUYECKOE PUMEHEHNE B )KU3HEHHOM OIIbITE
yJamuxcs. Bocnutanuio JUCHUIUIMHBI yYalluXcsl y4eHbl POTUBOINOCTABIIST pa3BUTHE UX UHIUBU-
IOyaJIbHOCTH.

1 Punocopus: DHumKIoNequYecKuii cioaps / [lox pen. A. A. UBuna. M.: I'apaapuku, 2004. 1072 c.
12 Locetime Y. Beepenne B ¢unocodpuio; Paccen b. Ilpobnemsr dunocoduu / Tlep. ¢ aHrm.; oOm. pen., MOCAECT. W MPUM.
A. ®. I'psizroBa. M.: Pecry6muxa, 2000. C. 19.
13 Pound R. Social control through law. New Haven: Yale Univ. Press; Oxford Univ. Press, 1942. P. 1.
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Teopus [. [Ipion BHECIA cepbe3HBIN BKJI/l B TEOPUIO ITparMaTru3ma, Ipyu 3TOM OHa OTJINYaIach
COIMOJIOTMYECKOM HAIPaBIeHHOCTHI0. OH BBIACISUI TPH MYTH COBEPIICHCTBOBAHHUS OIIBITA!

1) CoumasibHasi peKOHCTPYKIIMS, T. €. COBEPIIEHCTBOBAHKME CAMOTrO OOIIECTBA, KaK YCIOBUE
COBEPIIIEHCTBOBAHUSI ONbITA, TIOCKOJIBKY 3HAUUTENIbHAS JIOJISI OIbITa HAKATUTMBAETCS BHYTPH OOIIe-
crBa. ConuasbHast peKOHCTPYKIHS MOAPa3yMeBaer:

a) CoBepIlleHCTBOBaHHE OTHOIIEHU COOCTBEHHOCTH, Ha/IeJIeHEe COOCTBEHHOCTBIO KaK MOKHO
OOJIBIIIEro YKCIIa JIOeH, aKIIMOHUPOBAaHNE COOCTBEHHOCTH (B OTBET Ha MJIEW MapKCHU3Ma).

0) Yepe3 cOBepIICHCTBOBAHME OTHOIICHWN COOCTBEHHOCTH — MPHONMKEHHE 4YesoBeKa K
pe3yJIbTaTaM CBOEro Tpyla, COKpallleHHue Mapa3suTHPYIOIIe MPOCIONKY, MPUCBAUBAIOIIEH Pe3yIib-
TaThl Tpy/a (KpyMHble COOCTBEHHUKH, MOHOTIOJIHCTEI).

B) Bonee cipaBenyiMBoe pacrpesiesieHie MaTepuaibHbIX Onar.

r) Boppba ¢ GeTHOCThIO, TIOCTOSTHHAS 3a00Ta TOCYAapCcTBA 00 YIydIIeHUH OJIaroCOCTOSTHUS
rpaskJIaH.

1) ObecrieueHre nMpap YeaoBeKa, COBEPIICHCTBOBAHME JEMOKPATUIECKOTO TOCY1apCTBa.

2) [IpumeHeHue K ONBITY ITyOOKO pa3padOTaHHBIX HAYYHBIX METOJOB «BBICOKMX TEXHOJIOTHIA».

3) CoBepllieHCTBOBAaHUE MBIIILJICHHUS.

B kauecTBe OCHOBHBIX MPOOJIEM MOpPAIX U colambHOl (utocoduu [. [Ipior MOXHO Ha3BaTh
CJIeIyIOIIHE:

1. CymiecTByeT IUIIOpaIN3M Liesieid ¥ Onar (HeT eAMHCTBEHHO BO3MOKHOTO «BBICILIETO OJiara»).

2. llenu n Gnara He aOCTPAKTHBI, HO KOHKPETHBI.

3. OcHOBHBIE OJ1ara — 37I0pOBbe, OOraTCTBO, YECTh, TOOPOE UM, Ipyk0Oa, BEICOKast OOIIECTBEH-
Hasl OIleHKa, 00Pa30BaHHOCTb, YMEPEHHOCTb, CIIPABE/ITTMBOCTb, JOOPOKENATEILHOCTD.

4. Jlionu cTpeMsTcs He K caMuM Ojaram, a K pasmepy Onar. Jloctuxkenue 6nara — u3MeHeHHe
B KAQUeCTBe OIbITa, CJIEJOBATENILHO CaM POCT SIBJISIETCS ITTABHOM MOPaJIbHOM 1IEJIBIO.

5. MopasbHble 3arnoBeu (He yOouil, He yKpaau) He UMeIoT aOCOTIOTHOTO XapakTepa (Harpumep,
Ha BOIHE M0 OTHOIIEHMIO K Bpary) U CIpaBeUIMBbl WM HE CIPaBEJIUBBI B KaXJOM KOHKPETHOM
clyyae.

6. [lemokpatusi — HanOosee onTUMaTbHasA (hOpMa YeTOBEUECKOTrO OOIIEeKUTHS.

7. Llenn AOMKHBI COOTBETCTBOBATh CPEICTBAM M, HA0OOPOT, MpPHMEHEHHe HeOIaroBUIHbIX
CpeICTB MpUBEIeT K Ka4YeCTBEHHOMY M3MEHEHHIO Iiesiei (Lies MPUIYT B COOTBETCTBHE CO Cpe-
CTBaMH).

8. OCHOBHO¥ pblUar COUMAIbHON PEKOHCTPYKLIMY — IPUMEHEHNE HayYHbIX METO/IOB M BBICOKHX
TEXHOJIOTHI B 00pa30BaHUU ¥ MOpaJTH 4.

I. Opton pa3pa®oTai TEOPUI0 HAYYHOTO METO/Ia, KaK MHCTPYMEHTA YCIENTHON YeJIOBEYeCKOn
AeATeNIbHOCTH, JOCTHXeHUs 1eneil. [Ipyu 3ToM OH yTBepKaaj, YTo HEeT «MeToja BooOIe», Cylle-
CTBYIOT KOHKPETHBIE METObI 151 TOCTMKEHU I KOHK PETHBIX Liesieid. OCHOBHAS Ujiesl y4eHOTO COCTOUT
B TOM, YTO JIOCTOBEpHOE 3HaHKE U MPaBUJIbHOE MCIOIB30BaHME HAYYHOTO METO/Ia TPUBOAST K TIpe-
BpAIIIEHHIO ITPOOIEMHOM CUTYallUH B PEIICHHYIO.

JocTmxeHre coBpeMeHHOro ypoBHs 3HaHui [{. [{biov OOBSICHST TeMU 3aHATUSAMU U TOH JiesI-
TEJIbHOCTBIO, KOTOPYIO OCYIIECTBIISIN IPEBHHE JIIO/IW, Pa3BUTHEM HAyKH '°. A SI3bIK U €r0 pa3BUTHE —
3TO CJIEICTBUE TIO3HABATEIbHOM CIIOCOOHOCTH YesIOBEKa.

B dunocodpun XK.-K. Pycco [I. [pton Bujen upe3MepHblil YKJIOH B CTOPOHY MHIUBHU/IA, a B
teopun [LmatoHa — B cTOpoHy 00I1iecTBa, B KOTOPOM MHAMBH/L CYIIECTBYeT. [171s1 Hero oOImecTBo pea-
M3yeTcsl Yepe3 JKU3Hb MHIMBUIOB, MPU 3TOM B padote «OnbIT U npupoaa» (1929) on npusHaet
3HaueHHE CyOBEKTUBHOTO OIBITA YEIOBEKa B MPOIecCce BOSHUKHOBEHM ST HOBBIX UJEH.

14 SAxywes A. B. dunocodust: Koncnekr sekrmii. M.: zn-Bo «A-TTPUOP», 2007. C. 200-202.
15 Polito T. Educational Theory as Theory of Culture: A Vichian perspective on the educational theories of John Dewey and Kieran
Egan // Educational Philosophy and Theory. Vol. 37. N 4. 2005.
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B ommmume ot [[xeiiMca, KOTOpPBIA HAXOAWJICS TIOJ BJIMSIHUEM AHIJIMACKUX YTUJIMTAPUCTOB U
SMIUPUKOB, [IpioM ObUT B MEHBILIEW CTETEHH PEJISITUBUCTOM M YTBEPXKIAJl, YTO SKCIIEPHUMEHTHPO-
BaHMe (COLMAJIbHOE, KYJIbTYPHOE, TEXHOJIOTMYECKOE, TICUXOJIOTMYECKOE) MOKHO HCMOJIb30BaTh Kak
OTHOCHUTEJIHO TOYHBIN KpuTepuid UCTUHBL. Tak, [[xeiiMc currtan, 4To J0au HEIOCTATOYHO BEpylo-
1I1€ B PEJIMIMO3HBIE ITOCTYJIAThl BOCIIPUHUMAIOT KU3Hb YEJIOBEKA MEHEE SIPKO U UHTEPECHO, U, XOTS
HUKAKO€ PEIUIMO3HOE BEPOBAHUE HE MOXKET MPE/ICTABIATHCS KaK €JUHCTBEHHO IIPABUIIBHOE, MBI BCE
e JIeNaeM TOT WJIM MHOW BBHIOOP U HECEM 32 HEro OTBETCTBEHHOCTh MOJOOHO UI'POKaM, JIEJIAIONIIM
CTaBKy. [Ipion ke, HalpOTHUB, YBaXkasl PEJIUTHIO U TIOHUMAs! BaXXHYIO POJIb PEIUTUO3HBIX MHCTUTYTOB,
OTpULIAJI BEPY B KaKOW-TO CTaTUUHBIA MJeall, KaKuM, Harpumep, npencrasisercss bor. OH yTBep-
KJaJ, YTO TOJIBKO HAayKa MOXKET ObITh HaJIeKHBIM OYIYIIMM Ui YeTOBEeKa, OTPHLIAsl TIPH STOM TO,
YTO PEJIUTUsI MOXKET ObITh TBEPIOW OCHOBOM AJIs MOPAJIM M COLUAIIBHBIX IIEHHOCTEN.

Bce denoBeueckoe 3HaHWE COCTOUT W3 AEWCTBUN M PE3Yy/IbTATOB AEUCTBUM, COBEPIIAEMBIX
JIOIbMHU B XOJIE UX B3aMMOJIEHCTBUS APYT C APYI'OM U C OKpY:Kalollel cpeaoil. Pe3ynbrarsl o3HaHUSA
niepealoTcs uepes s3blK. [Ipy 3TOM JIIOIM CKJIOHHBI JIOMYCKATh OLIMOKH, MOSTOMY JI000€ 3HAHUE,
Kak OOBIJIEHHOE, TaK U Hay4YHOE, SIBJISICTCS MPEIMETOM ISl TaJIbHEHIIero UCCe0BaHus1, IPOBEPKH
U [1EpPeCMOoTpa.

Takum 00pa3oM, «IIparMaThCT He CKJIOHEH pacCykAaTh O IOCTHKUMOCTH UM HETTOCTHKUMO-
CTH BHYTPEHHETO cMbIcia ObiTis. OH MpeArnoYnTaeT AyMarh O TOM, UYTO BeJET K yCrexy B KU3HH, a
OTCIOfIA CJIE/lyeT, YTO 3aj1aua YeI0BeKa 3aK/II0YaeTCsl B TOM, YTOOBI HAMTyYIIUM 00pa30M YCTPOUThCS
B )KM3HH, B MHpe, a 3a/1a4a (puIocopru — TOMOYb €My B STOM» '°.

Barsaapl ameprkanckux (puiiocodoB, MX MPUHLMIIBL ITparMaTtu3Ma OKa3aiu CYIIECTBEHHOE
BJIMSIHUE Ha «OOIHMIA CTHJIb aMEPUKAHCKOTO MBIIUICHHS] U TIPAKTUKW» |7, B TOM YHCIIe U Ha pa3BUTHE
HalpaBJIEeHUs] COLIMOJIOTMYECKON I0pUCIIPYAEHIIMY B MPaBOBOM Hayke. VcxonHas mocklika mnparma-
TH3Ma COCTOSIIa B TOM, UTO CIIOCOOHOCTH YeJIOBEKA K TEOPETU3UPOBAHUIO HEOTAEIMMA OT €r0 IMPAKTH-
yeckoil fesaresibHocTy. Kak ormMevan [Ipion, TeOpuio U MPakTUKY HeJlb3sl IPOTUBOIIOCTABIIATH, CKOPEe
MOHO TOBOPHUTH O CyIIECTBOBAHMH Pa3yMHOM MPAKTUKU M HEPALMOHAJIBHOM, KOrJja OHa He o0ecrie-
YeHa BceM oObeMoM HeoOxoaumon nH(opmatuu. Teopus ke Oe3 ombITa U MPaKTHUKU — 9TO a0CTpaK-
Hsl.

B pamkax amepuKaHCKOIl COLMOJIOTMYECKOH IIKOJIBl MOXHO BBIIEIUTh MPEKIE BCETO KJlac-
CHYECKYI0 AMEPUKAHCKYIO COLIMOJIOTMYECKYIO I0PUCIIPYAEHLIMIO, KOTOpas 3aJ10KUJIa OCHOBBI 9TOTO
HanpasyieHus: B CIIIA, u pa3BuBIIeecs: U3 Hee paIMKaJIbHOE HAlpaBJIeHUEe, IPEACTABJICHHOE peasiu-
CTUYECKOW IIKOJION TpaBa.

TepMUH «COIMOIOTNYECcKast IOPUCIIPYISHITNS» UCTIONB30BAJICS OJHUM U3 OCHOBOIIOJIOKHUKOB
3t0i1 Teopuu P. [layH0M Kak pOTHUBOMOIOKHOCTh «MEXAaHUYECKOW I0pUCIIpyAeHIIUK» . [To MHeHuI0
P. Ilaynza, oHa BO3HUMKJIa B HayaJle MPOIILJIOro BeKa Kak POTECT MPOTUB CYIIECTBYIOIIETO MOPsIKa U
HECNOCOOHOCTH MPABOBOM cHCTeMbI 3(h(PeKTUBHO pelaTh COlMaIbHbIe Mpodiemsl. B o6mactu npasa
3TO OBUIO BBICTYIJICHHE TIPOTUB «MEXaHUYECKOU I0PUCTIPYICHIMN», CTODOHHUKH KOTOPOM, OTMEYa
P. [Taynn, cuuraiu, 4yTo BCe IPABOBBIE CUTYAIIMX PAa3pEIIMMBbI [IOCPEICTBOM HOPM MpaBa U HE CTOUT
BMEIMBATh B 3TO coluasbHble anemMeHThl. [To P. [layHay, iMeHHO [11s1 CTUMYJIMPOBAHUS PA3BUTHUS
IIpaBa M afalTalyy NIPaBOBOW CUCTEMBl K M3MEHSIOUIMMCS COLMAIBHBIM YCJIOBUSIM HYXKHA COLIMO-
Joruyeckas opuctpyaeHnys. OHa OyaeT crnocoOCTBOBaTh BO3POXKICHHUIO NpaBa MoCie KPyIIeHHUs
yCcTapeBIIMX (PUIOCOPCKUX, UCTOPUUECKUX U aHATMTUYECKUX TEUEHUI. YUEeHBII ITUCAI, UTO «COLIMO-
JIOTMYECKOE HAITPaBJIeHNE B IOPUCTIPYAEHIIMU — TO M €CTh ABWKEHHUE 32 IIparMaT3M, 3a MPUCIocoo-
JIeHWe BCeX MPUHIIMIIOB U JOKTPHH K YelI0BeYecKOMY (paKTopy, 3a TO, YTOObI TOMECTHUTH YeIOBEKa
B IICHTP BHUMaHH» '8,

16 Cnuprun A. T. ®unocodust: YueOnuk. 2-e uza. M.: Tapaapuku, 2001. C. 173.
17 Cnuprxun A. I'. ®unocodust: Yuebnuk. 2-e u3n. M.: apaapukn, 2001. C. 173.

18 Law in a social context: Liber amicorum honouring Prof. Lon L. Fuller / Ed. by Thomas W. Bechtler. Deventer (The
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[Ipexae yemM pacKkpblBaTh OCHOBHBIE TOJOXKEHHSI MUCCIIEyeMOW MPABOBOM IIKOJBI, a TaKke
CXOJICTBO M pa3nyrie MeKAy B3IJISA1aMH ee TpecTaBUTeNel, HeOOXOOMMO OCTAaHOBHUTBCS Ha MX OHO-
rpadusix, KOTOpble MO3BOJSAT MOHATh UCTOKU (POPMUPOBAHUS U HAMPABJICHUS Pa3BUTHS MTPABOBBIX
KOHIIETIIN, 3JI0KUBIINX (PyHIAMEHT HOBOTO MPABOIOHMMAHMS.

P. Mayux poguncs 27 okts6ps 1870 r. B JlunkoneHe, mtat HeGpacka. ChiH Cy/IbH, OH OKOH-
g yHuBepcuTeT mmrara HeOpacka B 1888 r., a B 1889 1. yexan npopomkars odyuyenue B ['apapa-
ckoil mkose mpasa. B 1897 r. P. [Naynn, yBiekaiomuiicsi O0TaHUKOM, MOTYyYMSI YUEHYIO CTETeHb
JOKTOpa B 3ToW obnactu. Bosrnasnsiss MHctutyT OoTanuku B mrate HeOpacka, oH B TO ke BpeMs
aKTUBHO 3aHUMaJIcs opuaudeckoil nmpaktukon (1890-1901), a ¢ 1903 mo 1907 r. padoran une-
HOM Ane/UIsSIiMoHHON Komuccnu BepxoBHoro cyna mrata HeOpacka. YiauHo croxuiack ero Hayd-
Hasl U TieJlarormueckasl Kapbepa: mpernojaBaresib mpaBa B yHUBepcuteTe mrata HeOpacka (1899-
1901), nexan FOpuanyeckoro komtemxka Yaupepcurera He6packa (1904—1907), npodeccop mpasa
Cesepo-3anagnoro ynusepcurera B Yukaro (1907-1909), npodeccop npaBa Yukarckoro yHuBep-
cureta (1909-1910), npodeccop npasa ['apaprackoro yausepcurera (1910-1936), nexkan ['apBapa-
ckoi kol TipaBa (1916—-1936), npodeccop npaBa ynusepcureta Kanmugopuuu (1949-1953) u
ynuBepcutera KanpkyTtst (1953)1°.

P. Tlaynn packpbu1l cBOM B3IJIsiABI B TAKUX padoTtax, Kak «[logaensHoe TonkoBanue» (1907),
«OcHOBBI JIeK1u# 10 opuctipyaeHimmn» (1914), «IIpaBo u mopanb» (1924), «YronoBHoe mpaBocy-
ave B Amepuke» (1930) u ap. OH cTan ocHOBaTeIeM «COLMOJIOTMYECKON I0PUCIIPYACHIIMW», BIIUS-
TEJIbHBIM KPUTUKOM TIO3UIIMK BepXOBHOTO cyzia 1o MoBogy «CBOOOBI JOTOBOPOB» U OIHUM U3 PaH-
HUX TPEJCTaBUTENEH 3apOKAAIOIIerocs IBMKEHUs TIPABOBOrO peaii3Ma, BBICTYMAOIIMM 3a Oolee
MparMaTU4HOE OTHOIIIEHNE K MPaBy M COCPEJOTOUMBIIMM CBOE BHUMAaHHE Ha TOM, KaK MPOTEKAIOT
npaBoBble mporiecchl. C pa3BuTHeM ujei npaBoBoro peanusma P. [TayHa Ha mo3aHuX Tanax cBoero
TBOPUYECKOTO ITyTH 3aHSUT TIO3UIIUIO PbSHOTO KPUTHKA MPABOBBIX PEATUCTOB.

Mo P. INaynay, mpaBo HEOOXOIUMO M3y4aTh CO BCEX TOUEK 3PEHMs B paMKax CHelHaIu3upo-
BaHHOW OTPACIIM HAyKH 00 00IIIeCcTBe, KAKOM SIBJISIETCS COIMONOTHS 1paBa. Ee 3a1ady yueHsiil BUIes B
TOM, YTOOBI OOBSICHUTh BO3HUKHOBEHHE, Pa3BUTHUE, IeHCTBUE, 3(D(PEKTUBHOCTH MPaBa B €ro B3auMo-
CBSI3U C UHBIMH OOIIECTBEHHBIMU sIBJIeHUsIMUA. COLIMONIOTHS TIpaBa, ONpPEAEIsil aBTOp, «€CTh (PyHK-
[IMOHAJIbHOE M3y4YeHUE I0OPUIMUYECKON CUCTEMBI, B CBETE MPEC/IEyeMbIX €0 COLMAbHBIX Ienei» 2.
OrTcrona mMpoKoe UCHONIb30BaHKE B TEOPUH TTPaBa MOJOKEHUI STUKHU, UCTOPUU, TICUXOJIOTHU B 0CO-
OEHHO COITMOJIOTUH.

[Iponomxkas uien NparMaTUcTOB O TOM, YTO TEOPHsI YaCTO HE COOTBETCTBYET peasibHbIM (hak-
tam, P. TTayHn paccyxaan 06 0coO0i 3HAUMMOCTH MPAKTUKH, IOPUINIECKOro onbita. OH oTMeuan,
YTO CY[bU U IOPUCTHI, IPAKTHUKYIOIIKE B KoHIIE XIX B., onepexkany TeOpeTUKOB B MOHMMaHHUH TpaBa
KaK OCHOBHOTO CpeJICTBa COIMAIbHOr0 KOHTpoJIs. [ToBciony ropuandecKkas HayKka OTcTaBajia OT Mpo-
1iecca 3aKOHOTBOPYECTBA U Cy1eOHOM NpakThKK. OHa MMea 3HAUMMOCTb, TIOKa 00J1a/1aj1a KOHKYpeH-
TOCTIOCOOHOCTBIO. «T0, UTO Tenepb BHI3BIBAET HApPEKaHMs B CyNEOHBIX PEIICHUSIX OTHOCHTEIBHOTO
COIMAJIHOTO 3aKOHO/IATENILCTBA TTOCIIEAHErO TIepUoAa, MPeICTaBseT COO0M To, YeMy yUriia CoBpe-
MeHHasi ipaBoBasi Hayka»2!. Mcxomst u3 storo, P. TlayHn npuinien K BHIBOLY, YTO pa3pelieHue mpo-
OJ1eMbI YCTaHOBJICHHSI COLIMAIIBHOTO TOPSIAKA C TOMOIIIBIO CPEJICTB COIMATTBHOTO KOHTPOJIS BOBMOKHO
TOJIBKO B paAMKax COLIMAJIBHBIX HAYK U MPEX/E BCErO COIMOJIOTUH MpaBa, KOTOpasi IOJKHA YIesTh
3HAUUTENIHOE BHUMAHUE PEeaIbHBIM YCJIOBHUSM JKM3HU OOLIECTBA M JOCTHKEHUSM MPAKTUKYIONMIUX
IOPHCTOB.

Netherlands): Kluwer, 1978. P. 12.
19 Cuizpanyes /J]. T'. TIparmatus B npase (Metoq Pocko IMaynna). duc. ... kaHn. iopua. Hayk. CII6., 2002. C. 3.
20 Pound R. Social control through law. P. 7.

21 Pound R. Social control through law. P. 1.
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P. TMaynn takke ydyacTBOBajl B NMPOBEAEGHWMHU COIIMOJIOTO-TIPABOBBIX HMCCeIOBaHUU. Tak, B
1922 r. coBmecTHO ¢ Pennkcom PpaHKpypTEpOM OHU U3YUHITH ITyOIUKAIIAY O IPECTYIUICHUSIX, pa3-
MEIEHHbIE B KJIMBJICHACKOW Mpecce, U IPUIILTU K BRIBOAY, YTO HECMOTPS Ha TO, YTO B TEUEHUE STHBAPSI
1919 r. B Knuenenzae HaOmonancsi HE3HAYMTEBHBIN POCT YKC/Ia COBEPIICHHBIX MPECTYIUICHUH (B
TMIEpBOIi TIOJIOBHMHE Mecsiia — 345, Bo Bropoid — 363), 00beM IMyOIMKaIii O HUX YBETMUWICS B 7 pas.
OO111ecTBEHHOCTD, B30YIOpaXeHHAsI POCTOM MPECTYITHOCTH, MOTpedoBasia ISHCTBUN OT MONUIMN U
TOpOJICKUX BJIacTel. B pesynbrare, 3a00TsACH OOJbIIE O COXpaHEHUH OOIIECTBEHHOM MOIEPXKKH, YeM
0 COOMIOIGHNM 3aKOHOB, BJIACTU MPEIPUHSIIN MEPbl, KOTOPbIE IPUBEH K POCTY CyA€OHBIX OIMIMOOK
Y HA3HAYEHUIO HAKa3aHWM, HECOPAa3MEPHBIX C COBEPIICHHBIMU MPECTYIUICHUSIMU 22,

P. Tlayna Ben akTMBHYIO HaydHYIO JeATeIbHOCTh. OH ObLT M30paH YIeHOM aKageMud Hayk
MHOTMX CTpaH MUpPa M B pa3HOE BpeMs 3aHUMaJI TIOCTHI MpeceaTesisi CEKIMU I0PUITIECKOro oopa-
30BaHUsI AMEPUKAHCKOW acCOLMAIINM aJJBOKATOB, MPE3UIeHTa ACCOIMAIMN aMEPUKAHCKUX IIKOJ
npasa, npesusieHTa HalmoHaapHO#M acconuaiy mo mpodiemMam mpodaliy U YCIOBHO-A0CPOYHOTO
OCBOOOXXIEHHMSI, TTpe3ueHTa AKaIeMUU CPAaBHUTEIILHOTO MpaBoBeeHus1 2. [IpoGnembl, ¢ KOTOphIMU
CTAJIKUBAJICSI YUEHBIH B XO/Ie CBOEH MPAKTUUYECKON JEsITeIbHOCTH, CIIOCOOCTBOBAIN PA3BUTHUIO €T0O
npaBoBo¥ Teopud. Ero BKJiaJl B CTAHOBJIEHME aMEPUKAHCKOM COILMOJIOTMUYECKON I0pUCTIPY/ICHIIUN He
nojiBepraercsi CoMHeHuo. B Hactosiee Bpemst neicTByioT CTyneHueckoe oomiecTBo uMmeHu Pocko
IMaynnma mpu [apBapackoii mkose mpasa, CriocoOCTBYIIee OOIIEHUIO CTYAEHTOB, 0OMEHY 3HAHUSIMH,
Pa3BUTHIO X HAYYHBIX MHTEPECOB, a Takke MHctutyT nvenn Pocko [Maynaa, KoTopsiil 00bequHsIeT
Cyaey, MPaKTUKYIOIIUX I0PUCTOB M TEOPETUKOB IPaBa.

Tak Kak COIMONIOrMYecKoe MpaBONOHUMaHKE (POPMUPOBAIOCH ABYMsI MyTSMU: C OJHOU CTO-
POHBI, ITyTeM CO3AaHH ITPABOBBIX KOHIIETIIMIA B paMKax OOIIEl COIMOIOTUH, a C APYTON — B PE3YJib-
TaTe MPUMEHEHUsI COLIMOIOTMUYECKUX TIOHATUI U METOIOB B OOJIACTH IOPUANYECKUX HAyK, — OYEHb
Ba)KHO TPU UCCIIEIOBAHUM AMEPUKAHCKON COIMOJIOTMYECKON IOPUCTIPYACHIIMM OOPAaTUTHCS K COLIU-
QJIBHO-TIPABOBBIM B3IJIJaM HE TOJIBKO IPABOBEJOB, HO U COLMOJIOTOB.

Ocoboe 3HaueHue a1 (pOPMHUPOBAHUS TTPABOBOM KOHIIETIIIUY aMEPHKAHCKOW COITUOJIOTHYe-
CKOH I0pHCTIPYACHIIMY UMEIOT B3IJISIAbl Ha TIPABO BBIIAIOIIETOCS COLMOJIOTa, OCHOBOIOJIOKHUKA TEO-
pun cTpykTypHOoro ¢gpyHkimonammsma Tonkorra Iapconca (1902-1979). On ponuncsa B 1902 r.
B Konopano B cembe unena konrpecca CIIA. B 1920 r. on noctynui B AMXEpCTCKUAN KOJUIEIIK,
YTOOBI M3y4aTh OHosoruio u dunocoduio, a B 1924 r. cran 6akanapom. B mporiecce oOyueHns: oH
YBJIEKCS] 9KOHOMUKOM U ¢ 1924 1. u3yuan COIMONIOTUI0 U SKOHOMUKY B JIOHJIOHCKOH IIKOJIE 9KOHO-
Muku. B 1925-1926 rr. T. Tlapconc craxkuposaics B [eiinensoeprckom yHuBepcutete B ['epmanum,
e nucai paboThl 00 OCHOBaX KanuTaau3Ma B TpyAax HeMelKux mbiciuTeneit ot Kapma Mapkca 1o
Makca Be6epa. On 3auHTepecoBajics Teopueii M. Bebepa u niepeBen MHOrHe ero padoTsl. B I'eit-
nenpOepre oH craji mpodeccopoM commosnoruu u 3koHoMuku. C 1927 r. T. [NapcoHc Havau npenona-
BaTh B ['apBaprckom yHuBepcutere. B 310 BpeMst OH akTMBHO MCCJIE0BAJT B3AaMMOAEHCTBHE COLHO-
JIOTUM ¥ SKOHOMUYECKOM TEOPHH, COITAIIbHBIE LIEHHOCTH, a TaKXe MPOoOJIeMy COLMAIBHOTO TOPSIAKA.
3a Bpems npenogaBanusi B 'apeapae (1o 1973 r.) oH co3ian v BO3MIABMI MEXKIUCIUTUIMHAPHBIN
(bakynbTeT COIMATbHBIX OTHOIIEHHU, OOBEJUHUBIIUI COIHOIOTUIO, AHTPOIIOIOTHIO U TICUXOJIOTHIO.

[lepBoe mumpokoe npusHanue B HayuHbIX Kpyrax T. [lapconcy npunecio nznanue « CTpyKTypbl
colMabHOTO nercTBus» (1937), rae on nepepadoran ugen . Hiopkreiima, M. Bebepa, B. ITapeto u
1p. OH BeICTyNJ1 32 pa3BUTHE COLIMOJIOTMM U PaCIIPOCTPAHEHUE ee B aMepuKaHCKoi Hayke. B 1949 .
OH ObUT M30paH MPEe3UIeHTOM AMEPUKAHCKON COLIMONIOTMYECKON acCOIMAIMU M OCTaBaJICs TaM CeK-
perapem ¢ 1960 o 1965 r. On Heckompko pa3 0pu1 B CCCP (1962—-1968 rT.), B 4aCTHOCTH BBICTYTIAI
Ha cemuHape B MHcTuTyTe coumonoruu B Mockse. B 1973 r. on ymien u3 ['apBapaa, HO TpoIoKuiI

22 Pound R., Frankfurter F. Criminal Justice in Cleveland. Cleveland, OH: The Cleveland Foundation, 1922. P. 546.
2 Interpretations of modern legal philosophies. Essays in honor of Roscoe Pound / Ed. by Paul Sayre. N. Y.: Oxford Univ. Press,
1947.P. 3-13.
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MPeTioAaBaTh B IPYTUX YHUBEPCUTETAX U MMMCATh HAy4YHbIe paOOTHI, IOKA HE YMep BO BpeMs TIOe3IKU
B 'epmanmio B 1979 1.2

[Mapconc cpopMrpoBasT CBOI0 KOHIIEIIMIO ITyTeM MHTErpalliy COLUAIbHBIX HayK. Ero Teopus
COIMAJILHOTO JIEUCTBUS ONMMPAIach HA MPEATNOIOKEHHE O TOM, UTO JEeHCTBHE YeIOBEKa HOCHUT J00-
POBOJIbHBIN, HAMEPEHHBIA U CUMBOJIMYECKUI xapakTtep. [1pu 3ToM noBeieHre paccMaTpUBaioch Kak
CHUCTEMa B3aMMOCBSI3aHHBIX JEWCTBUI, OCYIIECTBISEMbIX CYOBEKTOM C IIEJIbI0 peaTn3aliu ornpe/e-
JIeHHOW (DYHKITUM U TPeOYIOIIMX ero B3aMMOJICHCTBHUS CO cCpeloi. B moBeneHUy mpOsIBISAIOTCS JINY-
HOCTb YeJIOBEKa, OCOOEHHOCTH €r0 XapaKTepa, TeMIlepaMeHTa, ero NOTpeOHOCTH, BKYChI; OOHApPYKH-
BAaIOTCSl €r0 OTHOIIEHUS K ITpeJMETaM.

Jlrana3oH MHTEPECOB YUEHOTO IPOCTUPAJICS Ha chepbl MEAUIIMHCKOM COLIMOJIOTMH, TICUXOaHa-
JU3a, aHTPOIIOIOTHH, PACOBBIX OTHOIIEHUI, SKOHOMUKHU 1 00pa30BaHUSI.

[enTpanbHOe MecTO B colMaIbHBIX HayKax, 1o T. [TapcoHcy, 3aHMMaeT «cucteMa JIeUCTBUS»,
COCTOSIIIAsA U3 B3aUMOCBSI3aHHBIX MOJEJIEN MOBEAEHUS JIOIEH B YCIOBUSAX (PU3MKO-OPraHUYECKOn
cpeapbl. DTy CUCTeMY OH aHAJIM3MPOBAJI C MOMOIIIbIO Tak HazbiBaeMon AGIL-mapanurmsr unu AGIL-
cxembl. OCHOBHOH (DyHKIIMOHAIbHBIA UMIIEPATUB CUCTEMbI COCTOMT B TOM, YTO JIsl BbDKMBAHUS U
COXpaHEHMs1 PABHOBECHSI B OKPYKAIOIIEH cpejie Kaxaas cucTeMa J0JKHA B ONpeJeSIeHHOW CTENeH!
aJlanTUPOBATHCS K 3TOH Cpelie, J0CTUYb CBOMX LieJIeld, UHTErpUpOBaTh CBOM COCTABHbIE KOMIIOHEHTHI
¥ TIOJIIEPXKMBATh CBOM KYJIbTYpHbIE Ta0IOHbL. [17151 aHamM3a cucteMsl JercTBuii [lapcoHc obpamiancs
K B3aMMOCBSI3aHHBIM M B3aMMOIIPOHUKAIOIIMM noficucteMam uepe3 cBoio AGIL-cxemy, rae A —nose-
J€HYECKUe CUCTeMBbl WIeHOB o0ImecTBa, G — UX JIMYHOCTHBIE CUCTEMBI, | — 00IIecTBO Kak cuctema
COIMAJILHOW OpraHu3aiu 1 L — KynbTypHasi cuctema 3toro odmmectsa. [lpu viccnenoBanum ooie-
CTBa Kak coluasbHoui cuctemsl (1) ionm paccMaTpuBaloTesl Kak MCHIONHUTENH ONPEAEIEHHBIX POJIeH,
KOTOpBbIE TIOCTETIEHHO Bce Oobliie AU GepeHIIMpyIOTCs U B COBPEMEHHOM OOIIECTBE MPECTaBIICHbI
poeCCUOHATIBHBIMHU, TIOTMTUYECKUMH, CYyIeOHBIMH U 00Pa30BaTE/IbHBIMU POJISIMU.

[TapcoHc BHec BKJIaJl B pa3BUTHE TEOPUH IBOMIOIMOHU3MA. OH paszienii 3BOTIONMIO Ha 4 1po-
necca:

1) mudpdpepenimanis, B pe3ysibraTre KOTOPOH CUCTEMa SBOJIIOIIMOHUPYET;

2) ajanTanus, Npy KOTOPOM CUCTEMA SBOIOLIMOHUPYET;

3) BKJIIOUEHHUE JIEMEHTOB, KOTOPbIE OBUTH UCKJIIOUEHBI M3 CUCTEMBI PaHee;

4) 000011IEHNE [IEHHOCTEN, TMOBHIILIEHNE JIETUTUMAIMK O0Jiee CJI0KHOM CUCTEMBI.

ITH MPOLIECCHl POXOAST TPH STara SBOTIOLUH:

1. IlpumMuTHBHBIE OOITIECTBA.

2. Apxanueckue OOIIecTBa.

3. CoBpemMeHHbIE 00IIeCTBa.

Ecnu B apxamveckux oOIecTBax MOSBISETCS 3HaHME MHCbMEHHOCTH, TO B COBPEMEHHBIX —
3HaHue npasa. [Ipu stom [TapcoHc paccmarpuBall 3amaHyIo0 MUBIIM3ALMIO KaK BEPIIMHY Pa3BUTHUS
coBpeMeHHoro oomectBa, a CIIIA, o Hemy, MpeACTaBIsieT cOO0N caMoe TUHAMHYHO pa3BUBAIOIIE-
ecsl U3 3amaHbIX O0IIeCcTB. 3a 9TO ero OOBUHSUIM B STHOLIEHTPU3ME.

Cucrema aeiictus [TapcoHca Ts:ke10 BOCIpMHUMAJIACh aMEPUKAHCKUMM COLIMOJIOTaMU, KOTO-
pble HaXOQMITUCH ITOJ] BO3ACUCTBHEM Mpu3biBa 1960-X IT. K 60Jiee SMIMPUIECKOMY, TIPU3EMIICHHOMY
TMOZIXOLY.

B pamkax cBoeil TeopuH CTPYKTYPHOTO (DYHKIIMOHAJIM3MA OH 0003HAYMJI CIIeAYIONIre Tpedo-
BaHUs K OOITIECTBY:

— 00IIECTBO JOIKHO OBITH MTPUCTIOCOOJIEHO K Cpefe;

— y 00I11eCTBa IOJKHBI OBITh TIOCTABJICHBI 1IEJIH;

— BCE JIEMEHTHI O0IIIECTBA TOMKHBI OBITh CKOOPAMHUPOBAHBI;

2 Mayhew L. Talcott Parsons, 1902—79: a biographical note // Talcott Parsons on institutions and social evolution. Chicago:
University of Chicago Press. 1982. P. xi — xii.
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— IIEHHOCTH B OOIIECTBE JOJIKHBI COXPAHSTHCS.

[MapcoHc cunTat, 4To HeOOXOAMMO BBIJICJIUTH IBA THIIA OOIIECTB (OOIIHOCTEN): SKCITPECCHBHbIC
Y MHCTpyMeHTaJIbHble. OH MOApa3yMeBaJl, 4TO CYIIECTBYIOT KAUECTBEHHBIE PA3IAUYMSI MKy BUIAMU
COIMAJILHOTO B3aMMOJIEHCTBHS, XapaKTEPUCTUKKM KOTOPBIX OH Ha3bIBAJI MEepeMEeHHbIMH oOpasiia. B
OCHOBE pa3JIMuMil BUIOB COIMAJIBHOTO B3aMMOJCUCTBUS JIeKAT T€ PO, KOTOPbIE MI'PAIOT JIOAU B
obmectBe. [IpumepaMu SKCITPEeCCUBHBIX OOLIECTB SBJISIOTCS IIEPKBH, KJIYObl, TONMA U MaJible COIH-
aJIbHBIE TPYTIIIBI, 4 B KAUECTBE MHCTPYMEHTAJIbHBIX 001ecTB [TapcoHc Ha3biBaI OI0POKPATHIO, PHIHKH.

Sensscey coumonorom, T. ITapcoHc He pa3padaThiBa CBOIO MPABOBYIO KOHIIETIIIHIO, HO IPABO
HE OCTaJIOCh 3a IMpeJeiaMH ero Hay4HbelX uccienoBaHuil. OCOOEHHOCTh €ro TEOpHH B TOM, YTO OH
AHAJIM3MPOBAJI ITPABO B IIUPOKOM COIMATIBHOM aCTieKTe, KpOMe TOTrO B IIEHTPE ero BHUMaHUsI OKa3a-
JIMCh IOPHCTHL. B pesynbrate 0 mpase, I0pUCTaX U MX POJIU B OOIIECTBE aBTOP PACCYRKIAI C MO3ULIUH
c(hOpMYIMPOBAHHOW UM TEOPHUU CTPYKTYPHOTO (PYHKIIIOHAIM3MA. XOTS PsiJi aBTOPOB CUMTAET, UTO
T. TTapcoHC He OLIEHMIT 1O TOCTOMHCTBY UJIEI0 aMEPUKAHCKOTO ITparMaTu3Ma B COIMAIBHBIX HayKax >,
MOXHO yTBEPKIATh, YTO TMOJOKEHHS €r0 COLMAIBHO-TIPABOBOM M SKOHOMHUYECKOW TEOPUH UMEIH
Cepbe3HOe MPAKTHUECKOe 3HaUeHKE U TIOJyYUJIM pa3BUTHE B TPYJax €ro nocjenoBareseil. Barsapl
T. ITapcoHca Ha paBo 1 NMPABOBOM NOPSIIOK MPEICTABIISAIOT OCOOBI MHTEpeC, TaK Kak HapsiLy C TPY-
namu P. Tlaynaa cranu ¢pyHIaMeHTa bHOM OCHOBOM aMEePUKAHCKOW COITMOIOTMUYECKOW I0OPUCTIPYICH-
i XX B.

I'appu bpenemeiiep — aMepuKaHCKUI yueHbIi, colMoor, nocaenosarenb Tonkorra [Tapconca,
MPUJEPKUBAIOIIMICS B CBOEH COLIMATbHO-IIPABOBOM TEOPUU I'yMaHUCTHYeCKUX B3rsAA0B. C 1946 no
1949 r. on npenonaBan coumosioruio B [IpuHCTOHCKOM yHUBEpcuteTe, 3aTeM B Koyemke [dyrinaca
nipu Pytrepckom ynuepcutete mrara Holo-[xepcu. B 1955 r. 3ammrus 10KTOpCKyIo AUCCEPTALIUIO
1o cormosoruu B Komymouiickom yHHBepcuTeTe Ha TeMy «®enepaibHoe 00IIECTBEHHOE JIBUKECHUE
1o 00eCTIeUeHHIO KUTbeM: N3yUeHHe COIMATBbHBIX U3MEHEeHU» 2°. Bymyun mpodeccopom corumoso-
ruu PyTrepckoro yHuBepcureTa, oH 3aBeI0Bajl Kapeqpoii SKOHOMUKHU M COITUOIOTHH. YMep YUEHBIH
B 1997 r. He3a/10/T0 [0 BBHIXO/IA B CBET CBOEH MOCeqHer paOboThI’.

I'. Bpenemeiiep uccineqoBasl TeHE3UC COIMATBLHO-TIPABOBBIX MPOOJIEM, TBITAJICS BBISBUTH X
MPUYMHBI U pa3paboTtarh criocoOsl ux pasperieHus. Cepa ero HayduHBIX UHTEPECOB IMHPOKA. ITO
u 6e3paboTuIla, U PeNIUrusl, ¥ MPECTyIHOCTh, U NoMUTHKA. Oco00e BHUMAaHUE OH YIS U3yUYeHUIO
mpasa, ero (byHKIMA B OOIIeCTBe. 3acayra aBTopa B TOM, YTO OH Jaj Oojiee MOAPOOHBINA aHATN3
(o cpaBHenuio ¢ T. [TapcoHCOM) B3aMMOJEUCTBUS TpaBa ¢ UHBIMHU MOACUCTEMAMH COBPEMEHHOTO
o01ecTBa.

OO6umit anamm3 Bkiaaa Pocko IMaynna, Tonkorra [Mapconca u lappu Bpenemetiepa B 1opuiu-
YeCKyIo HayKy JaeTcsl B padoTax TaKUX M3BECTHHIX MpaBoBeioB, Kak K. Kapoonwe?®, C. I1. Cunxa?,
B. B. Jlanaesa®®, B. 1. 3opekun®, E. A. Boporwmn®?, B. A. Yersepuun®, B. H. XKykos*,
10. . I'peBuioB®, O. 3. Jlewict u JI. C. MamyT1*, 0. B. Tuxonpasos*’, B. H. Kcenogontos®, K. Kyinb-

%5 Theorist of modernity / Ed. by R. Robertson and B. S. Turner. London: Sage Publications, 1991. P. 5.
26 Bredemeier H. C. The Federal Public Housing Movement. A Case Study of Social Change. N. Y.: Arno Press, 1980.

%" Bredemeier H. C. Experience vs. understanding: understanding yourself in twenty-first century societies. New Brunswick; New
Jersey: Transaction Publishers; London: Janus Pub. Co, 1998.

28 Kapoonve 7K. FOpuauueckas couuonorus. M., 1986.

» Ipaxaw C. C. Opucnpynenims. Punocodus npasa: Kparkuit kype. M., 1996.

39 Jlanaesa B. B. Coumonorus npasa. M., 2000.

3 Cwm.: Hcropus nonutryeckux u npaBoBeix yuenuit / Ilog pea. B. C. Hepcecsnua. M.: FOpun. nut., 1988.

32 Cwm.: HUcropus momutrveckux u npaBoBbix yuenuii / [log pex. O. 3. Jleiicra. M., 2001.

33 Yemeepnun B. A. TloHsiTus nipaBa v rocyaapcTa. BeenieHre B Kypc Teopuu rpasa u rocygapersa. M., 1997.
34 Hcropust monmutrdeckux u nmpaBoBbix yuenuit / [Tog o6, pea. O. B. Maprsimna. M., 2000.

oy pesyos FO. H. Ouepku Teopun u conmonoruu npasa. CII6., 1996.

36 Om.: Ucropus nomurtuyeckux yuenut / Iox pen. K. A. Mokuuesa. M., 1972. Y. 2.
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yap*’, C. B. Bo6oros*, B. H. Kyapsisues u B. [1. Kazumupuyk*!, O. ®. NBa Henko*? u ap. O6 ycu-
JIEHUW BHUMaHUS K 3TOW MpolOiieMe B COBPEMEHHOW POCCUICKON MIPABOBOM HAyKe CBUACTEIbCTBYET
nosierieare padot B. B. Iockonuna u O. B. Tockonunoi®}, C. A. dpoosimesckoro®, II. I'. Cbi3
paHIieBa®’, KOTopble, OJHAKO, He AAI0T I0OCTaTOYHO MOJTHOTO aHAJIN3a COIMATbHO-TIPABOBBIX B3IJIS/I0B
npeacraBuresieit counonornyeckon opucnpyaeHin CIIHA XX B., a pacKpbIBaloT JIMIIb HEKOTOPbIE
TIOJIOXKEHUSI UX TIPABOBBIX TEOPHH.

Tpyapl aMepUKaHCKMX YYEHBIX, pacCMaTpUBaeMble B HMCCIEIOBAHUM, B OCHOBHOM He ObLIH
riepeBeIeHbl HA PYCCKUM SI3bIK, TTOTOMY ISl X aHAJIM3a AUCCEPTAHTOM BBIIIOTHEH MEPEBOJ OCHOB-
HBIX pador. Cpequ Hux Takue padotsl P. Ilaynna, kak «IIpaBo u mopaib» (1926), «M3noxenue
ucropu npasa» (1930), «CynoycrpoiictBo» (1940), «ConpanbHblil KOHTPOJIb Yepes rnpaBo» (1942),
«AJMUHUCTPATUBHOE MPABO: €r0 POCT, Mpolieaypa u 3HaueHue» (1942), «denepanusm Kak IemMo-
KpaTuueckuil npouecc» (1942), «Koncnektsl nekuuii no ropucnpyaeHumu» (1943), «Benenue
B ¢unocoduio mpaBa» (1945), «VYromoBHoe mpaBocymue B Amepuke» (1945), «Jlyx oOmero
npaBa» (1947), «Pa3BuTre KOHCTUTYIIMOHHBIX rapaHTuit» (1957), «9noxa cTaHOB/IEHUsI aMEPUKaH-
ckoro mnpasa» (1973), a Takxke Tpyasl T. [Tapconca: «CrpykTypa coumanbHOro aeucteusi» (1949),
«CommanpHast cuctema» (1951), «CtpykTypa 1 mporiece B coBpeMeHHbIX odmiecTBax» (1960), «Teo-
pum obmecTBa. PopmupoBaHUe COBPEMEHHOH cotmonorndeckon Teopun» (1961), «IlpaBo u couu-
aJIbHBIA KOHTPOJb» (1962), «Ouepku coumosnoruueckoit Teopumn» (1964), «JleBuaHTHoe noBeeHue
¥ MEXaHW3MbI COIMATIBHOTO KOHTpOJis» (1975), «IBomorms odmect» (1977), «Teopus neiicTBus
Y TioBeJieHHe yesioBeka» (1978) u HekoTopbie Apyrue.

ConmanpHO-TIpaBoBasi Teopusi npodeccopa coumonorun YHuBepcutera Pyrtrepc (Rutgers
University) B Helo-[Ixepcu I'. Bpene meiiepa BooOie He ObUla U3yueHa B POCCHICKOW MPABOBOM
Hayke. OHa mpencTaBisieT 0coObIil MHTEpeC, Tak Kak pas3BuBaer B3MsAbl T. [Tapconca, KOTOpHIit
HE MPOCJIeAN MOAPOOHO B3aMMOJIEHCTBYE MPaBa CO BCEMU MoACKcTeMaMu oomecTBa. [isi packphbi-
THS COZIEpKaHUsI COLMAIBHO-TIpaBoBOM Teopuu I'. Bpenemeiiepa ObuT MCCIeNOBaH psiji €ro Hayy-
HBIX TpyaOB: «ConuanbHele mpodnembl B AMepuke» (1960), «AHanm3 conmalibHbIX cuctem» (1962),
«[IpaBo kak cormanpHBl MexaHu3M» (1969), «Okpyxkawomas cpesa, JIOAA U HEPaBEHCTBO: P
TeKylIHx npoosiem» (1973), «OnbIT npoTUB pazyma: no3HaHue cedst B 00IecTBe ABaIaTh EPBOTo
Beka» (1998) u ap.

Kpome Toro, B xozme uccnenoBanusi Obuia M3ydeHa KpPUTHUECKas JIUTEpaTypa Ha MHOCTpaH-
HOM sI3bIKE, TIOCBSIIIIEHHAsI aMEPUKAHCKON ColMoiornueckoit opuctpyaeHimu XX B.: «Corumono-
rus npasa» JI. Meiixpio*, «[loteHman (pyHKIMOHAIN3MA /17151 COIMOTIOTMYECKOTO aHaIu3a MpaBa»
®. Yunkuncona*’, «CtaHOBIEHHE aMEPUKAHCKOW colroiorun rnpasa» k. Crepnunara®®, «Kpatkas
WCTOPH S 3araIHOM paBoBoi Teopur» [Ix. Kemm*®, «Teopetnku coBpemeHHOCTH» P. PobGeprcona u

37 Tuxonpasos IO. B. OcroBbI (prnocoduu mpasa: Yue6. nocodue. M., 1997.

38 Kcernogponmoe B. H. OcHOBHI connonioruu npasa. M., 1997.

39 Kyavuap K. OcHOBBI conponoruu mpasa. M., 1981.

* Boomos C. B. Byp:xyasHas conuornorus npasa. M., 1978.

H Kyopsieues B. H., Kazumupuyx B. I1. CoBpeMeHHas coLrosorus npasa. M., 1995.

2 Heanenro O. ®. AMepHKaHCKas «COLMONIOTUYEcKast IOPUCTIPYICHIMS»: ABTOped. AUC. ... KaH[. Iopuf. HayK. M., 1962.

3 Hocxonun B. B. [IpaBononumanue Tonkorra [lapconca: Mounorpadus. Wxesck: U3a-Bo Yam. yu-ta, 1995; Ilockonun B. B.,
THockonuna O. B. T. Iapconc u H. JIyman: 1Ba noaxosa B npaBonoHnManuu: Monorpadwust. Mxesck: U3a-Bo Yam. yH-ta, 1997.

“ Jpobvuuesckuti C. A. VicToprs HOMMTUYECKUX U TIPABOBBIX YYEHUI: OCHOBHBIE KJlaccuueckue uaen. M.: FOpucts, 2003.

45 Coizpanyes /1. I. TIparmatusm B nipase (meton Pocko Tlaynna): ABtoped. auc. ... Kaua. opui. Hayk. CIIOG., 2002.

46 Mayhew L. The sociology of law // American sociology: Perspectives, Problems, Methods / Ed. by Talcott Parsons. N. Y.;
London, 1968.

*T Wilkinson P. J. The Potential of Functionalism for the Sociological Analyses of Law // Sociological approaches to law / Ed. by
Adam Podgorecki and Christopher J. Whelan. N. Y.: St. Martin's Press, 1981.

48 Sterling J. S. The state of American sociology of law // Developing sociology of law / Ed. by Ferrari V. Milano, 1990.

¥ Kelly J. M. A short history of western legal theory. Oxford; N. Y.: Clarendon Press, 1992.
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B. Tepuepa™, «IIpaBo u cormanpHble Hayku» JI. Jluncona u C. Yunepa’!, «TonkoBaHre coBpeMeH-
HOM npaBoBo# pustocopuu. Ouepku B mamsth o P. [Tayrne» I1. Caitpa®, «Pocko IMaynn u Kapn Jlne-
BEJUTUH: HUCCJIeJOBaHNE aMepruKaHCKo# opucnpyneHmmn» H. Xymn3, «ComumanbHas teopus T. [Tap-
conca. Kpurnueckuii anams» M. Biska™, «Bkian B corponoruio npaBa» b. brersana u mp.

AMepHKaHCKas COIMONIOTNYecKas I0pUCIPYICHINS COBEPIINUIA MIEPEBOPOT HE TOJIBKO B Tpa-
BOBOH HayKe, HO U B KU3HH OOIECTBA B 1IeJIOM. Bl paccTaBiieHbl HOBbIE TPUOPUTETHI U CHOPMY-
JIMPOBAHBI IBA OCHOBHBIX TIOCTYJIaTa:

1) mpaBo Ha Gymare — 3TO He MPaBO B KU3HHU;

2) *U3Hb MIPaBa B OKPYXKAIOILEHN €ro cpee.

ITH MOJOKEHHS 10 CUX TOp aKTMBHO TMOAAEPKUBAIOTCS YUEHBIMH, BBI3BIBAIOT JUCKYCCUU U
Pa3BUBAIOTCH.

30 Theorist of modernity / Ed. by R. Robertson and B. S. Turner. London: Sage Publications, 1991.
3! Law and the social sciences / Ed. by Leon Lipson and Stanton Wheeler. N. Y.: Russell Sage Foundation, 1986.

52 Interpretations of modern legal philosophies. Essays in honor of Roscoe Pound / Ed. by Paul Sayre. N. Y.: Oxford Univ. Press,
1947.

33 Hull N. E. H. Roscoe Pound and Karl Llewellyn: searching for an American jurisprudence. Chicago; London: Univ. of Chicago
Press, 1997.
5% The social theories of Talcott Parsons. A critical examination / Ed. by M. Black. Englewood Cliffs: Prentice — Hall, 1961.

33 Contributions to the sociology of law / Ed by B. M. P. Blegvad. Copenhagen; Munksgaard, 1966.
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1.2. PagukaJjbHass aMepUKaHCKasA COMOJOTnYeCcKas
OpUCHpyaeHIUs (peajJcTHYECKas MKO0JA MPaBa)
(0. Xoamc, K. JLaeBeanun, /17K. ®p3uk T. ApHoab)

BropbiM HanpaBjieHMEM B paMKax aMepUKaHCKOM COLIMOJIOMH ITpaBa MOXKHO BBIIEJIUTh Peaju-
CTUYECKYIO LIKOJTY, KOTOpasi pa3BUJIach U3 KJIACCUUECKON coumonornueckon opucnpyaenuuu CIHA.
Bo3moxkHO, rpaHuia Mexly STUMU JIByMs HalpaBJIEHUSIMU HE BCErja 4yeTkas, HO OHa €CThb. DTO
TOYKM 3peHUs] IPUAEPKUBAIOTCA Takue yueHsle, kak C. @. Keuekwsn, B. H. Kyapssues u B. I1. Kazu-
mupuyk, O. 3. Jleiict u JI. C. Mamyt, E. A. Bopotunun, C. C. Ilpakam, 0. B. Tuxonpasos,
0. 4. Backun u E. B. Banuu® u vekotopsie apyrue. B. 1. 30pbKrH oTMeYas, 4TO COLMONIOTMYeCcKast
topuctipyaeHius CIHA «npescraBieHa 1ByMs IJIABHBIMU Pa3HOBUJHOCTSIMU: YMEPEHHBIM KPBLIOM,
TaK Ha3bIBAEMOW rapBap/ICKOM IIKOJION rpaBa Bo riase ¢ P. [layHmom, u Gonee paJuKaibHbBIM Kpbl-
nom — ,,peasuctamu’ (K. Jinesemmun, [Ix. @paHK U ap.)»>7.

Uro kacaeTcsl peaJIuCTUYECKOM IIKOJIbI ITPaBa, TO MPeAJIarajich pa3nyHble ee Ha3BaHus. Tak,
JIx. ®pank B ommmume or K. JlneBesutmHa cumTtasn OmmOOYHBIM yIOTpeOIeHHe TePMUHA «ITIPaBO-
BOI1 peaJiu3M», TaK KaK CJIOBO «pealu3M», IOMUMO BCETO MPOYEro, MMeeT B (puiocopuu 3HaYeHHue,
KOTOPO€ COBEPILIEHHO HE COOTBETCTBYET B3IVISAAM TaK Ha3bIBAEMBbIX ITPABOBBIX peancToB. [loatomy
OH IPEIJIOKUIT Ha3bIBATh MIPABOBBIX PEAIMCTOB «KOHCTPYKTUBHBIMU CKENITUKAMU», a UX MO3ULUH —
«KOHCTPYKTHBHBIM CKETITHLIU3MOM» 8. HO BCe ke 3TO MpeaioKeHue He MOTyYrIIo T0CTaTOUHOM MO/I-
AEPKKHU M 0OBIYHO JaHHOE HalpaBJIieHHe Ha3bIBAIOT MPABOBBIM peaan3MoM. OTeuecTBEHHBIN aBTOP
10. B. TuxoHpaBoB, OTMeYaJ, YTO €r0 MOXHO Ha3BaTh «IOPUCIIPYAEHIIMEN BHIPAOOTKU U TIPUHSTHUS
peleHuii»>°.

JBuxeHue peanucto, kak otMetw1 O. . JleicT, 00beIMHUIO B OCHOBHOM TIpe/ICTaBUTE e
OTPACJEBBIX IOPUIMUYECKUX JUCIUTUIMH — CIIEHUAIMCTOB B OOJIACTH I'PaKIAHCKOTO, KOMMEPYECKOro,
MPeANPUHIMATENIBCKOTO M APYTUX oTpacieit rnpaBa®. MHoOrue peajucTsl Mpexae YeM oOpaTHThCs
K Hay4YHBIM MCCJIEJOBAaHUAM, 3aHUMAJIUCh a[JBOKATCKON MPAKTUKOW. DTa HIKOJNA CTajla JJOTUYECKUM
MPOJOJKEHUEM UM YIITyOJIeHHeM TEOPETHKO-TIPABOBBIX BO33PEHUI MpEICTaBUTENeN KJIACCHYECKOM
couuonornyeckon opuctipygeHiuun CIIIA. OcHoBHOE OTIMYME MPAaBOBBIX PEAJMCTOB B TOM, YTO OHU
TIOMECTHJIM B LIEHTP IMPABOBOY CUCTEMBI CYJEOHBIN MPOLIecC M MPO(eCCHOHANBHBIX I0PUCTOB. MHOTHE
peasbHbIe YCIOBHS CIIOCOOCTBOBAIM TOMY, YTOOBI 9Ta TEOPH s ObLa YCTIEITHO BOCHPUHSITA aMEPUKaH-
CKMMHU IOpUCTaMHU: 3TO U (PyHKIMKM BepXxoBHOro cyzia Kak 11eH30pa 3aKOHO/ATEIbCTBA, PELIAIOIIETO
MOJIMTUYECKUE BOMPOCH], U PACXOKJIEHUsI HOPM TIpaBa U CyA€OHBIX PEIIeHWM, U sIBHAsl BOBJICYEH-
HOCTb CYOB B IPOLIECC CO3AHUSI HOBBIX 3aKOHOB U Jpyrue. OTIn4ne pealiCTOB COCTOUT TaKkKe B
TOM, YTO OHHU BBEJIM SMITMPUYECKOE COLMAIBHO-HAYYHOE MCCIIEIOBAHUE B C(pepy MpaBOTBOPUECTBA
U peaju3allvu npasa.

B pamkax peanrcTUeCcKOM IIKOJIBI TPaBa BBIAEIAIOT ABa HAIIPABJIEHUS: yMEPEHHOE, KOTOpOoe
MpeacTaBieHo, Ha Hawl B3rsad, k. Xommcom u K. JIneBesuimHOM, M KpaiiHee, cpeji CTOPOHHUKOB
KOTOpPOro MoxHO Haspatb JIx. ®psnka, T. ApHonbga. Eciv o noBogy Tpoux MOCIENHUX YYEHBIX

3 Cm.: HUcropus nomatnaeckux yaenuii / [lox pen. C. ®. Keveksstna u I'. W. ®egpkuna. M.: Tociopusnar, 1960; Kyopsisues B. H.,
Kazumupuyx B. I1. CoBpemennas coronorus rmpasa. M.: IOpucts, 1995; Ucropus nonnriaeckux yaenuii / Ilox pen. K. A. Mokudesa.
M.: Boicmast mkona, 1972. Y. 2; Micropust NOMATHYECKHX M IIPABOBBIX yUeHU: Xpectromatus / ABT. — cocT. E. A. Bopotwmus u 1p.;
o pex. O. 3. Jleiicta. M.: I'opoger, 2000; Ipaxaw C. C. ¥Opucnpynennus. Gunocodus npasa: Kpatkuii kype. M.: Akagemust, 1996;
Tuxornpasos FO. B. OcHoBbl (pustocoduu mpasa: Yue6. nocodue. M.: Becthuk, 1997; VcTopust NOTUTHYECKUX U TIPABOBBIX yUCHHIA:
Kowncriexr nexiwit / Tlox pen. 0. 4. Backuna, D. B. Ky3uenosa, E. B. Baiuna. CII6.: Anbda, 1999.

5 Hepcecsiny, B. C. ®unocodus npasa: YueOHUK uist By30B. M., 1983. C. 611-612.
38 Frank J. Are J udges Human? // University of Pennsylvania Law Review. 1931. V. 80.
» Tuxonpasos IO. B. OcHoBbl (prnocoduy mpasa: Yued. nocodue. M.: Bectuk, 1997. C. 568.

60 VcTopus NOMMTUYECKUX U TTPaBoBLIX yueHui / ITox pen. TOKT. opua. Hayk, mpod. O. 3. Jleiicra. M., 2001. C. 636.
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HE BO3HMKAET COMHEHMH, TaK KaK OHM CAMU OTHOCWIIM CE0sl K «pPeasTUCTHUYECKOW» IIKOJIE TpaBa,
1o O. V. Xonmca oTeuecTBEHHbIE aBTOPbI HE BCET/Ia YKA3bIBAIOT B KAUECTBE MPEACTABUTENSI JaHHOW
IITKOJTBI, YTO CKOPEH BCEro CBA3aHO C TEM, UTO ero moaxof 061 6osee pruaocockum 1 abCTpakTHBIM,
4yeM B oOmernpuHsaTom peanusme. O. Xonmca Mbl NpeajiaraéM CUUTaTh PeaicToM, COIJIaliasich B
naHHoM ciydae ¢ nosuimen Cunxa Cypus [Ipakain, Ha TOM OCHOBaHMH, YTO OH OMpEAesIsiI PaBo
KaK MPOrHO3 TOTO, YTO B ICUCTBUTEILHOCTH COBEPIIUT CY/, U MPU3bIBAJ K OCO3HAHHOMY ITPU3HAHUIO
3aKoHOJaTeIbHOU (PYyHKIMK cyaoB. OH cTasl uaenHsiM BioxHOBUTENeM [, dpaHKa, MOBIUSI Ha
B3rsiabl K. JlneBermHa u okaza cepbe3Hoe BIUSHIE Ha Pa3BUTHE B3IJISOB PEATUCTOB.

Omusep Yaugemn Xommc (1841-1935) — poc u oOy4ancst B BoctoHe, cHayana OH mocerian
YaCTHYIO LIKOJTY, 3aTeM ["apBapAckuii Koieqx, KOTopblil 3akoHuYm1 B 1861 r. Beimyck coBnas ¢ Hava-
soM ['paxkjaHckoi BOMHBI 1 X0JIMC cpa3y ke roiies B apmuio. OH mpocitykui B apmuu 3 roja, ¢ 1861
o 1864 r., cHauaa JIeNTeHaHTOM, a IMOTOM KarutaHoMm 20-ro rnoJika BojionTepoB Maccauycerca. Ero
nosik ObLT yacThio [ToToMakckoit ApmMuH, ¢ HUIM OH IPUHAMAJT Y4acTUE BO MHOTHUX CPAKEHHUSIX, ObLT
TPYXK/IBl PAHEH, YTO HE MOMEIIAJI0 €My Ha3blBaTh BOMHY «OPraHU30BAaHHOM CKYKOW».

HemoOunm3oBaBIMch U3 apMun B 1864 1., X0nMc CTONKHYJICS ¢ poOieMolt BeiOopa mpodec-
cuu. [Tocuntas, 4yTo UHTEpEC K (PUIOCO(PUU U TUTEPATYPE HE MOKET NOCITYKUTh OCHOBOH ISl TPOY-
HOU Kapbephl, OH BHIOpaJ mpaBo U mpodeccuio oprcTa. B 3ToM ke rony oH noctynui B 'apBapackyio
nikony npasa. OkoHuMB ee B 1866 r., OH oTnpaBwics B mytewectsue 1o Espone. BepHyBiuch B
Awmepuky, oH ctas padortats opuctoM Ha pupme. C 1870 mo 1873 r. Xonmc ABISAICS peIakTOpOM
American Law Review, a B 1873 r. BRICTYIIWI B KaUeCTBE peJlakTopa JBEHaAIaToro n3nanus «Kom-
MEHTapUeB M0 aMepPUKAHCKOMY TpaBy» KeHTa B yeThipex Tomax. 3a roj 10 3TOro OH KeHUJICS U B
1874 r. coBepim BTOpoe MyTellecTBre B AHIIMIO. 371ech OH no3Hakomuics ¢ @peaepuxom [oso-
KOM, KOTOPBIH TaKke MHTEPECOBAJICS MTPABOM U €r0 UCTOpUei. Pe3ynbraTtoM 3TOro 3HakoMCTBa CcTaja
HEOTHOKPATHO M3/1aBaeMasi TIeperucka, B KOTopoil XoinMc HanOosiee TOTHO BbIPa3iil CBOM B3JIsIbI
Y MBICJTH O TIpaBe.

B 1882 r. Xonmcy npemioxkuiu mpoyects Jiekiuio B bocronckom Jloyanckom UHcTutyTe M
OH peIluI TIOCBATUTD ee o0ImeMy rpaBy. B 1881 r. mosiBumnack ero kaura «Oo1iee npaBo», KoTopas
cTaJsia KJIacCU4YecKor paboToi 1 0003HAUMIa HOBBIM 3TAll B aHIJIO-aMEPUKAHCKOU I0pUCTIPY/ISHIIUH.
B pesynbrare B 1882 r. Xonmc cranoButcs npodeccopom [apBapackoil MKOJB MpaBa. S aekaopst
1882 1. B Bo3pacre 41 royma oH ObUT Ha3HAYEH MIOMOIITHUKOM cynbi BepxoBHoro Cynia mrara Macca-
yycerc. X0JIMC 3aHUMaJI 3TY JIOJKHOCTD J10 5 aBrycta 1899 r., Koraa ero Ha3HauMJIu Mpejice/iaTesieM.
A 8 nekabps 1902 r. mpe3uneHTt Py3Benst HazHauwmI ero wieHoMm BepxosHoro Cyna CIIIA.

Cynpent Bepxonoro Cyna CIIHA Xonmc ocraBasicst moutu 30 JIeT U yies B OTCTaBKYy B Ipe-
KJIOHHOM Bo3pacte (eMy Obu1 moutu 91 rom). 3a ocoOble MHEHUS1, KOTOpbIE MPHUBJIEKAIIH K €ro Cyaeo-
HOU JeATeIbHOCTH MOBLIIIEHHOE BHUMAaHIE, €ro Ha3plBIU «Beaukuit HecormacHbIi».

XO0JIMC HAKOT]a He 3aHUMAJICS TOJIMTHYECKOM esitenbHOCThIo. C 1876 o 1882 r. oH ObL1 ute-
HoMm CoBera HaOmonareneii (IToneunteneit) ['apBapackoro yHuBepcuTeTa, HO HUKOTJa HE Y4acTBO-
BaJI B Pa3/IMYHBIX OOIIECTBEHHBIX OPraHU3aIMsX, B OTIMYME OT MHOTHX I0prcToB BoctoHa. Cynps
Xonmc ObUT TIpesiad cBoer MPOgeCCuy, OH MOCBATHI ce0s1 M3YUYEHHIO TpaBa U €ro MpHMEHEHHMIO Ha
npaktke. Kpome nznanus «KommenrtapueB Kenra» u «Oo1iero npaBa», X0oamc u31aJl KHUTH OT4e-
TOB O CBOel padoTe Cyapu, COOPHUK MTPABOBBIX 3aMETOK M COOPHUKH CBOMX peydeil, MHOTHE U3 KOTO-
PBIX (XOTSI U He Bce) ObUIM TIOCBSIIICHBI TTPaBY.

XoJmc BHEC 3aMETHBIN BKJIaJ B (POPMUPOBAHUE aMEPUKAHCKOUN COLMOJIOTMUYECKON IOPUCIIPY-
AeHImu. B CBOMX Hay4HBIX TpyJax MHOTHE OTE€UECTBEHHBIE U 3apyOeKHbIe YUeHble OTMEYAIOT €ro
pOJb B pa3BUTHM UjeH couuosnornyeckoit mkosnsl npasa B CIIA. O Xonmce ynoMUHAIOT B CBOMX
padorax B. A. TymanoB, C. ®. Keuekbsin, JK. Kapoonse, B. H. Kynpsisues u B. I1. Kazumup-
uyyk, C. C. Ilpakami, B. H. Kcenoconros, 0. B. Tuxonpasos, B. A. Yersepnun, B. B. Jlanaesa,
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N. 10. I'peBuios, B. M. Coipbix®! u ap. OgHako HECMOTPS Ha 3TO, CJAEAYET 3aMETUTh, UTO MPAKTHYe-
CKM BCE yKa3aHHbIE aBTOPHI, IPU3HABAS BaKHOCTb IIPABOBbIX MJIeH X0IMca, MOCBALIAIOT EMY B JIy4-
1eM cityvae ab3all, He pacKpbiBasi MHOTHE TTOJIOKEHHS €ro MPaBOBOM KOHIETIIMHY, ee UCTOKU. [1pu
9TOM PsiJ] yYEHBIX TOBOPHUT O XOJIMCe, Kak 00 aMEpPUKAHCKOM CYJIbe U ITPABOBE/IE, SIBJISIONIEMCS yue-
HUKOM U npuBep:xkeHueM Pocko IlayHna, pa3BuBILIEM MONOKEHUE O TOM, YTO MpaKTHYECKas Lesie-
COOOpa3HOCTh MMEET periaioniee 3HauyeHue B cyneoHbix aenax (B. A. Tymanos, B. H. Kyapsisues u
B. I1. Kasumupuyk, FO. B. Tuxonpasos, B. H. KcenogonToB). [Ipyrue xe aBTopbl yTBEpP:KAAIOT, UTO,
HaoOopoT, Xonmc okaszan BiausgHue Ha [laynnma. Tak, B. B. JlamaeBa ormeuaer, uto [layHmom Obutn
pa3BUTHl HEKOTOpPbIE Te3uchl Xonmca. [IpeacraBisercs, 4To B JaHHOM Clly4yae MOXKHO T'OBOPUTH O
B3aMMOBJIMSIHUY JIBYX YUEHBIX, OTHOCSIIUXCS K TaK Ha3biBaeMoi ["apBapckoi mikose nmpasa (Xoamc
nocrynui B ['apBapackyio mkony npaBa B 1864 r., a P. INaynn obyyancst B 'apBapackoii mikosne
npaBa ¢ 1889 r., a B mepuop ¢ 1916 mo 1936 r. ObLT ee gekaHOM), KaK/Iblii 13 KOTOPBIX B XOJIe HAyd-
HOM, a TaKKe IPAKTUIECKOU JIeATeIbHOCTH C(hOPMUPOBAIT CBOIO ITPABOBYIO TeopHio. Takum oOpa3zom,
HEeYAMBUTENIBHO, YTO B3MIAAR Xonmca u [layHoa nepekImKaioTes Apyr ¢ APYroM M MMEIOT OOIIyIo
OCHOBY — IparmatusM. Ho eciu MHOrue poccuiickue aBTopsl ocBsAmaloT [layHay v ero KoHuenmu
npasa 1eJible naparpadbl 1 UCCIEAYIOT €ro B3MISIIB B qUCCepTaIUsIX *2, To X0IMCy OHM YAESIOT 3Ha-
YUTEJILHO MEHbIIIE BHUMaHUSI.

Kapn Hukepcon Jlnepesmun (1893—1962) — Bbliaiomuiicss aMepUuKaHCKHUI I0PUCT, POAWIICS B
3anagsom Cuatie, mtar Bammnarton. B 1895 r. ¢ cembeii nepeexan B Huio-Mopk, a B 1909 r. 0KOH-
yni1 Beictnyio mkony a5 MaibuukoB B bpykimHe. 3atem oOyuancsi B MeksienOypre (I'epmanust),
i€ KW Yy POACTBEHHUKOB Jpyra ero ceMbM. 3a TpH roja, npoBeJeHHble B I epmanuu, Jliesenx
xopoio ycBous HeMelkuil s3bIk. B 1911 r., nocetus Yuusepcurer Jlozanus! B lIBeitiapuu, o
noctyrmn B Menbckuii koywtemxk. BecHoit 1914 r. 1714 n3ydeHus JATHHCKOTO M (ppaHITy3CKOTO A3BIKOB
oH npoyumics cemectp B Copoonne B [Tapuxke. JlneBesutnH ObLI el1ie CTYIEHTOM, KOTJa BCIIBIXHYJIA
IlepBast MupoBas BOHA, U XOTS €r0 HE MPU3BIBATM B apMUIO, OH CpakaJiCsl C IPYCCKOM apMuUel Ha
3anagHoM (ppoHTe u ObuT HarpaxkaeH Kenesueim Kpecrom. Ilocne panenus B HostOpe 1914 . oH
IIPOBEJI IOYTU TPU MECALIA B BOGHHOM TOCIUTAJIE.

JInesenmun BepHyscs B Coemunennsie Iltats B 1915 1. 1, mpoaomku obyuenne B Menbckom
YHUBEpCUTETe, TIOCTyNII B MenbcKylo Koy 1paBa. B TeueHue Tpex JieT OH paboTall pefakTopoM
Henbckoro KypHaJia mpasa, rjie oImyOJIMKOBa MHOTHE CBoU cTaThu. B 1918 ., okOHUMB 00yueHue,
JlneesmnH ocrascs npernoaaBath B [1Ikone rnpasa (IJ1aBHBIM 00pa3oM KOMMEPUYECKOe MpaBo, KOTO-
POE MO3Ke CTAJIO ero CreUAIbHOCTBIO). B centsiope 1920 1., cuntas, 4To NpaKTHUECKUI OITBIT BaXkeH
TSI aKaZIEMUYECKOM Kapbepbl, OH YCTpouyicst paboTarth B opuandeckuii otaen HarponansHoro Cutu
Banka B Heo-Hopxke. Bekope Tocie Toro, Kak ero MpHHAIM Ha paboTy, GaHK PacITyCTHT I0pUIIIe-
CKUM OTJeJ U nepeai BeeHue cBoux jen opuanueckon ¢pupme [lepmana u Crepnunra. Jlnesen-
JIMH Take ObUT MepeBeieH Ha HOBYIO padoTy U MPOIOKUI 3aHUMAThCsI OAHKOBCKUM TpaBoM. Criy-
CTs1 /IBa TO/Ia OH PEIIWJI BEPHYThCS K 00pa30BaTeIbHON JEesITeIbHOCTH 1 ObUT IPUHSAT HA TOJKHOCTD
notienTa B MebeKyo Koy 1paBa.

C 1925 r. go 1951 r. JIneenmmu pabdotan B Ilkone npaBa KomymoOuiickoro yHuBepcurera,
B 1948-1949 rr. uyuran nekuuu B ['apBapickon mikose npasa. B atoT nepuoa oH crai npodecco-

1 Cm.: Tymanos B. A. Kputuka coBpeMeHHOH Oypkya3Hoil Teopuu mpasa. M., 1957; Ucropust nommutrdeckux ydenuit / Ilox
pen. C. ®. Keuekpsina u I'. Y. ®eapkuna. M., 1960; Kapoonve K. YOpunnueckast conmonorusi. M., 1986; Kyopsisues B. H., Kazu-
mupuyk B. I1. CoBpemenHast cormonorust npasa. M., 1995; Ipakaw C. C. YOpucnpynenuus. ®unocodus npasa: Kparkwmit kype. M.,
1996; Kcernogponmoes B. H. OcHoBol conmonoruu rpasa. M., 1997; Tuxonpasos FO. B. OcHoBbl (unocodumn mpasa: Yue6. nocodue.
M., 1997; Yemeeprun B. A. Ilonatus npasa u rocysapcrsa. BeegeHue B Kype Teopuu rpasa u rocygapersa. M., 1997; Jlanaesa B. B.
Cormonorus mpasa. M., 2000; I'pesyos FO. H. Cormonorus npasa: Kype nexkuuit. CI16., 2001; Conponorus npasa: Y4eOHoe Hoco-
6ue / Ilox pen. B. M. Cripeix. M., 2001.

2 Cwm., Harpumep: Jpooviuesckuii C. A. Victopust NOTUTUYECKUX U IPABOBBIX YUEHUI: OCHOBHBIE Kilaccudeckue uneu. M.: I0pu-
crb, 2003; Heanenxo O. @. AMeprKaHCKasl «COLMONOTMYECKast IOPUCTIPYAEHIMs»: ABTOped. IHC. ... KaHA. Iopull. Hayk. M., 1962;
Cuispanyes /1. T'. Tlparmatusm B npase (Meton Pocko IMaynna): ABroped. auc. ... kaua. opun. Hayk. CII6., 2002 u zp.

22



['. 9. Appire3asioBa. «Couumonorunueckas opucnpyienius B CIIIA B XX Beke»

POM, HarmMcaja MHOTO Hay4HBIX padot, Bkimouas «Kycr exeBuku» (1930), mpenHa3HAYSHHBIN 7151
MIEPBOKYPCHUKOB I0pUIMYEcKoro (pakysbrera. OH Takke Harucal 1 U3JaJ1 BeAylIylo padoTy B cepe
KoMMepueckoro npaBa «Kasycel u marepuasisl o ToproBomy mpapy» (1930). Ero tpyasl 3axBa-
THIBAJIM U Heopuandeckue odnactu. [Ipumepom ciyxut padorta mno antponosnorun «lllaiieHHCKuit
myTh» (1941), HarMcaHHAsi B COABTOPCTBE C aHTPOIOJIOrOM AJJaMCOHOM Xo0eseM, Te paccMaTpH-
BaJIMCh OCOOEHHOCTH MPABOBOTO MaTtepuania u caMoObITHOCTh IllalieHHckux uHaennes. JlneBeumH
TaK)Ke aKTUBHO YYaCTBOBAJI B ESITEIbHOCTH PA3JIMUHBIX OOIIECTBEHHBIX OPraHU3aIui.

B 1951 r. JIneBesumH npucTynl K padote B YHuBepcuTeTe UMKarcKoy IIKOJIbI Mpasa, Tjie
MpenogaBajl B TEYEHUE MOUYTH JECSATH JIET U BBICTYITUII IJIaBHBIM JTOKJIAJYMKOM I10 MOBOAY YHU(U-
[IMPOBAHHOTO KOMMEPUYECKOT0 KOJIeKca, pa3padoTaHHOro B Havase 1950-bIX IT.

Bynyuu npoceccopom npasa B Konmymo6uiickom yHuBepcurete, JIneBenH ObuT pHUIJIAIeH B
1928 r. ynTaTh JIEKIIMU [0 AMEPUKAHCKOW CUCTEME TPEeLieIGHTHOTO IpaBa B JISUIIIUICKOM YHUBEP-
curere, rae B 1931-1932 rr. oH BHOBb UMTaJ JIEKIMU YXKE 110 COLIMOJIOTMH IpaBa. SIBis sich IPOTUB-
HUKOM (parm3ma, oH OoJbiie He BepHysics B ['epmanuio. JlneBeiH ymep, He YCIeB OCYIIeCTBUTD
ele ofiHy moe3zKy B I'epmanuio ¢ jgekuusmu. Hesamonro 1o ero cMeptu Oblia OIyOIMKOBaHA €ro
nocsieiHss pabota « Tpaguiius odiero mpasa» (1960). Kapn Hukepcon JInepesun ymep B Ynkaro
13 deBpans 1962 r. Yike nocse ero cMepTH ObLIM M3/1aHbI TAKKE €ro padoThl, Kak «CucteMa mpetie-
JeHTHOro mpaBa B AMepuke» (1989) (Ha 6a3e ek, omyOIMKOBaHHBIX B [ epMaHy Ha HEMEITKOM
s3bike B 1933 1.), «IOpucnpyneHiys: peajusM B TEOPUU U MpakTuke» (1962).

JlneBesutiH, UcclieNOBABIIMIA TakKe cepbl, KaK TOProBOe MPaBo, JOrOBOPHOE MPaBO, CyAeOHasT
MpakTHKa (Ipexkae BCero aneuisiiMOHHasi MHCTAHIMS), COIIMOJIOTHS TpaBa, aHTPOIOJIOTHs, SBJIs-
ercsi, TIOKaJyl, caMbIM 3HAYUTEIbHBIM CPEAM MPaBOBHIX peanuctoB. Ero 6uorpad Yuibsam Teu-
HUHT Ha3BJI €r0 «CaMbIM POMAHTHYHBIM M3 MPABOBBIX PEAJIMICTOB U CaMbIM 3€MHBIM U3 TEOPETH-
KOB IpaBa»®3. HarboJee mosHO npaBoBo# peayimaMm JUieBe/uMHa OTPakeH B TAKUX ero padoTax, Kak
«Kycr exxeBukmn», «Crcrema npereieHTHOro npasa B AMeprke», « Tpaauiust oo1iero mpasax.

«Kycr exeBukn» — 3T0 JIEKIMM, MPOYUTAHHbBIE CTY/IEHTaM-TIePBOKYPCHUKAM IOPHINYECKOTO
(akynbrera KomymoOuiickoro ynuepcuteta. [IpeacraBiieHHble B 9Tl padoTe Hien MpaBoBOro pea-
JU3Ma TNPUBJIEKJIM K HEMY BHUMAaHWE. YUEHBI W3BECTEH CBOMM 3asIBJIEHHUEM, OTHOCSIIMMCS K
CyabsiM, 1iepudaM, KJepkaM, TIOPEMHBIM CIIyKalIUM M aJBOKaraM, COIJIACHO KOTOPOMY «TO, YTO
AeNAl0T 3TU JOKHOCTHBIC JIMIIA TIPU pa3pelleHny CIIOPOB U ecTh caMo MpaBo» . OH yTBepikaal,
YTO HEOOXOAMMO M3Yy4aTh MPABOBbIE PEIIEHH S, YTOOBI MOHSATH, YTO CYJbU HAXOASITCS MO BIUSIHAEM
MHOTUX (haKTOPOB, HE UMEIOIIMX HUYEro oomiero ¢ mpasom. JlnesesutnH nucan: «B Teuenue gonaroro
MyTH, 1JIs1 KPYITHOMACIITAOHOTO M3MEHEHHUsI U POCTa JOKTPUHBI M HAIIMX MPABOBBIX MHCTUTYTOB. ..
MPAaKTHUECKH HEe3aMeTHbIe U3MEHEHHS. .. OKa3bIBaIOTCs O0Jiee 3HAUMMBbl, YeM MCTOPHUYECKH KJTIoue-
Bble MOMEHTHI»%. TakuM 00pa3oM, OH BEpWJI, YTO IOPUCTHI JOIKHBI YMETh HAXOAUTh YOEIUTEIlb-
HbIE apPTYMEHTBI, KOTOPbIe TOMYEPKUBAIOT CHEMU(PHUIHOCTD JeJ1a, TAK KaK IMEHHO 3TU (haKThl HHOTAA
MOTYT OKa3bIBaTh OOJIBIINH 3(p(heKT Ha KOHEUHBIN Pe3yJIbTaT, YeM NojjIekariee MpIMEeHSHUIO TIPaBo.

«Cucrema nperieIeHTHOroO paBa B AMepuKe», OCHOBaHHasi Ha Jiekiusax 1933 r., omvnyaercs
OOJBIIIEH CIIOKHOCTHIO, TaK KaK MpeaHa3HAvYasach 1Jis JUIl 00Jiee ONBITHBIX, YK€ 3HAKOMBIX C TPax-
JAaHCKHMM TPaBOM, UTO JJAJI0 BOBMOXKHOCTD JIIeBe/IMHY U3JI0KUTh CBOU B3MJIsbI O0Jiee yriTyOlIeHHO.

«Tpamunus obuiero mpaBa», co3aBaeMasi Ha MPOTSKEHUU JECATHIETHI Oosee pacTsHyTa,
nonHa orcrymiennit. ITpocdeccop npasa Membckoro yHusepcutera Ilonm TeBupI] OTMeuan, dTo,
HECMOTpsI Ha TO, YTO 3TO BeJIMKasl padoTa, el He XBaTaeT «aKKypaTHOCTU U CTPOMHOCTH apryMeHTa-
[I1H, TIPUCYIIEH Oosiee paHHUM padoTam» .

63 Twining W. Karl Llewellyn and the Realist Movement. Norman: University of Oklahoma Press, 1973.
4 Llewellyn K. The Bramble Bush. N.Y.: Oceana, 1930. P. 3.
85 1 Jewellyn K. The Bramble Bush. N.Y.: Oceana, 1930. P. 57.

6 Gewirts P. Editor's Introduction // Llewellyn K. The Case Law System in America. Chicago: The University of Chicago Press,
1989. P. xiv.
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TeM He MeHee Bce TU KHUTH SIBJISIIOTCS TIPOAYKTOM M3JIOKEHHS OIHHMX M TeX K€ B3IVIS/IOB
JIneBemvHa Ha npaBoBy1o cuctemy. OH yTBEep:KAall, YTO MPABOBOW peasiu3M, 3To He usiocodusi, 1
HE IIKOJIA CO CBOEW YETKO BHIPaKEHHOW, OOIETIPUHATON TEOPUEH, STO TPyIINa MPaBOBEIOB, BbICKA-
3bIBaBIIMX CBOM MHeHUs B 1920-1930-e rr. u umeronmx oOmmil moaxon K npasy. Corammasch ¢
Jxepomom PpIHKOM, OH OTMEYAJ, YTO OHU CXOXKHU TOJBKO B CBOEM OTPUIIAHWH, B CBOEM CKEITH-
U3Me, B CBOEH 1I0003HaTe IbHOCTA®’

67 Llewellyn K. Some realism about realism // 44 Harvard Law Review, 1931. P. 1233.
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KoHen 03HakoMuUTEJIbHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.
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