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O. A. Ilose:xxaeB
IIpaBa 3acTponmuKa HA 3eMeJbHbIN
Y4acTOK 1 BO3BeJEeHHOE UM CTPOEHHE:

HCTOPHUSI CTAHOBJIEHNS U 3aPYO€:KHBIH ONbIT

THE RIGHT OF THE DEVELOPER FOR A PLOT OF THE LAND AND
STRUCTURES BUILT: FOREIGN EXPERIENCE AND THE HISTORY OF THE
FORMATION

Monograph
O. A. Polezhaev

This monograph examines the foreign and domestic historical experience of the legislative
regulation of land development. As the object of legal research selected the law of the modern
European States belonging to the continental legal family (Germany, France, Italy, Estonia,
Switzerland, Austria and Ukraine). Explores the experience of the domestic legislator in regulating
the mentioned relations, obtained in different historical stages — pre-revolutionary and Soviet periods.
The system of legal regulation of relations on land development is derived and is in direct dependence
from different factors the most significant of which are: the views on the legal merits of the category
of immovable property, as well as the value of physical and legal relations arising between the land
and the structure located on it. It is noted that the legal regulation of relations on land development
is not restricted by the civil law, since it is obvious the impact of the sectors of public laws. It is
argued that the experience of foreign and domestic legal orders can be considered in reforming the
modern Russian civil law.

Hopwmsbl poccuiickoro 3akOHOAATENbCTBA, PETYIMPYIOIIME OTHOILIEHUS 10 3aCTPOIKE 3eMeJb-
HBIX YYaCTKOB, SIBJISIOTCSI He3(h(PEKTUBHBIMU U HE CIIOCOOHBI TapaHTUPOBATD 3aIIUTY 3aKOHHBIX MHTE-
PECOB 3aCTPOMIIIMKOB WJI COOCTBEHHUKOB 3€MEJIbHBIX YYaCTKOB.

M3BecTHBIE OTEUECTBEHHOMY IMPABOIOPSIIKY BEIIHO-TIPABOBBIE CIIOCOOBI 3aCTPOMKH 3eMellb-
HBIX YYaCTKOB HE OTBEYAIOT COBPEMEHHBIM TPeOOBAaHHAM I'PaXkJAHCKOTO 000POTa, YTO HEOJHOK PATHO
OTMEYaJIOCh B IOKTPUHE I'PaKIAHCKOTO TpaBa’.

HecoBepinieHHbIM OcTaeTcsi U 00s3aTeIbCTBEHHOE MPABOBOE PETYJIMPOBAHIE OTHOIIEHUH T10
3aCTpOMKE 3eMeJIbHBIX YUaCTKOB?, UTO MO3BOJISIET CAEIaTh BHIBOM, O MPOOIeMax HOPMAaTUBHOTO pery-
JIMPOBAHUS YIIOMSHYTBIX OTHOILIEHHH.

Henocratku oTeuecTBEHHOTO 3aKOHOAATENBCTBA MOOYKAAIOT HAC BOCIIONB30BATHCS METOIOM
CPaBHMTEJILHOTO MPABOBEICHUS, MO3BOJSIOIIMM W3YyUUTh ONBIT PEryJIMPOBAHUSI TOXIECTBEHHBIX
OTHOILICHUI B MTHOCTPAHHBIX IPABOIMOPSIIKAX, BHISIBUTh UX YHUKAJIbHBIE OCOOEHHOCTH, a TaK K€ OIpe-
JEJUTh IOCTOMHCTBA U HEJOCTATKU.

Bonee Toro, rporieccsl riodaiu3aiym, KOHBEPreHIUH MPaBOBBIX CUCTEM CTAHOBATCS Bce Oosiee
3HAQUMMbIMH, B CBETE YEro METOJ CPaBHUTEJIBHOTO MPABOBEICHUS MPHOOPETaeT O0COOYI0 aKTyallb-

! AxxkypartoB U.10., Kopmrynos H.M., Xopes A.A. K Bonpocy 06 orpannueHusx 1 oOpeMeHeHusIX mpasa cooctBeHHOCTH // ['ocy-
gaperso u npaso. 2000. Ne 10. — C. 60.
2 EpmoB O.I'., ITonexae O.A. IIpaBo 3acTpoiiku 3eMeJIbHOrO yyacTKa Wiy rpaBo apesasl? //IIpaBo u skoHomuka. 2013. N 2. —
C.75.
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HOCTh® . TI0oJTHOE CXOICTBO COIMATIbHO-9KOHOMUYECKUX YCJIOBHI (POPMUPOBAHUS TIpaBa JBYX HJIH
HECKOJIbKUX TOCYAPCTB MpU OOJBIIIEN UM MEHBINIEH CXOKECTH MX MPABOBBIX TPAIUIIMI 1a€T OCHO-
BaHUE U1l NPEANoaokeHUs 3(PPEKTUBHOIO MCIONb30BAaHUS B paMKax OJHON IPAaBOBOM CHCTEMBI
HOPM KOHCTPYKIIMIA 1 MHCTUTYTOB, 3aMMCTBOBAHHBIX U3 APYTOM MPABOBOM CUCTEMBI* .

KommnaparusucTckuii MeTo[] O3BOJISIET UCTIONb30BATh U YUYUTHIBATH KaK MO3UTUBHBIN, TaK U
HEraTHBHBIN OIBIT TIPABOIIPUMEHUTENIBHON MPAKTUKKA MHOCTPAHHOTO Trocynapcrsa . Ocoboe 3Haue-
HHE UCIHOJIB30BaHUS CPABHUTEIILHOTO METOJA B TPAXKJAHCKOM IpaBe MPU3HAETCSA U B 3apyOesKHOM
Tepatype’.

[TpaBoBas cucrema Poccun, 6e3yciioBHO, TPUHAJIEKUT K KOHTUHEHTAIBHOM IPaBOBOM ceMbe
YTO MO3BOJISIET MPOBECTH CPABHUTEJILHO-IIPABOBOE UCCIIEAOBAHUE OTEYECTBEHHOTO I'PaJIaHCKOTO
IpaBa C MPaBOM HMHOCTPAHHBIX IOCYJApCTB, OTHOCSIIMXCS K KOHTUHEHTAJIbHON IPABOBOM CEMbE.
[IpencraBisieTcss 0OOCHOBAaHHBIM TIPU WCIIOJIb30BAaHUM METOJA CPAaBHUTEBHOTO IPABOBE/ICHUS
UCTIONb30BATh 3aKOHOATEIbCTBO:

1) 'epmanum, Ha (hopMUpPOBaHKE KOTOPOTO 0COO0E BIMSIHUE OKA3aJi0 MaHAEKTHOE MPaBo, 1O
MPUYUHAM 0COOO0M OJTM30CTH TePMAHCKOTO U POCCUHCKOTO I'pakJAHCKOTO mpaBa’.

2) ABctpuwm u llIBefiiapuu BBULY (pOPMUPOBAHUS yKa3aHHBIX MPABOMOPSIKOB MO/ 3HAUUTEITb-
HBIM BJIMSIHUEM JOCTH)KEHUI T€pPMaHCKOro MmpaBa’.

3) ®paniun u Utaniu, XxapakTepusymomieecs: O0COObIM BIMSHUEM PUMCKOTO IpaBa Ha (hopMu-
POBaHME YIIOMSIHYTBIX TIPABOBBIX cucTeM '°.

4) YKpauHbl, BBU/Iy HUIMYUS CXOKHMX COIMATBHO-9KOHOMHUECKHX YCJIOBHMA, OOYCIIOBIEHHBIX
JUTATEJIbHBIM B3aUMOJIEHICTBUEM B KOHTEKCTe equHoro rocyaapcrsa CCCP.

5) He noanie:xuT M3Y4YEHUIO ONBIT MPABOBOTO PEryJIMpPOBAHUSI OTHOLLEHUM, MO 3aCTPOMKE
3eMEJIbHBIX YYacTKOB, C(POPMHUPOBAHHBI B CTPaHaX C AaHIVIO-CAKCOHCKOM IPaBOBOM CHUCTEMOW
(oGmiero mpaga). [1o mprunHaM He COBMAJEHMS U CEPhE3HBIX Pa3IMUMil B MOAXOHAX OMpeeIeHHs
HEJBIKMMOTO UMYIIIECTBA, MTPaB 001a1aTesst HeABMAKUMOCTH, CUCTEMY TpaB Ha 3eMeJIbHbIe YYaCTKH
JIUII, KOTOpBIE HE SIBJISIOTCS COOCTBEHHUKAMU.

IOpunnueckomy aHammsy OyayT HOABEPrHYTHI HE TOJIBKO MHOCTPAHHbBIE MPABOMOPSAKH, HO U
OTEUYECTBEHHBII OIMbIT IIPABOBOTO PETYIMPOBAHUS YIIOMSHYTBIX OTHOLLIEHUH.

NccnenoBanus nojasekar JOPEBOMIOLIMOHHOE U COBETCKOE 3aKOHOAATEIbCTBA, OIBIT KOTOPBIX
MOXET ObITh M3Y4€H, UTO TIO3BOJIUT OIMPEAETUTh BOZMOXKHOCTD UCTIONB30BAHUS OT/IEJIbHBIX ITPABOBBIX
MHCTUTYTOB, B HACTOSIILIMII MOMEHT BPEMEHHU.

CrouT 3aMETUTh, YTO OTHOLIEHUS MO 3aCTPOMKE 3eMEJIbHBIX YYaCTKOB, BBIXOIAT 3a MPeIesIbl
MPAaBOBOTO PETyJIMPOBAHUS IPAKIAHCKOTO 3aKOHOJATEbCTBA TAK, KaK C HEM30EKHOCTBIO 3aTparu-
BaIOT MyOJMYHBIE UHTEPECHl U MOTYT OKa3bIBaTh BIMSIHUE HA TOCYJAPCTBO M OOIIECTBO B IIEJIOM.
[TosTOMy OTHOIIIEHHUS MO 3aCTPOMKE 3eMENIbHBIX YYacTOK OYyIyT MCCIIEIoBaThCsl BCECTOpOHHee Oe3
U3bATUN U OTPAaHUYEHUI, KaK OTIEJIbHBIN U CaMOJOCTaTOYHBIN JIEMEHT IMPABOBOW CUCTEMBI TOCY-
JapcTBa.

3 Bexpys X., CpaBHutenbHoe npaBoBeaeHue. M., 2008. — C. 7.

*BenoB.A., I'pakaHcKoe MpaBo: aKTyaJIbHbIE TPOOJIeMBI TeopyH 1 mpakTuky / [lox o6m. pen. B.A. Benosa. M., 2008. — C. 154.

3 Canpos A.X. CpaBHUTEJIBHOE IPaBOBEACHKE U 3aKOHOTBOpYecTBO // I1paBo u nonmutuka. 2008. Ne 2. — C. 292.

6 Lpaiirept K., KétuX. CpaBautensHoe yacTHoe mpaso M, 2011. - C. 7.

7 Kem6aes YK.M. OcHOBBbI poccuiickoro npasa: B3rsia u3 ['epmanun//Kypnan poccuiickoro npasa. 2013. Ne3. — C. 45.

8 TyszoB [I. Teopust HeEHCTBUTENPHOCTH COEJIOK: OMBIT POCCUICKOTO MpaBa B KOHTEKCTE eBPOMNENHCKON MPaBOBOI Tpagumu». //
CIIC «Koncynptant [1moc».

° Emenskina U.A. Crcrema OrpaHUYEHHbIX BEITHBIX ITPaB Ha 3eMJII0 B POCCUIICKOM TpaBe U HEKOTOPBIX 3apyOe:KHBIX ITPABOIIO-
pankax. // CIIC «IapaHt».

10 Emenpknna MLA. Tam xe., Ty3oB [I. Teopus HeqeHCTBUTEIBHOCTH CIEJIOK: OIBIT POCCHICKOTO ITpaBa B KOHTEKCTE eBPONeicKoi

npaBoBoit Tpaguimu». // CIIC «KoncymbranT ITmoc».
7



O. A. TlomexaeB. «[IpaBa 3acTpoiiuKka Ha 3eMeJIbHBIN YIaCTOK U BO3BEIEHHOE MM CTpOeHue. VIcToprsi CTAHOBIICHHS U
3apyOeKHBIN OITHIT»

HccnenoBanue myOIMYHOTO 3aKOHOIATEICTBA OOYCIIOBJICHO TeM OOCTOSATENILCTBOM, UTO €ro
MOJIOXKEHUsI OKa3bIBAIOT BJIMSHUE Ha IOJIOKEHHE 3aCTPOMIMKA W TpPUHAIJIeKAIee eMy IPaBo
3aCTpONKHU. BeneHue CTpPOMTENbHON AEATEbHOCTH HEMBICIUMO 0€3 HCIOJIb30BAHUS 3eMENTbHBIX
yqaCTKOB, HpaBOBOIjI p@)KI/IM KOTOprX OHpeﬂ@HHeTCH HE TOJIbBKO YaCTHbIM, HO 1 Hy6HI/I‘leIM HpaBOM.

[Ty6mnyHOe mpaBo OKa3bIBaeT BIMSHKE HE TOJIBKO HA 3eMJIETIONb30BAHUE, HO M HA APYTYIO Jiesi-
TEJIbHOCTh, COMYTCTBYIOIIYIO BO3BEACHHUIO CTpOeHUi. VIM orpesensieTcst NOpsIoK CaHKIIMOHUPOBaA-
HHUA U BEACHUSA CTpOI/ITeJI])HOI';I OJETAJIbHOCTU, IIOHYCTI/IMOCTI/I CO31aHuA OTACIBbHBIX KaTCI‘OpI/Iﬁ CTpOC-
HUM, X MTOC/IETYIONIEr0 UCTIOIb30BaHUs U T.]I.

BI)ICOKaH CTCIICHb HpaBOBOFO BO3H€ﬁCTBHH HY6JII/I‘{HO-HpaBOBbIX KOMIIOHCHTOB Ha OTHOIIIC-
HUSI T10 3aCTPOMKE 3eMEJIbHBIX YYaCTOK, TOUHEEe FOBOPsI, MX MOCTOSIHHOE COIPOBOJK/ICHUE U BIIUSIHUE,
OKa3bIBaeMOE Ha YaCTHOIPABOBBIC KOMITOHEHTBHI, JIe/IaeT HEOOXOAUMBIM UCCIIEIOBATh OTHOIIEHHS 110
3aCTpOI';IKC B 1IEJIOM, UTO IIO3BOJIUT OHPCHCHI/ITB BUO U CTCIIEHb UX B3aMMMHOI'O BJIVUSAHUA.
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I'naBa 1. IIpaBoBoe MoJ10:K€eHNE 3aCTPOMAINMKA
3eMeJbHOI0 y4acTKa B 3apy0e;KHbIX IPaBONOPSAKAX

1.1. IIpaBoBoe noJgo:xkenne 3acrponnmuka B I'epmanun

AHanM3 repMaHCKOro MO3UTUBHOIO IPaBa, OKA3bIBAIOIIEr0 BO3AEHCTBHE Ha OTHOILIEHUs IO
3aCTpOMKe 3eMeJIbHBIX YYaCTKOB, TpeOyeT 0COO0ro BHUMAHUSI B CHUTY Pa3iIMUHBIX OOCTOSITEIIbCTB.

ITo muenuio E.A. CyxaHoBa, repMaHCKOe M POCCHICKOE IpaxJaHCKOE MpaBO MPUHAAJIEKAT
HE TOJIBKO K €IMHOM MPaBOBOM CEMbe, HO M OTHOCSTCS K 00IIel repmaHckor BeTBu. Popmymnmpy-
eTCcsl BBIBOZL O TOM, YTO pyccKash M repMaHCKasl [IMBMJIMCTHUKA OCHOBBIBAETCS Ha MepepaboTaHHOM
repMaHCKMMM MAHJEKTUCTAMU PUMCKOM YacTHOM npase'!. ['epMaHCKOe 3aKOHOAATENBCTBO OTINYA-
eTCsl MOC/IE/I0BATEIbHOCTBIO MIPY PErYJIMPOBAHIM OTHOILEHUH IO 3aCTPOMKE 3eMeJIbHBIX YYacTKOB,
a Takxe o0JafaeT 3HAYUTENbHOM CyeOHOM MPAKTUKOM, B KOTOPOW HAIIUIM CBOE OTpaXke€HHe Mpo-
OneMbl peau3alyy MpaB M crocoObl MX pelleHus. Ha HeoOXomMMoCTH ydyera M HMCIOIb30BaHHS
Oosiee YeM CTOJIETHETO ONbITa peali3alliy IpaBa 3aCTPOMKH 3eMEeJIbHOIO Y4acTka, HactauBaeT E.A.
JleoHThEBa, XapaKTepu3ysl ero Kak 3(peKTUBHBINA U BHICOKOPE3Y/IbTATUBHBII MHCTUTYT, 00Iaai0-
MM PEeMMYILECTBaMH 3aKOHO/IATeNIbHOTO pertieHus 2. [IpudanHbl, 00ycIoBUBIIME NOSBICHHE KOH-
LENU1H pa3BUTUs IPAXKIAHCKOIO 3aKOHOAATEbCTBA B PD, cX0HBI 110 cCBOEMY COIepkKaHMIO M Ha3HA-
yeHunio ¢ MotuBamu ['pakianckoro ynoxenust ['epmanum . AHanm3 conepkaHusi, IpeaaraeMoro
KOHLETIMEN MHCTUTYTA BEIIHBIX [IPaB, YKa3bIBACT HA 3HAYUTEbHOE BIIMSHUE HEMELIKOW ITPaBOBOM
cucteMbl'4. OrpOMHBIM JOCTOMHCTBOM F€pPMAaHCKOM ITPaBOBOM CUCTEMBI SIBIISIETCS CEpPbe3Hast JOKTPHU-
HaJIbHasl apryMeHTalysl U TIarejJbHas IpopadOTaHHOCTh TEOPETUUECKUX KOHCTPYKIIMI, B KOTOpBIE
OOBIYHO OOPaMIISIIOTCS] OTHOILEHHSI CBSI3AHHBIE C 3aCTPOMKOM 3eMeJTbHBIX YYacTKOB .

ITpaBoBOE MOJI0KEHHE 3aCTPOMIIIMKA B FEPMAHCKOM ITPABOIOPSIIKE (TO €CTh CTENEHb I0puInye-
CKOM BJIaCTH HaJl 3eMeJIbHBIM YYaCTKOM U BO3JBUTHYTBIM 3/1aHMEM) 3aBUCHUT OT I1paBa 3aCTPOUIIMKA
Ha 3eMeJIbHBII YYacTOK.

[TpaBo cOOCTBEHHOCTH Ha 3E€MENBHBIN YYaCTOK BJIEYET MPUOOpETeHHe MpaBa COOCTBEHHOCTH
Ha CTPOEHUS U COOPYKEHH 1, BO3BUTHYThIE 3aCTPOMIIIMKOM, IIPU YCIOBUM YTPAThl UX TPABO-00bEKT-
HOCTHU Y NPU3HAHUS MOCIEIHUX B KAYECTBE CYLIECTBEHHOM COCTABHOM 4acTH 3€MEJIbHOIO y4acTKa,
B CUJIy peajii3alliy MPUHIIMIIA «[IPUPALUBAHUS».

OrpaHnueHHOe BellHOe MpaBO 3aCTPOHKM 3emesbHOro ydactka «Erbbaurecht» mosposser
NIPUOOPECTH 3aCTPOMILMKY OrPAaHUYEHHOE BEIHOE MTPAaBO HA 3€MEJbHbIA YUYacCTOK U MPaBO O0COOO0M
cobcTBeHHOCTH «Sondereigentum» Ha BO3BEJJEHHOE CTPOEHUE, KOTOPOE CUUTAETCS HEIBKMMOCTBIO.
[Ipu 3TOM J€iicTBUE MPUHIMIIA IPUPAIMBAHUSA W3MEHEHO, YTO MO3BOJISET NPU3HABATh CTPOECHUE
CYILIECTBEHHOM COCTaBHOM YacThIO BEIHOTO MIPaBa 3aCTPOMKH, a HE 3eMeJIbHOIO YJacTKa.

O0s3aTeNbCTBEHHOE NPABO APEH/bl 3eMEJIBHOTO y4yacTKa HaJesseT 3acTpOMIIMKA MPaBOM
CPOYHOI'O MOJIb30BaHUS 3€MEJIbHBIM YUYaCTKOM U IIPAaBOM COOCTBEHHOCTH Ha CTPOEHMSI, BO3JBUIHY-
ThI€ apPEH/IaTOPOM, KOTOPbIE MPU3HAIOTCS BELIAMU JIBUKUMbBIMU IIPU YCJIOBUM CTPOUTENIBCTBA «BpE-
MEHHBIX, HEKAIIUTAJIbHBIX CTPOCHUI».

i CyxanoB E.A. O BuAax cIelok B TepMaHCKOM U poccuiickoM rpakaanckoM mpase // CIIC «KoHCynbTaHT MIToc».
12 Jleoutsera E.A. HacnieacteHHoe npaBo 3acTpoiiku: onbIT repManui // CIIC «KoHCyabTaHT mmoc».

'3 Emenbkusa M.A. CHCTEMA OrPAHWYEHHBIX BEIHBIX MPAB Ha 36MJTIO B POCCHIACKOM MPABE H HEKOTOPBIX 3aPYGEKHBIX MPABOIIO-
psanxax. // CIIC «[apaHT».

14 Cwm. Tam xe. Emenskuna U.A. // CTIC «["apanT».
15 Cm. Tam xe. Emenbkuna U.A. // CTIC «[apaHT».
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[Nonoxenue, MpyU KOTOPOM 3aCTPOMIIUK 3€MEJIbHOTO y4yacTKa SIBJISETCS €ro COOCTBEHHUKOM
MIPY €ro IPUINUECKON XapaKTepUCTUKE, SIBJISETCS HU YeM MHBIM, KaK TOCJIeI0BaTeIbHON pean3a-
el npuHIMIa npupamuBanus (superficies solo cedit), 3akperuieHHbIM B TepMaHCKOM 3aKOHOJA-
tenberBe (1.1 § 94 BGB)'°. BBenenue npuHIuna npupamyBanust Ob10 00yCIOBIEHO TPaAUIMSAMU
T€PMaHCKOTO MPaBa, B KOTOPBIX 0cO00€ 3HAYCHUE YAEISIIOCh TPOTUBONOCTABIICHUIO BEIIEH JIBUKU-
MBIX HeABWXUMBIM'?. VI ipe/icTaBlieHneM, B CHIIy KOTOPOTO €IUHCTBEHHBIM HEABUKUMBIM OOBEK-
TOM SIBJISIETCSI 3€MEJIbHBIA YYaCTOK (KOHLIETIIUS 3eMETbHOTO YYacTKa WJIM KOHLIEMIIUSI €TUHOTO 00b-
ekTa). CTpoeHus, MPOYHO COeIMHEHHbIE C 3eMEeJIbHBIM YUaCTKOM, TEPSIOT CBOIO MPABOOOBEKTHOCTD
Y CTAHOBSITCS CYIIIECTBEHHOIN COCTaBHOM YacThiO 36MEJbHOIO y4acTKa, Ha KOTOPOM pachoJiaraioTcs.
CornacHo muenmnio ®. Bepuredra u . Konepa «obOpaiieHre Belld B CYIIECTBEHHYIO COCTaBHYIO
YacTb MUMEET TO I0PUANIECKOE MOCIIEICTBUE, UTO MIPEMET TepsIeT CBOE CBOMCTBO CAMOCTOSITENTBHOTO
0OBbEeKTa MpaBa U UCUE3AET B IIEJIOM K TOMY K KOTOPOMY OHO IPHUCOEIUHSETCS] ¥ TI0 OTHOIIEHUIO K
3TOMY LIEJIOMY JIOIyCKaeTCsl CYIIECTBOBAHME OJHOTO M TOrO ke MpaBa U OJHOIO U TOTo ke MPaBOOT-
HoteHusi» '8, Tloxoxkel Touku 3peHus npuaepxkuBaercs u uccienonaresb 10.A. Bonouaii: «coctas-
HbIE YaCTH HEIBU>)KMMOT'O UMYIIECTBA (3EMEIBHOIO ydacTka) 1o rpaBy OPI" gBisoTCS €ro 4acreio, a
TaKKe CyIIeCTBEHHbIE COCTABHBIE YaCTU KaK 3/1aHMs, CTPOSHHUSI, COOPYKEHHSI Jake He paccMaTpyBa-
I0TCSI TIO OOIIeMy MTPaBUITy, B KAYeCTBE CAMOCTOSITEIbHBIX OOBEKTOB IpakAaHCKHX mpaB» °. Creno-
BaTeJIbHO, MIPH aHAJIU3E MTPABOBOTO MOJIOKEHH ST 3aCTPOUIIUKA HE TIPEICTABIISETCS] BOSMOKHBIM T'OBO-
pUTH O TIpaBax Ha CTPOEHUE, BBHUIY OTCYTCTBHS OOBEKTa MPABOOTHOIIEHUSA. OJHAKO MPaBOMOYHS
COOCTBEHHHMKA OTHOCHTEJIHO BO3BEAEHHOTO CTPOEHMSI HHMKY/AA HE MCYe3aloT, a JIMIIb JOMOTHSIOT
apyroe, Oojee CUIbHOE TIPAaBO — MPABO COOCTBEHHOCTH Ha 3eMeJIbHBIN YIacTOK. Bech 00beM mpaBo-
MOYMIA COOCTBEHHMKA CTPOEHUsI, TIPUBBIUHBINA JJIs1 HAIIEro MpaBONOpPsIKA KaK OTAEIbHOrO TpaBa,
BOJIEH HEMEIIKOTO 3aKOHOJATEJIsl JIOMONHSIET MPaBO COOCTBEHHHMKA 3eMEJIbHOTO YUacTKa.

Hemenkuii 3akoHOmatenb Gnarogapsi UCMONB30BAHUIO MTPUHIIMIA TPUPALMBAHUS CTPOSHUH,
BO3BEIEHHBIX Ha 3€MEIbHOM YYacTKe, C OJHOM CTOPOHBI YPEryJMpOBaJ OTHOIIEHHUS 3aCTPOUKH
3€MEJIbHOTO Y4acTKa, a ¢ APYroil — BHEC IOJHYIO SICHOCTb U IOCJIEA0BATENIbHOCTh IIPU OIpejeie-
HUM TIPEJesIoB I0PUINYECKON BIACTU 3aCTPOMIIMKA Haj BeUlplo (cTpoeHueM). M3 Bcero BbllliecKa-
3aHHOT'O MOKHO MOCTPOUTH JIOTUUYECKYIO LIETTOUKy. CTpoeHue, BO3BEIEHHOE Ha 3€MEJIbHOM Y4acTKe,
CTAQHOBHUTCSI CYILIECTBEHHON COCTABHOW YaCThIO MOCIIEHEr0, M K HEMY KaK K 4acTd LIeJIOro IpuMe-
HUMBI BCE MpaBWIa, IPUMEHUMbIE KO Bcell Benu. [Ipr ynoMsiHyTOM IMOJOKEHWU BJIACTh 3aCTPOM-
IIMKA HAJl 3eMeJIbHBIM yYaCTKOM U CTPOEHHEM SIBJISIeTCS] a0COMIOTHOM, BBU/Y TOTO UTO (PM3HMUECKH
pa3Hble Bely (3eMeJIbHBIN YYaCTOK M CTPOEHHUE) MPUOOPETAIOT eAUHOE I0OPUANIECKOE 3aKperieHUe
10 CpeJCTBaM MPU3HAHUS MX OOBEKTOM IIpaBa COOCTBEHHOCTU Ha HEABUKUMOE UMYIIECTBO.

VYroMuHast 0 3aCTpPOMKe 3eMeJIbHOTO Y4acTKa COOCTBEHHUKOM, HEOOXOIMMO OTPEAeIUTh I0pH-
audeckre (pakThl, C HACTYTIIEHHEM KOTOPBIX TepPMAHCKHIA MTPABOOPSIIOK CBS3BIBAET BOSHUKHOBEHHUE
WIN MpeKpallieHre MpaBa Ha 3acTporKy. OCHOBHOI NPEANOCHIIKON BOSHMKHOBEHHUS Yy JIMLA [TpaBa
Ha BO3BEJICHNE CTPOEHHSI, SIBJISIETCS] PHOOPETeHUe MpaBa COOCTBEHHOCTH Ha 3eMeJIbHBIHN yUacTOK.

OTevecTBEHHBIN MTPABOIOPSIIOK B OTIIMYME OT HEMEIIKOTO HAMPSIMYIO 3aKPETUIsieT PaBOMOYHe
COOCTBEHHMKA 3€MEJIbHOTO YYacTKa BO3BOIUTH CTPOCHUSI U cOoOpykeHus. IIpaBomoune coOCTBEH-
HHKa 3eMeJIbHOTO YJacTKa Ha BO3BEJECHHE CTPOCHUH 3aKPEIIeHO He B OTJEIbHON HOpMeE, KaK B OTe-
YECTBEHHOM IIpaBe, a COAEPXKHUTCS B BUjle aOCTPAKTHOM, BO3MOKHOM Mephl TMOBEAEHHUSI COOCTBEH-
HHKa, COIJIACHO KOTOPOH «COOCTBEHHMK BEII MOXET B TOM Mepe, B KaKOH TOMY He MpPEeMsTCTBYIOT

16 I'paxnanckoe yioxenue ['epmanHuu: BBOJ, 3aKOH K ['pax . yJIoxeHuIo ; rep. ¢ HeM. /Hay4. Penakropsl — B. Beprmaunn {u op. } . —
3-e., mepepad. — M. : Bonrepe Kiysep, 2008. — C. 89.

17 I'paxxganckoe ynoxenue ['epmanuu: BBog, 3akoH K ['paxa. yinoxkeHuo ; ep. ¢ HeM. /Hayd. Pegaktops! — B. Beprmann {u ap.}. —
3-e., nepepad. — M. : Bontepe Kiysep, 2008. — C. 89.

18 Beprredt ®., Konep 1. I'paxxganckoe npaso repmanuu. C. [MerepOypr. 1910. —C. 231.

' Bosouaii 10.A. TTpuoGpeTerne npasa COGCTBEHHOCTH Ha HEIBHKMMOE MMYIIECTBO T10 JIOTOBOPY: CPABHUTE/HHBII AHAIH3 3KO-
HoparenbeTBa Pocern u I'epmannn. // CIIC «KoHCynmbTaHT mmoc».
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3aKOH WJIH TTPaBa TPETHUX JIUI], PACTIOPSIKATHCS BEIIbIO TI0 CBOEMY YCMOTPEHHUIO U YCTPAHSATH JII000e
BO3JIENCTBUE CO CTOPOHBI TpeThUX JHI (§ 907 BGB). D10 npaBomMouue sIBIsETCS COCTAaBHOM YacThIO
BCEX MPABOMOYMI COOCTBEHHHMKA 3€MEJIbHOTO YUacTKa M BO3HUKAET UCKITIOUMTENILHO B CHITY (haKTa
npuoOpeTeHusl TTpaBa COOCTBEHHOCTH Ha 3eMebHbIN yuacTok. @. Bepuredr u W. Konep cuuraor,
YTO «K MPABOMOYMSIM, BHITEKAIOIIUM U3 MpaBa MOJIb30BaHUsI TO3eMEIbHON COOCTBEHHOCTBIO, TIPH-
HAJVISKUT TaKkKe MPaBoO MOCTPOMKH HA 3eMeJIbHOM yvacTke 31aHusi» 2. K TakoMy ke MHEHUIO Mpu-
xonui1 1 M. MUTWIMHO TIpU TOJIKOBAHMHU CAKCOHCKOT'O, MIBENIIAPCKOTO U aBcTpuiickoro I'paxaan-
CKHX YIIOXeHHI, OTMEUaBIIINK, 4TO TepMUH «Baurecht» B mepByio ouepeab 03Ha4aeT MpaBo KaxIaoro
COOCTBEHHMKA 3eMJIM BO3BOAMTH HA HEM CTPOEHHUS U TOJIBKO MOTOM CBHUIETENHCTBYET 00 0COOOM
MpaBe 3aCTPOUKH (cyrnepduimapHoM mpase)?!.

K ananoruunomy BbiBoay B pesysbrare TojkoBanus § 903 I'TY u §14 Koncrutynuu ['epmanumn
MPUXOOUT U uccienosateb B.B. UybapoB, paccMarprBasi mpaBOMOYHNE Ha 3aCTPOMKY 3eMeJTbHOTO
ydacTKa Kak pa3HOBHIHOCTb PacHOpsKEHHS MPaBOM COOCTBEHHOCTH 2. [ epMaHCKHiA TIPaBONOPSIIOK
orpezensieT 00beM BIaCTH COOCTBEHHUKA HaJl BEUIbIO He Yepe3 TPAAUIIMOHHYIO TPy PABOMOYHIA,
a yepe3 KaTeropuio «IMpaBOBOE IOCIIOICTBO» > MJIM «IIPABO PACHOPsIKEHHsI» >4, KOTOPOEe MOKET pac-
MPOCTPAHSATHCS JIO TeX MOp, TIOKa He OyJeT OrpaHUueHO 3aKOHOM.

I'. IepuOypr roBopui 00 U3MEHYMBOCTH 00beMa BJIACTH COOCTBEHHUKA HAJl BEIIbIO B 3aBUCH-
MOCTH OT HAIIMOHAJIBHBIX MTPEICTABICHUI U TpeOOBaHMI BpeMEHH, YIIOMUHASI O COIMAIbHOM HapaB-
JIEHHOCTH COBPEMEHHOT0 IpaBa’’. HeMenkuii mpaBoropsiioK, 0 MHEHUIO OTEYECTBEHHBIX HCCIEI0-
BaTeJiel, UICXOAUT U3 TIOJIOXKEHUSI O HEBO3MOXKHOCTU TPUIAHUIO BIACTH COOCTBEHHUKA a0COTIOTHOTO
1 0e3rpaHuIHOrO (PU3MYECKOTO U I0PUINIECKOTO TOCIOICTBA Hal BEIIbIO, CPEACTBOM OrpaHIYESHUS
9TOU BJIACTH 3aKOHOM B MHTEPECcax OKPYXKaIOIIHX 2°,

YHnoMmsiHyThIE MIEM HaxoOsT CBOE MoATBepxkAceHue B HopMax ['TY, orpaHnumBarommx mpa-
BOMOUME T10 3aCTPOMKE 3eMEeTbHOTO YYacTKa COOMIONCHHUEM MHTEPECOB TPEThUX JIMIl. BO3HHMKHO-
BEHME M IpEeKpaleHue MpaBa Mo 3aCTPOMKE 3eMEJIbHOTO YYacTKa 3aBUCUT OT 3aKOHHBIX MpPUTS3a-
HUI COOCTBEHHMKOB COCETHUX 3eMeJIbHBIX y4acTKOB. O. A. OMeTbYeHKO 0O BSICHSET HEOOXOTMMOCTb
BmoueHns §906-908 I'TY 3anperom Ha mpuTecHeHWe U OOECIIEHUBAHUE TTPaBa 3eMeNbHBIX COO-
CTBEHHMKOB IyTE€M BPEIHOTO MCIIONb30BAHUSI CMEKHBIX YYaCTKOB, UTO, B CBOIO OY€pe/lb, COOTBET-
CTBYET MPABOBOYM TPAAUIIMK U colraibHOMy uHTepecy?’. A. JKamuuckuii u A. Pepupx 0OOCHOBBI-
BalOT HEOOXOIUMOCTh HOPM COCEICKOTO IpaBa KEJIAHWEM 3aKOHOJATeJsl TapaHTHpPOBAaTh MUPHYIO
Ku3Hb Mexay cocensaMus. §907-908 I'TY 00s3bIBaOT COOCTBEHHUKA JEMOHTHPOBATH BO3BEAECHHOE
CTPOEHHME WJIM BO3AEPKATHCS OT BO3BEICHUS NMPU HATWYMU PEasTbHO MCXOASIIETO WM 0OOCHOBAH-
HOM HAJIMYHOW BO3MOXKHOCTH TOSIBJIEHHSI HEIOMYCTHMOTO BIIMSIHUS CYHIECTBEHHOTO XapakTepa Ha
COCEIHUI 3eMEeJIbHBIN yYacTOK WM BEPOSITHOCTU OOpYILIEHUsI CTPOSHUsI, UM ero JacTd. lomoxe-
Hus (§ 908 BGB), orpannumBaoiime mpaBo 3aCTPOMKHU B CBSI3M C OMACHOCTBIO OOPYIIIEHHSI CTpOe-
HUI Ha COCETHUI YYacTOK, JIOBOJILHO SICHBI U ompeneneHHbl. Ocodoe BHUMaHUe HEOOXOIUMO yiie-
muth popmysmpoBke aevictBuid (§ 906-907 BGB), B KOTOPBIX HEMELIKHI 3aKOHOATEb UCTIONb3YET
olieHouYHble Kateropur. COOCTBEHHUK HE MOXET 3alpeTUTh BO3JICUCTBUE, UCXOASIIEE C COCEIHETO
3eMEeJIbHOTO YUaCTKa, €CJIM OHO He BJIMSIET CYIIECTBEHHBIM 00pa30M Ha MCHOJIb30BaHKE €r0 Y4acTKa
(§ 906 BGB). Camy 110 cebe CTpOUTEIbHYIO JesITeIbHOCTb W COIYTCTBYIOIINE €/ HeraTUBHbIE BO3-

20 Bepuredr ®., Konep 1. I'paxnanckoe npao repmanun. C. [TerepOypr. 1910. — C. 232

2 Murumno MU IIpaBo 3acTpoiiku. ONbIT IUBUIMCTHUYECKOTO UcciaenoBaHnus HHCTUTyTa. Kues. 1914. — C. 56.

2 Yybapos B.B. IIpo6nems npaBoBoro perymipoBanust HeasrmkuMoctH. // CIIC «KoHcybraHT 1mmoc».

23 Muller K. Sachenrecht. 3 Auflage. Koln; Berlin; Bonn; Miinchen — Carl Heumanns KG. 1993. —S. 11-12.

2 Sunekuepyc JI. Kype repmanckoro rpaxaanckoro npasa. T. 1. IToxyrom 2. M., 1950. — C. 98.

2 HepuOypr I'. [Tanpextsl. Bennoe npaso. T. 1. Y. 2. CII6., 1905. — C. 82.

26 YKanmuckuii A., Pepuxt A. Beenenue B Hemerikoe npaso. M.: Cnapk, 2001. —C. 417.

2" Omenbuerko O.A. Beeobuias HCTOpUSA TOCyapcTBa U npasa. 3-e usf., uctp. — M.: TOH-Ocroxse, 2000. T.1 C. 451.

28 Kamarckuii A., Pepuxt A. Beeznenue B Hemenkoe mpaso. M.: Cnapk, 2001. — C. 417.
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JeWCTBUS ra30B, IAPOB, 3aMaXOB WM COTPSCEHUI OT paOOTHI MAIlIMH, CBAWHBIX pabOT COBpEeMEHHasI
cyaeOHasl MpakTUKa ['epMaHiy CyIECTBEHHBIM BO3/ICHCTBHEM HE HA3bIBAET, U XapaKTEepU3yeT Kak
JOIyCTUMOE He HapyIlIaloliee CyIeCTBEHHBIM 00pa3oM MHTEpeCH coceieid BozaencTrre >, OnHako
Y MIO00HAas JIeSITeTbHOCTh MOKET ObITh OXapaKTepPU30BaHa KaK «CYIIECTBEHHOE BIMSHUE» C MOCIIe-
AYIOIIUM 3aIIPETOM Ha €€ OCYIIECTBJICHHE, ECIM IIPEBBIIIAIOTCS YCTAHOBJICHHBIE 3AKOHOM U aJMUHU-
CTPAaTMBHBIMHM MHCTPYKIIMSAMH, TTOKA3aTeH JIOMYCTUMOTO BPEJHOTO BO3AEHCTBHS Ha OKPYKAIOIIYIO
cpeny (§ 906 BGB), ycraHoBiieHHbIE B OTAEIBHOM (hefiepaibHOM 3aKoHe. K KaTeropuu «HeaomycTu-
MOTO BO3JIeHCTBUS» cofepskameiics B a03. 1 § 907 I'TY, cyneOHas npakTUKa OTHOCHUT BO3/ICHCTBHE,
KOTOPOE OCYIIECTBJIEHO MPX HOPMAJIBHOM COCTOSIHMM COOPYXKEHHUSI ¥ €ro HaJIeKaIlM UCTIONb30Ba-
HueM. [log cTpoeHneM Kak MCTOYHMKOM HEraTUBHOTO BO3/IEMCTBUS MOAPA3yMEBAIOTCS UCKYCCTBEH-
HBIE COOPYKEHHS, CTPOEHHMSI, KaHaBbl, MPY/Ibl, 3€MJISIHbIE HACBHINH, 32 MCKJIIOYEHHEM [ePEBbEB U
kyctoB*. [IpaBo 3acTpoMIIMKa Ha COXpaHEHHE BO3BEJEHHOTO CTPOSHUSI MOKET ObITh OrpaHUYEHHO,
Jaxe Mpy YCIIOBUH COOMIOACHNS UM YCTAaHOBJIEHHBIX 3aKOHOM 3allIUTHBIX MEP OTHOCHTENIBHO PacCTO-
SIHAU MKy CTPOSHUSIMU TIPH YCJIOBUH, YTO HEIOMYCTUMOE BO3/ICHCTBHE OOHAPYKEHO (DaKTHUECKH
(§ 907 BGB). IlokazaTenbHbIM SIBJISIETCS pEIlieHUe Cy/a, 00s13aBiiee COOCTBEHHUKA CHECTH CTpoe-
HHe, CTaBlllee TPUIMHON U3MEHEHUsI aTMOC(EPHBIX MOTOKOB, OKA3aBIIMX HEraTMBHOE BIMSHHUE Ha
COCETHUIA 3eMeJTbHBIN y4acTok>!.

TpeGoBaHMs, MPEAMETOM KOTOPBHIX SIBJISETCS YCTpaHEHHE HEJOMYyCTUMOTO BO3IAEHCTBHS OT
CTPOMTENIbHBIX PadoT, BEAYIIMXCS C HAPYIIEHUEM JIOMYCTUMBIX MPeesioB BPEIHOTO BO3/IEHCTBUS,
WM HEeJIOMYILIEHNE BO3BEACHM S, T COXPAHEHHsI CTPOSHU s, SIBJISIONIErOCsS HICTOUHUKOM HE/IOMYCTH-
MOT'0 BO3/IEHCTBU S, OOBIYHO 0OMUaloTCs B (hopMy HeratopHoro Mckas2. ['epmanckue cymbl, TpeboBa-
HUS, BeITeKatomye u3 Hapymenus § 907, 908 I'TY, xapaktepusyloT Kak HeraTopHble UCKu >*. B kaue-
CTBE OCHOBAHHUs MPEKpaIleHus] MPAaBOMOYHUSI TI0 3aCTPOMKE 3eMEJIbHOIO0 Y4acTKa COOCTBEHHUKOM
HEOOXOIMMO BBIJISNIUTH TIPEKpaltieHre mpaBa COOCTBEHHOCTH Ha OOBEKT HEJBMKMMOTO MMYILECTBA,
BBHUJIy TOTO YTO NMPABOMOYME BO3BOJWTH CTPOEHHE SIBJISIETCS COCTABHOW YaCTHIO MpaBa COOCTBEH-
Hoctu. FOpuanueckne (pakThl, C HACTYTUIEHHEM WM HAJTMYMEM KOTOPBIX TEPMAaHCKOE IPpakIaHCKOe
3aKOHOZIATEILCTBO CBSI3bIBAET MOMEHT BO3HMKHOBEHHS WJIM TMPEKpAIeHUsI MpaBa COOCTBEHHUKA
3eMEeJIbHOTO YJaCTKa BO3BECTU U COXPAHUTh CTPOEHUE, B 3aBUCUMOCTHU OT KPUTEPUs I0PUINIECKOM
IENCTBUTENILHOCTU TPEJICTABIISETCSI BO3MOKHBIM KJIACCU(PUIIMPOBATh HA OCHOBHBIE U (haKyIbTATHB-
HBIE.

OCHOBHBIE TTPEATIOCHUTKY JIJIs1 BOSHUKHOBEHHMSI WM TIPEKPaIlIeHHsI paBa 3aCTPOMKH: BO3HHK-
HOBEHHUE U MPEK pallleHre MpaBa COOCTBEHHOCTU Ha 3eMeJIbHBIN YYaCTOK, BBUY CYILIECTBOBAHUH Tpa-
BOMOUMI 3aCTPOVKM KaK COCTABHOHM YacTH TMpaBa MO3eMEbHOW COOCTBEHHOCTH, KOTOPBIMH JIMIIO
HaJeJIseTcs B CHITY 3aKOHa U (haKTa MpUOOpeTeHus TIpaBa.

daxypTaTUBHBIC MPEAIIOCHUTKN — OOCTOSATEHCTBA, 3APENIAIONIIe BO3BOIUTH WM COXPAHSITH
CTPOEHUsI, TIPOUCTEKAIONTHNE MCKTIOUUTEIbHO U3 HAPYIIEHUsI 3aKOHHBIX MHTEPECOB TPEThUX JIUII, B
3aBUCUMOCTH OT (DAKTHUECKH CJIOKUBIIUXCSI OOCTOATENLCTB. Pa3HuIIa 3aKIII09aeTcsi B TOM, UTO Tep-
BbI€ 3 HUX CYIIECTBYIO BCET/Ia U SIBJISIOTCS HEOOXOIMMBIMU U JOCTATOYHBIMH, B TO BPEMsI KaK CyIIle-
CTBOBaHMeE MPEIOCHUIOK BTOPOTO THUIA SIBJISIETCS BAPHATUBHBIM M BIIOJIHE BOBMOXKHA CUTYalIUs1, IPU

» I'paues [1.0. 3emMenbHBIA yYacTOK: COOCTBEHHOCTbD, apeH/ia U HHbIe paBa B Poccuiickoit dexepaliny 1 MHOCTPaHHBIX TOCYAAp-
crBax. — C. 155-156.
3 o o o
0 I'paues JI.O. 3eMeNbHBIA YIaCTOK: COOCTBEHHOCTD, apeH/Ia U WHbIe MpaBa B Poccuiickoi denepanyv 1 HHOCTPaHHBIX rOCyap-
crBax. — C. 156.

31 Rechtsprechung, BGH, 16.04.2010 -V ZR 171/09 Snextponnslii pecypc: http://dejure.org/dienste/vemetzung/rechtsprechung?
Gericht=BGH&Datum=16.0 4.2010& Aktenzeichen=V %20ZR %20171 /09

32 Ilarm 1. OcHoBbL rpaxpaaHckoro npasa I'epmannn. M.: Bek, 1996. — C. 59.
3 cm., Hanpumep: Herrmann E. Op. cit. — S. 130, 151; Lettl T. Op. cit. — S. 873; Wolf M., Wellenhofer M. Op. cit. — S. 373;
cm. Takxke: Neuner J. Op. cit. — S. 487-488; J. von Staudingers Kommentar zum Biirgerlichen Gesetzbuch mit Einfuhrungsgesetz und

Nebengesetzen. Eckpfeiler des Zivilrechts. Neubearbeitung. — S. 1000.
12



O. A. TlomexaeB. «[IpaBa 3acTpoiiKka Ha 3eMeJIbHBIN YIaCTOK U BO3BEIEHHOE MM CTpoeHue. VIcTopusi CTAHOBJICHUS
3apyOeKHBIN OITHIT»

KOTOPOH COCe/ICKHUe TpaBa BOOOIIE MOTYT He OKa3bIBaTh BIIMSIHUAE HA MIPABO 3aCTPOMKHU 3€MEIBHOTO
ydyacTKa COOCTBEHHUKOM.

CnepnoBatenbHO, BOSHUKHOBEHHE WM TPEK pallleHre MpaBa Ha 3aCTPOMKY 3eMeJIbHOTO Y4acTKa
ero COOCTBEHHMKOM, MPEACTABISIET COOOM COBOKYIHOCTb IOPUIMYECKUX (DAKTOB, BKJIIOYAIOIINX
HaJIMYKe TpaBa COOCTBEHHOCTH Ha 3eMEJIbHBIA YIaCTOK U COOMOeHNE 3aKOHHBIX MHTEPECOB COO-
CTBEHHUKOB COCEJJHUX 3€MEJIbHBIX YYaCTKOB.

Henb3st He OTMETUTh, YTO BHIIICTIEPEUUCIICHHBIE MTPEINIOChUIKM, OKA3bIBAIOIINE BIMSIHUE HA
BO3HMKHOBEHHUE WJIH MPEKPaIlIeHUe MpaBa 3aCTPOMKKH COOCTBEHHUKOM, HE YKJIAJbIBAIOTCS B TIPHUHSI-
TOE B JJOKTPUHE OTEUYECTBEHHOTO MpaBa YYeHHe O JICHCTBUAX U COOBITHSX KaK IOPUIMUECKUX (haKTax
MOPOX/IAIOIIMX BOZHUKHOBEHKE, U3MEHEHNE WM TPEKpalieHre OTHOIICHUH.

Oo6cTosiTeNbCTBA, BIEKYIIME HAJleJIeHUEe TT03eMEbHOr0 COOCTBEHHMKA B TEPMAHCKOM IPaBO-
HOPsIZIKE MPABO 3aCTPOMKH, MOTYT OBbITh KBAJIM(PUIIMPOBAHBI KaK OpUANYECKHE (PaKThl COCTOSHUSI.
Brizienienne nocieqHUX B KQUECTBE CaMOCTOSITEIbHBIX IOPUIMYECKUX (PAKTOB, SIBJISIETCS] CLIOPHBIM,
OJIHAKO UMeEEeT KaK CTOPOHHUKOB, TaK U MPOTUBHUKOB.

B yvacraoctn, P.O. Xanduna nonaraer, 4To COCTOSIHUSL HE MOTYT OBbITh OXapaKTEPU30BaHbI KaK
Iopuaueckre (DakThl, TaK KaK «HENb3sl MPEJIOKUTh ONpeJeIeHHbIA KPUTEPHid, KOTOPHIA Jal Obl
BO3MOXHOCTh OTTPAHHYMThH COCTOSIHHME OT JJISIIErocsl MPaBOOTHOLIEHHsI» . CXOKel MO3UIMH TTPU-
nepxuaercs 1 O.A. KpacaBunkos™.

C npyroii CTOpOHbI, BO3MOXHOCTh CYIIIECTBOBAHMS IOPUIMUYECKUX (DAKTOB COCTOSIHUM MPSIMO
npusHaetrcs C.C. AnekceeBbiM*®, M.A. PoxkoBoii’’. B.b. VcakoB*® oTHOCHT (haKThl COCTOSIHUS B
IPYIIy O0COOBIX IOPUANYECKUX SIBJICHUI, HE OTPUIIAsi 32 HAMU POJIU IOPUIMUYECKUX (DaKTOB.

CrnenoBatenbHO, MOKHO BIOJIHE OOOCHOBAHHO YTBEPIKIATh, YTO TPEOOBAHMSI HAIMYHMS TpaBa
COOCTBEHHOCTH Ha 3eMeJIbHbIN YYaCTOK U He PUIMHEHHS Bpe/ia OKPYKAIOIIUX JIUIaM, IPeIbsIBIsie-
Mble FepPMaHCKMM MPABOIOPSIAKOM JUIsl BOSHUKHOBEHHMSI WJTH TIPEK pallieHK sl TipaBa 3aCTPOKH, SIBJIsI-
eTcsl IOPUANIECKUMU (haKTaMU U JIOJDKHBI ObITh KBTU(DUIIMPOBAHbI KaK (haKThl COCTOSIHUSI.

[NoTeHIManbHbIA 3aCTPONINUK B CHJTY PA3IMYHBIX OOCTOSTENLCTB MOXET He oOnanarh mpa-
BOM COOCTBEHHOCTH Ha 3eMeJIbHbI YyYacTOK. BaXKHBIM JOCTOMHCTBOM I'€PMAHCKOTO 3aKOHOJATEIb-
CTBa SIBJISICTCS HAIMYKME B HEM IpaB, Oyarogapsi KOTOPbIM JIMIIO, He SIBJISIOIIeecs: COOCTBEHHUKOM,
MpUOOpeTaeT MpaBo BO3BOIUTH CTPOSHHS Ha YyXKOM 3eMeJIbHOM ydacTke. Hammume 3¢ ek THBHBIX
MPABOBBIX KOHCTPYKIIMA, HEOOXOIUMBIX JUTSI YIOBJIETBOPEHUSI OTPEOHOCTEH HACEICHUS B JKIJIbE, U
HIMPOKHI BHIOOP OCHOBAHWH BJIAJJCHVSI U TIOJIb30BAHUS KHJIbEM — OTJIMIUTETLHOE CBOMCTBO BEIITHOTO
MpaBa COBPEMEHHBIX eBPONENCKIX rocyaapcts®. Bee BhllienepeurcieHHoe OTHOCUTCS U K 3aKOHO-
narenbeTBy I'epmanum.

3acTpoiika 3eMeJIbHOTO yJacTKa 0e3 mpruoOpeTeHus MpaBa COOCTBEHHOCTH Ha HETO BO3MOXKHA
Ha OCHOBAaHMM OI'PaHUYEHHOTO BELIHOIO IpaBa 3aCTPOMKH 3eMelibHOro yyactka (Erddaurecht) wnum
00513aTEJILCTBEHHOT'O MTPaBa aPEH/Ibl 3MEJIbHOTO y4YacTKa.

OrpanunyenHoe BerHoe mpapo 3actpoiiku (Erddaurecht) siBnsieTcst pe3ynbratoM coeiMHEeHUsI
npesHepumckoro Superficies ¢ repmanckum Erleihe, ¢ mocnenyionieit agarnraiyei 1Jis COBpEMEHHOTO
rpakJaHCKOro 0060poTa*’, KOTOPLIN MPeIbABIIT TpeboBaHU 000poTociocoOHoe™ rpaBa, 1ocTyna
3aCTPOMINUKA K KPEAUTY U MPHOOPETEHHUs 3aCTPOUIIIMKOM MpaBa COOCTBEHHOCTH Ha BO3BEIEHHOE
crpoenue. Pa3BuTuio cynepguiMapHOro mpaBa B HOBO€ BpeMsl B 3HAUMTENILHOW CTETIeHH Mellain

34 Xanguna P.O. O6uiee yuenue o npaBootHouteHnn. M., 1974. — C. 287.

35 Kpacapunko O.A. IOpunnueckue (pakThl B COBETCKOM IpaskiaHcKoM npase. — M.: [ociopusnar, 1958. — C. 85-86.

36 Anexcees C.C. O61mas Teopusi COLMATIMCTAYECKOTO MpaBa. — M.: CBepmioBek, 1964. — C. 152-182.

37 PoxkoBa M.A. IOpugnueckue akTl B rpaxaaHckoM mpase //XoszdiictBo u npaso. [Ipunoxenue. — 2006. — Ne 7. — C. 60.
38 Pcaxos B.B. IOpuanueckue aktel B coBeTckoM npase. — M.: IOpunnueckas nmureparypa, 1984. — C. 32.

39 Baur R., Baur J., Sturner R. Sachenrecht. 18., neubearb. Aufl. Miinchen" C.H. Beck, 2009. — S. 374-375.

40 Emenbkuna M.A. CrcTeMa OrpaHHUYeHHbIX BELIHBIX TIPAB Ha 3eMJTI0 B POCCHIICKOM IIPABE M HEKOTOPBIX 3aPyOEKHbIX PABOIIO-
pankax. // CIIC «I'apaHT»
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VHIUBUIYATMCTUIECKUE TEHASHIIMH, TIPH KOTOPHIX JJIUTEIbHOE U IIPOYHOE OOpeMeHeHre COOCTBEH-
HOCTH, CYATAJIOCh HEICHCTBUTEIBHBIM I10 QHAJIOTHU C OTPAaHUYEHUEM CBOOOIbI MHAMBHIA .

CocraButesnu [TY cuntanm MHCTUTYT HE BOCTPEOOBAHHBIM U 00JaAaid COMHEHUSIMA OTHO-
CUTEJIbHO HEOOXOIMMOCTH BKJIIOUEHHUSI €T0 B YJIOXKEHHUE, OLIEHHMBasl KaK JIPeBHOCTh HE CIOCOOHYIO
PEIINTH KWIUIIHBIE BOMPOCh*?. OIHAKO K MPUHATHUIO 3aKOHA O HACJIEACTBEHHOM IpaBe 3aCTPOUKH
B 1919 roay B3II5/1bl OTHOCHTEIBHO 11€71€CO00PA3HOCTH MOTHOCTHIO M3MEHIIHCH . HeBO3MOKHOCTh
OOJIBIIMHCTBA 3aCTPOUIIUKOB MPUOOPETATh MPABO COOCTBEHHOCTH Ha 3eMeNTbHBIM YYaCTOK TIO TIPH-
YMHAM €ro BBICOKOM CTOMMOCTH, B MOMEHT KWJIMIIHOTO KPH3KCa, MOCIOCOOCTBOBAIM PA3BUTHIO
ErddaurechtrOa*. Ymagok 3KOHOMHK €BpOIMENHCKUX CTPaH MOC/ie MUPOBBIX BOWH XX BeKa 1 KOJIOC-
caJIbHBIe MTPOOIEMbI B 0OJIACTH CTPOUTEIIHCTBA MOTPEOOBAIM PAIMOHATIBHOTO PEryIMPOBAHUS OTHO-
IIIEHWH TI0 3aCTPOVKE 3eMEeJIbHBIX YUYACTKOB HE COOCTBEHHUKAMU™®.

Erddaurecht ecth orpannueHHoe BelHOE MPaBO BJIAICHUS U MOJIb30BAHUSI 3eMEJIbHBIM yJacT-
KOM, He TIPHHA/IJIeXKAIIEM Ha ITpaBe COOCTBEHHOCTH 3aCTPOUIIMKY, C BO3MOKHOCTh BO3BOIUTD U IIPH-
oOpeTath MpaBo COOCTBEHHOCTH Ha CTPOEHHE, CIIOCOOHOE K OTUYXKIEHUIO, 3aKJIa/ly U HAC/IEIOBAHUIO.
Conepxxanve Erddaurechtra omnpenensiercs 3aKOHOM B CUJIy PacHpOCTPAaHEHMsI HA HEro MpPUHIIMIIA
«Tunuzauum» (Typisierung), BbITEKAIOLUIETO U3 IOPUAMYECKON MPUPOABI BEIIHOTO MpaBa, OJHAKO
OT/EJIbHBIE YCIIOBUSI MOTYT OBITh COIJIACOBAaHHBI CTOPOHAMHU C TMOCTIEAYIONIHE IPUOOpeTeHneM adbco-
JIOTHOW CHUJIBI TIOCTIe BHECEHUSI TIPaBa 3aCTPOMKHU B MO3EMENbHYIO0 KHUTY.

Erddaurecht nazgensier 3acTpoiliyka mpaBoM Ha UCIOJIb30BaHUE 3€MEJILHOTO yJacTKa U Ipa-
BOM Ha BO3BEIGHHOE UM cTpoeHue. LleneBoe ncrnosb30BaHre 3eMeIbHOTO y4acTKa, OTYYK/1aeMOCTb
MpaBa 1 ero CoCOOHOCTS K Mepeiaue Mo HAC/IeICTBY OMPEEIISIOT CYIIIHOCTh HAC/IEICTBEHHOT'O TTpaBa
3aCTPOUKU*®.

OObeM OPUAMYECKON BJIACTH 3aCTPOUMINUKA HAJ 3eMeJIbHBIM YYaCTKOM SIBJISIETCS 3HAYM-
TEJIbHBIM U OIPAaHMYMBACTCS CIICAYIOIMMU TPEOOBAHUSIMU: LIEJIEBBIM XapaKTePOM HCIIOIb30BaHUS
3eMEJIbHOTO y4yacTKa, BPEMEHHbI XapaKTep MpaBa U HM3bATHE MPABOMOYHMI MO PaCHOPSKEHUIO
3eMEeJIbHBIM YYaCTKOM. 3aCTpPOHIIUK He 00JaJaeT MPaBOMOYMSMU TI0 PACTIOPSKEHHUIO 3eMeJTbHBIM
YUYaCTKOM, OJHAKO HaJeNieH OOIIMPHBIM KPYroM IMPAaBOMOYMIA MO BJIAJEHHIO U TOJIb30BAHUIO .
LleneBoii xapakTep UCHOJIB30BAHMS 3eMEJIbHOTO yJacTKa MCKJTI0YaeT BO3MOKHOCTh OCYILIECTBICHUS
MoOOM IesITeTbHOCTH IOMUMO JESITEIbHOCTH 110 BO3BE/ICHUIO MITH OOCITYKMBaHUIO cTpoeHus. Hapy-
IIEHKE 11eJIEBOT0 MCIOb30BAHMSI 3eMEJILHOTO YYaCTKa, BBIIEIEHHOT'O ITOJ1 3aCTPOMKY, BJICUET MOCIe -
CTBUSI TUIOTH J10 TipekpaieHns Erddaurecht. He o6namast mpaBOMOUM MU IO PACTIOPSIKEHUIO 3eMeJThb-
HBIM yYaCTKOM, 3aCTPOUINUK 00JIaaeT Bcel OIHOTOM BJIACTH, YTO MO3BOJISAET CBOOOIHO OTUYKAATh,
3aKJIaIbIBATh, MIEPEaBaTh M0 HACJECTBY MJIM C/IaBaTh B ApEH/Y IIPABO 3aCTPOUKH M €r0 CyIIeCTBEH-
HYIO COCTaBHYIO YacThIO CTPOEHHE.

W3nayanbHO HEOOXOAMMO OTMETHTh, YTO MHCTUTYT IMPaBa 3aCTPOMKHU SIBJISIETCS HEOJHO3HAY-
HBIM U COAEPXKHUT B cede mpodiembl. Hanbomee cepbe3HbIMU SBISIIOTCS CIICAYIONINE: ONpeie/ieHUe
IOPUMYECKOTO CYILIECTBA MPpaBa 3aCTPONKH, MPU3HAHKE 3aCTPOUIIMKA, 2 HE COOCTBEHHHUKA 3eMelTb-
HOT'O y4yacTKa 00J1a/1aTesieM CTPOEHH s, OTHECEHHE TpaBa 3aCTPOMKU K UMYIIECTBY JIBUKUMOMY HJIH
HEJBIKMMOMY U COAEpKaHKe MpaBa, Ha CTPOSHUE BO3BE/ICHHOE 3aCTPOUIIMKOM.

1 Murrumso ML IIpaBo 3acTpoiiku. OnbIT HIUBUIACTHYECKOTO UcciaenoBanus uncrutyta. Kues. 1914. — C. 87.

42 Motive zu dem Entwiirfe eines Biirgerlichen fiir das Deutsche reich, Band III Saschenrecht, Berlin 1896. — C. 467.

3 Begriindung zur Verordnung iiber das Erbbaurecht vom 15.01.1919 // Erste Beilage zum Deutschen Reichanzeiger und
Preussischen Staatsanzeiger. 1919. Nr. 26. — P. 67.

# Jleouresa E.A. HacrencrseHHOe ripaBo 3actpoiiku: orbIT repmanuu // CIIC «KoHcynbTaHT 1tiocs.

45 Ingenstau J. Kommentar zum Erbbaurecht: von Jurgen Ingenstau und Volker Hustedt. 8. neubearb. und erw. Aufl. Diisseldorf:
Werner, 2001. S. XXV.

46 Motive zu dem Entwiirfe eines Biirgerlichen Gesetzbuches fiir das Deutsche Reich. Bd. III. Sachenrecht. Amtliche Ausgabe. 2.
unveridnderte Aufl. Berlin: J. Guttentag, 1896. S. 371. Ilur. mo E.A, JleontheBa HacnencrsenHoe npaBo 3acTpoiiku: onsIT ['epmanum. //
CIIC «KoHCYJIBTaHT ILTIOC».

*T Wieacker Fr. Privatrechtsgeschichte der Neuzeit. — Gottinger, 1952. — S. 78.
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OTHOCUTENIPHO IOPUAWYECKONM MPUPOIObl M CYIIECTBA OrPAaHUYEHHOrO BEIHOTO IpaBa
3aCTPOMKH, B TEPMAHCKOM JIUTepaType JTMTENIbHOE BpeMsl He ObUIO eJMHCTBA MHEHWA. B mepByio
odyepelb B IpaBe 3aCTPOMKM YCMATpUBAIM, AyX (PEONaJbHOrO TpaBa M KOHLEMIUIO pasfe-
neHHoi coOctBeHHocTH (geteiles Eigentum)*®. B mociemymomem cymiecTBo IpaBa 3acTPOUKH
MIBITAIMCh BBISIBUTh B CEPBUTYTE, JAIOIIEM CXOKee MPaBO TOJb30BAHUS 3€MEJbHBIM YYaCTKOM
(Sachnutzungsrechte), konnenmu cocoocrBeHHoctu (Miteigentum) U 0coO00l COOCTBEHHOCTH Ha
coopyxenue (Sondereigentum)®. IIpoTuBOpeUrie OCHOBHBIM IMPEICTABICHUAM MaHJAEKTHOTO MpaBa
OTHOCHUTEJIBHO €IMHOTO U HEJIETMMOTO MpaBa COOCTBEHHOCTH, UCKJIIOUUTETBHOCTH U BOZMOXHOCTU
HAJIMYMs1 OMHOTO MpaBa Ha OJJHY Belllb, TIOJTHOE OTPUIIAHNE paOOTHI MPUHIIMIIA TPUPAIIUBAHKUS CTAIIH
OCHOBAHUSIMU /ISl OTBEPKEHHUSI BCEX MOIXOIOB MOMUMO IMPEACTABIEHUN O TMpaBe 3aCTPOHKHU Kak
oco0oil cooctBeHHOCTH (Sondereigentum), Mpy KOTOPO MPaBO COOCTBEHHOCTH HA CTPOEHHE TpH-
HAJIIKUT 3aCTPOUITUKY .

HocrouncrtBom Erddaurechtta siBisiercst y1oBjaeTBOpeHHE KeJIaHUK 3aCTPOUIIIMKOB COXPAHSTh
3a co0OI ITPaBO COOCTBEHHOCTH Ha BO3BEICHHBIE CTPOCHHS, a HE IepejaBaTh ero 3eMJieBIaaesbiam>!,
OO0patHoe MoJIoKeHre B HEMEITKOM JIMTEpaType Ha3bIBAIOT Y3aKOHEHHO! HeCIIPaBeITMBOCTHIO *2. CyTh
YIIOMSIHYTOH IIPOOJIEMBI 3aKJTI0YAETCS B ACHCTBIU MTPUHIIMIIA PUPALIIMBAHS 1 TIOTJIOIIEHHU ST IPABOM
COOCTBEHHOCTH Ha 3€MEJIbHBIN YUacTOK 0OBEKTOB, IPOYHO COSAMHEHHBIX C HUM, YTO HE JIOMYCKaJIO
TMIOJIOXKEHHU S, TIPU KOTOPOM COOCTBEHHMK CTPOCHHSI M 3eMEJIbHOTO yJacTKa HEe COBIAJAIOT. YTIOMsI-
HYTOE TOJIOKEeHUE ObUIO €IMHCTBEHHO BO3MOXHBIM 10 nosiiiennss BGB B 1900 rony, u BeicTynaer
B KauecTBe OOIIero nmpaBuia no Hactosiiee Bpems. OHaKO MpY OCYIIECTBICHUH MpaBa Ha Yy:KOM
3eMEeJIbHBIN YYaCTOK, BO3BEJEHHOE CTPOSHUE NIPU3HAETCS BPEMEHHO MPUCOSTMHEHHON BEIIbIO, YTO
YCTpaHsIET I0OPUANYECKYIO CBSI3b MEXKAY CTPOSHUEM U 3eMEJIbHBIM YYaCTKOM M OTpaHMYMBAET AeH-
CTBHE TIPUHIIMTIA TIPUPAITIMBAHUS.

48 o
Emenbkuna M. A. CucremMa OrpaHMYEHHBIX BELIHbIX [IPAB Ha 3eMJIIO B POCCHUICKOM IIPABE U HEKOTOPHIX 3apyOeKHBIX PABOIIO-
psnxkax. //CIIC «I'apaxT»

49 Cwm. tam xe. Emenbkuna MLA. // CTIC «["apaHT»
30 Cwm. Tam xe. Emenbkuna MLA. // CTIC «["apaHT»
31 CyxanoB E.A. Bemnsle npaBa 1 ipaBa Ha HematepuasbHble 00beKTH // BectHrk BAC P®. 2007. Ne 7. — C. 45.

52 Staudingers J. von. Kommentar zum Biirgerlichen Gesetzbuch: mitEinfiihrungsgesetz und Nebengesetzen. Sellier — de Gruyter.
Berlin, 2000. P. 588. Ilut. no: E.A. JleontseBa. KoHuenyst eanHoro o0beKTa HEABMKUMOCTH B TePMaHCKOM T'PaIaHCKOM IIpaBe. —
C. 131
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KoHen 03HaKOMHUTEJIBHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.
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