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1. MOHATHUE U TPEJMET
MEZKIYHAPO/THOT'O YACTHOT'O ITIPABA

MesxnynaponHoe vactHoe npaBo (MYII) — 310 oTpacips npaBa, peryiupympomas rpaxiaH-
CKO-TTPAaBOBbIE OTHOIIIEHH S, BOSHUKAIOIIME B MEKIyHAPOTHOM 000pOTE.

MUII aBigeTcs cocTaBHOM 4acThl0 HAMOHAJIBHOTO MpaBa U (PyHKLIMOHUPYET BO BHYTPUTOCY-
JApCTBEHHOM CUCTEME ITpaBa HapsALy C JPyTMMM OTpacsMU IpaBa: paxkJIaHCKUM, CEMEMHBIM, TPY-
JOBBIM H T. [I.

Tepmun «MUYII» Brnepsele ynorpedusn amepukaHckuid opuct Ixozed Cropu B 1834 1., a B
oreuectseHHON Hayke — H. I1. MiBanoB B 1865 T.

MUIT onocpenyeT OTHOILIEHUs, BO3HUKAIOIIME B OOJIACTH MEXIYyHAPOJHOIO I'PakJIaHCKOIo
obopora.

B cdepy perymmposanusa MUYII BXxogAT OTHOILIEHUS, CBSI3aHHBIE C IPABOBBIM IMOJIOKEHUEM
MHOCTPAHHBIX (PU3MYECKHUX U IOPUAMYECKUX JIML, 3aTParuBalolIiie BOMPOCH COOCTBEHHOCTH, MHO-
CTPaHHBIX MHBECTULMH, BHEITHEIKOHOMUYECKUX CHENOK, KPEIUTHO-PACUETHBIX ONEPALUiA, UHTEI-
JIEKTYaJIbHOM COOCTBEHHOCTH, HaCJIeI0BaHU s, IEJIMKTOB, TPY/IOBbIE M OpauHO-CEMEWHbIE OTHOIIEHHUS,
ME>XyHAPOAHBIN I'PpaXAaHCKUI MPOLIECC, MEXAYHAPOAHBII KOMMEpUYECKUI apOUTpak U Jp.

Crnetguueckont yepront otHoueHuil B cpepe MYII saBnsgerca Hanuume B HUX Tak Ha3blBae-
MOTO MHOCTPAHHOI'O 2JIEMEHTA.

VHOCTpaHHBIN JIEMEHT MOKET POSIBIATLCS B CYyOBEKme npagoomHoutenus: (Hapumep, 10ro-
BOp MEPEBO3KH, 3aKJIIOUEHHBIA MEX/y POCCUIICKON U HEMELIKON KOMITAaHUSIMU), B 00BeKne npaso-
omHoutenus: (Hanpumep, KpeUTHbIE OTHOLIEHHS] POCCUIICKOW KOMITAaHUY C AMEPUKAHCKUM OaHKOM),
B ropuduueckom gpakme (Hanpumep, opopMIIeHHE BKJIaJa B IIIBEHIIAPCKOM OaHKe).

Takum o6pazom, mpeameToM peryjaupoBanusi MUII gBis0TCA YaCTHOPABOBBIE OTHOIIIE-
HUS, B COCTaB KOTOPBIX BXOAUT MHOCTPAHHbIA JIEMEHT.

B oOmem Buzae oTHouleHus, peryiaupyemsle Hopmamu MUII, MOXHO pa3fnenuTe Ha JBe
rpynimsbI:

1) skornomuueckue (OTHOIIEHUS, CBA3AHHBIE C BEAEHUEM OM3HECA);

2) omHowtenus, CeA3aHHbIE C UMYUECMBEHHLIMU U AUUHBIMU HEUMYUECIBEHHBIMU NPABAMU
dusuueckozo auya — 2padcoaHuUHa UHOCMPAaHHo2o 2ocyoapcmea (HalpuMep, CEMENHbIE, TPYIOBBIE).

CoBpemenHas Hayka o nipase paccMmarpusaer MUII B crienyommx 3HaYeHUAX:

1) kak camocrodTenpHy10 orpacib npasa (MYII peryamupyer 4acTHOIpPABOBBIE OTHOILIEHUS C
y4aCTUEM MHOCTPAHHOTO JIEMEHTA);

2) KaK KOMIUIEKCHYIO oTpacib 3akoHoxareabctBa (MYII Bkimoyaer B cebst HOPMbI pa3IMUYHbIX
OTpacie IpaBa, peryJIMpyoIMX YaCTHOIIPABOBBIE OTHOLIEHUS C Y4aCTUEM HHOCTPAHHOTO JIEMEHTA
(TpakAaHCKOTO, CEMEMHOTO, TPYAOBOIO U APYTMX OTpaciei);

3) kak nozjpoTpacik MesxkayHapoaHoro npasa (MYIT u MmexayHaponHoe myOIMYHOe MTPaBo 00b-
€IMHEHBI B €IMHYIO NIOI0TPAC/Ib MEXAYHAPOIHOIO I1paBa);

4) Kak COBOKYITHOCTb KOJUTM3MOHHBIX HOpM (MYIT npescrasiiser codoi cBOJ MpaBuJI 0 BbIOOpe
IIPABOBBIX HOPM TOW WJIM MHOM CTPaHbl B LIEJISIX PETYIMPOBAaHUSA NIPABOOTHOLIEHUH, OCIOKHEHHBIX
VMHOCTPaHHBIM JIEMEHTOM);

5) kak Hayka (MYII tuHaMu4YHO pa3BUBaETCA, AAANTUPYS COBPEMEHHbBIE HAYYHbIE B3IJISAJbI O]
HYK/bI IPAaBOITPUMEHEHNA);

6) Kak yueOHas AMCHMIUIMHA (OCHOBBIBASICh Ha TEOPETHYECKOM (yHAAMEHTe, MO3BOJISET
MI03HaTh OCHOBHBIE IOHATHUS M 3aKOHOMEPHOCTH, HEOOXOAUMBIE [I1s OBJIA/IEHUS 3HAHUSIMH O HayKe
MHUID).
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2. CUCTEMA MUII

Cucremy MUII kak yueOHON AUCLMIUIMHBL X OTPACIIHU IpaBa cocTapisAT O0mas u OcodbeHHas
yactu. Hekoropeie yuensie (I'. K. JIMurpueBa) BbIAEIAIOT TAKXKE B KAYECTBE OTAEIBHOM COCTABHOU
yact cuctembl MUII Mex1yHapOOHBIN I'PakAaHCKUM ITPOLIECC.

Oo6mas yacTh BKJIIOYAET BOIIPOCHI, UMEIOIIMEe 00I1ee MeTO0Iornueckoe 3Hauenue s MUIl
B LIEJIOM.

B ee cocTaB BXOAHMT MCCIIEIOBAHUE OCHOBOIIOJIATAIONIMX MOHATUM U TPUHLUIIOB, TAKUX KaK
IIPEJMET, METOZ PETYJIMPOBaHMs, UCTOUHUKHU, PEXKHUMBI, HOPMBI, KOTOpeiMU onepupyer MUII, a
TAaK:Ke aHAJIA3 [TPABOBOTO MOJIOKEHUs1 CyObEKTOB YaCTHOIIPABOBBIX OTHOILIEHUH, BKJIIOYAIOIINX UHO-
CTPaHHBIN IEMEHT, B TOM YHUCJIE TOCYIapPCTBO, NHOCTPAHLIEB U MHOCTPAHHBIX IOPUINYECKUX JIAL U
T. 1.

Oco0eHHast YacTh paccMaTpvBaeT MpPaBO COOCTBEHHOCTH, OOS3aTebCTBEHHOE NPaBo,
JIEMKTHBIE 00513aTeNIbCTBA, PACUETHO-KPEIUTHBIE OTHOIIEHHS], aBTOPCKOE, MAaTeHTHOE, CEMENHOE,
HACJIEJCTBEHHOE IIPaBO, TPYOBbIE OTHOILEHHUS.

MesxayHapOIHBIN I'PakAAaHCKUH IPOLIECC PACCMATPUBAET BOITPOCHI IIPOLIECCYAIBHOTO MOJIOKE-
HUSI CTOPOH, MHOCTPAHHBIX I'PakJaH M JIUI] Oe3 rpakIaHCTBa, IOPUANIECKHX JIMI KHOCTPAHHOT'O I'OCy-
JAapCTBa, BONPOCHI NOACYIHOCTU YaCTHBIX €] C NHOCTPAHHBIM JIEMEHTOM, MCIIOJTHEHU S NHOCTPAaH-
HBIX CyI€OHBIX MOPYYEHUIA, MPU3HAHUS U UCTIOIHEHUSI MHOCTPAHHBIX CyAE€OHBIX PEIICHU.

MesxayHapoIHbII KOMMEpUEeCKuil apouTpax 3aHuMaeT ocodoe mecto B cuctreme MUIL. [Jan-
HBIN JIEMEHT HOCUT KOMILJIEKCHBIM XapaKTeP, TaK KaK COBOKYITHOCTb PENIAMEHTUPYIOIMX €r0 HOPM
OTHOCHUTCS KaK K MaTepUAJIbHO-ITPABOBBIM, TaK Y K IIPOLIECCYAJILHO-ITPABOBBIM HOPMaM.

HoxrpunansHo cucrema MYII xapakTepusyeTcs Kak CTPyKTypa B3aMMOCBA3aHHBIX 2JIEMEH-
TOB, BKJIIOYAIOIUX:

obwenpustanivle npuryunst MYIl (HanpuMmep, NPUHIMIT MEKAYHAPOIHOW BEKJIUBOCTH,
MPUHLMIT HALIMOHAIBHOTO PeXUMa U pekrMa HauOOJbIIero O1aronpusTCTBOBAHMS, TIPUHIMIT B3a-
VIMHOCTH, IPUHLIUII PETOPCUN);

Hopmul MYI1 (HanipuMep, KOJJIM3UOHHBIE, CBEPXUMIIEPATUBHBIE HOPMBI);

urcmumymul MYI1 (Hanpumep, MeXyHapOJHbIE IEPEBO3KHU, KPEAUTHO-PACUETHBIE OTHOLIIE-
HU$, HACJIEIOBAHUE, TPYAOBBIE OTHOLIEHU).
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3. METO/I MYII

MUII ucnonb3yer ocoOble PUEMBI U CIOCOOBI /151 PETrYIMPOBAHMS TPAaBOOTHOIIEHUH B MEK-
IyHApOIHOM cepe, T. €. 0COOBI METOJ TPAaBOBOTO PEryIMpPOBAHUSI.

Metox MUII —5T0 COBOKYITHOCTb KOHKPETHBIX IPUEMOB, CIIOCOOOB U CPEJCTB I0PUANYECKOTO
BO3JEWCTBHUS, HAITPABJIEHHOIO HA IPEOIOJIEHNE KOJUIM3UHU MpaBa pasHbix rocygapers (I'. K. Imut-
pueBa).

Cnemnduxa meroga MYII cocTouT B HATMUUKM MHOCTPAHHOT'O JIEMEHTA B IPaXkJAHCKHX Mpa-
BOOTHOIIIEHUIX.

Jns ycTpaHeHHs KOJUIM3UU UCTIONB3YIOTCS CIIENYIOIE MEeTOAbI.

I. Konn3noHHO-IPAaBOBOM MeTO — 3TO BO3JEHCTBUE Ha COOTBETCTBYIOLIME OOIIECTBEH-
HbIE OTHOIICHUS, sIByIsonmecs oobektoM MUII, mocpeacTBoM KOJIM3UOHHBIX HOPM, OCYIIIECTBIISI-
IOLIMX BBIOOP IOPUCIUKIMY (TTPABOINOPS/IKA) U OTCHUIAIOIIMX PEryIMpOBaHUE OTHOILIEHUS K MaTepu-
aJILHOMY I1paBy ONpeJIeJIeHHOTo rocyaapcTna Jinoo MexyHaponHomy gorosopy (JI. I1. Anydpuesa).
Ilo MHEHMIO MHOTMX yUYEHBIX, JaHHBI METOJ SIBJISETCS IVIABHBIM U UCTOPUYECKU NIEPBBIM METOIOM
peryaupoBanusa B MYII.

J11s1 perenyst KOMTM3MOHHOM MPOOIeMbl TPUMEHSIOTCS] HAMOHAIBHBIE HOPMBI TIPaBa OIpejie-
JIEHHOT'O TOCYJapCTBa, KOMIIETEHTHBIE JIJIs1 PELIEHNs] KOHKPETHOI'O BOIIPOCA U COIEPKAILUE ITPEIITH-
CaHHe O TOM, IIPAaBO KAKOI'0 roCyAapcTBa HEOOXOAMMO MPUMEHUTb.

Konnm3nonHo-1paBoBoii criocod pa3pereHus KOJUTM3HOHHOM MPOOIeMbl OCYIIECTBIISIETCS B
JABYX (popmax:

1) nayuonanwroli (rocygapcTBo B CBOEM HAIIMOHAJIBHOM IIPABE YCTAHABJIMBACT TaK Ha3bIBaec-
MBbI€ IPaBOBbIE HOPMBbI «IIPSIMOTO» AEUCTBHS, T. €. MaTepUabHble YACTHOIIPABOBbIE HOPMBI, periia-
MEHTHPYIOLIME TPakIaHCKUE ITPABOOTHOIIEHU, BKIIOYAIOIE NHOCTPAHHBIN 3JIEMEHT);

2) medxcoynapooroli (UCNIONB30BaHUE YHU(PUIIMPOBAHHBIX KOJIM3MOHHBIX HOPM, COIEpXKa-
LIMXCSA B MEXIYHApOIOHBIX JOIOBOPaAX).

II. MaTepuaJibHO-IPABOBOIl MeTO/ OCHOBAaH Ha YHU(DUKALIMM HOPM I'PakJaHCKOIO 4acT-
HOT'O IpaBa pa3HbIX T'OCYAApCTB.

Jlnst perieHus KOJUTM3MOHHOM MPOOIEMBbI PUMEHSIIOTCS €IMHOOOpa3Hble TPABOBBIE HOPMBI,
cozepXkaiyecs B yHU(PULIMPOBAaHHBIX ITPABOBBIX aKTaX, BKJIIOYAIOIIMX MaTEpUAIbHbIE HOPMBI IPax-
JAHCKOIO IpaBa, — B MHOTOCTOPOHHUX MEXAYHAPOIHBIX JOTOBOPAaX, PETYIUPYIOLIMX pa3InyHbIe
cepsl yactTHoro npasa (Harnpumep, Konsenuusa OOH o goroBopax MexIyHapOOHOM KyIUIU-IIPO-
naxu ToBapos (1980 r.).

MatepuaabHO-IIPaBOBOH CIOCO0 pa3pelieHrs KOJUTM3UOHHOW MPOOIeMbl OCYIIECTBISIETCS] B
JABYX (popmax:

1) yHuuKanysa HalMOHAJIBHBIX I'PaXAAHCKO-TIPABOBBIX HOPM;

2) MaTepraIbHO-TIIPAaBOBOE PETyJIMPOBAHUE ITOCPEICTBOM HALIMOHAJIBHO-ITPABOBBIX HOPM IIps-
MOTO JEUCTBUS.
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4. ACTOYHHU KU MUII

HcTouHuK npaBa — 370 coco0 BHEITHETO BBIPAXEHH I HOPM ITpaBa, 3aKPeTUISIONINX rocynap-
CTBEHHYIO BOJIIO B COOTBETCTBYIOILEM IIPAaBOBOM IIPEANMCAHNY, CAHKLIMOHU POBAaHHOM IOCYIapCTBOM.

Oco6ennoctu ucrouynnka MYII:

* BRIpakaeT OObEKTUBHbBIC YCIOBHS JKM3HHU OOIIECTBA;

* HOPMATUBHO 3aKPEIUIAET TOCYAAPCTBEHHYIO BOJIIO;

* UMeeT 001e00A3aTe bHbINA XapaKkTep;

* COIEPXKUT KOJUIM3UOHHBIE HOPMBI.

Ncrounnkn MUII HOCAT IBOMCTBEHHBI Xapakrep: ¢ ogqHou ctopoHsl, MUII npencrasiser
coOO¥ OTpacib HAIMOHAJILHOTO TIpaBa, a C APYrOM CTOPOHBI, PErylIupyeT MeXIyHapOIHble Tpak-
JAHCKHUE MPAaBOOTHOILIEHNUS, II€ MEXyHAPOJHOE MPABO BBICTYIIAET CAMOCTOATEIBHBIM UCTOYHUKOM
MUIIL.

TepmuH «ucTouHUK» noHumaerca B reopur MYII nBosko:

1) B IIMPOKOM CMBICIIE, TA€ MOJl UCTOYHUKOM MMEIOTCS B BUJy YCJIOBUS MAaT€PUAIbHOM KU3HU
YeJIOBEYECKOro OOIIECTBa, KOTOPBIE U MOPOKIAIOT MPABO;

2) B y3KOM CMBIC/IE IO/l UICTOUHUKOM TIOHMMAIOT pa3inyHble (hOPMBI, B KOTOPBIX CYOBEKTHI
MEKIYHapOIHOIO TpaBa 3aKPeruIsiioT COITIACOBAHHBIE MpaBUiia COOCTBEHHOTO TIOBEACHUS B XOJIe
oOmIeHNns MKy OO0 (MeKIyHapOIHbIE JOTOBOPHI M MEXk TyHAPOAHO-TIPABOBBIE OOBIYAN).

Beiensior ciepyomye Buasl icrounukos MYII:

1) wmedncoyrnapoonvie dozosopwt Poccuiickoti @edepayuu (PP) u obwenpusnantvle nPUHLUNGLL
U HOpMbl MeHCOYHapooHozo npasa (cornacHo 4. 4 cr. 15 Konctutyuumn P® gBnsorcs cocraBHOU
4yacThio IpaBoBoM cucteMsl P®; B cootBercTBUM CO CT. 2 3 «O MexayHApOAHBIX JoroBopax Pd»
MeKIYHapOHbIil 1oroBop P® o3Havaer MexyHapogHOE ComlallieHue, 3aKkaoueHHoe PP ¢ nHo-
CTPaHHBIM T'OCYIapCTBOM (MJIM FOCYAApPCTBAMM) JIMOO C MEXAYHAPOAHOW OpraHu3alieil B MMCbMEH-
HOU (popMe M pEryImpyeMoe MekIyHapOOHBIM IPAaBOM, HE3aBUCHMO OT TOTO, COAEPKUTCA TaKoe
COIJIAIIEHNE B OJJHOM JJOKYMEHTE WJI B HECKOJIbKMX CBSI3aHHBIX MEX/Iy COOOH JOKYMEHTaX, a TAKKe
HE3aBUCHUMO OT €r0 KOHKPETHOI'O HAMMEHOBAHUA).

2) mexcoyHapooHblii 0Obiuali (MPaBUJIO TIOBEJEHUS, CJIOKHUBILIEECS B pe3yJIbTaTe HEOIHOKpaT-
HOT'O IPUMEHEHMS B MEXKJyHaApPOIHBIX OTHOIIEHUAX U HE IIPELYCMOTPEHHOE B MEXAYHAPOIHBIX JOTO-
BOpax M HOPMATUBHO-TIPABOBBIX aKTax; nctouHKoM MUII B P® sBistiorcst oObIyam, mpr3HaBaeMble
Ha tepputopun P®, nanpumep, Mukorepmc-2010).

3) euympentee 3axkoHoO0amenbcmeo (HAUMOHAIBHBIE 3aKOHBI U MOJ3AKOHHBIE U MHbIE HOpMa-
TUBHBIE aKThl, HaITpUMep, ['paknanckuil kopeke PP, aperpuiickuii 3aKOH 0 MEXIyHAPOJHOM 4acT-
HOM IIpaBe).

4) cyoebHas u apoumpasxicras npaxmuka (pelieHus CyI0B BbICIIUX UHCTAHIIUNA, KOTOPbIE MOTYT
(opmysMpoBaTh HOBBIE HOPMBI NpaBa; B PP cyneOHass u apOMTpakHash MPaKTUKA HE CUUTACTCS
VICTOYHMKOM I1paBa).

B kauecrBe ncrounnkos MYII poccuiickoe 3aKkOHOAATENBCTBO PU3HAET HALIMOHAJIBHOE ITPABO,
ME>X1yHapOHbIE JOrOBOPHI M 0ObIYaM, aHAJIOTUIO TIpaBa 1 3aKOHA.
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5. YHUPUKAIINA B MYII

Heab yandpukanuu (V) — B yCTpaHEHUH pa3IvMyuvil B IPaBOBOM PETYIMPOBAHUM OTAEIBHBIX
MIPABOTOPSIKOB MyTEM CO3/IaHMsI €IMHOOOPA3HbIX MaTepPUaIbHBIX HOPM, KOTOPbIE MOTYT OBITh ITPH-
MEHMMBI U1l pENJIAMEHTALMY I'PAXKJaHCKO-ITPABOBBIX MEXKIYHAPOAHBIX OTHOLIEHUN.

¥V B MYII - 310 nporiecc co3gaHus eAMHOOOPa3HbIX HOPM B HAIJMOHAJILHOM IPaBe OTAEIbHBIX
roCyJapcCTB.

Bonpocamu YV 3aHumarorcs ciieyomue MexxJyHapoaHble oprann3anun: BecemupHas Top-
rosas opranusauus (BTO), MexayHaponHbI HFHCTUTYT IO yHU(pHUKaUMu yacTHoro npasa (YHUI-
PVA), TI'aarckue kongepenuyu no MYII, Mexnynaponnas toprosas najiara, Kongepenuusa OOH
no toprosie n passuthio (IOHKTAJL), Komuccua OOH mno mpaBy MexIyHapOOHOM TOProBId
(IOHCHUTPAJI) u ap.

JlaHHBIE OpraHU3aIy MPOBOAAT padOTy MO CO3/IAHMI0 MEKIYHAPOAHBIX JOTOBOPOB, PEryiu-
PYIOLIMX pa3IAyHbIe c(hepbl MEXKTYHAPOJHOIO YaCTHOIPABOBOIO B3aUMOJEWCTBUS TOCYJapCTB.

PesyabTaTom V sBisercs cozaaHue eJUHOOOPa3HbIX KOJTM3UOHHBIX HOPM JJIs1 PeryjupoBa-
HUS OTHOLIEHUH B chepe OOLIMX MHTEPECOB HECKOMBKUX rocynapcers. Hanpumep, ['aarckas koHBeH-
1 O ITpaBe, IPUMEHUMOM K JOTOBOPY MEXIyHapOIHOU KyIUIU-ITponaxu ToBapos (1986 r.), bepn-
CKH€ KOHBEHILIMU O MEXIYHApOIHBIX KeJIe3HOAOPOKHBIX nepeBo3kax (1980 r.).

YV B MUII peasm3yercs Ha ABYX YPOBHSAX:

1) 6 medncoyrnapoornom npase (Mexy 3aMHTEPECOBAHHBIMU I'OCYAAPCTBAMU 3aKJII0YAETCS MEXK-
JOYHAPOJHBIN IOrOBOP, PU3BAaHHbIM PETYJIUPOBATh ONPEAEIECHHBIE OTHOLIECHNU);

2) 60 snympuzocyoapcmeenHom npage (IpUAaHUE HOPMaM MEXIyHapOQHOTO JI0roBopa Iopu-
JOWYECKOM CUJIBI B HALIMOHAJIBHOM IIPABE).

Beinensior ciepyomye Buabl Y:

1) no eudy npasosvix omrowtenuii, oxeamvisaemvix Y: Y npaBa COOCTBEHHOCTH, HACIIE/ICTBEH-
HOT'0, MHTEJUIEKTYaJIBHOTO, TPAaHCIIOPTHOT'O IIpaBa U T. 1.;

2) no euoam mMexcoyHapoOHbIX 002060po6: yHUBEPcaIbHasd Y (MHOIOCTOPOHHHME MEXAyHApO.I-
HBIE JIOTOBOPBI), pETMOHaAJIbHASA Y (MEXIyHapOJHbIE JOTOBOPBI, MOANKACAHHBIE OIPAaHUYEHHBIM KPY-
I'OM IOCYJapCTB) U IBYCTOPOHHSAA Y (IBYCTOPOHHME MEKAYHAPOIHBIE JOTOBOPBHI);

3) no cnocoby npaeosozo pezyaupo8arus MeHCOYHAPOOHbIX OMHOueHUti: Y KOJUTM3UOHHBIX
HOpM (HampuMmep, [aarckasg KOHBEHLMSA O IpaBe, NMPUMEHMMOM K JIOTOBOpaM MEXAYHApPOIHOU
KyIUIM-Tipogaxu ToBapos (1986 r.), ¥V marepuanbHeix HopM (Hartpumep, Konsennnsa OOH o goro-
BOpax MeIyHapOIHOM KyIUIU-1Tpoaaxu ToBapos (1980 r.) u cmemanHas ¥V (Mex1yHapOIHBIN JOTO-
BOp YHU(ULMPYET U KOJUIM3UOHHBIE, U MaTepUaJIbHbIe HOPMBI, HaIpuMep, BceMrpHas KOHBEHUUA
00 aBTOpcKOM mpaBe (1952 1.).

XapakTepucTHKa YHU(PULIMPOBAHHBIX MaTepUaIbHO-IIPAaBOBBIX HOPM:

1) aBnsores lex specialis (cnenanbHbBIMK) B COCTABE COOTBETCTBYIOIIEN OTPACIA HALIMOHAJIb-
HOT'O 11paBa;

2) BXOJAT B COCTaB MEXJYHAPOAHOIO YaCTHOTO ITpaBa (HarpuMep, HopMbl BEHCKOM KOHBEHLIN
0 JOroBOpax MeXIyHapOOHOU KyIUIU-TIpoaaxu ToBapos 1980 r.);

3) ycTpaHsIIOT caM MCTOYHMK BO3HUKHOBEHMSI KOJUTM3UM M, COOTBETCTBEHHO, HEOOXOIUMOCTD
€€ peryJIMpoBaHus 10 BOIIPOCaM, KOTOPBIE PENIAMEHTUPYIOTCS YHU(DULIMPOBAHHBIMU HOPMaMH.
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6. TAPMOHU3AIIA B MYII

I'apmonmsanus (I') mpaBa — 310 mpouecc COMMKEHHsT HAMOHAIBHBIX IPAaBONOPSIKOB,
LIeJIbI0 KOTOPOTO SIBJISIETCS] YMEHBIIEHUE U YCTPaHEeHHUE Pa3Inyuil MeXy HUMHU.

I" ocymiectisieTcs ¥ 3a npeiesiaMu YHA(UKAIMK TIpaBa, OTOMY IPEACTaBIIseT coOoit Oonee
IIMPOKOE MOHSATHE, YeM YHU(PHUKALK.

B npouecce I', B omMume ot yHU(UKALIMU, OTCYTCTBYET JOTOBOPHBIA PEKUM CO3[aHUsI MEX-
AYHApPOIHBIX 00SI3aTEbCTB IS yYACTHIUKOB BHEITHEIKOHOMUYECKUX OTHOILICHHH.

Buani I

1) cmuxuiinas (HanpuMep, PY KOJIOHU3ALIMKY, B PE3YJIbTATE BOWH);

2) yenenanpaenennas (HarpuMmep, peLenius, T. €. OQHOCTOPOHHEE 3aMMCTBOBAHUE OJHUM
rOCy/1apCTBOM Yy APYTOro MPaBOBBIX HOPM);

3) oornocmoponnss (Korga MpaBo OJHOTO TOCYAAapCTBa BOCIIPMHUMAET M UCIIOJIBb3YET B CBOEH
MIPABOBOH CHCTEME OIIBIT APYTHX OoJiee pa3BUTHIX TOCYIAPCTB);

4) e3aumnasn (Koraa 3aMHTEPECOBAHHBIE TOCYIAPCTBA B IIPOLIECCE COTPYAHUYECTBA ITPEATIPH-
HUMAIOT JICWCTBHS K CONMKEHHIO TIPaBa);

S) ocywecmensiemas ¢ UCNOAL308AHUEM GHYMPUZOCYOAPCMBEEHHBIX cpedcmé (KOTAa rocyaap-
CTBO BKJIIOYAET B CBOIO IIPABOBYIO CHCTEMY HOPMbI MHOCTPAHHOTO MpaBa);

6) ocywecmensiemas ¢ UCNONBLIOBAHUEM MEHCOYHAPOOHO-NPABOBBIX MEXAHU3MOE (IIPOUCXO-
JUT C Y4aCTUEM MEKIyHapOAHBIX OpPraHU3alUil, Pe3y/lIbTaTOM TakoW I' MOXKET SBJIAThCS CO3JaHue
MOJIEJIBHBIX U THIIOBBIX 3aKOHOB, Hanpumep, ThnoBoi 3akoH JOHCUTPAJI «O06 21eKTpoHHO# Top-
roeie» (1996 r.).

I' cinyuT 11e1M pa3sBUTHSA HALMOHAIBHOIO ITPaBa, HO HOPMBI, BKJIIOUEHHBIE B IIPABO OTAEJIBHOIO
rocyzapcrsa B pesyibTare [', He pelaoT KOJUIM3UOHHOITO BOIPOca, B OTIMYME OT YHU(DUIMPOBaH-
HBIX MaTe€pUaJIbHBIX HOPM, KOTOPblE CHUMAIOT KOJUIM3UOHHYIO ITPO0OIeMy 1 IPUMEHSIOTCS HelocpeI-
CTBEHHO Hapsly C JpyIrMMH HOPMaMH HallMOHAJILHOT'O MTPaBa.

Bompocamu I' u yHuukanum mnpasa 3aHUMaeTcsi, HallpUMep, Takas MeXIyHapoaHasi opra-
Huzanus, Kak EBpasuiickoe skoHoMuYeckoe cooOiiectBo (EBpA3dC), obbenuHuBILEe B CBOEM
cocrae Pecniyonmnky Benmapych, Pecnyomuky Kasaxcran, Keipreisckyio Pecnyomiky, Poccuiickyio
depeparmio u Peciyonmky Tamkukucrad. OfHON U3 Lesiell ee co3/1aHus SIBJISETCS eSTEIbHOCTb,
HarpapjieHHas1 Ha COJMKEHUE HalMOHAJIbHO-IPABOBOIO PEryJMPOBAHUS IOCYAAPCTB-yYaCTHUKOB,
(bopMyupoBaHe U BBEJEHUE €IMHbIX HOPM I1paBa, IPMMEHUMOI0 Ha TEPPUTOPUH CTPaH — YJIEHOB
EBpA33C.

B pamkax EBpA339C npoBoasTcsA 3HAYMTENBHBIE CPABHUTEIBHO-ITPABOBBIE UCCIIENOBAHNSA, HA
OCHOBE KOTOPbIX IPUHUMAIOTCS] KOHKPETHbIE peKOMeHAaluu 1o BornpocaM I' u yHudukanum npasa.
[TpumepaMu TakuX akTOB SIBJISIIOTCS PEKOMEHJALMM 10 YHU(DUKAIMU M FAPMOHU3AIMU 3aKOHO/A-
TEJIbCTBA rocygapcTs — wieHOB EBpA39C B cepe MpOTMBOAEUCTBUSA MOHOIOIACTUYECKON Aes-
TEJIBHOCTU M Pa3BUTHS KOHKYPEHLMHU, MO TAPMOHM3ALMU 3aKOHO/ATENILCTBA TOCYJAPCTB — WIEHOB
EBpA3DC o Gupkax 1 OMpKeBOI IESTEILHOCTH U JIP.
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7. IPUHIIUIIBI MYI1

Hpuauunbl MYII — 310 OCHOBHBIE Hauasa, 6a30Bble MOHSTUS, UcTioNb3yeMbie B MUIT.

Mo:xHO BeIAEIUTD crieaylomye npuHumis MYII.

1. Hauuonanwrwlii pexxcum — NpeJoCTaBlIeHUE MHOCTPAHHBIM (PU3MYECKUM U IOPUINYECKUM
JIMLIaM TOrO ke 00beMa IpaB U 00S3aHHOCTEN, YTO M OTEYECTBEHHBIM, 32 UCKIIOUEHUSMU, 3aKper-
JICHHBIMH B HAllMOHAJILHOM ITpaBe. [JaHHBII IPUHLIKMIT MOXET COAEPKAThCA KAK BO BHYTPUTOCYIAp-
CTBEHHOM IIpaBe, Tak U B MexkayHapoaHoMm Joroope. B P® o 3akperieH B cr. 62 KoHcturyuuu
P® u B psaae apyrux npaBoBbIX aKTOB.

2. Pesicum Haubonvutezo O1azonpusimcmeosanust — NpeiocTaBlieHne NHOCTPaHHBIM (pusmye-
CKUM U I0PUIMYECKUM JIMLIAM, a TaK:Ke JIUIaM 0e3 rpak JaHCTBA TOTO ke oObeMa Mpas, pedepeHImii
Y JIBTOT, KOTOPBIA UMEIOT CYOBEKTHI TPETHETO rOCyAapcTBa. JJaHHbIN IPUHITUIT MOXET ObITh YCTAaHOB-
JIEH TOJIBKO B MEX/TyHAPOJHOM JIOTOBOPE.

3. Bzaumnocms — TpefoCTaBlieHHe CyOBEKTaM OIHOTO JOTOBApUBAIOLIETOCS TOCYAapcTBa
TAaKOTO ke 00beMa MpaB U 00SI3aHHOCTEH, KOTOPBIH MPEI0CTaBIIeH CyObEeKTaM JIPYroro JOroBapyuBa-
IOILIErOCs TOCYAApCTBa.

Buabl B3anMHOCTH: hopmanvhas (MPeloCTaBIeHUe WHOCTPAHHBIM CyObEKTaM TaKOro ke
oObemMa MpaB U 00S3aHHOCTEH, KOTOPHIA UMEIOT CYOBEKThl JAHHOTO TOCYIAapCTBa) U MAmepudns-
Hast (peJoCTaBJIeHUe NHOCTPAHHBIM CYOBEKTaM TAaKOTo ke 00beMa IMpaB U 00s3aHHOCTEH, KOTOPHIH
MPEIOCTaBJIEH UM B CBOEM I'OCYapCTBE).

4. Pemopcuu — OTBETHbIE JIEUCTBHS OIHOTO FOCYAAPCTBA Ha BBEJEHHE JAPYIMM IOCYJapCTBOM
CTIEIIMAJIbHBIX OTPAHUYEHHI TTPaB JJIs1 CyObEKTOB MepBOro rocyaapcrsa. B PO perienve o BBeneHn
OTBETHBIX Mep IpuHuMaercs Ilpasurensctsom PD.

5. Medxcoynapoonas eedxcausocmo (comitasgentium — nar.) — B XVII B. B rojiaHacKoM IpaBe
SABJISTIACH YCIOBUEM INPUMEHEHUsI MHOCTPAHHOIO IpaBa HAa TEPPUTOPUM Ka)kJIOro rocylapcrBa Ha
OCHOBEe B3aUMHOCTU. B coBpemMeHHOM MUYII npakTU4ecku He HCIOb3YeTCs, TaK Kak SBJISAETCS
HEOIPE/IETIEHHBIM U 1A€T BO3MOKHOCTb JIETKO UCKJIIOYUTh IPUMEHEHNE MHOCTPAHHOTO IpaBa.

CoBpemeHnHble npaBoBebl (P. M. XOObIKMH) Tak:ke BBIIEJSIOT TaK Ha3bIBAEMbIE KOJUIM3UOH-
Hble mpuHIMIBI B MYII nm npuHLmmnel popmMupoBanus CoaepKaHus KOJUIM3MOHHBIX HOpM B MUIL.

Crienmgpurka KOJUIM3UOHHBIX TPUHLIUIIOB COCTOUT B CJIEAYIOILEM:

1) HOCAT yHUBEpCAJIbHBIA XapakTep, T. €. OCHOBOW MX MPUMEHEHHS TOJKEH ObITh aHAJIU3 pa3-
JIMYHBIX MPABOMNOPSIKOB;

2) HampaBJIeHbl Ha JIOKAJIA3ALIMIO OTHOIIEHU CTOPOH B TOM ITPABOIOPAKE, KOTOPBHIN HAUTYd-
M 00pa3oM 00ECIIeUHT pean3alyio PaB U 3aKOHHBIX MHTEPECOB BCEX CTOPOH MIPABOOTHOIIICHHUS.

MOoHO BBIIEUTD CAEAYIOIIUE TPU KOJUIM3MOHHBIX TPUHILIMIIA!

1) 3aIIMTHI IPAB YEJIOBEKA;

2) HaubOoJIee TECHOU CBA3H,

3) crpeMiieHUs K YHU(DUKALVH.
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8. IOHATUE U CTPYKTYPA
KOJIJIN3NOHHOUN HOPMBbI

[Tpumenenue kommmsuonHor Hopmbl (KH) siBiisieTcst OCHOBHBIM cIOCOOOM paszpelieHus Koi-
JIM3UOHHOM MPOOTIEMBI.

KH (collisia, collision — nar.) — 370 HOpMa, yKa3bIBaIoIIasi IPaBO, KOTOPOE JOIKHO OBITh MIPU-
MEHEHO K JaHHOMY MEXyHApPOIHOMY I'PaX JAHCKOMY ITPABOOTHOILIEHUIO, T. €. OIpelessonas KOH-
KPETHBIM TPABONOPAAOK, KOMIIETEHTHBIN /151 pa3pelleHusl KOJUIM3MOHHOIO BOIIPOCa.

KH - 310 0CcHOBa 17151 peleHus KOJUTM3MOHHOrO Bonpoca, ¢pyHagameHnt MYIIL.

KH npencrapisier coboi HopMy 00I1ero, abCTpaKTHOTO, OTCBUIOYHOTO XapaKTepa, KOTopasi He
COZIEPXKUT MaTepUaIbHON MOJENTH MOBEIeHUs], HEe YCTaHABIMBAET MpaB M OOS3aHHOCTEW CTOPOH, a
TOJIKO HA OCHOBE 3aJI0KEHHOTO B 9TOM HOpME OOBEKTUBHOTO KPUTEPHS OIpeessieT, IPaBo KaKkoro
roCyJlapcTBa AOJIKHO PEryIMpoBaTh cooTBeTCTBYIOIIME OoTHOIIEeHUs (M. B. I'erbman-I1aBosa).

Heobxomumocts cymectBoBanust KH o0yciioBiieHa pa3inyueM MpaBOBBIX CUCTEM, TTOCKOJIBKY
OIHU U TE K€ YACTHOIPABOBBIE OTHOLIEHUS MO-Pa3HOMY Pa3peIalTCsl B pa3HbIX rOCY/AApCTBAX.

KH B coBokymnHOCTH 00pa3yeT KOJUTM3MOHHOE MPaBo, KoTopoe siBiiseTcs noacucremort MY,
coctapisieT MHCTUTYT ero OOIel yacTy, MMeeT HalMOHAJIBHBIN XapaKTep, TaK KakK B MPaBOMOPSIIKE
KaXJIOro ToCy/1apcTBa eCTh CBOE COOCTBEHHOE KOJUTM3MOHHOE MPaBo.

KH neiicTByeT COBMECTHO ¢ MaTepUaIbHO-IIPAaBOBOM HOPMOM, SIBJISIETCS] OTCHIJIOYHOM HOPMOH,
TaK KaK He COJIEPKUT MPaBUJIa, IO KOTOPOMY MOXHO YPEryJIMpoBaTh BOSHUKIIYIO TPOOIEMY, a OTCHI-
JaeT 1ubo K MaTepuaibHOM HOpME KOMIIETEHTHOTO MPaBOMOPSIIKA, JIMOO K MEXIyHAPOAHOMY JOTO-
BODY.

Crpykrypa KH Brimouaer 1Ba anemeHTa:

1) 06em — onipenienisieT BUA U cofepkaHKe MPakJAHCKOTO TPABOOTHOILIEHH T, K KOTOPOMY TTpH-
MEHMMa JIaHHasl HOpMa;

2) npuesska — onpeAessieT MpaBoNopsAIOK, MOAJIEKANMI TPUMEHEHUIO K JAHHOMY MPaBOOT-
HOIICHUIO.

OOBeM COOTBETCTBYET OIPE/ICICHHON 00JIACTH IPABOBOTO PETyJIMPOBaHUS, HAITPUMED, JI0TO-
BOPHBIE 00SI3aTe/IbCTBA, HACIICICTBEHHBIC TTPABOOTHOIIICHHMSI.

Komm3noHHyo NpuBSA3KY 4acTo UMEHYIOT «(POPMYJION MPUKPETICHUSI» .

[IpuBeneM nmpuMepbl KOJUIM3UOHHBIX MTPUBS30K:

* JIMYHBIN 3aKOH (pu3rueckoro juna (lex personalis), BKJIIOUAET 3aKOH IpaxJaHcTBa nna (lex
patriae) 1 3aKoH MecTa xkuresbeTBa Jimua (lex domicilii) (ct. 1195 'K PO, cr. 156 CK P®d);

* JIMYHBIM 3aKOH opuanyeckoro juna (lex societatis) (cr. 1202 I'K P®d);

* 3aKOH MecTa HaxoxxaeHus Bemu (lex rei sitae) (ct. 1205 T'K P®);

* 3aKOH MecTa coBepiueHus akra (lex loci actus) (cr. 1209 I'K P®d);

* 3aKOH MéecTa coBepleHus npaBoHapyienus (lex loci delicti commissi) (cr. 1219 I'K P®);

* 3aKOH, n30paHHbIi apouTpamu (lex arbitri) (a63. 2 . 1 ct. 1186 'K P®).
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9. BU/1bl KOJIJIN3NOHHbBIX HOPM

Konmisunonnsie Hopmbl (KH) nogpazaensiorcss Ha BUABI B 3aBUCUMOCTH OT KpUTEpUs, TOJIO-
’KEHHOT'O B OCHOBY KJIACCU(PUKALIIH.

IIo hopme KOMIM3UOHHOI NPUBSI3KH BBIICTISIOT:

1) oonocmoponnue KH (puBsA3Ka TaKOM HOPMBI MPSIMO YKA3bIBAET MPABO KAKOTO TOCYJapCTBa
TMOJIJIEKUT IPUMEHEHHUIO, OOBIYHO YKa3bIBAETCSA OJIHO, Yallle HALMOHAJIbHOE MTPaBO, HAIIpUMeEp, MOJIb-
CKasl KOJUTM3MOHHASI HOPMa YKa3blBaeT Ha IPUMEHEHUE MOJILCKOTrO IpaBa);

2) osycmoponnue KH (He onpeaessioT paBo KOHKPETHOI'O roCyAapcTBa, a MpeaycMaTpUBaloT
B KauecTBe BbIOOpA MPUMEHEHUE KaK OTEUYECTBEHHOI0, TAK 1 MHOCTPAHHOI'O 11PaBa).

ITo popme npeanucanus BbLIEISIOT:

1) umnepamuenvie KH (xateropuyeckass HOpMa, Coepalliasi BIaCTHOE MpeIIMCaHue 3aK0-
HoJaTesist O IPUMEHEHNUH TOJIbKO OJHOTO OMPEIeSIEHHOro MpaBa, OTCTYIUIEHHE OT KOTOPOro HeJOIy-
CTUMO, Haripumep, cT. 1205 I'K P®D);

2) anvmepramustvle KH (MMEIOT HECKOJBKO KOJUIM3MOHHBIX MPUBS30K M IMPEJOCTaBIISIOT
IpaBoO BbIOOpA OJHOI U3 HUX, Hampumep, ad3. 1 1. 1 ctr. 1209 I'K P®);

3) oucnozumuervie KH (IpeaocTaBisior cBOOOLY YCMOTPEHHS B YaCTH BHIOOpA IIPUMEHNMOTO
K OTHOUIEHUIO ITpaBa, OIMPasiCh Ha MPUHLIUI aBTOHOMMHU BOJIM CTOPOH, Harpumep, cT. 1210 'K P®).

ITo npaBoBoii (hopMe BHIIETIAIOT:

1) enympuzocyoapcmeennvie KH (comepkarcsi B HallMOHAIBHOM ITpaBe, HAIpUMEp, pasielt
VIug.3TK P®);

2) dozosopuvie KH (conepxarcsi B MeK/1yHapOAHBIX IOTOBOpax, HalpuMep, [ 'aarckas KOHBEH-
A 1986 r. o mpase, NPUMEHUMOM K JIOTOBOPY MEXIyHAPOJHOM KYIUIU-TIPOAAXKU TOBAPOB).

ITIo 06 beMy NPaBOBOro PeryJiMpOBaHMS BbIICISIOT:

1) oouwue KH (copepxar HopMy OOLLEro XapakTepa, Hapumep, IpaxkJaHcKas 1eecriocOOHOCTb
(busryecKkoro auia onpeaesseTcs no ero JMYHOMY 3aKOHY);

2) cneyuanvhvie KH (HOpMa, AENCTBYIOIIAs B ONPE/ICJICHHBIX ClIy4asx, HalpuMep, IpaxJaH-
CKasl JeecrioCOOHOCTh MHOCTPAHHOTO TPaXIaHWHA OINPEAEIIsSeTCsl MO 3aKOHY TpaXAaHCTBa JMOO
JTOMMITUJIS).

CoBpemennbie aBTOpBI Takke AeasaTt Bce KH nHa:

1) KyMyJasATHBHbIe (COIEpXKaT NPUBA3KHU, MNOMJIEXAIIUE OJHOBPEMEHHOMY IPUMEHEHHUIO
MyTeM HaJIOXeHHs (OT Jar. cumulatio — «HaKOIUIEHHE»), T. €. TPaBONPUMEHHTENb oOpaliaercs K
HECKOJIBKMM ITPABOBBIM CUCTEMaM [JIs1 PELIEHN A KOJIM3MOHHOTO BOITpOca, HanpuMmep, B cT. 1209 I'K
P® ycraHoBeHO, UTO cliesIKa, COBEpILIeHHAsI 32 IPaHULIEH, He MOXET OBbITh IIPH3HAHA HE/IeWCTBUTEb-
HOI1 BCIeACTBUE HecoOmoieHns1 (hOPMBI, €CJIM COOTIONIEHB! TPeOOBaHMSI POCCUICKOTO MIPaBa) U aJib-
TepHATHBHbIE (HOPMBbI, COAEpKalllie NPUBI3KH, KOTOPbIE MOKHO PAaBHOLIEHHO IIPUMEHATH). BeiOOp
B OJTHOM CJTy4ae IMPUHAJIEKUT HOCUTENISAM TpeOOBaHUs, a B IpyroM — cyay. TpagulMOHHBIM ITpUMe-
pOM asbTepHaTUBHOM NpuBsA3KH sBisiercs cT. 1221 'K P® «[lIpaBo, noasyiexaiiee npuMEHEHUIO K
OTBETCTBEHHOCTH 3a BPEJl, IPUUMHEHHBII BCJIEACTBUE HEJOCTATKOB TOBAPa, padOThI UM YCIIyru». Ee
NpUMEHEHHe MTPeyCMaTpUBaeT, YTO MOTEPIEBIINI MPY TPEAbSIBICHAN TPEOOBAHMUS O BOMEIIEHUN
Bpe/ia, MPUIMHEHHOTO BCJIE/ICTBIE HEOCTaTKOB TOBApa, paOOThI MITM YCITYTH, MOKET BHIOPATh JOOYI0
U3 TpeX aJlbTepHaTUB IPUMEHUMOTO IpaBa;

2) ABYCTOPOHHHE (Jal0T BO3MOXXHOCTh BbIOOpa IMPUMEHHMMOTO I1paBa) U OJJHOCTOPOHHHE
(HOpMBI, KOTOpBIE MTPSMO Ha3bIBAIOT MOyIEKAlee TPUMEHEHUIO0 MaTepUaIbHOE TIPABO);

3) ru6kme (Hanpumep, 11. 5 c1. 1211 'K P®: «K moroBopy, conepikariemy 31eMeHThI pa3ind-
HBIX JOTOBOPOB, IPUMEHSIETCS IIPABO CTPaHbl, C KOTOPOH 3TOT JJOrOBOP, PACCMaTpUBAEMBbIiA B 1IEJIOM,
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HarOoJiee TeCHO CBSI3aH») U KecTkue (Hanpumep, 1. 1 cr. 1205 T'K P®: «Conepxanue mpaBa coo-
CTBEHHOCTH OITpeJIe/ISIeTCS TIO TPaBY CTPaHBI, TJie 3TO UMYIIECTBO HAXOAUTCS»).
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10. TOJIKOBAHUME KOJIJIN3UOHHON HOPMBI 1
PAZPEHNIEHUE «<KOH®JINKTA KBAJIN®UKAIINI»

ToaxoBanune KH HanpasiieHO Ha ysiICHEHUE ee CMBICIIa 1 OCOOEHHOCTE! MPUMEHEHU S, a TaKkKe
Ha ONPE/IEIEHUE UCTIONb3YEMbIX B HEN I0PUAMYECKUX TEPMUHOB U NOHATUM.

IOpuanueckue TepMUHBL U IOHATHS (HarIpuMep, «opma COENKU», «IBKUMOE U HEIBUKU-
MO€ MMYILECTBO», «JIEeCIIOCOOHOCTb») COfepkaTcsl Kak B oobeMe, Tak U B npussske KH u gacto
VMEIOT pa3HbIe ONPENEIEHNUS B Pa3HBIX [TPABOBBIX CUCTEMAX.

OT eaHOO0OPa3HOro U MPABUJILHOIO TOJIKOBAHUS AAHHbBIX MOHATUHN 3aBUCUT PE3YJIbTATUBHOCTD
kBamdukauuu (K) u npumenenus konkpetHon KH, a 3HaumT, 1 ycrnemHoe penieHre KOUTM3UOH-
HOT'O BOITpOCA.

[TpoGnemMy HecoBnajeHUs MO CMBICIY IOPUAMYECKHMX TEPMUHOB B Pa3HbIX MPABONOPSAKAX B
MUII Ha3bBaOT «KOH(IUKTOM KBaJIu(UKAHII».

Brigensaior nepBu4Hy0 1 BTOpH4HYIO K.

[pu nepsuuroii K cyn 1 paccMOTpeHUsI efla UCTIONb3YeT TIOHATHS COOCTBEHHOTO 1paBa 1
nposoguT K Ha ocHoBe lege fori. [laHHas Teopus peINMChIBAET PABOITPUMEHUTEIIO HA CTaJUU I1Ep-
BUYHOU KBUIM(PUKALIMN PYKOBOJICTBOBATHCS TOJBKO CBOMMH IPEICTABIEHUSMU O ITPaBe, BOCIIPUHU-
Masi 0OCTOATENIbCTBA JIeJla CBOUM ITPABOCO3HAHKUEM.

Ecin no periennio cyga Kk paccMaTpuBacéMOMY OTHOILIEHUIO IIPUMEHMMO MHOCTPAHHOE I1PaBo,
TO BCE MOCJIeyIoIMe KBaIU(pUKaK Oy1yT OCHOBBIBATbCS HA MOHATHAX, ONPE/IEIUMbIX HA OCHOBE
OINPEIEJIEHHOIO CYJOM MHOCTPAHHOIO npasa (émopuurasn K).

Bropuunas K nogumHseTcs 3akOHy, KOTOpOE peryaMpyeT OTHOLIEHME Mo cymiecTtBy (lege
causae). B taHHOM city4ae nmpaBoIpUMEHUTEIb, OOPaTUBIIMCH K MTHOCTPAHHOMY IIPAaBONOPSIKY, 1071-
’KE€H pacCMOTPETh BO3HUKILNI BOIIPOC C TOUYKH 3PEHUSA «UyXKOrO» IpaBa.

Croponnuku Teopun aBToHOMHOI K (paspadoran Hemenkuii KoummsroHucT D. Paben)
NpeUIaraloT WCKaTh peIleHrue MpoOJeMbl TOJKOBAHUS KOJUIM3MOHHON HOPMBI HE TIOCPEICTBOM
BeIOOpa Mex 1y lege fori u lege causae, a myTeM cpaBHEHMs KaTeropuil 1 KOHCTPYKLMIA, KOTOpPBIE B
HUX MCHOJIB3YIOTCS, C TEM YTOOBI HA OCHOBE COBIAJIEHUN U CXOACTB Ha Oa3uce MPOBEIEHHOIO CpaB-
HUTEJILHO-TIPABOBOTO aHaJIM3a CO3/1aTh 0COOYI0, «aBTOHOMHYI0» KBaTM(DUKAIHIO, HAWTYUIITUM 00pa-
30M MPUCTIOCOOJIEHHYIO AJIA1 1IeJIell peryJIMpoBaHUs TPAHCTPAaHUYHBIX OTHOILIEHUH.

PerymupoBanue npo6nem K B8 MUII P® ocymectsisiercst B coorBerctBum co cr. 1187 I'K
P®, 1. e. npu onpezenenny npasa, MOJIEKAIIETO IPUMEHEHUIO, TOJIKOBAHUE IOPUIMYECKUX ITIOHATHN
OCYLIECTBIISIETCS] B COOTBETCTBUM C POCCUMCKHUM ITPABOM, €CJIM MHOE HE IIPEAYCMOTPEHO 3aKOHOM. B
Ka4eCTBE UCKJIIOUEHHU S B OIIPEAEIIEHHBIX CIIy4asXx B I1. 2 JAHHOM CTaThU MPELyCMOTPEHA BO3MOKHOCTD
ocymecTBiieHUs K Ha OCHOBE MHOCTPaHHOTO IIPaBa.

CyuiecTByIoT cieayolue Teopun pa3pemenus konguankra K:

1) K no 3akony cyoa;

2) K no npasy cywecmea omnowernus: (10 MpaBy TOrO roCyJapcrBa, C KOTOPBIM OTHOILEHHE
HanboJiee TECHO CBSI3aHO);

3) meopus asmonomnoti K (BHyTpurocynapcreeHHass KH cBa3bpIBaeT 0TeuecTBEHHOE TPaBO ¢
MHOCTpaHHbIM, 1 00beM KH nomkeH mcnosnb30BaTh NpaBoBbIe MTOHATH S, OOIIHE /TSI BCEX IPaBOIIO-
PAIKOB, ITPABOBBIE NOHATHUSA KOJUIM3UOHHOM ITPUBSA3KHU JIOJKHBI TOJIKOBATHCSI B COOTBETCTBUM C 3aKO-
HOM CyAa).
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11. IPUMEHEHUE KOJVIN3NOHHbBIX HOPM

ITpumenenne konmsnoHHbIX HOpM (KH) Ha nmpakTrke cTajJkuBaeTcs ¢ ONpee/IeHHbIMU PO~
OJieMaMu, KOTOpBIE CBSI3aHbI ¢ orpannueHusMu neiicters KH, cpeqy HUX BBIIETISIOT Cleayomye:

1) obpamuas omcewinka u omcvlaka K npasy mpemveii Cmpambl:

* BO3HMKHOBEHHE 0OPATHOM OTCHIIKH CBSI3aHO C IPUMEHEHUEM MHOCTPaHHOTO MPaBa, Mpe/Iy-
canHoro npumeHeHHoi KH, koria Heo6X0IMMo penmTh BOIIPOC O TOM, KAKOI 00beM pery/IMpoBaHHS
HCIIONB30BATh: BCE MHOCTPAHHOE IPaBo B 11eJI0M, BKJIoyas u ero KH, iy Tonpko marepuaiibHO-IIpa-
BOBBIE HOPMBI JAaHHOTO IIPAaBOINOPAIKA;

* B PO B coorBerctBum co cr. 1190 'K PP mobas orcbuika K MHOCTPAaHHOMY IpaBy JIOJKHA
paccmarpuBaThCs Kak OTChUIKA K MaTEpUAIbHOMY, a HE K KOJUIM3MOHHOMY IIPaBy COOTBETCTBYIOLIEN
crpanbl. MckiioueHre 13 3Toro ooiero npasuiia JOMyCKaeTcsl B OTHOILIEHUH [TPABOBOIO MOJIOKEHUS
(usnyeckoro amua, Korga oOpaTHask OTChUIKA MHOCTPAHHOT'O MTPaBa MOKET IPUHUMATBLCS B CIIyvasx
OTCBUIKM K POCCHHCKOMY ITpaBy;

2) oz060pKa o nyoAUMHOM NOpsiOKe:

* [I03BOJIIET OIPaHUYUTh IPUMEHEHNE HOPM MHOCTPAHHOIO IpaBa, K KoTopbiM oTchutaeT KH,
YTO NMPUBOAUT K OIPaHUYEHMIO ercTBUA HaumoHaipHoM KH;

* B pe3yJibTaTe NPUMEHEHNS JaHHOW OrOBOPKM MHOCTPAHHOE IPABO, ONPENEIEHHOE C ITOMO-
11bl0 BHyTpUrocyaapctBeHHol KH, He MoxkeT ObITh MPMMEHEHO, eC/i TaKOe IPUMEHEHUE POTUBO-
peuMT MyOIMYHOMY MOPSAAKY JAHHOK CTpaHBl;

* COZIEPKUTCA B ITPABE BCEX CTPaH, UMEET Pa3HBIE, HO CXOXKUE T10 CMBICITY OIIPEAEIIEHN 1, HAlIpH-
Mep, «myormmunbie uHTepeckl KHP» B Kurae, «mexnyHaponHbiii myOonuyHbiii opsiaok» B CIIA,
«OCHOBBI IIpaBoINOpsAKa» B PD;

3) npumenenue UMnEPAMUHvIX HOPM.:

* umnepaTuBHble HopMbl B MUII — ocobas rpynna uMnepaTuBHBIX HOPM HAIIMOHAJIBHOTO 3aKO-
HOJIATeJIbCTBA, PUMEHEHNE KOTOPBIX HE MOXET ObITh UCKJIIOYEHO I10 JIOTOBOPEHHOCTH CTOPOH WJIU
nytem npumeHenus KH;

* IPMMEHEHUE MHOCTPAHHOTO IIpaBa MOKET ObITh OIPAHUYEHO B CUITY JEUCTBUS UMIIEPATUBHBIX
HOPM.

B MUII ocoboe nerictere Ha npumeHenrne KH oka3biBaloT Tak Ha3plBacMble CBepPXHMIIEpa-
THBHbI€ HOPMbI — HOPMBI, OTPaHUYMBAIOILME HE TOJILKO aBTOHOMUIO BOJIM CTOPOH, HO U PE3YJIbTaT
BbIOOpa npaBa B cootBeTcTBUM ¢ KH, T. €. nojexariye npuMeHeHHIo 1S pa3pelieH!sl KOHKPETHOTO
J€J1a HE3aBUCUMO OT TOTO, KAKMM ITPABOM PETyIUPYETCs IPaBOOTHOLLIEHHE.

[IpumeHeHre cBepXMMIIEpaTUBHBIX HOPM HE 3aBUCHUT HM OT COIVIAIIEHHsI CTOPOH O BbIOOpE
npasa, o1 ot KH crpansl cyna.

B P® Bonpoc o npumenennn Takux HopM pelteH B cT. 1192 'K P®, cortacHO KOTOpo# 1aHHbIE
HOPMBI JOJIKHBI IPUMEHATHCSA HE3ABUCUMO OT IOAJIEKALIEr0 IPUMEHEHHUIO ITPaBa, T. €. IPUMEHEHNE
TaKMX HOPM SIBIISIETCS 0OSI3aHHOCTHIO cyzia. CBEpXUMITEpaTUBHBIE HOPMBI JPYTOM CTPaHBI «CYJI MOXKET
MIPUHSATH BO BHUMAHUE», €CJIA COUYTET, YTO /ISl ITOTO €CTh OCHOBAHUS1, YCTAHOBJIEHHBIE B 3aKOHE;

4) «pacwennerue» (om p. depecage) npusszku KH:

* OIIpeJeIIAeTCs KaK IPUMEHEHNE Pa3/IMYHbIX IIPABOBBIX CUCTEM K Pa3HbIM 2JIEMEHTAM OJHOU U
TOM K€ CIEJIKU (HaIpUMep, IPUMEHEHHE Pa3InYHbIX IIPABOBBIX CUCTEM K Pa3JIMYHBIM YaCTAM OJHOTO
Y TOTO € JI0r0BOpa, KOIjia CTOPOHBI JIOTOBOPWINCH O TAKOM IIPUMEHEHUHN);

* B P® peiicTByeT npaBmilo, COMIaCHO KOTOPOMY K IOTOBOPY, COIEPKAILEMY JIEMEHTBI pa3iny-
HBIX JIOTOBOPOB, IPUMEHSETCS, ECJIM MHOE HE BHITEKAET U3 3aKOHA, YCIIOBUM WM CyLIECTBA JOr0BOPa
MO0 COBOKYITHOCTH OOCTOSITEJILCTB JIeNa, IPaBO CTPAHbI, C KOTOPOM 3TOT JJOrOBOp, paccMarpuBae-
MBI B LIEJIOM, HanOosee TecHO cBsi3aH (1. 5 cr. 1211 'K P®).

17



E. H. PomanenkoBa. «MexayHaponHoe yacTHoe nipaBo. Kpatkuii kypc. Yue6Hoe nocobue»

12. IPUMEHEHUE NHOCTPAHHOI'O ITPABA

INocne perenys KOJUIM3MOHHOTO BOIIPOCa U BIOOpa MPUMEHMMOTO MpaBa BO3HUKAET HEOOXO-
AUMOCTb IPUMEHEHU 1 N30PaHHOIO NpaBsa.

Ecnm n30panHOe npaBo SIBASETCSI MTHOCTPAHHBIM, TO CYOBEKT IPABOITPUMEHEHHSI CTaTKMBACTCS
C IpoOIeMOii OTpe/ieNIeH s OOIIMX MOHSATHI MHOCTPAHHOTO MPaBa, ero TOJIKOBAHMUS U 0COOEHHOCTEH
IIPUMEHEHHUS.

B pa3HBIX NpaBOBBIX CHCTEMAax CYLIECTBYeT pa3JjH4ie B NOHMMAHHH HHOCTPAHHOIO
npasa. Tak, B KOHMUHeHmavHoli npagosoli cucmeme NHOCTPAHHOE MTPABO OHUMAETCS TaK ke, Kak
Y OTeYeCTBEHHasl IPaBOBasi CUCTEMA, T. €. KAK COBOKYITHOCTb HOPM, 00s13aTeJIbHBIX K IPUMEHEHHUIO, a
AHZN0-AMEPUKAHCKOe NPpago BOCTIPUHIMAET MHOCTPAHHOE NPaBO KakK (haKTUIEeCKoe 0OCTOSITENbCTBO,
HojIIexKallee JOKa3bIBaHUIO B OOLIEM MOPsAKE.

B P® cyn ocyiecTBiisieT NpUMEHEHUE MHOCTPAHHOTO IIPpaBa BO UCIIOIHEHUE CBOMX ITPABOITPHU-
MEHUTENNbHbIX (PYHKLUH, T. . ex officio (o xoJizKHOCTH) /1715 olpeAeieHns] HOpMaTUBHO-IPABO-
BOI1 0a3bl Cy1eOHOTO peleHusl.

Takum o6pazom, cornacHo 1. 1 c1. 1191 'K P®, ecnm cyn npumeHsieT MHOCTpaHHOE TPaBo,
TO OH JI0JIKEH MPUMEHSATh He TOJIbKO MHOCTPAHHBIE 3aKOHBI, HO YYHUTHIBATh OOBIYaH, CYAEOHYIO MTpakK-
THKY (CyneOHble TIpelieJeHThl) B TeX IMpefenax, B KAKMX OHM TPHU3HAIOTCS MCTOYHMKAMU IpaBa B
9TUX rocyaapcreax. Bmecre ¢ Tem B a63. 3 1. 2 c1. 1191 I'K P® npegycMoTpeHo MonoxeHue o TOM,
YTO M0 TPeOOBAHUSM, CBSA3aHHBIM C OCYIIECTBIEHUEM CTOPOHAMM IPEAIPUHUMATEIBCKOIN JesTellb-
HOCTH, OpeMsi I0Ka3bIBaHU 1 CONIEPKaHUsI HOPM MHOCTPAHHOTO MPaBa MOXET ObITh BO3JIOKEHO CY/IOM
Ha cTOpoHBI. Pemienue Bonpoca 3¢h(peKTMBHOCTH MPUMEHEH!U 1 THOCTPAHHOTO ITPaBa M YCTAaHOBJICHHU S
ColepkaHusI ero HOPM 3aBUCHUT OT TOTO, KaK pacrpe/iesieHbl 00s3aHHOCTH 10 YCTAHOBJICHHUIO COZIEP-
’KaHUs1 THOCTPAHHOIO NpaBa MEXAy CTOPOHAMU U CYJOM.

371ech BO3MOKHBI CIIelyIOIIIe BAPHAHTHI PACIIPEIE/ICHUS YKa3aHHBIX 00sI3aHHOCTEN:

1) 3aKoHOOaTeNh OTHOCHT YCTAHOBJICHHE CONIEpP:KaHWSI MHOCTPAHHOTO IpaBa K OOS3aHHOCTH
cyAa (CTOPOHBI MOTYT OKa3bIBaTh B TOM COJIEHCTBHUE CYIY);

2) OpeMsi I0Ka3bIBaHUS COZEPKaHMSI HOPM MHOCTPAHHOTO IpaBa BO3JIaraeTcss Ha CTOPOHBI
(HarpuMep, MO aHIJIMIICKOMY TpaBy MO OOIIeMy MpaBWIly TIPUMEHEHHEe MHOCTPAHHOTO IMpaBa OCy-
IIECTBJISIETCS 10 MHULMATHBE CTOPOH, P 9TOM 3aMHTEPECOBAHHAS! CTOPOHA BbIHYK/JEHA IPUHUMATh
OpeMsl yCTaHOBJIEHU S COJIepKaHUs1 HOPM MHOCTPaHHOTIO ITpaBa Ha cebsl);

3) BO3MOKHO COUETaHME YKA3aHHBIX BAPUAHTOB (HanOoJiee pacpoCTpaHeH Ha MPAKTHKE).

Jl7151 ycTaHOBJIEHUS COIEpKaHUsA MHOCTPAHHOTO MpaBa MOT'YT IIPUMEHSTHCS CIIEAYIOIUE CIO-
coO0BbI:

1) obpartieHre 3a pa3bsCHEHUIMU K T'OCYIapCTBEHHBIM U HErOCYJapCTBEHHBIM KOMITETEHTHBIM
OpraHaM M OpraHM3alusaM B CTpaHe cyjaa (Hanpumep, K MunucrepcTBy octuuuu PO);

2) oOpallieHre K MHOCTPaHHbIM OpPraHU3alisM U OpraHaM JIpyroil CTpaHsl;

3) obparieHue K KcIepTam 3a COOTBETCTBYIOIIMMU IIPABOBBIMU 3aKJIIOYEHUSAMM;

4) obpallieHre K CTOpPOHaM CIOpa C LIENbI0 YSICHEHHS COoepkKaHUsl HOPM MHOCTPAHHOTI'O TPaBa,
NOIIeKAINMX TPUMEHEHUIO.

C 13 mas 1991 r. P® saBnsercsa yyactHunei EBponeiickoil KoHBeHIIMM 00 MH(OpMAaLIMK OTHO-
CUTEJIbHO MHOCTPAHHOI'O 3aKOHOJATE bCTBA.

KoHBeHLMs npegycMarpuBaeT, YTo JI0rOBAPUBAIOIIMECS CTOPOHBI 0OS3YIOTCS MPEJOCTaBIATh
APYT APYrY B COOTBETCTBHH C €€ MOJIOKEHUAMMN MH(OPMALIMIO OTHOCUTENIBHO CBOETO 3aKOHO/IATE b~
CTBa M TPOLIELYp B IPAXAAHCKOM M KOMMepUecKor cdepe, a Takke OTHOCHUTENIBHO MX CyAeOHOH
CHUCTEMBI.
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13. IPABOCITIOCOBHOCTD
OUSNYECKHUX JIUIIl B MYII

B MUII ¢usznueckue nuna ABISIOTCS CyObeKTaMu OOJIBIIOrO Yucia IpakJaHCKO-ITPABOBBIX
OTHOIIIEHUM.

Boigensior cienyomye Kareropum (pu3nyecKux JIILL;:

1) unocmpannvle zpasicoane (Jia, UMeroIHe 0CoOyI0 TPABOBYIO CBS3b C ONPeIeIeHHbIM I'OCY-
JAapCTBOM, T. €. 00JIaJAl0IINe TPAKIAHCTBOM);

2) bunampude! (I1La, UIMEIOLIe MTPABOBYIO CBSI3b C IBYMSI U OOJiee rocyJapCcTBaMu);

3) anampuost (1111, HE UMEIOIIKE TPABOBOM CBSI3U HU C OHUM T'OCYJapCTBOM);

4) bedxcenypt (M1, BBIHYKJEHHO MOKUHYBIIKE CBOE TOCYIAPCTBO U MOMYYHBIIUE YOSKUIIE B
APYroM rocyapcTBe).

I'pakganckas mpaBoOCHOCOOHOCTh (PU3HYECKHX JHI[ — 3TO CIIOCOOHOCTh WHAWBHUA
MMETb IIpaBa ¥ 0OSI3aHHOCTH.

[TpaBoBoe MosokeHrne MHOCTPAHHBIX TPakKIaH XapaKTepu3yeTcsl ABONHBbIM MOJYNHEHHEeM:
MpaBy rocyAapcTBa MecTa MpeOblBaHMs UM TPaBy TOrO rOCYJApCTBa, I'PakAaHCTBO KOTOPOTO OHU
HAMEIOT.

[TpaBocrocoOHOCTh MHOCTPAHHOTO I'pakJaHuHa paccMatpuBaercs B MUII B AByX acnekrax:

1) Ha ocnose omcviaku K auunomy 3aKoHy auua (IPABOCIIOCOOHOCTb, OMNpeiesisieMasi Hallho-
HAJIbHBIM (POIHBIM) ITPABOIIOPSKOM);

2) Ha OCHO8e NPUHUUNA HAUUOHANLHOZO pedcuma (0OTagaHue TPaBOCIIOCOOHOCTHIO, OIpejie-
JIEHHOU B TOCYyIapCTBe MPeObIBAHMS).

Bo MHOrMx rocynapcTBax MHOCTPAHIIB YPABHEHBI B ITPaBaX C MECTHBIM HACEJICHUEM.

B kauectBe 00I1Iero rmpasuia yCTaHOBJIEHO, YTO JIMIIA, IIOCTOSTHHO MJTM BPEMEHHO MpeObiBaio-
e Ha TEPPUTOPUM WHOCTPAHHOTO FOCYAAPCTBA, 0OsI3aHbl COOMIONATh €ro 3aKOHBI M TIOMYUHSATHCS
MECTHOMY MPaBOMOPSIJIKY.

HWckmouenne U3 3TOro npaBuiia COCTaBISIIOT OTJEJIbHBIE BOITPOCH! MPABOBOIO CTaTyca AAHHBIX
JIWLI, KOTOPbIE PETYJIUPYIOTCS UX JTMUYHBIM 3aKOHOM.

JINYHBbI 3aKOH MHOCTPAHHOIO TPaKJaHMHA — 3TO MPaBO IOCYJApCTBa, TPaKIAaHMHOM
KOTOPOTO OH SIBJISIETCS.

JInunbiii 3akoH (lex personalis) cymiecTByeT B AByX BHAAX:

1) 3akon epasxcoarcmea (lex nationalis);

2) zaxon mecmoxcumenvcmea (lex domicilii).

B P® nonsTre nuuHOro 3akoHa orpeneneHo B cT. 1195 'K PO.

JIMYHBIM 3aKOHOM JIMI] C IBOMHBIM I'PakKAaHCTBOM, OJHO U3 KOTOPBIX — POCCUICKOE, SIBJISETCS
pOCCHIACKOe TIPaBo.

JIn4HBIN 3aKOH anaTpuaa onpenesisieTcss Ha OCHOBE Mpu3Haka gomuipuds (m. S cr. 1195 T'K
PO).

JIMYHBIM 3aKOHOM OeXeHIa sIBJIsieTCs IpaBo cTpaHbl yoexuma (1. 6 ct. 1195 'K P®).

[TpaBoBOe mooxkeHre HHOCTPAHHBIX IPpaXJaH v JIull Oe3 rpaxkaaHcTBa B Poccuiickoii denepa-
[IUU OMpeIeNsieTcs CAeIYIOIMMHA HOPMATUBHBIMU AKTAMMU:

» Koncrurymen Poccuiickoit ®enepanmu;

* MEKJIYHAPOIHBIMU JOTOBOPAMU;

* @3 or 25 uona 2002 r. Ne 115-®3 «O npaBoBOM MOJIOKEHUM WHOCTPAHHBIX I'PaXJIaH B
Poccuiickoit @enepariv» v MHBIME heIepaTbHBIMU 3aKOHAMH.

19



E. H. PomanenkoBa. «MexayHaponHoe yacTHoe nipaBo. Kpatkuii kypc. Yue6Hoe nocobue»

WHocTtpanHble rpaxaaHe nonbs3yiorest B Poccuiickoit Penepariy npaBaMy ¥ HECYT 0OsI3aHHO-
CTU HapaBHe ¢ rpaxaaHamu Poccuiickoit ®enepanyy, 3a UCKIIOYEHUEM CIIy4yaeB, IPEAYCMOTPEHHBIX
enepanbabM 3ak0HOM (cT. 4 O3 Ne 115).

Takum 00pa3oM, MHOCTPAHHBIM TpakJaHAM M JUIaM Oe3 IpakJaHCTBa MO OOIeMy Ipa-
BUJIy IIPEAOCTaBIISIETCS] HALIMOHAJIBHBIA PEXUM, 32 HEKOTOPHIMU MCKJIIOUEHUSMH (HalpuMep, OHU
HE MUMEIOT MpaBa U30MpaTh U ObITh N30PAaHHBIMU B (befiepaibHble OPraHbl TOCYJAPCTBEHHOM BJIACTH,
OpraHbl TOCY/IapCTBEHHOM BIacTu cyObeKTOB P®D, a Takke yyactBoBath B pedepenayme PO u pede-
peHayMax cyObeKToB PD).
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14. JEECIIOCOBHOCTDb ®U3NYECKHUX JIMII B MUII

JleecniocoOHOCTH (PU3NYECKOTO JHIA — 3TO CIIOCOOHOCTh CBOMMHM JEHCTBUSMU TPHOOpe-
TaTh IPakAAHCKUE TpaBa M 0O0SI3aHHOCTH.

B GonpmHCTBE MPaBOMOPSIKOB ONpeesieHo, YTO JIeeCIIOCOOHBIM B TIOJTHOM 00BEMe IpakK-
JAHUH CTAHOBUTCSA IO JOCTHKEHUIO COBEPIIEHHOJIETHS, T. €. YCTAHOBJIEHHOTO 3aKOHOM BO3pacTa,
Hanpumep, B 18 ner Bo ®panimy, B 20 siet B [IBenapun.

B MUII rpaxaHckas AeecriocoOOHOCTb (PU3MUECKOTrO JIMLA OMPEeIeTCsl €ro JIMUHBIM 3aK0-
HOM.

Onpenenenue 1eeciocCOOHOCTH MHOCTPAHHBIX (PU3HMUECKUX JIMI] B OCHOBHOM CBSI3BIBAETCS C
3aKOHOM I'PaXJAaHCTBA, a JIML 0e3 rpa)kJaHCTBa — C IIPAaBOM TOW CTpaHbl, HA TEPPUTOPUM KOTOPOIl
OHU MOCTOSIHHO WJIM ITPEUMYILECTBEHHO HaXOHATCH.

WHocTpaHHble rpask/iaHe, HaxoAsiuecs Ha Tepputopur P@, obnasaoT mMUpOKUMYU ITpaBaMU
Y HECYT pa3HOOOpa3Hble 00513aHHOCTH IPAKTUYECKU BO BeeX cepax 0OIIEeCTBEHHOM KU3HU. Boiib-
LIMHCTBO POCCUMCKHUX HOPM paclipOCTPaHsAIOT CBOE JAECUCTBUE U HA MHOCTPAHLIEB, MEHBINAs UX YacCTb
— CIIEMAJIBHO CO3/1aHbl JUIs1 THOCTPAHLIEB.

[MocrostHHO MpOXHBaloIMe Ha Tepputopur PO nHOCTpaHHbIE rpakaaHe 00IaialoT paKTHye-
CKM TEeMH e TPaBaMH M O0OS3aHHOCTSIMH B COLIMAIBHO-KYJIBTYPHOR M SKOHOMHYECKOH cepe, Kak
u rpaxpaade PO.

OrpanuydeHus1 IpaB HHOCTPAHHBIX I'PaKJaH, HAXOIALIMXCA HA TeppuTopun PP, cBA3aHbI
C HEBO3MOXHOCTBIO OCYILECTBJIATh TAKUE NIPAaBa U3-3a OTCYTCTBUA Y HUX IpaxaaHcTBa PP (Harpu-
Mep, MHOCTPAHIIBI He MOTYT ObITh MPU3BaHBI HA BOMHCKYIO Cllyk0y B P®, 3annmarsp onpeseneHHble
JIOJKHOCTH).

CornacHo ct. 1197 'K P® npusnanue pr3nyecKoro Juia HeJeecroCOOHbIM MITH OTPAaHUIEHHO
1eecriocoOHbIM NoguMHeHo B P® poccuiickoMy mpaBy.

OrpanunueHye 1eecnocoOHOCTH (PU3UYECKUX JIML] TPOU3BOIUTCS UCKIOUUTENIBHO B CYJ€OHOM
MOpSZIKE.

OcHOBaHM S OrpaHUYEHHU S IeeCIOCOOHOCTH B IIPaBe PAa3HBIX TOCYJAPCTB UMEIOT CYILECTBEHHBIE
pazmuuus (Hanpumep, B CIIA wmm BemmkoOpuranuy uio, mpu3HaHHOE MO 3aKOHY KaKOro-JMO0
MHOCTPAHHOTO TOCYJapCTBa OrPAaHUYEHHBIM B JIEECIIOCOOHOCTH KaK PacTOUUTEINb, OYAET CUUTATHCS
MIOJTHOCTBIO JIEECTIOCOOHBIM, TIOCKOJIBKY OOIIiee IIPaBo He 3HAET TAKOTO MHCTUTYTA).

OCHOBaHMAMM OrpaHUYEHMS JeeCrOCOOHOCTH B poccuiickoM mpase (cT. 29, 30 'K P®) saBna-
I0TCH:

* [ICUXUYECKOE PacCTPOMICTBO;

* 3JI0yNOTpeOIeHNe aJIKOroleM U HapKOTHMKaMU, KOTOPOE MOXKET MOCTABUTh CEMBIO COOTBET-
CTBYIOLLIETO JIMLIA B TAKEJIOE MATEPUAIIBHOE MTOJIOKEHHUE.

[Mo oOmmeMy npaBuITy MHAUBHI MOXET OBITh IIPU3HAH MOJTHOCTBIO HEAEECTIOCOOHBIM MIIU OTpa-
HUYEHHO JEeCIIOCOOHBIM TOJIbKO y ce0s1 Ha POAMHE B COOTBETCTBUU CO CBOMM JIMUHBIM 3aKOHOM.

BaxHylo ponb B peryIMpoBaHMM IIPaBOBOIO IOJIOKEHUS WHOCTPAHHBIX (PU3MYECKUX JIMILL
UTPaOT JOTOBOPHI O IPABOB Ol MOMOIIIH, TJIE OTIPEAEIISETCS UX IPABO- U JieecriocoOHocTh. Harpu-
Mep, KoHBEHIMA O MTPaBOBOM NMOMOIIM U ITPABOBBIX OTHOIIEHUSAX IO I'PaXJAHCKAM, CEMEHMHBIM U
yrosioBHbIM enam crpad CHIT (1993 r.).
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15. OIIEKA U ITIOITEYUTEJIbCTBO B MYII

Onexka (O) u noneuntenbcTBO (I1) TECHO CBSI3aHBI C MTHCTUTYTOM JIE€CIIOCOOHOCTH.

[TpaBoBoe perynmpoBaHue OONBIIMHCTBA CTPAH B TJAaHHOM 00JIACTH BO MHOTOM TOXOJXKeE.

Cornacho ct. 32 'K P® O ycranaBiuBaetcst HaJy MaJIOJIETHUMU U HEJIEeCIIOCOOHBIMU TPask/1a-
HaMH.

CornacHo cr. 33 T'K P® I1 ycranasnmBaeTcs HaJl HECOBEPIIEHHOJIETHUMU ¥ O PaHUYEHHO Jiee-
CIIOCOOHBIMU I'pa’k/JaHAMH, A TAK)KEe MOKET OBITh YCTAaHOBJIEHO B OTHOILIIEHWM TeX I'Pak[aH, KOTOPbIE
(pm3MYECcKM HECTIOCOOHBI OCYIIECTBIISATh BECh 00bEM MPAB U HECTH OOSI3aHHOCTH (Harpumep, cJie-
nble).

Ieab O u I1 — oxpaHa MHTEPECOB ONEKAEMBIX U MTOAONEYHBIX.

OnekyH JIMYHO COBEPIIAET CAEIKM OT UMEHH MOJOIIEYHOTI'0, A IONEYNTESb JIMYHO HE COBEPIIAET
CHEJIOK OT UMEHH MOJOINEYHOr0, HO IaeT COIIacChe Ha UX COBEPIIEHHUE.

VYcnoBus HazHaueHus U nipekpatteHns O, Kak IpaBuiIo, PeryIUpyIOTCs 3aKOHOM CTPaHBI IPax-
JIAHCTBA ONEKAEMOTO.

[Mpu pemmennn Bompoca o ToM, 00s13aHO JIM JaHHOE JIMIIO TIPUHSATH Ha ce0s1 o0s3aHHOCTH 110 O,
MIPUMEHSETCs IPABO CTPAHbI IPakAaHCTBA OINEKYHa.

[IpaBOOTHOIIEHUS] MEX/1y ONEKYHOM U INOAONEYHBIM OIPEAEISIOTCS 3aKOHOM TOCyJapcTBa,
oprasbl KOTOporo HazHauuiau O.

K Bonpocam onpezesneHus Takux OTHOIIEHUH OTHOCSTCS MPEsX/ie BCEr0 BOIPOCH MpeCcTaBU-
TeJIbCTBA OneKyHa. IIpaBo npeacTaBuTesbCTBa ONEKyHa (IONEYMTeNsl) pacupOCTpaHseTcs, B IPUH-
LIMIIE, ¥ 3a MPEJIEIIbl TOCYAAapPCTBa, OpraHbl KOToporo HazHauwm O.

B P® cornacho ct. 1199 I'K P® ycranosnenue u ormeHa O u I1 mpon3BogATcs B COOTBETCTBUN
C JINYHBIM 3aKOHOM OIEKaeMOTO MJIM TIOJOIEYHOT0, a YCTaHOBJIEHHE 00s13aHHOCTH NPHHATH O witn 1
MIPOU3BOIUTCS B COOTBETCTBUYU C JIMYHBIM 3aKOHOM OINEKYHa UM NOMEYUTE .

JIM4HBIIA 3aKOH ONeKyHa (TOMeunTesT) IPUMEHSIETCS 11 yCTAHOBJICHHS €10 00SI3aHHOCTH ITPH-
mare O (I1).

3aKOH KOMIIETEHTHOTO YUYPEXKJIEHHS OINpElessAeT OTHOIIEHUS MEXAY ONEKYHOM (ToneuuTe-
JIeM) ¥ oIleKaeMbIM (TTOIOITIEYHBIM ).

Ecnu onekaemblii UM MOAONEYHBIN MIMEIOT MECTO KUTeNbCTBA B PP, TO mpumeHsieTcs poccuid-
CKO€ I1PaBo, CJIM OHO HamboJiee 711 HUX OJ1arorpusTHO.

IIpaBo mMHorux rocynapcrs (Hanpumep, I'epmannu, Mranuu, Ascrpun) no sorpocam O u I1
MMEET OTCHUIKY K JINYHOMY 3aKOHY.

B HekoTOpbIX AOroBOpax O MPaBOBOW ITOMOILM, PaBHO Kak U B MuHckon (1993 r.), u Kumm-
HeBcko (2002 r.) KOHBEHLMAX, TPELyCMOTPEHA BO3MOKHOCTh HA3HAYEHHU Sl OIIEKYHOM WJIH MOTIEYH-
TeJIeM MHOCTPAHHOTO I'paskJaHUHA ITPU YCJIOBHMHM, YTO OH ITPOKMBAET HA TEPPUTOPUH, rae OyaeT ocy-
mectBiATbeA O wm I1.

Poccuiickoe npaBo Takoro orpaHUYeHus1 He COIECPKUT.
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16. BEBBECTHOE OTCYTCTBHUE 1
OBBABJIEHUE JIMITA YMEPIINM B MYII

[puHIMI 00BsIBICHUS JHIIAa OE3BECTHO OTCYTCTBYIOIIM WM YMEPIIIAM MTPU3HAETCS He BCEMU
CTpaHaMH.

B tex ke rocymapcrBax, B MpaBe KOTOPBIX CONEPKUTCS PEryJMpOBaHUE JAHHOTO BOMPOCA,
MaTepuaibHble HOPMBI CYIIECTBEHHO PA3UYAIOTCS B OMpe/ieieHUH YCJIOBUI U CPOKOB OOBSIBICHUS
st 6e3 BECTH MPOTMABIIMMHU, IOPUAMIECKUX TOCNISCTBII OE3BECTHOTO OTCYTCTBUS U T. [I.

[IpaBoBOE peryarpoBaHKe paccMaTpuBaeMoii poodiembl B oqHuX rocyaapcrBax (PPI') ocHo-
BBIBACTCS HAa CHeHAJbHBIX 3aKOHAX, B Jpyrux rocygapcrBax (Poccus) AeMCTBYIOT OTAeJIbHbIE
HOPMBIL.

WHcTuTy Tl 6€3BECTHOrO OTCYTCTBUS U OOBSIBIICHUS JIMIA YMEPIIUM CYIIECTBEHHO pa3jinya-
I0TCS1 B COBpEMEHHbIX MpaBoBbIX cricTeMax. Kak ormeuaer JI. I1. Anydpuesa, «npaBo BenukoOpura-
Hun U CIIIA BooOIIe He 3HaeT UHCTUTYTA OObSIBJICHHS JIMIIA OE3BECTHO OTCYTCTBYIOIIAM .

B npaee Anruu u CIOA, ®panumu, Akupa v Apyrux He CONEPKUTCS HOPMATUBHBIX Ipa-
BWJI JIJIs1 PellieHus BOIpoca 00 0OBsIBIICHUH JiMIa 6e3BecTHO oTcyTcTBYIONMM. CyneOHoe pelieHue,
KOTOPOE MOXKET COCTOSITHCS 110 TAaKOMY JeJy, OyAeT UMeeT 3HaueHUe TOJIbKO IJIs JAHHOTO Jiefia, a He
IJIsI BCeX MOCTIEAYIOMUX CXOKUX JElT.

Koam3noHHbIe BOMPOCHI OE3BECTHOIO OTCYTCTBUSI U OOBSIBIICHUS JIUIIA YMEPIIUM pa3pe-
IIAI0TCSl HA OCHOBE JIMYHOTO 3aKOHA (PU3MUYECKOro Jia (MO 3aKOHY IpaXkJaHCTBA WM 1O 3aKOHY
MOCTOSIHHOTO MECTa KUTEJIbCTBA).

B coorserctBum co cr. 1200 I'K P® npusnanue B P® dusnyeckoro nmia 6e3BeCTHO OTCYT-
CTBYIOIIUM U OObSIBJIIEHHE YMEPLIUM MOTYUHSIOTCS POCCHIICKOM mpaBy. [laHHas Hopma siBisieTcs
OIHOCTOPOHHEW M He pellaeT BOMpoca O MPU3HAHUM JIMIa OE3BECTHO OTCYTCTBYIOIIMM WA YMEp-
IIUM, TIPUHSATOM B MHOCTPAaHHOM TOCYJapCTBe.

JIByCTOPOHHSI51 HOpMa, PETYJIMpYIoLIast JaHHbII BOIIPOC, UMEETCs, HaIpUMep, B CT. 13 3akoHa o
MUII Dcronnu (2002 r.). HopmaTuBHOe peryJMpoBaHue TPU3HAHKSA JIUI OE3BECTHO OTCYTCTBY-
IOLIUMH COAEPKUT JBYCTOPOHHKE JOTOBOPBI O MPABOBOI MOMOIIH, HATIPUMED, I0OTOBOP O MPABOBOM
MOMOIIIH, 3aKT04eHHbId Mexy Poccueit u Tlonbment (1996 r.), a tak:xe KoHBeHIMs O MpaBOBBIX
OTHOLLIEHMSIX Y MPABOBOU MOMOIIM IO T'PaXJAHCKUM, CEMENHBIM M YTOJOBHBIM JenaM crpad CHIT
(1993 1.).

Hanpumep, cr. 25 MUHCKOM KOHBEHLIMM O TTPABOBOM MOMOIIM Y MPABOBBIX OTHOIIEHUSIX I10
IpaxJIaHCKUM, CEMEMHBIM U YTOJIOBHBIM JesiaM 1993 r. ycTaHaBIMBAET, YTO YUPEKACHUS IOCTULIMH
KaKJIOW U3 JIOTOBAPUBAIOIIMXCS CTOPOH MOTYT MPU3HATh TPakJaHUHA APYToi JOTrOBAPUBAIOLIECS
CTOPOHBI U MHOE JIUIIO, TPOKUBABIIIEE HA €€ TEPPUTOPUH, OE3BECTHO OTCYTCTBYIOIIMM UM YMEPIIIKM,
a TakXke YCTaHOBUTH (haKT €ro CMEpPTH IO XOAATAWCTBY MPOXKUBAIOIIMX HA €€ TePPUTOPUM 3auHTe-
PECOBaHHBIX JIUII, [IPaBa U UHTEPEChl KOTOPHIX OCHOBAHBI HA 3aKOHOATEIbCTBE ITOW JOrOBApPUBAIO-
1IENCs CTOPOHBI.
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17. MIPABOBOE ITOJIOZKEHUE NTHOCTPAHIIEB B P®

IIpaBoBOii cTaryc MHOCTPaHHBIX (pu3nYecKux Jinl B PP Oasupyercs Ha NpHHIUIIE HALMO-
HAJIbHOI'0 PeKMMa 1 KOJUIM3MOHHOM IIPUBA3KE JIMYHOI0 3aK0Ha (pu3ndeckoro juna. CornacHo
cr. 1195 I'K P® simyHbIM 3aKOHOM (PU3AYECKOTO JIMLA CYMTAETCA MPABO CTPaHbI, TPakIaHCTBO KOTO-
POM 3TO JIMLIO UMEET.

B oTHOIEHNN TPaBOBOTO MOJNIOKEHU MHOCTPaHLEB B PP neicTByIOT cieayonye KOJAIn3u-
OHHbIE NIPUBSI3KU:

* JINYHBIM 3aKOHOM JIMLA SIBJISIETCS POCCUMCKOE IPaBO, €CJIM HapsAAY C POCCUMCKUM I'pak1aH-
CTBOM OH MMEET U MHOCTPAHHOE I'PaXAAHCTBO;

* JIMYHBIM 3aKOHOM MHOCTPAHHOTO JIMLIA SABJISAETCA POCCUMCKOE MPABO, ECIA OH UMEET MECTO
s)kuresbeTBa B PO;

* €CJIM JIMLIO MMEET HECKOJIbKO MHOCTPAHHBIX I'PaXAAHCTB, TMYHBIM 3aKOHOM SIBJISIETCS IPABO
CTpaHbl, B KOTOPOM 3TO JIMLIO UMEET MECTO KUTEIBCTBA;

* JINYHBIM 3aKOHOM JIMIIa O€3 rpakJaHCTBA SIBJISIETCS ITPABO CTPAHbI, B KOTOPOI 9TO JIMIO IMEET
MECTO KMTEJIbCTBA;

* JIMYHBIM 3aKOHOM O€’KeHIIa SIBJISIETCS MTPABO CTPaHBbI, IPEIOCTABUBILEH eMy YOSKHIIIE.

Mo obmemy npaBuity MHOCTpaHLB B PP momnb3yloTcs Takum ke 00beMOM TpaB M CBOOOA M
HECyT TaKue ke 00513aHHOCTH, 4TO U rpaxkjaHe PP, T. e. B OTHOIIEHNU HUX YCTaHABIMBACTCS HALM-
OHAJIbHBIN PeKUM.

B oTHOIIEHNM MTHOCTpAHLIEB TaKkKe ACUCTBYET NPHHIIAN HeAUCKPHUMHHAINH, O3HAYAIOIINH,
YTO MHOCTpaHHBIE rpakgaHe B PP u nmma 6e3 rpaxkpancTsa, nmpoxusaonme B PO, paBHbl nepen
3aKOHOM, HE3aBUCUMO OT ITPOUCXOKAECHU S, COLMAIBHOTO ¥ IMYLIECTBEHHOTO OJIOKEHHU S, PACOBOU U
HaLMOHAJIbHOM MPUHA/IJIEKHOCTH, 10J1a, 00pa30BaHusl, sI3bIKa, OTHOLIEHHS K PEJIUTHU, Poja U Xapak-
Tepa 3aHATHIA 1 APYTHX OOCTOSTENIBCTB.

OpHako OCyIECTBIEHUE MU CBOMX ITPaB HE JIOJKHO NPUUYMHATE Bpe[ rpaxaaHam P®, rocy-
napctBy PO u npyrum aunam.

IIpaBoBoe nonoxenne nHocTpaHles B PP pasznnuaercsa B 3aBUCUMOCTH OT JUIUTEIBHOCTH UX
npeObIBaHUs Ha TeppuTopun P®. MHOCTpaHHBIN rpaskJaHUH, TIOCTOSHHO MpoxuBawoimil B PO, B
COLIMAJILHO-KYJIbTYPHOH chepe (00pa3oBaHue, MEAULMHA, O0eCIIeYeHUE KUIIbEM, TPYAOYCTPOUCTBO)
MMEeT MPAKTUYECKU TOT ke 0OBbeM IpaB U BO3MOXKHOCTEH, YTO U POCCUICKUI rpaxJaHuH. VHO-
CTPaHHBII IpakAaHMH, BpeMEHHO npeObiBaonmii B PP, nmeeT orpaHrmyeHHbIN HAOOP MpaB 1o CpaB-
HEHHUIO C TIOCTOSIHHO MPOXHUBAIOIIUM HHOCTPAHLIEM.

Hanpumep, BpemMeHHO npoxuBaroimii B PO nHocTpaHHbIN rpakIJaHUH He BIIpaBe 10 COOCTBEH-
HOMY JKEJIaHMI0 M3MEHSTh MECTO CBOETO MPOXMBAHMS B Npeaenax cyobekra PD, Ha teppuropun
KOTOPOIo €My pa3pelleHO BpEMEHHOe MPOXKUBAHUE, UM U30MpaTh MECTO CBOETO MPOKUBAHUS BHE
MIpeJIesioB yKa3aHHoro cyobekta PO.

3akoHOaTeNbCTBOM PP ycTaHOBIIEHH CIIEAYIOIINE HCKJIKYEeHUS U3 HAlIMOHAIBHOTO PEXHUMA,
IIPEJOCTABJIEHHOTO NHOCTpaHLaM B PO:

1) kacarowguecs uzoupamenvhvix npae (He UMEIOT TpaBa U30MPaTh U ObITh N30OPAaHHBIMU B (pefie-
paJbHBIE OpPraHbl TOCYAAPCTBEHHON BJIACTH M CyOBeKToB P®, ydyactBoBath B pedepenaymax PP u
cyObekToB PD);

2) kacarowguecst mpyoosoii desimenavHocmu (HEOOXOIUMO paspelieHue Ha paboTy, He MOTYT
3aHMMaTh ONpe/leJIeHHbIE IOTKHOCTH, HAXOKAEHHE Ha KOTOPBIX TpeOyeT HaIuuKs rpaxaaHcTea PO,
HanpuMep, HaXOOUThCSI HA MyHHUIIUTIATBHON CITyXK0e);

3) kacarouguecsi c600600b1 nepedsudiceHus (3aNpelieHo TOoCeIeH!e TEPPUTOPHIA, OpraHU3aLi
1 0OBEKTOB, [l Bbe3/1a Ha KOTOPBIE B COOTBETCTBHY C (heiepaIbHBIMU 3aKOHAMH TpeOyeTcsl Crely-
QJIbHOE Pa3pelleHNE);
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4) uHocmpauupl He Mo2ym ObIMb NPU3BAHBL HA BOCHHYIO CAYHCOY.

B cnyyae ycraHOBJICHHSI MTHOCTPAHHBIM TOCYIApCTBOM OTPaHUYEHUI MpaB U CBOOO B OTHO-
IIEHUU POCCUMCKUX TpaxjaH, P® MoxkeT BOCIONb30BaThCSI MPABOM PETOPCHHU, T. €. YCTAHOBUTD
OTBETHBIE OTPAHUYEHUSI B OTHOIIIEHUU T'PAXkJIaH TeX TOCYJapCTB, B KOTOPBIX UMEIOT MECTO CIIeIAAIIb-
HBIE OrpaHUYeHUs TIPaB U cBoOON rpakaaH Pd.
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18. IPABOBOE ITIOJIOKEHHUE
POCCUNCKUX I'PAK/TIAH 3A PYBEKOM

JI7151 OTeuecTBEHHOrO MpaBa POCCUMCKKE IpaXJaHe sBJISITCS COOTEUECTBEHHUKAMM, KOTOpBIE
MMEIOT MPaBO Ha MOJy4YeHHEe COLMAIBHOW, PABOBOM U MOJIUTUYECKON TOMOLIH.

B coorserctBum ¢ 4. 2 cr. 61 Koncrurynun P® Poccuiickaa ®enepanus rapaHTUpYeT CBOUM
rpask/laHaM 3alUTy ¥ MOKPOBUTEILCTBO 3a €€ MpeeiaMHu.

3HaAuUTENBHYIO POJIb 3/1ECH UTPAET MOMOIIH MOCOJIbCTBA H KOHCYJIbCTBA, Ha KOTOPbIE 3aKO-
HOZIaTeJIEM BO3JIOKEHBI CIIENYIOIIME 3aXauH:

1) 3ammra B cTpaHe npeOblBaHU IIPaB U MHTEPECOB POCCUICKUX IPAXAaH U POCCUICKUX I0pU-
AWYECKHX JIUII C YIETOM 3aKOHOATENIbCTBA CTPAHBI MPEObIBAHUST;

2) cneauTh 3a TeM, 9TOOBI POCCHICKHE TPaXkJaHe MOJIb30BAIMCh B IIOJTHOM 00beMe BCEMH Tpa-
BaMH, [TPE/IOCTABJICHHBIMH UM 3aKOHOAATEILCTBOM CTPaHbI TPEObIBAaHMS M MEKJyHAPOIAHBIMHU JIOTO-
BOpaMH, YYaCTHUKAMHU KOTOPBIX sBJIs0TCS PP 1 cTpaHa mpeObiBaHuMs, a TaKxke MeXIyHapOIHBIMU
00BIYAAMU,

3) ocy1iecTBI€HHe HEKOTOPBIX HOTapUaJIbHBIX JENUCTBUIA (HarlpuMep, YIOCTOBEPEHHE CIEJIOK,
CBUETEIBLCTBO BEPHOCTU KOIUI JOKYMEHTOB U JIP.);

4) ocylecTBIEHUE IrOCYIapPCTBEHHON PErUCTPalK aKTOB T'PaXJAHCKOTO COCTOSIHUSA (HaIlpu-
Mep, pOXKJEHUS, 3aKII0UeHus1 Opaka u 1Ip.);

5) ocy1iecTBIeHHEe MPEACTaBUTENbCTBA UHTEPECOB POCCUIICKOTIO IpaXkJaHUHA B OpraHax MHO-
CTPAHHOTO OCY/APCTBA IPU IPUMEHEHNH OIPEAEIEHHBIX TPABOBbIX MpoLEeLyp (Harpumep, IpH yro-
JIOBHOM IIpECJIeJOBaHUH).

O0bem MoMOIIIM KOHCYJILCTBA OIPe/IesIsieTCst 3aKOHOIATEIbCTBOM CTPAHbI TPEObIBAaHN S HAIIIETO
COOTEYECTBEHHHMKA U JBYCTOPOHHUMH COIVIAILIEHUIMH, 3aKTIOUeHHbIMU Mex 1y P® u crpaHoii npe-
OBbIBaHMS POCCHICKOTO rpaxJaHMUHA, IPEAMETOM KOTOPBIX SIBJISIOTCS TapaHTUM MpaB HALIMUX TPax-
JaH, HaXOJALIMXCSA 32 TPaHULIEH.

PoccusiHe, Haxonsmumecs 3a rpaHULIEH, SIBJISIOTCS MTHOCTPAHHBIMU I'pask1aHaMU /17151 TPUHUMA-
IOIIEro MX TOCYAApCTBa M 001aJal0T TeM 00BEMOM IPaB, KOTOPbIN MPEJOCTaBIEH UM KaK POCCUHACKAM
IIPaBOM, TaK M 3aKOHAMM TOTO TOCYJapCTBa, HAa TEPPUTOPUM KOTOPOTO OHU HAXOISATCS.

3HauyMTeNbHASL POJIb B OOECHEUEHUH TapaHTHH 3aKOHHBIX MHTEPECOB POCCHHCKMX TI'pakIaH
3a TPaHULEN NPUHALJIEKUT MEKAYHAPOHBIM JOr0BOpaM, 3aK/II04eHHbIM PP ¢ nHOCTpaHHBIMU
rocy/1apcTBaMu, HallpyuMep, JOroBops! o npasoBoi nomoriny, Konsenuss CHI™ o npaBax 1 OCHOBHBIX
cBoOogax yenmoBeka (1995 r.).
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19. OCHOBBI ITPABOBOT'O ITOJIOZKEHHU A
IOPU/TNYECKUX JIMII B MUYII

IOpunnueckoe nuno (FOJI) sBasercs camocToATeIbHBIM CyObEKTOM MpaBa U B pamkax MUII
TaK e, KaK ¥ (PU3NYECKHE JIMLA, BCTYIIAET B OTHOLIEHUS, OCJIOKHEHHbIE MHOCTPAHHBIM JIEMEHTOM.

CoBpeMeHHBIE PHIHOUHBIE OTHOIIEHUS XapaKTEPU3YIOTCS PACIIMPEHUEM SKOHOMUYECKOTO B3a-
UMOJICHCTBUSL UX CyOBEKTOB, YCJIOKHEHMEM OM3HeC-CBs3EH, MPeayCMaTpPUBAIOIINX BeCHUE XO3sIii-
CTBEHHOI'0 JI€J1a OTHOBPEMEHHO Ha TEPPUTOPUSAX PA3HBIX T'OCYAAPCTB U YCJIOKHEHUE KOPIIOPATUBHOM
CTPYKTYpbI OM3Heca. B pe3ysbTare CKi1aAbIBalOTCS CIOXKHBIE I'PAKAAHCKO-ITPABOBBIE MEkK IyHAPOIHbIE
OTHOIIEHU, B KOTOPbIX y4acTByloT IOJI, coznaHHbIe 10 NpaBy pa3HBIX TOCYAAPCTB U BEYILNE CBOIO
AEATENBHOCTb B TOCYIAPCTBE, OTIIMYHOM OT cTpaHsl, rae takue IOJI 3aperucrtpupoBaHsl.

INonstue I0JI nmeer HOpMaTUBHOE OIpE/IE/IEHNE He BO BCEX MPaBOBBIX cucTeMax. [1o oOmemy
npasuity npusHaercd, uro IOJI cozpgaercss B OlpeneseHHOM 3aKOHOAATENbCTBOM MOPSIKE, UMEET
MMYILECTBO, NIpaBa ¥ UMYILECTBEHHbIE 00S3aHHOCTH, CAMOCTOSTEILHO (OT CBOErO MMEHM) BBICTY-
MaeT B IPakIaHCKUX MPABOOTHOIIEHUSIX U XO3SHICTBEHHOM 000pOTe, OTBEYAET IO 00s3aTeIbCTBAM
13 JOTOBOPOB U JEJIUKTOB.

FOJI MoryT nenurthbest Ha CyObeKThl IyOIMYHOIO M YaCTHOT'O IIPaBa B 3aBUCMMOCTH OT ITPUPOIbI
aKTa, Ha OCHOBAHMH KOTOPOro oHo co3naaHo. FOJI yactHOro mpasa co3ialoTcs MpenMyLIECTBEHHO B
HOPMAaTUBHO-IBOYHOM NOpsAaKe. OHU yUUTHIBAIOTCA B TOPTOBBIX PEECTPaX UM MOJIYYalOT CIIEUAIIb-
HOE pa3pelleHre OT KOMIIETEHTHBIX OPraHOB.

OcHoBanmeM ay1s co3nanust K0JI — cyObekTa MmyOIMyHOro mpaBa MOXET ObITh COOTBETCTBYIO-
LI HOPMAaTUBHO-ITPABOBOM AKT.

Hns nenen ysacuenus npasosoro craryca I0JI umeer 3nauenue nenenue I0JI, neiicteyrommx Ha
OIPEJEJIEHHON TEPPUTOPUH, HA OTEUECTBEHHBIX M MHOCTPAHHBIX.

Kak ormeuator coBpemennsie uccnenoarenu (JI. I1. Anydpuea), (pakTMueckn Ha THOCTPaH-
Hoe 0JI B MUII BO3A€HCTBYIOT 1B€ peryJMpyronue CuCTeMbl:

1) cucreMa HaLMOHAJIBHOTO IIPaBa rocyAapcTBa, cunrawolerocs s fanaoro f0JI «csoum»;

2) mpaBoBas CMCTeMa Ir'oCyAapcTBa, Ha TEPPUTOPUH KOTOPOTO OHO JIEMCTBYET WY ITPEATIONaraeT
JEVCTBOBATh (TEPPUTOPUAIILHBIN 3aKOH).

ITpu 3TOM B psife ciydaeB 0co00e 3HaUeHUEe MOTYT UMETh TaKke M HOPMbl COOTBETCTBYIOILINX
MHOTOCTOPOHHUX WJIY JIBYCTOPOHHUX MEXIYHAPOAHBIX JOTOBOPOB, B KOTOPBIX YYaCTBYIOT paccMar-
pHUBaeMBIE TOCYIapCTBa.

ITocne onpenenennsa npuHaniexkHocty FOJI kK KOHKpETHOMY rocygapcTBy NEPEXOAAT K U3yde-
HUIO MaTepUaJIbHO-IIPAaBOBBIX HOPM, PETYJIHMPYIOLIMX ITpaBoBoe NojoxeHue nassoro OJI.

IIpu ocyiecTBIeHUN AEATEIBHOCTU HAa TEPPUTOPUN MHOCTPAHHOIO TOCYJapcTBa HEOOXOAUMO
pELIEHUE CIEAYIOIMX BOIIPOCOB!

1) o mpusHanmK npaBocyobeKTHOCTH MHOCTpaHHOTO KOJI (0OBIYHO MpH3HAeTCs Ha OCHOBAHUH
IBYCTOPOHHMX JIOTOBOPOB);

2) o ponycke IOJI k ocylecTBIEHUIO XO3AUCTBEHHOM AEATENIBHOCTHA HA TEPPUTOPUN JAHHOTO
rocyapcTBa 1 00 YCIOBHSIX TAKOH JesITeJIbHOCTH (pelaeTcst 3aKOHOAATeIbCTBOM 3TOT0 TOCyJapcTBa)
(M. M. BborycnaBckuit).
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20. <HAIIMOHAJIBHOCTb» U «JIMYHBIN
3AKOH» OPUIMYECKOI'O JINIIA

Crienmpurika npaBoBOro craryca u aesatenabHocty opuandeckux aun (FOJI) 8 MUII onpenens-
eTCsl UX TOCYAapCTBEHHOUN MPUHAIEKHOCTHIO (HAIMOHAJIBbHOCTBIO) U JINYHBIM 3aKOHOM (JIMYHBIM
craryrom) IOJ1.

JlaHHBIE IOHATHSA B3aMMOCBS3aHbl: HALIMOHAJIBHOCTh YCTAHABJIMBAECT OCHOBY JIMYHOIO CTATyTa
IOJI, a nMuHBIA 3aK0H, KaK KOJUTM3MOHHAsA HOPMA, OIpeesiseT HalmoHaibHOCTh FOJL.

Hamuonanasnocts FOJI onpenensierca kak npuHauiexkHocTh JaHHOro KOJI Kk KOHKpeTHOMY
TOCYJIapCTBY U OIpEENAETC M0 MPaBy Cy/Aa, PACCMATPUBAIOLLETO COOTBETCTBRYIOIIEE AEJIO.

Harmmonanenocts FOJI onpenensercs aJist pemeHust CJAeAyOmuX 3a4a4:

1) nna onpeneneHusi rocylapcTBa, KOTOPOE MOXET INPEAOCTaBUTh €MY JUIUIOMATUYECKYIO
3aIUTY;

2) 7151 onpeaesieHn sl BO3MOKHOCTY IPUMEHEHHU S K HEMY HallUOHAJIBHOTO PeKUMa, PeayCMOT-
PEHHOTO MEKAYHAPOJHBIMU JIOTOBOPAMH.

B MUII BbAenAOT ClieAyolye TeOPHH I ONpeAeIeHUs HAUMOHAIBHOCTH:

1) meopusi unkopnopayuu (HaumonaesHOCTh KOJI onpenensercs o MecTy ero yupexJIeHus,
T. €. 110 MpaBy TOW CTpaHbl, II€ OHO 3APETMCTPUPOBAHO U TJ€ YTBEPKIEH €ro yCTaB; OTCHUIKA K
3aKOHOJIATENILCTBY CTPaHbl MHKOPHOPAIMK 3aKperlieHa Kak HEOOXOIUMBIN KOJTU3UOHHBINA MPUHIIUIL
IUIs1 ONpEeAesIeHNs JIMYHOTO CTaTyTa I0PUIMYECKOro JIMIA; PACHPOCTPAHEHA B AHITIO-aMEPUKAHCKOU
cucreme npasa, Kanane, Kurae);

2) meopus ocednocmu (3(peKTUBHOro MectornpeObiBanus) (HaumoHaabHOCTh FOJI onpenens-
eTCs TI0 MECTY PAcCIOIOKEHUsI INIAaBHBIX OPraHOB €ro YIpaBJIEHWs; pacrpocTpaHeHa Bo Ppanimu,
OPT, dmonnn);

3) meopusi yenmpa sxcnayamayuy (MeCTa OCyIECTBIIEHUS OCHOBHOM AEATEIbHOCTH) (HALIMO-
HanbHOCTh KOJI onpenensiercs no npaBy TOM CTPaHBl, II€ OCYIIECTBISAETCS OCHOBHAS XO35IMCTBEHHAS
nesarenpHOCTh FOJI; XapakTepHa 151 pa3BUBaOIIMXCS CTpaH (HanpuMep, Munus);

4) meopusi konmpons (HaumoHanbHOCTh FOJI onpenensercs no Mecty Hax0XAEHUs, TPaKAaH-
CTBY €T0 yupeauTesis; XapaKTepHa JJisl IEPUO/Ia BOVH).

B npakTrueckoil esTeIbHOCTH BO3MOKHO COUYETaHUE Pa3IMUHBIX TEOPUM 1 LIEJIU PEelIeHUs]
BOIIPOCOB, CBSI3aHHBIX C JeATebHOCTBIO FOJI. D10 BhIpakaeTcs B NOANMCAHUM FOCYAAPCTBAMM [IBY-
CTOPOHHUX COTJIAIIEHUH, PErYIUPYIOIIUX BOIMPOCHI TOProOBJIM U HAJIOr0o0noxeHus1. JINUHbINA 3aK0H
IOJI onpenenser npaBoBoe nonoxenue FOJ1, 1. e. siBnsercs im nanHas opranusauus FOJI, kakosa ero
OpraHU3aIMOHHO-TIPaBoOBasi (hopMa, MPaBOCTIOCOOHOCT, CHIETKOCIIOCOOHOCTD H T. 1.
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21. ITPABOBOE IMOJIOZKEHUE
NHOCTPAHHbBIX OPU/ITNUYECKUX JIUI] B P®

IIpaBoBOi1 0CHOBOM JIEATEIBHOCTH MHOCTPaHHbIX fopuandeckux i (FOJI) B PO aensiorcs
3aKOHOAATENBLCTBO PD 1 MexayHapoaHsble 10roBopsl PO.

Hauwmonansnas npunaanexsocts 0JI B PO onpenenserca no teopun nakopnopauuu. [JJanHoe
TIOJIO’KEHUE 3aKperieHo B 11. 1 cr. 1202

I'K P®, cornacno kotopomy Jin4HbIM 3ak0HOM IOJI cunTaercs npaBo cTpaHsl, i€ y9pekAeHO
I0JL.
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KoHen 03HakoMuUTEJIbHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.

30


https://www.litres.ru/evgeniya-nikolaevna-romanenkova/mezhdunarodnoe-chastnoe-pravo-kratkiy-kurs-uchebnoe-posobie/?lfrom=30440123&amp;ffile=1

	1. ПОНЯТИЕ И ПРЕДМЕТ МЕЖДУНАРОДНОГО ЧАСТНОГО ПРАВА
	2. СИСТЕМА МЧП
	3. МЕТОД МЧП
	4. ИСТОЧНИКИ МЧП
	5. УНИФИКАЦИЯ В МЧП
	6. ГАРМОНИЗАЦИЯ В МЧП
	7. ПРИНЦИПЫ МЧП
	8. ПОНЯТИЕ И СТРУКТУРА КОЛЛИЗИОННОЙ НОРМЫ
	9. ВИДЫ КОЛЛИЗИОННЫХ НОРМ
	10. ТОЛКОВАНИЕ КОЛЛИЗИОННОЙ НОРМЫ И РАЗРЕШЕНИЕ «КОНФЛИКТА КВАЛИФИКАЦИЙ»
	11. ПРИМЕНЕНИЕ КОЛЛИЗИОННЫХ НОРМ
	12. ПРИМЕНЕНИЕ ИНОСТРАННОГО ПРАВА
	13. ПРАВОСПОСОБНОСТЬ ФИЗИЧЕСКИХ ЛИЦ В МЧП
	14. ДЕЕСПОСОБНОСТЬ ФИЗИЧЕСКИХ ЛИЦ В МЧП
	15. ОПЕКА И ПОПЕЧИТЕЛЬСТВО В МЧП
	16. БЕЗВЕСТНОЕ ОТСУТСТВИЕ И ОБЪЯВЛЕНИЕ ЛИЦА УМЕРШИМ В МЧП
	17. ПРАВОВОЕ ПОЛОЖЕНИЕ ИНОСТРАНЦЕВ В РФ
	18. ПРАВОВОЕ ПОЛОЖЕНИЕ РОССИЙСКИХ ГРАЖДАН ЗА РУБЕЖОМ
	19. ОСНОВЫ ПРАВОВОГО ПОЛОЖЕНИЯ ЮРИДИЧЕСКИХ ЛИЦ В МЧП
	20. «НАЦИОНАЛЬНОСТЬ» И «ЛИЧНЫЙ ЗАКОН» ЮРИДИЧЕСКОГО ЛИЦА
	21. ПРАВОВОЕ ПОЛОЖЕНИЕ ИНОСТРАННЫХ ЮРИДИЧЕСКИХ ЛИЦ В РФ
	Конец ознакомительного фрагмента.

