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HPEANCJIOBUE

Tema rpax/1aHCTBa B HaIlIEH CTpaHe B MOC/IETHUE rObl IPHOOpesa UCKITIOUUTENIBbHYIO aKTyalb-
Hoctb. Pacnian CCCP, Heo6xoqumocTb (hopMHPOBaHU S HOBOTO IpaxJjaHcTBa B Poccuu, 3arparusaio-
IIEro CyabObl MAJIJTMOHOB JIIOEH, CTaJIM MTPEeAMETOM UHTepeca 1 00CY:K/IeHHS IIMPOKOH OOIIeCTBEeH-
HOCTH CTPaHB.

Cy1uecTBeHHO BO3pOC HHTEPEC K IPakJaHCTBY U B CBSI3U C IIPOBO3IVIAIIIEHUEM B HAILIEW CTPaHE
YeJI0BeKa, ero npas ¥ CBOOO/ BBICIIEH IIEHHOCTHIO. [ pak 1aHCTBO SIBIISETCS 3BEHOM MEK /1y HAPOJHBIM
CYBEPEHUTETOM 1 cBOOO/I0M TMYHOCTH. B cBOIO 0uepesib, B psIMOI 3aBUCUMOCTH U CBSI3U C IPask/1aH-
CTBOM HaxOJIATCs IpaBa, CBOOO/BI ¥ 00S3aHHOCTH YeJIOBeKa, UX 00beM U coaepkanue. ['paxaancTBo
SBJISICTCS HEITPEMEHHOM MPEANOChUIKON /11 00JIaJaHusl JIMLIOM BCEl CyMMOM KOHCTUTYLIMOHHBIX U
MHBIX MpaB U CBOOOI, BO3JIOKEHHUSI HA HEro MPEeAyCMOTPEHHBIX KOHCTUTYLIMEH U APYTUM 3aKOHOJa-
TEJILCTBOM OOSI3aHHOCTEH, a TaKiKe /ISl 3AIUTHI €ro MPaB U MHTEPECOB HE TOJIBKO BHYTPH JaHHOTO
roCyJapcTBa, HO M 32 pyOekoM B AUTUIOMATUIECKOM HOPS/IKE U JPYTMX YCTAaHOBJICHHBIX B MEXKIOCY-
JapCTBEHHOM OOIeHUH (hopmax.

MHCTUTYT rpakiaHCTBa BBITOJIHSAET JBOSKYI0 COLMAIBHO-I0pUAnYECKY0 (pyHKIMI0. C onHOU
CTOPOHBI, TPaXKAAHCTBO BBICTYNAET KaK CPEICTBO U CIIOCOO 3allUThI IIPaB MHAMWBHIA, C IPYroi — Kak
MHCTUTYT 3alUThl IPAaB U MHTEPECOB rocyaapcTBa. PaBHOBecue MexIy 3TUMM JBYMS aclleKTaMU
(pyHKLIMOHAJILHOM XapaKTEPUCTUKH I'PakJaHCTBA SIBJISETCS OTPAKEHUEM aIeKBaTHOTO COOTHOLLEHU S
MHTEPECOB U NPaB JMYHOCTU U MHTEPECOB OOIECTBA M TOCYJapCTBa.

CoBpeMeEHHOE POCCUICKOE 3aKOHOIATENBCTBO O IPaKAAHCTBE PEIIAET PsAJl AKTyaJIbHBIX [TPABO-
BBIX MPOOJIEM, BO3HUKILHX B CBSI3H C MTPE0Opa30BaHUEM MMOTUTUIECKIX, SKOHOMUYECKHX, COLIUATTb-
HBIX ¥ MHBIX (DOPM OpraHM3aIiK rOCYAAPCTBEHHON 1 OOIIECTBEHHOW KU3HH, a TAKKE PEOIoJICHUEM
BO MHOT'OM MCKYCCTBEHHOIH CaMOM3OJIAILMU CTPAHbl M Pa3BUTHEM OTHOLIEHHI C APYTUMM CTPaHaMU
Y HapoJaMu.

Takum oOpa3om, mpoOiemMbl rpaxaaHcTBa Poccun, HocuBIMe B COBETCKUI niepro (hopMalib-
HBII XapakTep B CUIy nomiowmenns ux rpaxgaictsoM CCCP, ceronHs craau HEOTbEMJIEMBIM aTpH-
OyTOM pOCCHIICKOI rOCyIapCTBEHHOCTH, CBUIETEILCTBOM 00peTeHust Poccueli peaibHOro cyBepeHH-
TeTa.

OnHako B I0pUAMYECKON HayKe TeMa IpakJaHCTBA JI0 CHX MOpP He mpuodpena aaeKBaTHOTO
uHTepeca. Brpouem, Oyayun BakHEHIIMM WHCTUTYTOM KOHCTHTYIIMOHHOTO (TOCYAQpCTBEHHOTO)
IpaBa, TPakJaHCTBO B HAILIEW CTpaHe HUKOIJa He MOJb30BAJIOCh Y MCCIeAoBaTeNel rocyaapcTBa 1
npaBa ocoboil nonysspHocTeio. Eme B.M. I'eccen B 1909 r. orMeuasn, 4to y4yeHHe O NOIAHCTBE
SIBJISIETCS OIHOM M3 HarMeHee pa3padOTaHHBIX TEM COBPEMEHHOH Hayku myOiaudHoro mpasa. OHa
OCTaBaJlach TAaKOBOW M B MOCJEAYyIOIME rofpl. JJocTaTouHO cKa3ath, YTO 3a BClo uctopuio Poccun
rpakJaHCTBY (IOJJAHCTBY) OBLIO MOCBSILIEHO TOJIBKO TPU MOHOTpapMUECKUX MCCAEI0BaHMsI, aBTO-
pamu kotopbix Obt B.M. I'eccen (1909 r.), C.C. Kumkun (1925 r.) u B.C. IlleBuoB (1969 r.), a
TaK’ke HECKOJIBKO KaHAUIATCKUX aAuccepTanmii. KoneuHo, B obmactu rpaxaaHcTBa paboTaiy U MHO-
rve Jpyrue UcClieJoBaTeNy, BKII0Yas CIIeNMaICTOB B 00JIACTH MEKAyHApPOIHOTO TpaBa, v Mpek/ie
Bcero C.B. UepHuueHKO, KOTOpble CBOUMH pad0OTaMy NEPUOANYECKU «OKUBJISIN» 3Ty TEMY, BbIBO-
IWJIY ee 32 PaMKH Cyry0o y4eOHOI, 3HAUMTEIHHO MOIHSIIN YPOBEHb €€ TEOPETHUECKON pa3padOTKH.

Tema rpaxxaaHcTBa U CErofiHs MPOJOJIKAET OCTABATHCS UCKJIIOUUTESIBHO aKTyalbHOM, TpeOyio-
11eHl MPUCTAILHOTO BHUMAaHUs UCCIIeJOBaTEIIeH.

B sutepatype NpUHATO CUMTaTh, YTO KaXJOMY MCTOPHMUYECKOMY THITy IOCYIapCTBa COOTBET-
CTBYET OIPEJEJIECHHBIN THUII IpakaaHcTBa. OIHAKO aBTOp UCXOAUT U3 TOTO, YTO I'PaXXJAHCTBO (IOA-
JaHCTBO) B COOCTBEHHOM CMBICJIE 3TOTO CJIOBA MOSIBUIIOCHh TOPA3Io0 MO3Xe, 4eM rocynapctso. 1o ero
BO3HMKHOBEHU S pe4b MOXKHO BECTH JIUIIIb O HACEJIECHUH COOTBETCTBYIOILMX I'OCYIapCTB, Pa3JeIeHHOM
Ha HepaBHompasHble rpynnbl. Hanpumep, B.M. I'eccen cripaBeyinBo oTMeyas, 4YTo B UCTOPUU PYcC-
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CKOT'O ITpaBa TEPMUH «IIOAJAHCTBO» UMEJI B TEUEHUE JI0JITOT0 BPEMEHHU YaCTHOIIPABOBOE WJIM MOJTY-
yacTHoIpaBoBoe 3HaueHue. B teyenne Bcero X VIII B. KpenocTHbIE HEPEIKO HA3BIBAIMCH «IOMJIaH-

HBIMH CBOHX TIOMEIIUKOB .

Hcnonb3oBaHne TEPMUHOB «TpakAaHe», a TaKXkKe «IOAJIaHHbIE» B pa3Hble BpEMEHA IpUMe-
HUTEJILHO K Pa3JIMYHBIM TOHSITUSM CBSI3aHO IJIABHBIM OOpa3oM C TeM, YTO 3T TEPMUHBI BeChMa
MHOTO3HAYHbI, YTO U CO3/IA€T OINpee/IeHHYI0 MTyTaHUITY B UX UCIOb30BaHUM. Jla ¥ ceroqHs rnoHs-
THE «TPaKIAHCTBO» YMOTPeOsIeTCs B HECKOJIBKUX CMBIC/IAX U 3HaYeHUsIX. Kak MopaibHO-MONMUTH-
YyecKast KaTeropusi, OHO TOXIECTBEHHO TIOHSTHUIO «IIaTPUOT». B KauecTBe MpaBOBOW KaTeropvu OHO
UCTIONB3YETCs /17151 ONpeieSIeHUs] TPABOOTHOIIEHU I MEXKIY JIMIIOM M FOCYJapCTBOM, KaK CyOBEKTHUB-
HOE MIPaBO JIMIIA WK KaK [MPaBOBOW UHCTUTYT.

Jo cux mop B paboTax, MOCBAIIEHHBIX BOIPOCAM I'PakJaHCTBA, aBTOPBl PACCMATPUBAIIH JIUIIIb
oIpeJeNIeHHBIN NCTOpUYecKmii nepuof pa3sutus Poccun. [Ipeniaraemasi BHUMaHUIO YMTATENSI KHUTA
OXBATBIBAET BCE 3TAlbl PA3BUTHS POCCUICKOTO TOCYAAPCTBA, CBSI3aHHBIE C IPaXIaHCTBOM (IOaH-
CTBOM).
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I'naBal
IHOJJAHCTBO U TPAKIAHCTBO B POCCHUHA

§ 1. IlonsiTHE MOAJAHCTBA U I'PaKJaHCTBA
B JopeBoJIOIIMOHHON Poccun

Borpockl nogiaHcTBa M rpakJaHCcTBa MOAHUMAIIKCH B padoTax psijia JOPEBOMIOLIMOHHBIX POC-
cuiickux ydeHblx. Tak, M.O. KymuieBackuil cieayommmM o0pa3oM (popMyIMpoBal CYIIHOCTb MOA-
naHctBa: «[logJaHCTBOM WJIM Ipak/JIaHCTBOM Ha3bIBAETCS MOCTOSIHHAS CBfA3b OTAEIBHOIO JIMIA C
ONpe/eIeHHOIO CTPAHOIO U ee TPaBUTENIbCTBOM, OCHOBAHHASI HA OOS3aHHOCTU «BEPHOCTU» U «IIOfI-
yrHEeHUA». OIHO NMOJUYMHEHNE HE COCTABIISIET €lIe NMOAJaHHUYECKOU CBs3u. IlomunHATbCA BilacTaM
JAHHOM CTpaHbl J0JKHBI U )KUBYILME B HEM MHOCTPAHLIbI, TOJILKO OOSI3aHHOCTb BEPHOCTH, OCHOBAH-
Hasl Ha HPaBCTBEHHOM JIOJre KaX/JO0ro rpakaHiHa, 10 Mepe CBOMX CHJI BCAYECKU CIIOCOOCTBOBATH
01aroCOCTOSIHUIO FOCYJapCTBa, OTJIMYAET MOAAAHHUYECKHE OTHOIIEHUS OT APYTUX CIyYaiHBIX OTHO-

TeHUI» .

®.P. KoKomKHMH paccMaTpyrBa 3TH BOIIPOCH TPUMEHUTEIIBHO K HACeAeHUI0 KaK TJIABHOMY 3J1e-
MeHTY rocyaapctBa. OH UCXOAWIT U3 TOTO, YTO JIIOIU, KOTOPbIE BXOAAT B COCTaB TOCYJapCTBa, sIBJIs-
I0TCSI TIPEKJIe BCEro CyOBEKTaMH, ¢ KOTOPHIMH T'OCYAAPCTBO CBS3aHO U3BECTHBHIMH IOPUINICCKUMU
OTHOITIeHUsIMU. [T0CKOJIBbKY roCyIapCcTBO SIBJIIETCSI CYOBEKTOM IpaB, TO 3TO MperonaracT HaluJImne
JOPyrux CyOBEKTOB, TIO OTHOIIEHUIO K KOTOPHIM OHO MIMeeT MpaBa U 00s3aHHOCTU. Taknumu cyObek-
TaMU U SBJISIOTCA JIIOIU, HACETSIONIME TOCYAAPCTBEHHYI0 TEPPUTOPUIO. [ 0OCy1apcTBO UMEET O OTHO-

IIEHUIO K HUM I1paBa ¥ 0OSI3aHHOCTU TOYHO TaK K€, KaK ¥ OHU 110 OTHOILEHUIO K FOCYHapCTBy3. «Kak
CyOBEKTBI 00SI3aHHOCTEH 10 OTHOIIEHUIO K rocynapctBy, — nucan .. KokomkuH, — oHM Ha3bIBa-
10TCsL no0OanHbimu (subditi, sujets, Unterthane), Kak cyObEKTHI ITPaB MO OTHOIICHUIO K HEMY 2paoic-
oanamu (cives, citoyens, Staatsbiirger), Tak 4TO CJIOBa «TI'PaXJaHUH» U «IIOJAAHHBIA» BBIPAKAIOT [1BE

CTOPOHBI OJIHOTO U TOTO K€ TOHATHS» .

®.P. KOKOIIKMH OTMEYasl, YTO B IIUPOKOM CMBICJIE CJIOBA MOJOAHHBIMU WIHA T'paXJAaHaMU
SIBJISIIOTCSL BCE JIUIIA, HAXOMSIIMECS HA TOCYJapCTBEHHON TeppuTOopuu. Bece OHM MOAUUHSIOTCS TOCy-
JApCTBEHHOM BJIACTH U COCTOAT B IOPUIMYECKUX OTHOIICHHUSIX C HEH, He UCKJII0Yasi 1 MHOCTPAHIIEB,
KMBYILIMX B Tpejenax rocygapcrsa. Ho u3 Bceld macchl rpak/aH B 3TOM IIMPOKOM CMBICTIE CJIOBA
BBIJICJISIIOTCS TIO/IIAHHbIE WM TPak/laHe B COOCTBEHHOM CMBICTIE ¢T0Ba. OHUM COCTOSAT MO OTHOIIEHUIO
K TOCYIapCTBY B OOJiee TECHBIX OTHOIIICHUSIX, YEM OCTAJIbHBIE KHUTEJIN FOCYJApPCTBEHHON TEPPUTOPUN
Y UMEIOT Takue TNpaBa U 00S3aHHOCTU, KaKMX He MUMEIOT 3TU Tocyieanue. K momgaHHeM B y3KOM
CMBICJIE CJIOBA HE OTHOCSTCS MPEkK/IE BCEr0 MHOCTPAHLIBL, T. €. OAIJaHHBIE APYTOro rOCyAapcTBa, Ipe-
ObIBAIOIIME HA TOCYIAPCTBEHHON TeppUTOpuH. VX Ha3bIBAIOT «BPEMEHHBIMI» TOIIAHHBIMU (subditi
temporarii). Opunuyeckoe Moja0KeHNe STUX JIAL CYILIECTBEHHO OTJIMYAeTCs OT MOJNIOKEHUsI MOAJaH-
HBIX B COOCTBEHHOM CMBbICTIe cjioBa. VIHOCTpaHel| MOMYMHSETCS TOCYIapCTBY U MMeeT MyOInJYHbIe
TpaBa Mo OTHOIIEHUIO K HEMY TOJIbKO TIOTOMY, YTO OH HaXOIUTCsI Ha TOCYAapCTBEHHOUN TEPPUTOPUU
Y JIUIIIb JIO TEeX MOp, MOKA OH Ha Hell HaxoauTcs. [loiaHHbli ke B Y3KOM CMBbICTIe COEIMHEH CO CBOUM
OTEUECTBOM MOCTOSTHHOW JIMYHOM CBSI3bI0, KOTOPAst He MPeK paIaeTcs ¥ Mpv BpeMEHHOM MTPeObIBAaHUN
ero 3a rpaHurierd. M3 9Toil cBSI3u BBITEKAET JIJIs1 HEro 0OS3aHHOCTh BEPHYThCS HA POIMHY TIO TpeOo-
BaHUIO OTEYECTBEHHOM BJIACTU U MIPABO HA €€ TUTIIOMAaTUUYECKYIO 3alUTy OT HAPYIIAIOIIUX €ro mpaBa
JeWcTBUI MeCcTHOU Biactu. FOpuanyeckoe oTMuue MOAJAaHHOTO OT MHOCTPAHIAa 0OHAPYKUBACTCS
najiee U BO BpeMsl MpeObIBaHUS TIEPBOTO B Mpeeiax oTeuecTBa. XOTs B COBPEMEHHBIX KYJIbTYPHBIX
roCyJlapCcTBax pas3jiuyusi B MPABOBOM IOJIOKEHUM MOIJAHHBIX, C OHOW CTOPOHBI, U UHOCTPAHIIEB,
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C APYTOM, MIOCTOSTHHO YMEHBIIIAIOTCS, MOKHO Ha3BaTh MpaBa U OOSA3aHHOCTH U B HACTOSIIEE BpeMs
MOYTH TMOBCIOlYy MPUHAJIEKAIIME UCKITIOUYUTENbHO NoAaHHbIM. K uncny Takux npaB @.d. Kokor-
KWH OTHOCWJI TaK Ha3bIBa€MbIE IMOJIMTUYECKHE TpaBa (IMPAaBO y4yacTUs B OCYLIECTBJIEHUU rOCyAap-
CTBEHHOU BJIACTH), KaK, HAIprMep, U30upaTesbHbIe, a TaKXkKe MPaBO MPeObIBAaHUS HAa TOCYIAPCTBEH-
HOW TEPPUTOPHUH (B CMBIC/IC HEMPUMEHUMOCTH K COOCTBEHHBIM TOJIJJAHHBIM BBICBUIKY 32 T'PaHMILY,
MEpHI, ellle JOMyCKaeMOW COBPEMEHHBIM IMPABOM OTHOCUTEIFHO MHOCTPAHIIEB); U3 OOSI3aHHOCTEH —
BOMHCKAS TIOBUHHOCTD.

®.®. KOKOMIKUH MOTYepKUBaI, YTO (DAKTUUECKHUE OCHOBAHUSI PA3IMUUs MEKAY MOIJaHHBIMU
WJIM FPak/IaHaMH B Y3KOM CMBICJIE 9TOT'O CJIOBA U OCTAJIbHBIM HACEJIeHUEM JIeKAT B IEUCTBUTEILHOM
WJIM TIPEANOoJIaraéMoM yUacCTUU MIEPBBIX B TOM KOJIJIGKTUBHOM MCUXMYECKOU KU3HU Hapoja, KoTopast
co3JaeT 1 MoIAepKUBaeT rocyaapctBo. [logmanHeie, B y3KOM CMbICTIE CJIOBA, YUACTBYIOT B 00pa3oBa-
HUM ¥ COXPAHEHUU TOW OOIIECTBEHHOW MCMXWYECKON CHIIBI, HA KOTOPYIO OMUPAETCs TOCYAapCTBEH-
Hasl BIacTh. [1093TOMy OHM SIBJISIOTCSI HE TOJIBKO OTAEBHBIMU OT TOCYAapCTBa CyObEKTaMHM, BCTYIIA-
IOIIMMU B IOPUANYECKUE OTHOLIEHHS C HUM, HO M WIEHAMHU rOCyJapCcTBa, COCTABHBIMU JIEMEHTAMU
rocyaapcTBeHHON JMYHOCTH. [logiaHHbIe B COOCTBEHHOM CMBICTIEe BXOASAT B COCTAB HAPOJIA, OCTAITh-

HBIE — TOJIBKO B COCTAaB HACCJICHU A FOCYILapCTBaS.

<<KOHC‘IHO, HYKHO CKa3aTb, — OTMEYaJl D.D. KOKOH_IKI/IH, — 4TO B 3TOM OTHOIICHUH, KAK OOBIK-
HOBEHHO OBIBAET B IpaBe, (pOpMaJ'IbeIC IOpUANYCCKHUEC OTHOLICHNW A HE BCErld COBIIAJAIOT C (paKTI/I‘{C—
CKHM II0JIOJKEHUEM Be]l[eﬁ. BosmoxHO npeaCTaBuTh, 4YTO )KI/IBYH_II/IfI B CTpaHE JOJIro€ BpEMA NHOCTpPA-
HEIl IPUHUMACT YIaCTUEC B MOJTUTUYECKON KU3HU CTpaHbl U (baI(TI/ILICCKI/I BXOOUT B COCTaB JAHHOI'O
Hapoaa; BCTpEUYaroTCA U HaO60pOT, Jiiia, JIMIb YUCIIAIUECd Ipa)jaHaMX TOI'O UK UHOI'O rocyaap-
CTBa, HO B ,HCfICTBHTCIIbHOCTH, €My COBCPHICHHO YYKIbIC. Ho 310 HensbOexHOE CJIeaCTBUC O6IJ_[CFO
XapaKkTepa IPUINICCKUX HOPM, KOTOPBIC CTPOATCA Ha IMPE3YMIINUAX, OIPaBAbIBAIOIUXCA JIMIIb B
60)'IBIJ_II/IHCTBC, HO HE BO BCEX ClIydasax ILCIL/,ICTBI/ITCJILHOCTI/I. ITo unee KE, T'pa’KJaHUH UJIN HOI[,I[aHHbIIL/,I
TOT, KTO Y4aCTBYCT B TTOJTUTUYECKON KU3HU CTpaHbl, U IMIOTOMY ABJIACTCA COCTABHBIM 3JIEMECHTOM

rOCYJapCTBEHHOCTH JINYHOCTU» 6,

[IpMEHHUTENBHO K HACEIEHUIO KaK K 3JIEMEHTY IOCYIapCTBa pacCMaTpyBall BOIIPOCHI MOJ1aH-
crBa ¥ A.A. JKunH. OH ObUT HE COTIaceH C TEMU YYE€HBIMU, KOTOPBIE MOJIaraiu, 4To pa3inyre MeK/1y
MOJIAHHBIMU ¥ MTHOCTPAHLIAMM 3aKJII0YAEeTCsA B TOM, UTO CBA3b IIEPBBIX C TOCYJAPCTBOM UMEET I0pU-
JOUYECKUH, a BTOPBIX — (PAKTUUYECKUI XapakTep, ycMaTpuBasl (paKTUUECKUI XapakTep CBA3M MHO-
CTpaHIIEB C TOCYIApPCTBOM B TOM, YTO OTHOIIEHUsI MHOCTPAHIIEB K TOCYJApCTBY OOYCJIOBIMBAIOTCS
MPOCTHIM (PAaKTOM MPeOIBAHUS UX HA TEPPUTOPUM TOCYAAPCTBA, & TAKXKE B TOM, YTO TH OTHOIIICHUS
MOT'YT OBITh BO BCSKOE BpeMsi CBOOOIHO TIPEKpaIieHbl FOCYAapCTBOM ITyTEM BBICHIJIKM MHOCTPAHIIEB
U3 MIPeJEsIOB TOCYAapCTBEHHON TEPPUTOPUHN.

A.A. 7KviiH nonarait, 4T0 OTHOLIEHUS TOCYJapCTBa K MHOCTPAHIIAM BO BCEX IMBUIIM30BAHHBIX
rOCyIapCTBaX HOPMUPYIOTCS IIPABOM U CyTh OTHOLIEHHUS opuandeckue. To, YTO OHM BO3HUKAIOT B
3aBUCUMOCTH OT U3BECTHBIX (DAKTUYECKUX YCIIOBUM M OOJiee WM MeHee CBOOOIHO MOTYT OBITh Tpe-
Kpalaembl BOJICI0 TOCYJapCTBa, JIeaeT ux, o MHeHu0 A.A. KwivHa, Ui MeHee YCTOMYUBbIMH,
HO HE JIMIIAET UX IPAaBOBOrO XapakTepa.

N orHOMIEHNS MOAJAHHBIX K TOCYAAPCTBY, CUATAJI OH, BOBHUKAIOT I10J] BJIMSHUEM HU3BECTHBIX
(pakTOB: poXkIEHUS, BCTYIUIEHUSI B MOAJAHCTBO. Pasznnume Mex1y MOAJaHHBIMU M MHOCTPaHIAMU
COCTOMUT B TOM, UYTO y IOAJAHHBIX UMEETCS JINUHASA CBA3b C TOCYAAPCTBOM, UTO HaJl HUMU FOCYAapCTBO
BJIACTBYET B CWJIy CBOEI'O JIMYHOIO BEPXOBEHCTBA, TOI/a KAaK I'OCIIOACTBO €r0 HaJl UHOCTPAHLAMU €CTh
TOCTIOZICTBO B CUJIY TEPPUTOPHUAIIBHOTO BEPXOBEHCTBA.

Nuocrpanusl, noquepkusBan A.A. 7KWivH, B U3BECTHBIX OTHOLICHUAX MMOIUYMHSAIOTCA IIPAaBY
TOr0 rOCyJIapCTBa, B MpeJesiax KOTOPOro OHU KUBYT WM UMEIOT HEBMKMMOE UMYIecTBO. OnHako
MOIYMHEHNE MHOCTPAHIIEB TOCYIAPCTBY OOYCIIOBIMBAETCS MCKIIOUMTEILHO TEPPUTOPUATILHBIM Hava-
JIOM, COTJIACHO TIpaBWIly quidquid est in territorio est etiam de territorio. Ilonnanupie xe B y3KOM
CMBICJIE CJIOBA MOJUYMHAIOTCA 3aKOHAM CBOEIO I'OCYAapCTBa, 1a)Xe HAXOLACh BHE €ro IpeneiioB, B

9



O. E. Kyradun. «Poccuiickoe rpaxkIaHCTBO»

CUJTy JIMYHOM CBSI3U ¢ HUM. CBsI3b MOJJIAaHHBIX C TOCYIAPCTBOM TECHEe M TOJIHEe, YeM CBSI3b C HUM
uHocTpaHieB. [lonianHple IMEIOT MpaBo MpeObIBaTh B TOCYAAPCTBE U MPABO HA JUIIIOMATUYECKYIO
3aIlIMTY 32 TPaHUIIEN CO CTOPOHBI CBOETO rocyaapcTna. ['ocynapcTBo He JOMKHO U3TOHSTH CBOMX TO/-
JaHHBIX U3 CBOUX IPE/IENIOB U HE BBIAAET UX APYTMM roCyJapcTBaM JUIs CyJa 3a COBEPIIEHHbIE UMU
MIPeCTYIHbIC JIeHUS. DTH HaYaJia B OTJAEBHBIX CYJYasX MOTYT IMOJBEPraThCsl UCKJIIOUSHUSIM, HO KaK
OOIIMe MPUHIIUTIB, OHU XapaKTEPHBI /TSI ONPEIe/ICHUS ITO/JIaHCTBA.

A.A. JKunH oTMeuat, 4To MojJaHHble 001a1aI0T HOJMTUIECKUMHU IIPaBaMu, TIPABOM yYaCTHUs
B YIIPaBJIEHUH TOCYIaPCTBOM, KOTOPHIX MHOCTPAHIIB He UME0T. OHM 00sI3aHbI BEPHOCTHIO B OTHOIIIE-
HUM CBOETO rOCyIapCTBa ¥l HeCyT 00s13aHHOCTh BOMHCKOUM MTOBUHHOCTH, OT KOTOPOW MHOCTPAHIIBI CBO-
OomHbI. UTO KacaeTcst pa3IMIHbIX TPaB U 0OSI3aHHOCTEW YaCTHOIPABOBOTO XapakTepa, TO B COBpe-
MEHHBIX TOCYJapCTBaX MHOCTPAHIIBI IO OOIIEMY MPABUITY — 32 HEMHOTIMU MCKJTIOUEHUSIMUA — B STOM
OTHOITIEHUH YPaBHEHHI C TIOIaHHBIMK. Takum 00pa3oM, MOKHO CKa3aTh, Aeall BbBoI A.A. K,
YTO MHOCTPAHIIBI BXOIAT B COCTAB HACEJICHUsI TOCYAApPCTBa, HO HE BXOIAT B COCTAB HApOIa B MOJH-
THKO-IOPUIMIECKOM CMBICTIE 3TOTO CJIOBA.

B.B. CokonbCckuil paccMaTpyBal BOIIPOCHI MOJ/IAHCTBA U I'PaXAAHCTBA C TOYKU 3PEHUS] Hapooa
Kak 3jieMeHTa rocygapctBa. OH MCXOIWI U3 TOTO, YTO CIOBO «HAPOI» YMOTPeOseTcs] B JBOSKOM
CMBIC/IE — STHUYECKOM M TOJIMTHYECKOM. Hapoa B STHUYECKOM CMBIC/IE €CTh COBOKYITHOCTD JIMII
OJTHOTO MPOUCXOKICHUS M OTHOW KYJIBTYPbI, HPABCTBEHHOE U JyXOBHOE eJMHEHNE KOTOPHIX BBIpaXka-
eTCsl TJIAaBHBIM 00pa3oM B €IMHCTBE sI3bIKa, OOBIYACB U BECbMa YacTo B eUHCTBE penuruu. Hapon B
MOJIMTUYECKOM CMBICJIE €CTh COBOKYITHOCTh BCEX JIMI], COCTOSIIIMX WIEHaMH JaHHOTO TOCY/IapCTBEH-

HOIo Cor3a, COCTaBJIAIONINX JIMYHBIA 3JIEMEHT l"OCY,IlapCTBa7. <<HaJ'ICKO HE BCErga, — oTMe4dajl B.B.
COKOHBCKHﬁ, — KaK JIETKO Y6C,HI/ITBC}I N3 UCTOPUHN OPEBHUX U HOBBIX I'OCYAAPCTB, HAPOA B I THUYCCKOM
CMBICJIC COCTABJIACT HAPOA U B ITOJIMTUYECKOM CMBICJIE 9TOI'O CJIOBA. FOC}’I[apCTBCHHOC ITpaBO UMEET

B BUJLy, IJIABHBIM 00pa30M, HApOJ1 B TIOJIUTUIECKOM CMbICTIEx.

B.B. Cokonbckuil Ha3blBajl YIEHOB FOCYJAPCTBEHHOIO COI03a MOAJAHHBIMU WM TPakAaHAMU:
TMO/IIAHHBIMY, TIOCKOJIbKY UMEJTHCh B BUILY T€ 0OS3aHHOCTH, KOTOpPBIE BO3JIAraloTCsl Ha HUX MPUHA[-
JIEKHOCTBIO K TOCYJapCTBaM, IpaxkIaHaMu, ITOCKOJIbKY peub UET O TeX MIPaBax, KOTOpbIE MPe1oCTaB-

JIAIOTCA UM CO CTOPOHBI rocynapcnaag. On CUHMTAJI, YTO ITOJIOKEHUE NIOAJAHHOI'O OTIIMYACTCA OT I10JIO-
KEHUA MHOCTpaHIa IMOCTOAHHBIM, BCCO6T>CMJ'IIOH_II/IM 1 UCKIIIOYUTCJIbHBIM XapaKTEpOM OTHOIIECHUIN
NOAJAHHOI'O K IroCyJapCTBy U MPEXOoAAllNM, YaCTUIHBIM U HEPEAKO CHy‘I&fIHbIM XapaKTepOM OTHO-

[IeHUI HWHOCTpaHIa K rocyaapCrBy, B KOTOpPOM OH BPEMEHHO Hpe6bIBaeT HJIK1 B KOTOPOM BJIAICCT

HEABUXKMNMOCTBIO ! O.

«[IpaBa rpaxnan, — nucan B.B. Cokonbckuil, — pacnaaloTcs Ha IipaBa YyacTHbIE U IpaBa MoJu-
TUYeCKHe. B IpeBHOCTH MHOCTpaHILIbl HE UMENN HU TeX, HU JIPYIUX npas. B coBpeMeHHOM rocynap-
CTBE TOJIb3YIOTCSI YACTHBIMH, HO HE TIOJIb3YIOTCS MOIMTUYECKUMU MpaBaMu, NOO MOJTb30BAHUE CUMU
MOCJIEJHUMMU TTPEAIIoIaraeT MoJIHOE CIMAHUE UHTEPECOB JAaHHOI'O JIMLIA C UHTEpECAMU JAHHOTO Iocy-

JApCTBa, a TAKOE CJIMSHUE MOKHO MPEAIIONIOKUTD TOJIBKO B NOAJAHHBIX» i

B otmmume ot @.®. Kokomknna u B.B. Cokonbckoro H.M. KopkyHOB paccmaTpuBall BOIPOCH
TO/IIAHCTBA B paMKax y4eHHs 0 CyObeKTax rocyJapcTBEHHOro npasa. OH NOI4epKUBaJl, YTO B OTIIU-
yKe OT MOJJIaHHOTO, Y KOTOPOTIO € FOCYJapCTBOM I0PUANYECKOE OTHOLLEHUE, Y MHOCTPAHLIA — TOJILKO
(pakTueckoe. HaxoxaeHne MHOCTpaHLa B Ipejieiax FoCyJapcTBa BCErJa OCTAeTCs TOJIBKO (PaKTOM U
HUKOI/Ia He COCTABJISIET /1S HEero npasa. [ ocyapcTBO He 00s13aHO €10 TepIeTh Ha CBOEH TepPUTOPUM.
Pa3 nmpeOpIBaHMe €ro OHO HaXOMUT [UIsl ceOs MoYeMy-T1O0 HEeyTOOHBIM, OHO MOXET €ro BO BCSIKOE
BpEMA YAAIUTD U C YIAJIEHUEM €0 IIPEKPALlaloTCs BCAKUE OTHOILIEHUS K rocygapcry. Hanporus,
OTHOIIIEHHE MOJJIAHHOIO K FOCYapCTBY — IOPUIMYECKOE, CKJIaIbIBaloIIeeCs U3: 1) mpasa Mo aHHOTO
HaXOIUTbCA B IIpeiellax ToCcylapeTBa U 2) MpaBa rocyJapcTBa OKa3blBaTh €My 3allUTY U B IIpeesIax
APYTUX rOCyAapcTB. DTUM IpaBaM COOTBETCTBYIOT OOSI3aHHOCTHU: CO CTOPOHBI MOIAAHHOTO — 00513aH-
HOCTb MOJIJAHHUYECKOW BEPHOCTH, CO CTOPOHBI I'OCY/IapCTBa — 00SI3aHHOCTh MPH BCSAKUX YCJIOBUSX
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TEpIeTh MOAAAHHOTO Ha CBOEW TEPPUTOPHUH U IyCKaTh €ro B CBOU Mpeiesibl. «ITH MpaBa U 00s13aH-
HoCTH, — nucail H.M. KopkyHOB, — HEempeMeHHO, IpeaoaraioTcs MNoJAaHcTBOM. Bee npyrue npasa,

rpaxaaHCKue 1 HY6HI/I‘~IHI>IC, HE COCTaBJIAIOT HCO6XOILI/IMOI71 MNPUHAJICKHOCTU IOAAaHCTBA» 12

K 9TOMY OCHOBHOMY Pa3JIMYUI0, 3aKJTI0YAIOIIEMYCA B TOM, YTO TOJIBKO NNOAJAHHbIEC UMCIOT I0pU-
AUYECKYIO CBA3b C rOCYyAapCTBOM, UMEIOT ITPABO HAXOOUTHCA B HEM, H.M. KOpKYHOB IIO63.BJ'I$IJI (SIS
pas3jimiue B IIpaBax. On OTMEYaJl, 4YTO, BO-TIEPBLIX, NHOCTPAHLIAM OOBIKHOBEHHO HE IMpeaoCTaBJIA-

€TCA NIOJIMTUYCCKUX IIPaB, a TOJIBKO OJHHU I'PaKIAHCKHE ITpaBa U, BO-BTOPLIX, U I'PAKIAHCKHUC ITpaBa

MpEaOCTaBIAKTCA UM C HEKOTOPLIMUA OI'PAHUYCHUSMN 13.

Opnnako HamOosiee MOAPOOHO BOIMPOCH! MOHSATHUSI POCCHICKOrO TpakIaHCTBA U TOJJIAHCTBA
OBLTM PacCMOTPEHbI B Kiaccudeckoit moHorpacdun B.M. T'eccena «I[lognaHcTBO, ero ycTaHOBJICHHE
U TIpEK pallieHne».

B.M. I'eccen momarai, 4to Kak CyOBEKT IMyOIMYHBIX OOSI3aHHOCTEH U TpaB, WM — YTO TO Ke
— KaK JIMIO MyOJIMYHOTO TpaBa, MHAUBUJ SBISETCS epaxcoanurom. TIOHSTHEM TpaskIaHCTBa 000-
3HAYAETCs OJJHO TOJIBKO OTBJIEYEHHOE CBOMCTBO MHAMBH/IA — €r0 MyOJINYHO-TIPAaBOBasI IPABOCIIOCO0-
HOCTb. BBITh TpakJaHUHOM — 3HAYUT UMETh NIPaBa U HECTH OOSI3aHHOCTU — TMpaBa U 00S3aHHOCTH,
OIpe/ieNieHHbIE U OTPAHUYEHHBIE TPABOM — IO OTHOIICHUIO K TOCYIapCTBY.

B.M. T'eccen ormeua, 4to JUIO — NMoHATHE juris publici. ICTOUHUKOM CYOBEKTHUBHBIX TIPaB
SIBIIsIeTCS OOBEKTUBHOE MpaBo. MIHAMBUA ABJISIETCS JIMIIOM BOOOIIE U JIMIIOM MyOJIMYHOTO TpaBa, B
YAaCTHOCTH I'PaXIaHMHOM, HE TTOTOMY, UTO OH MHJVBHU/, & TOTOMY, YTO OOBbEKTHBHOE IIPABO HAIEIISET
€ro MpaBOCIIOCOOHOCTHIO, CO3JAET U3 HETO JIUIIO.

JL71s1 TOro YT0OBI CTaTh rpakAaHHOM, cuuTan B.M. ['eccen, HIMBH] 10OTKEH, TAKUM 00pa3oMm,
MOJTYYUTh OT TIPaBa MPABOCIIOCOOHOCTD, OH QOANCEH ONPedensimbCsi NPABOM OAHHO20 20CYOAPCMEA
WM, UHBIMU CJIOBAaMHM, TIPUHAIJIEKaTh K HeMy. [IpuHaqiexxHOCTh K rocynapctBy (Staatsmitqlied-
schaft, Staatsangehorigkeit), sBisOMAasicss HEOOXOAUMBIM TTPEATIONOKEHUEM CTaTyca TPaKIaHCTBA —
IOpUIMYECKUM (DAKTOM, BJIEKYIIUM 32 COOOM BO3HUKHOBEHHE COBOKYITHOCTH IMyOTMYHO-TTPABOBBIX
OTHOILICHUI MeXy HHAUBUIOM U TOCYIAPCTBOM, — HOCUT TEXHUYECKOE Ha3BaHUE nodJarcmed. BriTh
MOJIAaHHBIM — 3HAYMT MPHHAIEKATh K TOCYJAPCTBY, MOAYMHSATHCS €r0 MPAaBOTBOPUYECKOW BJIACTH,
OIpe/IeNIATHCS] HOPMaMHU JIUCTBYIOIIETrO B HEM TpaBa.

[Nonumaemoe TakuM 0Opa30M MOIIAHCTBO, YKasbiBall B.M. I'ecceH, siBiisieTcsl orpeaeeHHON
KBaJTM(pUKALIMEH, ONIPeeIeHHbIM ceolicmeom MHAMBUAA. [TonoOHO Bo3pacTy, Moy, MPUHAAJIEKHO-
CTH K COCJIOBHOM WJIM PEJIMTMO3HOM IpyTIIie NOIIAHCTBO SIBJISIETCS. COCMOsIHUEM, TAYHBIM CTaTyCOM, C
KOTOPBIM MPaBO HEOOXOAMMO CBSI3bIBAET HAJTMYHOCTh CYOBEKTUBHBIX 00s3aHHOCTEN U TpaB. B oTu-
YKe OT CHeNUAIbHBIX KBaJIM(HUKALIUI 110J1a, BO3PACTa, COCJIOBUS, BEPOUCIIOBE/IAHUS U T. II., SIBJISIO-
IIIXCST HEOOXOMMMOM MPEATIOCHUTKOM OIpeiesieHHOM (KBATM(DUITMPOBAHHOM ), CYKEHHOU UJTA PACIIIu-
PEHHOM MTPABOCIIOCOOHOCTH, TIOAJAHCTBO JIOJIKHO OBITh TPU3HAHO HanOoIee 00Iel KBaIM(UKAIIAEH,
00yCJIOB/IMBAIOIIEN TIPABOCIIOCOOHOCTh MHIMBHU 1A BOOOIIIE.

B.M. I'eccen yTBep:x a1, 4To B YKa3aHHOM CBOEM 3HAUEHUH TMOJIAHCTBO SIBJISIETCS B TAKOM JKe
Mepe HeOOXOIUMOM TTPEAITOCHITKON MyOIMYHBIX 00SI3aHHOCTEH, KaK ¥ MyOJIMYHBIX MTPaB UHAUBUIA.
Ho B TO xe Bpemsi HU MyOJIMuHbIe 00S3aHHOCTH, HU MyOJIMYHBIE TIpaBa B MOHSTHE MOIIAHCTBA HE
BXOJISIT; PACKPBITHE TOTO TMOHSTUS HE 1aeT M He MOXET JIaTh HU TeX, HU ApYyrux. bymyun HeoOxonu-
MO¥ TIPEANOCHUTKON MyOINYHBIX 00sS3aHHOCTEN U MPaB WHAMBHIA, MTOAJAHCTBO, MOJOOHO BO3PACTY
¥ TI0JTy, OTHIOZb HE SIBJISIETCS IOHSITUEM, 0O03HAYAIOIIMM COBOKYITHOCTD 3TUX 00s3aHHOCTEN U TpaB.
JI71s1 TOro YTOOBI ONPENeTUTD MOHITHE TPaXkAaHCTBa, cunTall B.M. ['ecceH, HE0OXOOMMO HCCIe0BaTh
BCI0 0071acTh MyOIMYHOTO TpaBa. [jist Toro 4ToOsl ONpeneuTh colepkaHrue MOHATHS TOIIaHCTBa,
HET HeOOXOIMMOCTH B KaKOM-JIMOO MCCIIEIOBAaHUM B 3TOM CMBICIIe BOOOIe, MO0 BCe ColepKaHue
9TOTrO TOHSITUSI UCUYEPIIBIBAETCSI OIHUM MOMEHTOM — MOMEHTOM MPHHAAJIEKHOCTH K TOCYAapCTBY,
MOYMHSIEMOCTH €T0 BJIACTH, OMpeesIsieMOe ero paBoM.

B.M. I'eccen noguepkuBal, 4To €CJu MOJ MOAAAHCTBOM [IOHUMATh ITOJYMHEHUE IOCYJapCTBEH-
HOU BJIACTU WJIM, IPYTMIMH CIIOBaMHU, OTIPEAEISITh MHAWBHU/IA PABOM TOCYIAPCTBA, TO OYEBUIHO, YTO
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MHOCTpaHeIl SIBJISIETCS MOIaHHBIM TOTO TOCYAAapCTBa, B Mpeesiax KoToporo oH mpedsiBaet. ['ocynap-
CTBO HE MOXeT OBITh PACCMATPUBAEMO KaK COI03, UMEIOIINI OMpeeSIeHHYI0 YCTABOM BJIACTh UCKIIIO-
YUTENIBHO HAJl YIEHAMH, BXOASILIMMU B €r0 cocTaB. 1 0CcyIapcTBO SIBISAETCS HE TOJIBKO JIMUHBIM, HO
Y TEPPUTOPUATIBHBIM COI030M: OHO TOCIIOZICTBYET, B IIPEEIax CBOEW TEPPUTOPUH, HaJl BCSKUM, KOTO
MOET AOCTaTh €r0 pyKa — HaJl MHOCTPAaHUEM, KaK M HaJ noagaHHeM. [lepectynas rpaHuns! rocy-
JAapCTBa, MHOCTPAHEL! [TOMA/1a€T B HOBYIO JUIsl HETO, OKPYKAIOLIYIO 3TO TOCY1apCTBO, IPAaBOBYIO aTMO-
chepy. «Bozayx» nenaet nojjiaHHbIM WHOCTPAHIIA.

B.M. I'eccen cumrai, 4to, Oyayuu MOIAAHHBIM, MHOCTPaHEll, IPeObIBAOIIUI Ha TEPPUTOPUM
rOCy/1apCTBa, SIBJISIETCS B TO k€ BPeMs IPpakAaHIMHOM, MO0 B COBPEMEHHOM IPAaBOBOM IOCYAApCTBE
BCSIKMI MHAMBUJ — JIUIO MyOarMyHoro mnpasa. OH He coraniajics ¢ MHEHHEM TeX, KTO, UCXOAs U3
COOOpaXeHus1, YTO OTHOIIEHUE TOCYAAPCTBA K MOJJIAHHOMY MMEET JIMYHBIN XapakTep, yTBepKAa,
YTO OHO OCHOBAHO Ha IOPUINYECKUX HOPMAX, OTIPENeIIIOIUX NOPs/I0K YCTAaHOBJIEHUS U ITPeKpallie-
HUS MOJJJAaHCTBA, TOrJja KaK OTHOILEHHUE IT'OCYAapCTBAa K MHOCTPAHIY YCTaHABIMBAETCH (PAKMOM €ro
npeObIBaHMsI HA TEPPUTOPUH TOCYIAPCTBA, KTO XapaKTepHU30BaJl OTHOIIEHHUE MOAJAHCTBA KaK fopuoi-
ueckoe, a OTHOLLIEHUE K MHOCTPAHILy KaK ¢hakmuueckoe OTHOIIEHUE.

B.M. I'eccen noguepKkuBall, YTO CBSI3b MHOCTPAHILIA C TOCYAAPCTBOM, B MpeJesiax KOTOPOro OH
NpeObIBaeT, SBJSETCS IPUAMUYECKON, a He (PaKTUIeCKOH CBsI3bI0. MIHOCTpaHell — He CBOOOIHASI IITUIIA
B COBPEMEHHOM T'OCYAApCTBE: y HEro ecTh MpaBa, KOTOPHIM COOTBETCTBYIOT OOSI3aHHOCTHU BJIACTH, U
y HEro ecTh 0OSI3aHHOCTH, KOTOPHIM COOTBETCTBYIOT €€ MpaBa.

[To ero MHeHu10, HENB3s YTBEP:KAATh, YTO OTHOIIEHHE TOCYAAPCTBA K MHOCTPAHILY SBJISETCS
(bakTHUECKMM TIOTOMY, YTO OHO YCTAHABJIMBAETCS (hakmom ero NMpeObIBaHKs Ha TEPPUTOPUH TOCY-
napctBa. TOUHO € TAKMM ke OCHOBAaHUEM MOXKHO ObLJIO Obl HA3BIBATh OTHOIIIEHHSI CEMEWHOTO TpaBa,
HalpuMep, OTHOLIEHUE OTLA K ChIHY, «YUCTO (PAKTUYECKUMM», IOTOMY YTO OHO YCTaHABJIMBAETCS
«(paKTOM» POKIECHUS ChIHA.

Bwmecre ¢ Tem HUYEro He JOKa3bIBAET, CYMTAN OH, CChLJIKA HA BOBMOKHOCTb YJIaJIEHUS U3 IIpe-
J€JI0B rOCYyAAapCTBa MHOCTPAHILIA, TOCKOJIbKY CYILECTBY I0PUAMYECKOTO OTHOIIEHHUS OTHIONb HE TPO-
TUBOPEUUT BO3MOKHOCTb €T0 IIPEKPAILiEeHN s BOJIEU3bSBICHUEM OJHOI U3 CTOpOH. Jlo Tex mop, moka
MHOCTPaHell HAXOJUTCSl Ha TEPPUTOPUM FOCYJapCTBa, €ro OTHOLIEHUE K TOCYAApCTBY sIBJISIETCS Mpa-
BOOTHOIIIEHHEM B CAMOM IIPSIMOM CMBICJIE TOTO CJIOBA.

Takum o6pazom, aenan BeiBog B.M. 'ecceH, MHOCTpaHel| SBIACTCS U MONIaHHBIM, U TPakaa-
HUHOM.

B T0 )€ Bpems1, oTMeuasn OH, COBPEMEHHOE MPaBO — U FOCYJaApCTBEHHOE, U MEXyHApOAHOE —
CTPOI'0O Pa3rpaHUYMBAET JABE KATETOPUH JIULL, SIBJISIOIIMXCS MOAJAaHHBIMU U IPaXkJaHaMU, B IIUPOKOM
CMBICJIE 3TOTO CJI0Ba: C OJHOM CTOPOHBI, MHOCTPAHLIEB, HAXOIALIMXCA B IpEAeiax rocylapcrsa, ¢
JPYTro¥ — MO/IaHHBIX W I'pakJaH, rjie Obl OHU HA HAXOIWJINCh.

Nuocrpanen, ykasbiBai B.M. ['ecceH, siBigeTcs NOAJaHHBIM U I'PaKJAHUHOM, HO B TO K€ BPEM S
OH TIPOTUBOIIOCTABIISIETCS TOJAHHOMY M TpakIaHUHY. TakuM oOpa3oM, KpoMe YCTaHOBJIEHHOTO
paHee IMIMPOKOTO TMOHSITUS MOAJAHCTBA M I'PAXAAHCTBA, CYIIECTBYET ele U Apyroe, dosee y3Koe,
oXBaTbIBaloIIIee OoJIee TECHBIM KPYT BCEX OMpe/IesIeMbIX IIPAaBOM I'OCYIapCTBa JIMII, 32 UCKJIIOYEHUEM
MHOCTPAHIIEB.

J17151 TOro 4TOOBI OMPEAETUTD MOHSATHE MOAJAHCTBA B €70 BTOPOM, O0JIee Y3KOM U CIIEIUATbHOM
3HaueHuu, cautas B.M. ['ecceH, HEOOXOIMMO OTBETHTH HA. BOIPOC: B UeM 3aKJII0UYAETCS IOPUINICCKU
HEoOX0IMMOe, TPUHIIMIMATBHOE Pa3IMure MEK/y IPHHA/IIEKHOCTHIO K TOCYJAPCTBY MOAJAHHOIO 1
MPUHAJIKHOCTBIO K HEMy MHOCTpaHIa? A jjisi TOro 4yToObl ONpeeuTh MOHSATHE TPakIaHCTBA B
TOM K€ 3HaYe€HHH, HEOOXOIMMO OTBETUTh Ha BOMPOC: KaKUe MpaBa WM Kakue 0Os3aHHOCTH BCeraa
¥ HeOOXOMMO OTIIMYAIOT MOAAAHHOTO OT MHOCTpaHIa?

B.M. I'eccen otmeyait, 4to, XapakTepu3ysl CTaTyC MHOCTpaHIla, HayKa r'OCYIapCTBEHHOIO IpaBa
MIBITAETCS, TPEkKJIE BCEro, YCTAaHOBUTh NMPHUHIMIUAIBHOE (IOPUANYECKHM HEOOXOIUMOe) pas3iinyuue
MeXJy HUM U rpaxJaHuHoM. OHa KOHCTPYHpYET CIielialIbHOE MOHATHE I'PakJAaHCTBA, OXBAThIBA-

12



O. E. Kyradun. «Poccuiickoe rpaxkIaHCTBO»

foliee COBOKYITHOCTb OIPE/ICICHHBIX OOSI3aHHOCTEN M MPaB, 1 UMEHHO TeX, KOTOPHIMH T'PaXJaHUH
oryaercsi oT uHocTpaHua. C 3Toi TOUKM 3peHusl U MOAJAHHBIA B COOCTBEHHOM CMBICIIE CJIOBa, U
MHOCTpaHel SIBJISIOTCS NOAJAHHBIMU, HO TOJIBKO NEPBbI, B OTVIMYME OT BTOPOTO, SIBJISIETCS Ipaxaa-
HUHOM.

OpnHako HayKa rocy1apcTBEHHOTO MpaBa, ykasbiBasl B.M. I'eccen, nbITaeTcsl ycTaHOBUTH ITPUH-
LUIHAJIbHOE pa3InyKe MeXy MHOCTPaHLEM U o 1aHHbIM. [1py 3TOM noiaHcTBO paccMaTpuBaeTcst
el Kak ocobas (popMa MpHHAIIEKHOCTUA K TOCYIAPCTBY, MO CAMOMY CYIIECTBY CBOEMY OTIMYHAS
OT MPUHAIE)KHOCTH K rocygapcrBy nHocTpaHua. C 3Toi TOUYKM 3peHUsl MHOCTpAHEL] He SIBJISEeTCS
TMO/IIAHHBIM M HE MOXET UM OBbITb.

OpnnoBpemenno B.M. I'eccen noguepkuBa, 4To HA MOHSTUE TPAKIAHCTBA, HU MOHSATHE TIOA-
JaHCTBA B UX CIIEIIMAIIBHOM WM Y3KOM CMBICTIE HE MOTYT OBITh YCTAHOBJIEHBI HAYKOU rOCY/1apCTBEH-
HOT'O I1paBa.

KoneuHo, 3ameua oH, BO BHyTPEHHEM 3aKOHOIATEIbCTBE Kak10TO B OT/IEIBHOCTY T'OCY/1apCTBa
MOHO KOHCTaTHMPOBATh OIPEeICHHbIE PA3IMUKs B 00S3aHHOCTSIX U ITPaBaxX MEKAY I'Pak JAHUHOM U
uHocTpaHIeM. bosnee Toro, noja BIMsHUEM OOIIMX MOTUTHYECKHUX UIEH, OTMHAKOBBIM 00pa3oM BIIHU-
SIIOIIMX HAa 3aKOHOZIATENILCTBO TOCYJAPCTB, pa3iinune B 0OS3aHHOCTSIX M MpaBax MEXAy rpaxJaHu-
HOM U MHOCTPAHIIEM SIBJIsieTcsl OoJiee WM MeHee TOKIeCTBeHHbIM. Harpumep, 1o BAMsIHUEM Halli-
OHAJILHOHM UJIEU TIOUTH BO BCEX TOCY/apCTBaX MHOCTPAHLIBI JIMIIEHBI TOJIMTUYECKUX ITPaB, TOYHO TaK
e KaK M BOMHCKasl TIOBUHHOCTh, TaM, TJIe OHA CYIIECTBYET, SIBJISAETCS] 00S3aHHOCTBIO TPaK/IaH, OT
KOTOPOH MHOCTPAHIIbI OCBOOOKAEHBI.

N tem He meHee, nonaran B.M. ['eccen, ¢ TOUKM 3peHns1 HAYKU rOCYAAPCTBEHHOTO ITPaBa HEJIb3s1
YCTQaHOBUTh NPUHIIMIHAIBHOTO, T. €. IOPUINYECKH HEOOXOAMMOro pas3inyus MeKAy MOATaHHBIM U
uHocTpaHieM. Hayka rocyjapcTBeHHOTO IipaBa He B COCTOSIHUM OTBETUTH Ha BOIPOC, Kakue 00s13aH-
HOCTH Y ITPaBa COCTABJIAIOT CYILIECTBEHHbII MOMEHT OTHOILIEHU I TP /1aHCTBA, UM, UHBIMU CJIOBAMH,
Kakue 00s3aHHOCTH U MPaBa XapaKTepU3YIOT IpakIaHUHA, KaK TAKOBOTO, TPaKIaHWHA B OTIIMYHE OT
MHOCTpaHua. i rocygapcTBoBe/la OTHOLLEHU S IPakJAHCTBA B OJIHOM I'OCYAApPCTBE OJIHO, B IPyrOM
— npyroe. Huuro He npensaTcTByeT ypaBHUBAHUIO B IIPaBaX MHOCTPAHLIEB U I'Pak/laH; TAKOE YpaBHU-
BaHUe, yIpa3AHSIOIIEe CAMYI0 KaTETOPUI0 «MTHOCTPAHCTBA», JIMIIAET KATErOPHIO I'PaskIaHCTBA KAaKOTO
ObI TO HH OBLIO COfIEPKAHUS.

B.M. I'eccen cunTas, 4To TOUHO TaK K€ HE MOKET OBbITh OIpe/ieIeHO HAyKOM roCyJapcTBEHHOTO
1IpaBa MOHATHE MOJJIAHCTBA B €r0 CHELMAIbHOM WM Y3KOM CMBIC/IE, IOHATUE TOAJAHCTBA, IPOTH-
BOIOCTABJISIEMOE TOHSITUIO «MHOCTPAHCTBa». Te KBaIuUIIPYIOIe MOMEHTHI, KOTOPBIMU MTPUHA/I-
JIEKHOCTB K FOCYJapCTBY MOAAAHHOIO OTVIMYAETCS OT MPUHAJIE)KHOCTH K HEMY MHOCTPaHLIA, JAI0TCS
HE TrOCYJapCTBEHHBIM, a MEXJyHapOAHBIM ITpaBoM. CaMo MOHSATHE MOJIAHCTBA B €T0 CIIEUUAIBHOM,
Y3KOM 3Hau€HWH SIBJISIETCS KaTeropuel MexyHapoJHOrO, a He TOCYJapCTBEHHOro Npasa. JJoKTpuHa
rOCYJApCTBEHHOI'O IpaBa IMOJIy4aeT 3TO MOHSATHE OTOBBIM U3 PYK MEkIyHapOJHO-IPAaBOBOM JOK-
TPUHBL.

PaccmarpuBas nonsATue rpaxgaHcTBa B HayKe rocyJapcTBEHHOro npasa, B.M. 'eccen ykasbl-
BaJI, YTO, MIOCKOJIbKY IOJ] KaTerOopueil. TpaskJaHCTBa 3[€Ch IOHUMAETCsl COBOKYITHOCTh ONpE/IeNeH-
HBIX 00s13aHHOCTEN 1 TIPaB, OTJIMYAIOIINX I'PAXKAaHIHA OT MHOCTPAHIIA, COIePKaHUe ITOM KaTeropun
ornpezensieTcst 00sS3aHHOCTSAMM U MTpaBaMU MyOIMYHOTO, a He TPakIaHCKO-TIPaBOBOro xapakrepa. B
cepe rpakIaHCKOTO MpaBa paBHOIIPABUE MHOCTPAHIIEB M TPaXkIaH sIBJISETCS OOIIUM MPaBUJIOM, a
[IPaBOOI'PAaHUYEHU ] UTHOCTPAHILIEB — CPABHUTEJIBHO PEAKUM UCKTIoueHreM. [1oatoMy oH BUEN 311eCh
IJIaBHBIN BOIIPOC B TOM, YTOOBI YCTAHOBHUTH, KAKME MIMEHHO OO0SI3aHHOCTH U TTpaBa MyOIMYHO-TIPaBO-
BOI'O XapaKTepa COCTABJIAIOT CYIIHOCTb OTHOIIEHUS I'PaXAAHCTBA.

OTMmeuast, 4TO BCIO COBOKYMHOCTh CYOBEKTUBHBIX IyOJIMUHBIX MPaB COBPEMEHHAs! JOKTPUHA
JEJIUT Ha TPU KaTerOpUH, Ha TPY CTaTyca: IO3UTUBHBIN CTAaTyC ITpaBa Ha OIPeJeICHHbIE YCIYTY — ITPU-
TSI3aHUs, 00BEKTOM KOTOPBIX SIBJISIETCS OMpeieieHHoe dare facere praestare TOCYIapCTBEHHON BJla-
CTH; HETaTUBHBIN CTATYC — TaK Ha3bIBae€MbIe MPaBa CBOOOMBI, KOTOPHIM COOTBETCTBYET OOSI3aHHOCTD
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HEBMELIATEIbCTBA BJIACTU B cpepy caMOOIpeIesIeHNs], OTBEICHHYI0 MHINUBUY 3aKOHOM; aKTUBHBIN
CTaTyC — COBOKYITHOCTb ITOJIMTUYECKUX IPaB, T. €. IPaB HA yUacTUE B FOCYJapCTBEHHOM BiacTH, B.M.
I'eccen MNOOYCPKUBAJI, YTO HU OOHWH M3 ITUX CTATYCOB HE MOKET 6I)ITI> IMPpU3HAH HCKJIIOUNTEJIBHOU
MIPUBUJIETHEN TPAKIAHCTBA.

[IpaBaa, oH oT™Meua1, 4To sl 001aAaHusl MOJTUTHYECKUMY TIPaBaMu, Te. TpaBaMU aKTUBHOTO
craryca, MOAJaHCTBO SIBJISIETCSl HEOOXOAMMBIM yciioBreM. OHAKO OTHOIIEHHE, MpeAronarawiiee
HEOOXOIMMBIM YCJIOBHEM TO[JIAHCTBO, €Ilie He SIBJISIETCS TOJIBKO IMO3TOMY €ro HEOOXOAUMBIM Clie[-
crBueM. B.M. I'ecceH B CBSI3M C 9TMM yKa3bIBaJl, 4TO OOJaJaHNe TIOTMTUIECKUMHU TTPaBaMH, KpoMme
TMO/IJAHCTBA, 3aBUCUT OT psAda JAPYTHUX CTOJNb K& HEOOXOAMMBIX YCJIOBUM: KEHIIUHBI, JETH, JIUIIA,
JINIIICHHBIC Tpe6yeM0ro LCH3a, U JpyTruc, 6yIIy‘lI/I INoAJaHHbIMU, JIMIIICHbI HOIIO6HO HWHOCTpaHIIaM
MOJMTUYCCKUX IIpaB.

W3 nanHoro oocrostensctBa B.M. ['ecceH fenat BBIBO O TOM, YTO pa3iuue MexX1Iy Ipaxkaa-
HUHOM Y MHOCTPAHLIEM 3aKJII0YaeTCsl HE B OIpeeIeHHbIX cTaTycax. Hayka rocygapcTBeHHoro rmpasa
UILET, TI0 €r0 MHEHUIO, 3TO pa3jInuyue He B TOM MJIM MHOM CTaTyce, a B KOHKPETHBIX 00S3aHHOCTSX U
npaBax. OcHOBBIBasiCh Ha uX aHayim3e, B.M. ['eccen nienan 3aKI0vueHre, YTO HET ¥ He MOXKET ObITh
TaKOro I1paBa nin TaKOU O6H3&HHOCTI/I, KOTOpad ABJIAIACh 6bI CymI€CTBEHHbBIM MOMEHTOM B ITOHATHU
rpaxaaHcTea. He orpuuas, 4yto B craryce rpakJaHCTBa MEX/Iy MOAJAHHBIM U MHOCTPAHLIEM CYIle-
CTBYET KOPEHHOE U HEOOXOIMMOE pa3/inire, OH YTBEPKAal, YTO ITO pa3sinure He MOXKET ObITh pac-
KPBITO, a €r0 HeOOXOIUMOCTh He MOXKeT ObITh 0OOCHOBaHA HAYKOU rOCYJapCTBEHHOT'O MpaBa.

B.M. T'ecceH nmogyepkuBall, YTO COBPEMEHHOE TOCYAAPCTBO HE ABJIAETCA HU30JIMPOBAHHBIM
rocyznapctBoM. Kak 4jieH MesxIyHapoHOro cOOOIIecTBa, OHO OMpeessieTcs HOpMaMH MEXTyHapo-
HOTrO Ipasa. YPaBHCHI/IC HWHOCTPAHIEB B IMpaBax U O6H321HHOCTHX C NMNOAAAHHBIMHA NPEACTABIIACTCA
I0pUIMYECKH HEBO3MOKHBIM, IIOCKOJIbKY OHO IIPOTUBOPEYUT KaTETOPUYECKUM HOpMaM MeX IyHapo-
HOro npasa. VIMEHHO MO3TOMY pa3jinuue MexXJy MOAJAHHBIM U MHOCTPAHIIEM SIBJISIETCSl OTHIOAb HE
CIIy4allHBIM M HE MECTHBIM pasiudueM. [{J1s1 Toro 4roObl 3TO pa3jiiuue YCTAaHOBHUTh, HEOOXOAUMO
OTPEIIUTBCA OT USMCHUYHMBOI'O COACPKAHUA MOJOKHUTEIILHOI'O ITPpaBa OTACJIbHBIX IOCYAAapPCTB. B HOp-
Max MeXIyHAPOIHOTO IMPaBa, CBA3BIBAOIIUX U OOSI3BIBAIOIIMX BOJIO OTAENBHBIX Tocyaapcts, B.M.
['eccen Buen KJIIOY K pa3pelieHrio 3TUX BonmpocoB. [OCKONBKY MeskayHapoaHOe MpaBo TpedyeT
oT 33KOH0)13TCHBHOﬁ BJIaCTU OTACJIBHBIX TOCYHApCTB pas3/IMYHOro OTHOIIEHUSA K NMOAAAHHBIM U MHO-
CTpaHIaM, JIMIIb I[MOCTOJIbKY pa3Iniud MEXKAY TEMU U APYT'UMU UMCIOT I0OPUINYCCKU HCO6XO)1[/IMI3H71,
MOCTOSTHHBIN 1 OOIIUH XapakTep.

PaccmarpuBas nonsarre nogiaHcTBa B HAyKe rocyJapcTBeHHoro npasa. B.M. I'eccen ormeuan,
YTO HayKa rocyqapCTBEHHOI'O IIpaBa UILET pa3IndnuA MEKAY NMOAJAHHBIM XU MHOCTPAHLIEM HE TOJIBKO
B PAa3JIMYHOM COACPKAHHWU OTHOLICHHA I'pa’kJaHCTBA, HO U B pa3/IMiUMU THUTYJIOB OTHOLICHHA ITIOA-
JaHCTBa. On MOOYEPKHUBAJI, UTO IOCyJaApCTBO I'OCIIOACTBYET KaK Ha INMOAJAHHBIM, TadK W Hal WUHO-
CTpaHLIEM, HAaXOASIIMMCS B €ro mnpezenax. MHbIMU clioBaMu, Kak MOAJAHHBIN, TaK M MHOCTPAHEL,
HaXOJSIMICS B peJiesiaX TOCyAapcTBa, ONPEAEAI0TCS HOPMaMHU IEMCTBYIOIIETO B 3TOM FOCYAapCTBE
IMpaBoOIIopAaKa. " HOHHaHHbeI, W MHOCTpPAHEL ABJAITCA MOAAAHHBIMH B IIMPOKOM CMBICJIE 2TOIO
CJIOBa MECTHOW TepPUTOPUAIILHOM BJIACTH.

Opnako, no muenuio B.M. I'eccena, rocnofncTBo rocygapctsa Hajl MOAJAHHBIM M MHOCTPaH-
LIEM TOKOMUTCS Ha JIBYX CYIIECTBEHHO APYT OT Apyra OTIMYAOIIMXCsA OCHOBaHUAX. Han nogmaHnHbiM
rOCYAAapCTBO I'OCIIOACTBYET B CIIy4ae crmoau4Hol PUHAIEKHOCTU K rocyaapctsy. ['ocrioacTBo rocy-
JapcTBa HaJ| MOAJAHHBIM SIBJISIETCS] NEPCOHANBHBIM, VI JIMYHBIM BepXxoBeHcTBOM. HaoGopoT, Haj
MHOCTPAHIIEM TOCYyIapCTBO TOCIHOACTBYET B CHIIy €r0 HaXOXKIEHUs Ha TEPPUTOpPUU rocyaapcrsa. B
OTJIMYHUC OT JIMYHOI'O BEPXOBCHCTBA, MPUHAMJICKAIICTO IOCYJApPCTBY B €0 OTHOLICHHWU K IOAJaH-
HOMY, B OTHOIIEHUM K MHOCTPAHILY TOCY1apCTBY MPUHAJIEKUT MEPPUMOPUANLHOE BEPXOBEHCINBO:

W3 paznuurst ocHOBaHMII TOCIIOACTBA HAJl MOJJIAHHBIM M MHOCTPAHLIEM HayKa rocylapCTBEH-
HOT'O IpaBa, 1o cioBaM B.M. I'eccena, nesaet BbIBOIbI, XapaKTEPU3YIOIIKE B CBOEH COBOKYITHOCTU
I0pUIMYECKOE TOJI0KEHUE MOAJJAHHOTO B OTJIMUME OT TAKOTIO e MOJIOKEHUS] UTHOCTPaHIA. JTO OTJIH-
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YyKe 3aKJI0YaeTCsl, BO-NIEPBbIX, B IPOJOIKUTEILHOCTH, BO-BTOPBIX, B MHTEHCUBHOCTH U SKCTEHCHB-
HOCTH I'OCTIOJICTBA.

Me:xay TeM MOCKOJIBKY MHOCTPaHELl MOXET XHUTh B CTpaHe, CKOJIbKO €My YrOJHO, U TEM He
MEHee, €CJIM OH He BCTYMAET B MOAAHCTBO, OH OCTAETCS] MHOCTPAHLIEM, KPATKOBPEMEHHOCTb IIPUHA/I-
JIEKHOCTH K rocyapcTBy, o MmueHnio B.M. ['eccena, HUKoum 00pa3oM He MOXET XapaKTepU30BaTh
IOpPUJIMYECKOE MOJIOKEHHUE B TOCylapcTBe MHOCTpaHLa. OH cUMTall TaKkKe HENpaBUJIbHBIM FOBOPUTH
O CTENIeHV UHTEHCUBHOCTU OTHOLIEHUI FOCIIOJCTBA 0 TEPPUTOPUAIBHOMY U JIMUHOMY Havaiy.

B.M. T'eccen ucxogwsl U3 TOro, 4ro MOHATHE TEPPUTOPUAIIBHOIO BEPXOBEHCTBA OTHIOAb HE
O3HA4YaeT COBOKYITHOCTH OIPEAEIEHHBIX MaTepUaIbHbIX TIOJIHOMOYMI rocyJapcTBeHHOM BiacTu. 1o
€ro MHEHHIO, OHO O3HAYaeT OIPEe/Ie/ICHHOE €€ CBOWCTBO: MCKIIOUUTEILHOCTD U O€3yCJIOBHOCTB €€ roc-
TOZICTBA B IIPeZiesiax TeppuTOpuu rocyaapersa. Korga Mel yTBep:kaaeM, CUMTaN OH, YTO TOCYIApCTBO
rOCIIOACTBYET HaJl MHOCTPAHIIaMU 10 TEPPUTOPUATIBHOMY Havasly, Mbl XOTUM 3THUM CKa3aTh, UTO I'OCY-
JApCTBO CYBEPEHHO I'OCIOACTBYET HaJl BCEMH, HAaXOASAIIMMUCS B €r0 IpeAesax, Hajl MHOCTPaHIaMU
TOYHO TaK k€, KaK U Haj noagaHHeiMu. Hukakoro crienuguieckoro cogepxaHus MOHATHE TEPPUTO-
PUAIBHOTO BEPXOBEHCTBA CaMO I10 ce0e He MMeEeT.

B.M. I'eccen nomyepKuBa, 4YTo MHAUBU/ SIBJISIETCS MO0 MOAAAHHBIM, OO HE MOAJAHHBIM
rocyaapctsa. OH MOJUMHSETCS UM He TIOMUMHSIETCS €ro BJIaCTH, ONIPEEIseTCs WU He ONIPeAesaeTcs
ero rpaBoM. Ho Hesb3s1 ObITh OoJiee MOAJaHHBIM 110 TMYHOMY HJTH MEeHee MOJJaHHBIM 10 TepPUTOPH-
anpHOMY Havany Otciona B.M. I'eccen nenan BBIBOI O TOM, YTO C TOYKHU 3PEHUS] TOCYIaPCTBEHHOTO
MpaBa HEOOXOOMMOE pa3inure MeXIy TMOJIaHHBIM U MHOCTPAHIIEM B COIEPXKaHUU OOSI3aHHOCTEN U
MPaB YCTAHOBJIEHO OBITh HE MOKET.

Yro Kacaercs pa3nvuus B SKCTEHCUBHOCTH rocrnofactsa, To B.M. I'eccen ormevain, 4to rocy-
JapCTBO IOCTIOICTBYET HaJI TIOJIAHHBIM, TJie Obl OH HM HAXOAWJICS — HA TEPPUTOPUHU TOCYAAPCTBA WITH
3a IpaHMLeN, a HaJy UTHOCTPAHIIEM — TOJIBKO B CBOMX TEPPUTOPHAJIbHBIX I'paHuLiax. OIHAKO BbISIB-
JIEHHOE Pa3jMuue MeX/y MOAJaHHBIM U MHOCTPAHIIEM B IIPOCTPAHCTBEHHON c(epe, B SKCTEHCUBHO-
CTH rOCYAapPCTBEHHOT'O TOCHOCTBA MOXKeET, 10 MHeHuI0 B.M. ['eccena, ObITh MPU3HAHO NMPABUIILHBIM
JIMIIb C CYIIECTBEHHBIMH OTOBOPKAMU. DTH «OTOBOPKH», CIMTAJ OH, HAXOASAT CBOe OOOCHOBAHHUE HE
B IF'OCYAPCTBEHHOM, a B MEXAyHApPOIHOM ITpaBe.

C touku 3penust B.M. I'eccena, ¢ 0qHOI CTOPOHBI, HEJb351 YTBEPAKJATh, UTO MOIAHHbII He3a-
BHCHMO OT MECTa CBOETO HAXOKAEHUS BCEI0 CBOEIO JIMUHOCTHIO MOJUMHEH rOCYJApPCTBEHHOM BJIACTU
coero oreuectBa. C 1pyrovi CTOpOHbI, HENb3s1 yTBEPK1aTh, YTO MHOCTPaHEL, HAXOSALIMIICS BHE TEP-
PUTOPUU rOCYAAPCTBA, TOCMOACTBY €r0 BJIACTH HUKOMM 00pa3oM He TOIICKHUT.

ITo oTHOMIEHNMIO K MIHAWBULY TOCYAAPCTBY PUHA/IEKUT BIACTh ABOSIKOTO pOjia — HOpMaTHBHAS
WM TIOBEJIUTENbHAS U puHyauTenbHass. C OHOW CTOPOHBI, CBOMMU HOPMAaMU WJIM aBTOPUTETHBIMU
BEJIEHUSIMU I'OCYAAPCTBO ONPEAEIAET IPABOBYIO IMUHOCTb MHAMBUAA. C Ipyro CTOPOHBI, OCYIIIECTB-
JIEHHEM HETIOCPEACTBEHHOTO MPUHYKJICHHUSI OHO 00ECTIeUnBAET JeHCTBUTENIbHYIO CHJTY YCTAaHABJIMBA-
€MbIX UM HOPM.

B.M. I'eccen yTBepxkai, yTO MPUHYAUTEIbHAS BIACTh KaK HaJl MOJJIAHHBIM, TaK M HaJl WHO-
CTpaHLIEM MPUHAIJIEKUT TOCYIApPCTBY MCKJIIOUMTENIBHO B IpelesiaXx €ro TeppUTOPUATIBHOIO TocC-
nozacTBa. OcyliecTBlieHHe NPUHYIUTENIbHON BJIACTH HAJ MOAJAHHBIM, HAaXOASAIIMMCS 32 T'paHULIeH,
HEBO3MOXHO U HEJJOITYCTUMO MHAYe, KaK 4epe3 MOCPEe/ICTBO T'OCYAaPCTBEHHOM BJIACTH €0 MECTOHA-
XOKJIEHUS.

Bwmecrte ¢ Tem OH cuMTazn, YTO U HOpPMAaTUMBHAs BJIACThb I'OCYAAPCTBA HAXOOUTCS B HENOCPE/-
CTBEHHOM 3aBUCHMOCTH OT MECTa HaXOXKIEHHU I ITOJIAaHHOT0. B TOT MOMEHT, Korja MOAJaHHbIN, OCTaB-
JIs1sl OTEYECTBO, NEPECTYINAET Yepe3 IPaHUIly, MHOKECTBO HOPM OTE€UYECTBEHHOI'O 3aKOHOJATE/ILCTBA
TEepsIeT ISl HETO I0PUANYECKYIO CUITY, TEPSIET CUITY HE B TOM CMBICIIE, UTO UX MCIIOJTHEHUE HE MOXET
OBITH 0OECTICUSHO MPUHYKIEHUEM, a B TOM, YTO CAMO HOPMATHBHOE MX COJIepKaHue [IIsl TIOJJaHHOTO,
HAXOASIIErocs 3a rpaHuLeld, He0OXOIUMO OTIagaeT. B Bonmpocax «o0ImecTBEHHOro MopsiKa» orpe-
JeJeHNs OTEUYECTBEHHOTO 3aKOHOATEIbCTBA OObEKTUBHOM CHITBI /1711 HErO HE MMEIOT.
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ITo muenuto B.M. I'ecceHa, Henb3s1 yTBEPkK/1aTh, YTO UHUBU/I, HAXOSIIUINCS B Mpejieiax CBO-
ero OTeYecTBa, HM B KAKOM OTHOILIEHUH WHOCTPAHHOU rOCyIapCTBEHHOH BJIACTH MOAYMHEH ObITh HE
MoxeT. Takoe rmogurHeHre B ACHCTBUTENBHOCTHU CyIiecTByeT. HopmaTHBHBIE onpeesieH s JaHHOTO
MOPSIIKA PACHPOCTPAHSIIOT B M3BECTHBIX CIIyYasX CBOE TOCMOJCTBO HA MHOCTPAHIIEB, HAXOASIIIUXCS
3a rpaHuUlIei.

Cama BO3MOKHOCTb T'OCIIOZICTBA HaJ MOAAAHHBIM, HAXOASIIIUMCS 32 TPaHUIIEH, MO JINYHOMY
Havaiy, 1 TeM 6oJiee BO3MOKHOCTh FOCTIOACTBA HaJl THOCTPAHIIEM, HAXOASAIIMMCS 32 IPAHULICH, SBJISI-
eTcsi HeOOBSICHMOM C TOUKH 3PeHHsI TOCYJapCTBEHHOTO mpaBa. ['ocynapcTBEHHOE MPaBO HE MOXKET
He MPU3HaBaTh TEPPUTOPHATLHOTO XapaKTepa rocylapCTBEHHOM BIacTu. TeppuTopus sBIsSETCs Mpo-
CTPaHCTBEHHOU c(pepoil, B Ipejiesiax KOTOPOH rocroACTBYeT rocyaapcTso. [loHsaTre IM4HOro Bepxo-
BEHCTBA HaJl MOJJJAaHHBIM, BEPXOBEHCTBA, BBIXOASIIETO 32 Mpe/esibl TOCYAapcTBa, BOSHUKAET U pa3-
BMBAETCSI HAa MOYBE MEKAYHAPOIHOTO MpaBa.

B.M. I'ecceH cuuta, YTO KOPEHHOE Pa3IuyKe MEXy MOAJAHHBIM U MHOCTPAHLIEM 3aKJI0va-
eTCsl B TOM, YTO HaJ| IIEPBBIM T'OCYIAPCTBO TOCTIOACTBYET 110 JITYHOMY, HaJl BTOPBIM 10 TEPPUTOPUAITH-
HOMY Havajy, HO TeOpeTUYeCKrue 0OOCHOBAHMUSI STOTO Pa3iInyvsi MOKHO HalTH HE B TOCY/IapCTBEH-
HOM, a B MEX/JIyHapOJHOM IIpaBe.

ITo muaenuio B.M. I'ecceHa, cyiecTBOBaHME MEXAYHAPOIHOTO OOIIEHHU ST HEOOXOIMMO MPEJIIo-
Jaraet oOLIeNpu3HaHHOE, CAHKIIMOHUPOBAHHOE MEKIYHAPOAHBIM IPABOM pa3rpaHUUEHUE COOTBET-
CTBYIOIIMX c(hep rocroCTBa OTIEIbHBIX TOCYIApCTB. PasrpaHnunTeIbHIM MOMEHTOM TIPH OTpe/e-
JIEHUH 3TUX chep MEkKyHAPOIHOE MPABO MPU3HAET TEPPUTOPUAIBHOE U IMYHOE HAYAIO.

Mo mMuHOMY HavasTy rocyJapcTBO FOCIOACTBYET HaJl MOAJAHHBIMH, 1€ Obl OHU HU HAXOWJIVChH
— Ha TEPPUTOPUH TOCYIAPCTBA WM 33 TPAHULIEH, TT0 TEPPUTOPUATIBHOMY — HaJl THOCTPAHIIAMH, HAXO-
JAIMMUCS Ha Tepputopuu rocynapersa. [lon teppuropuansaeiM rocriogctsom B.M. I'eccen nonu-
MaJl TOCIIOJICTBO B ITpeiesiaX TEPPUTOPUH, a He HaJl HEelo, TOCKOJIBKY TeppUTOpHUsi — chepa, a He OOBEKT
rocniofictBa. Hag MHOCTpaHIieM rocyjapcTBO rOCIOACTBYET HE MOTOMY, YTO OH SIBJISIETCS «TIPUHA[-
JIeKHOCTBIO» TEPPUTOPUH, KaK MyOINIHO-TIPABOBOM BeIllM, a IOTOMY, YTO OH HAXOJWTCS Ha TeppH-
TOpUH, T. €. B chepe MyOIMIHO-TIPAaBOBOTO TOCTIOACTBA.

B.M. I'eccen momyepkuBall, 4TO Kak BCAKOE BOOOINE TOCIOACTBO, TOCIOACTBO MO JTMYHOMY
HavyaJy IposIBIISIETCS B IBYX HAIIPABJIEHUIX — TO3UTUBHOM U HEraTUBHOM. [103UTHBHO OHO MPOSIBIIS-
eTCsl B HEMOCPEJCTBEHHOM MTPUHYUTETHHOM MJIM HOPMAaTUBHOM BO3/ICHICTBHHY rOCYIapCTBa HA CBOMX
noagaHHbIX. [Ipenocrasiss cBoeMy NOIAAHHOMY OIPeIeIEHHOE IIPaBO, Hajlarast Ha Hero onpe/iesieH-
HYI0 OOSI3aHHOCTb, TOCYAApPCTBO MO3UTUBHO OCYLIECTBIISET MPUHAAJIEKAIILYI0 €My HaJl MOAJaHHBIM
BJ1acTh. VIHBIMM CJIOBaMH, TIOBUTHBHOE OCYIIECTBJIEHHE BIACTH HEOOXOAMMO IPEATIoNaraeT onpee-
JIEHHOE BO3JEWCTBHE HA TOJIAHHOTO KaK TaKOBOro. HerarmBHOE rocrofcTBO MOJIMYHOMY HAualy
MIPOSIBIISIETCS B BO3/ICMCTBUM, MPUHYIUTEILHOM U HOPMATUBHOM, Ha BCEX BOOOIIIE JIMI] HE3aBUCHMO
OT WX TOAJAHCTBA, TIOCKOJIbKY MX AEATEIBHOCTh BTOPraeTcsl B ONpPEAeIeMYIO 10 JINYHOMY Haudary
MIPaBOBYIO chepy MOJIaHHbIX.

[Mpenocrasnss, cunran B.M. I'ecceH, cBoeMy MogiaHHOMY TO WJIM UHOE a0COIOTHOE IPaBo,
HarpuMep MpaBoO COOCTBEHHOCTH, TOCYAAPCTBO COOTBETCTBYIONIYI0 OOS3aHHOCTh — OOSI3aHHOCTb
O0pbOBI C HAPYILIEHWEM TTpaBa COOCTBEHHOCTH BO3JIaraeT Ha BCEX JIMII, HE3aBHCHMMO OT UX MECTOHA-
XOXKJEHUsSI M NofaaHcTBa. M TOYHO Tak ke, OXpaHss TO WM MHOE Olaro MOAJIaHHOTO, €ro KU3Hb,
TEJIECHYI0 HEITPUKOCHOBEHHOCTh, UMYILIECTBO U T. [I., — TOCYIApPCTBO CBOEH YTOJIOBHO-KapaTeabHOW
HOPMOH BOCITpeIaeT MocsATaTeIbCTBO Ha 3TO OJIaro BCeM JIMIaM, KTO Obl OHM HU OBLTH, TTOJJIaHHbIC
WJIM MHOCTPAHILIBI, ¥ rJe Obl OHU HM HAXOIWJIMCh, HA TEPPUTOPUM TOCYIApCTBA WM 32 TPAHUILICH.
HeratuBHasi cTOpoHa rocroJcTBa 10 JMYHOMY Hauasly CBOe HauOosiee sSipkoe BhIpakeHHe HaXOUT B
JIOKTPUHE MEkIyHApOIHOTO YrOJOBHOTO 3aKkoHa. JloKa3biBasi, YTO KaparesbHas BJIACTh TOCYAIapCTBa
pacrnpocTpaHsieTcsl Ha BCSKOe JiesiHue, KeM Obl U r/ie Obl OHO He OBUIO COBEPIIEHO, €CIM OOBEKTOM
9TOTO JIesHUS sIBJIsieTCs1 OJ1aro, MpUHayIexaliee MoIIaHHOMY ToCyJapcTBa, paccMaTpuBaeMas Teo-
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pusi iesiaeT COBEPIIEHHO OECCIIOPHBIN 1 MPaBUJIbHBINA BHIBOJ] M3 TPUHIIMIIA TIEPCOHAIBHOTO WIT U JIMY-
HOT'O BEPXOBEHCTBA Ha/[| MOJ/IaHHbIM.

[TockonbKy NMpUHYIUTENIPHOE M HOPMAaTMBHOE BO3AEWCTBUE HA HE MONAAHHBIX, cuuTan B.M.
['ecceH, siBasieTcs HEOOXOAMMBIM CJIEICTBUEM WJIM, TOUYHEE, HETaTUBHBIM MPOSIBIICHUEM TOCTIOICTBA
I10 JIMYHOMY Havauly HaJl IIOAIaHHBIM, [TOCTOJIbKY ME:KAyHapOIHOE IPaBO, IIPU3HAIOIIEE TOCIOACTBO
rocyJapcTBa Hajl MOAJAHHBIM IO JMYHOMY Hayajly, TaKO€ BO3JEHCTBHE HE MOXET HE IpU3HABaTh
HEOOXOIMMBIM ¥ HEOThEMJIEMBIM IPaBOM Trocynapctsa. OH OTMeual, YTo, IOCKOJIbKY JITMYHOE U Tep-
PUTOPHATIBHOE BEPXOBEHCTBO, FOCMOJACTBO HaJl MOJIAaHHBIM U TOCHOICTBO B MpeAesax TeppUTOpPUN
paccMaTpUBalOTCSl HE3aBUCUMO OT KOHKYPHUPYIOILIETO ¢ HUMH TEPPUTOPUAIIBHOTO U JIMYHOTO BEPXO-
BEHCTBA JPYIoro rocyaapcTBa, B CBOEM COIePKaHUM OHM HEOOXOIMMO COBIMAJAIOT IPYT C APYTOM.

B.M. I'eccen ykasbIBaj, 4TO NOIOOHO JIMYHOMY U TEPPUTOPUATLHOE BEPXOBEHCTBO TPOSIBIIS-
ercsl B NO3UTUBHOM U HETaTMBHOM HarlpaBjieHUsX. [I03UTUBHO OHO MposBiIseTCs B BO3AEWUCTBUN —
MIPUHYAUTEIBHOM UM HOPMAaTWBHOM — Ha BCEX JIML, MOJJIAHHBIX U MHOCTPAHLIEB, HAXOISALIMXCS Ha
TEPPUTOPHHU TOCYIAPCTBA, HETAaTUBHO — B HOPMATUBHOM OIpeeIeHIH AEHCTBHIA, XOTS Obl U TIPOUC-
XOASIIUX 32 FPAHUIICH, OOBEKTOM KOTOPBIX SIBJISIOTCS JIMILIA U, CJIEA0BATEIbHO, IPUHAIEKAIIIE UM
Onara, HaXOJSAIIMECS Ha TEPPUTOPUH TOCYIAPCTBA.

Hapsiny ¢ TepputopuaibHBIM U JTMYHBIM BEPXOBEHCTBOM HUKAKOTO JIPYroro, HeOOXOOMMOTO
o0111ero, MpU3HaKa rocrojICTBa MeXyHapOJHOE MPaBo He 3HaeT. B 4acTHOCTH, TOCIIONCTBO Ha/l MHO-
CTpaHIIeM, HAXOSIIUMCS 32 TPAHUILIEH, TOJIKO B TOM CITydae MOXKET OBbITh PU3HAHO MTPABOMEPHBIM,
€CJIM OHO SIBJISIETCS] HETaTUBHBIM MPOSIBJIEHHEM TOCTIOACTBA JIUOO 10 JIMYHOMY, JTUOO 10 TEPPUTOPH-
aJIbHOMY Hayaly.

N3 paznmmuus Npu3HaKOB IrOCIOACTBA HAJ MONJAHHBIM M MHOCTpaHleM, otmedan B.M. I'ec-
CEH, MEKJyHapOIHOE IIPaBO JIeJIaeT ONPEJEICHHBIE BHIBO/IbI, XapPAKTEPU3YIOIIUE I0PUANYECKHI CTa-
TyC Toro u jpyroro. Haubosnee oOumm u, MoxeT ObITh, HaOOJIee CYIIIeCTBEHHBIM U3 3THX BBIBOJIOB
SIBJISIETCS] KOHKYPUPYIOLIEe TOCIIOACTBO HaJl MHOCTPAHIIEM WJIM HaJ MOAJAHHBIM, HaXOAAIIMMCS 32
IPaHULIEH, IByX HE3aBUCUMBIX JIPYT OT JIpyra — HallMOHAJILHOTO ¥ TEPPUTOPUAIBHOTO — IIPABONIOPS-
KOB.

l'ocroicTBO OTEYECTBEHHOTO rOCyJapcTBa Haj MOLAAHHBIM, HAXONAUIMMCA 3a I'paHMLIEd 1O
JIMYHBIM JieJlaM, MMEET MHTErpajbHblil xapakTep. OHO OTHIONb HE MCYEPHbIBAETCS ONpeIeseH-
HBIMU TIOJTHOMOYHSIMM OTE€YeCTBEHHOW BiacTu. Haxonsimuiicss 3a rpaHuileld NOAJAHHBII onpese-
JISieTcsl He OTAEIbHBIMU HOPMAaMU OT€YECTBEHHOTO IPaBOIOPS/IKA, & OTEYECTBEHHBIM IIPABONOPS-
KOM B0OOI111e. ['0CIIO/ICTBO 0TEUECTBEHHOTO rOCYAAPCTBA OrPAaHUUYMBACTCS MEK/IyHAPOAHBIM ITPABOM
JIMIIb TIOCTOJIBKY, IOCKOJIBKY €r0 OrpaHMYE€HHOCTh HEOOXOIMMO BHITEKAET U3 CaMoro (pakTta rpu3Ha-
HU$1 TEPPUTOPUAIBHON HE3aBUCUMOCTH TOCY/IapCTBa, B MpeJeiax KOTOPOro HaXOAUTCS MTOJaHHBIN.

N TouHO Tak ke, ykaspiBan B.M. I'ecceH, uHTerpasibHBIl XapakTep UMEET TOCHOACTBO Iocy-
JAapcTBa HaJ MHOCTPAHIIEM IO TEppUTOpUaIbHOMY Havyaly. IHOcTpaHell BCelesio U MOMHOCTBIO MOJ-
YMHSAETCS MECTHOMY IpaBonopsKy. U ecnu nonoxeHve, 3aHUIMaeMO€e B FOCYAapCTBE MHOCTPAHLIEM,
BO MHOTHX CYILIECTBEHHbIX OTHOILIEHUSIX OTJIMYAETCS OT MOJIOKEHH S, 3aHUMAEMOTr0 MOAJaHHBIM, 3TO
OOBSICHSIETCS TEM, UTO 3aKOHOJATENTh, MOBUHYSCh KATETOPUIECKUM TPEOOBAHHUSIM MEX TyHapOTHOTO
MpaBa, COOTBETCTBYIOIIMM 00pa3oM MOAMDUIIMPYET CBOE TOCHOACTBO HAJl MHOCTPAHIIEM MO TeppH-
TOpPUAJIbHOMY Hauaiy.

Wcxons u3 noHMMaHus MOJJIaHCTBA KakK JIMYHOW NMPUHAJIEKHOCTY MHAMBUAA K TOCYAAPCTBY,
HE MpeKpaliaeMoil OCTaBJICHUEM OTE€YECTBa, COBPEMEHHOE MEkKAyHapoJHOe MpaBo, otmevyan B.M.
I'eccen, mpu3HaeT, 4To MOCKOJIbKY HOPMAaTUBHAsl BJIACTh rOCYIApCTBa Hall UHAMBUJOM OMpEAEseT
MOCTOSIHHBIE WJIM JJIMTENIbHbIE, HE3aBUCAIIME OT MECTa HaXOXKJEHHUsS! OTHOLIEHUSl €ro K IPaBoIlo-
PAZIKY, 9Ta BIACTh PUHAIEKUT TOCYJAPCTBY, TOCIIOACTBYIOIIEMY HaJl UHIUBHUYYMOM [0 TUYHOMY
HavaJly, ero OTe4eCTBEHHOMY rocyaapcry. OnpeesieHre JMYHOro cTaTyca MHIUBUIA — TOTO 3aKOHa,
KOTOPBIM HOPMUPYETCs €ro JINYHOCTh KaK TaKOBasl, SIBJISIETCS [IPABOM OTE€YECTBEHHOIO TOCYJapCTBa.
HanponanbHbIM 3aKOHOM, HE3aBUCUMO OT MECTa HaXOXJIeHUs] UHIUBUIA, ONPEIENISIETCS €T0 IIPaBo-
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BOE TMOJIOKEHHUE KaK JIMIA WM IPABOBOTO CYOBEKTa (€ro MpaBoOCHOCOOHOCTh U AEECTIOCOOHOCTD), KaK
YJIeHa CeMbH (Ero ceMeiHble U HaCJIeJCTBEHHBIE MTPaBa), KaKk 4jeHa oOIecTBa U aKTUBHOTO Tpak/ia-
HUHA.

Bo Bceli 3T0# 001acTH TOCMOACTBO HAITMOHAJILHOTO TpaBa, oguepkuBas B.M. I'ecceH, sBis-
eTcsl UCKJIIOUMTEIbHBIM. KOHKYpEHIMS JIMYHOTO U TEPPUTOPUAIBHOTO I'OCIIOACTBA YCTPAHAETCS TEM,
YTO K OTHOUIEHHUSIM PAacCMAaTPHBAEMOro THIA TEPPUTOPUAIBHOE IMPAaBO BOOOIIE HEMPUMEHHMO.
Henb3s cebe naxe npeacTaBUTh TAKOTO FOCYAAPCTBA, OTMEYall OH, B KOTOPOM BOITPOCHI O 3aKOHHOCTH
MHOCTPAHHOTO Opaka, 0 3aKOHHOPOKAEHHOCTH JIETel OT MOI0OHOro Opaka, peraiich Obl HA OCHOBA-
HUM MECTHOTO, & HE MTHOCTPAHHOTO 3aKOHa. Bo BCsKOM ciydae, HOMOOHBI MOPSIIOK C TOYKH 3peHUs
ME>K/IyHApOIHOTO MpaBa sSBUJICS Obl, 0€3yCIOBHO, HE/IOMYCTUMBIM.

W Hao00pOT, B OTIINYKE OT 3aKOHOB, ONPEEIAIONINX TUYHOCTh UHANBHUIA, 3aKOHBI, TApAaHTHPY-
[olI1e OOIIECTBEHHBIH MOPSIIOK, UMEIOT BCer/ia M HEOOXOAMMO TeppUTOPHAIIbHBIN XapakTep. Hu ogHo
rOCyJapCTBO HE BIIpaBe HOPMUPOBATh OTHOLIEHUH, BOSHUKAIOIUX B JPYTrOM I'OCYAapCTBE, TOCKOJIBKY
9TH OTHOIICHUSI UMEIOT CBOUM OOBEKTOM JIOKAJIBHBIN, a He 00Iumid nHTepec. B mpeaenax cBoel Tep-
PUTOPUH KaKJI0€ TOCYJApCTBO CAMOCTOSITEILHO OMpeesisieT YCJIOBHS, PU3HaBaeMble UM HE0OXO-
IUMBIMH IS MUPHOTO ¥ HOPMAJIbHOTO CYIIECTBOBAHHUsI OOIIECTBA, Il YAOBJIETBOPEHUsI OOIIMX
noTpedHOCTel ero wieHoB. Hu o1HO rocynapcTBo 1o MmpaBy CBOETO TEPPUTOPHATIBHOTO TOCTIOACTBA
HE JIONYCKAeT B CBOMX IpeAesiax MPUMEHEHHs] HOPMbl MHOCTPAHHOTO 3aKOHO/IATEIbCTBA, HATIpUMEP
HOPMBI, OIIPe/IeIISIONIe JIMYHBIN CTaTYyC MHOCTPAHIIA, €CJIM TAKOE NPUMEHEHHEe TIPOTUBOPEYHUT J100-
PbIM HpaBaM WM OOIIECTBEHHOMY TMOPSIZIKY, KaK €ro MOHMMAET 3aKOHOJATEb.

Konkypupyroliee rocroicTBO HaJl ”HOCTPAHLIEM WM HaJl OAJAHHBIM, HAXOASAIIMMCS 3a Irpa-
HUILIEW, TEPPUTOPUAIBHOTO M HALMOHAJIBHOTO IpaBa; OMpeesieMOCTh MOAJAHHOTO B BOIIPOCAX €r0
JIMYHOTO CTaTyca HAMOHAIbHBIM ITPABOM; OITPE/IENISIEMOCTh MHOCTPAHIIA B BOITPOCAX OOIIECTBEHHOTO
MOPSIIKA TEPPUTOPHATIBHBIM — TAKOBBI, IO MHeHHUI0 B.M. I'eccena, Te MOMEHTBI, KOTOPHIMU OOYCIIOB-
JIEHO TIPUHITUIHAAIBHOE U 0011l pa3inire B IOPUIMUECKOM CTaTyce MOAJAHHBIX U MHOCTPAHIIEB.

Bwmecre ¢ tem B.M. I'eccen nonarain, 4To Hapsiay ¢ NPUHLIMIHAIGHBIM U OOIIMM pas3rpaHu-
YEHHUEM COOTBETCTBYIOLIMX C(hep TEPPUTOPUATBHOTO U JIMYHOIO FOCMOJCTBA HA CTATyC MHOCTPAHLIA
¥ TIOJJIAHHOTO OMpPeeSISIONM 00pa3oM BIIMsIET COBOKYTHOCTh KOHKPETHBIX MEKIyHAPOAHBIX 00sI-
3aHHOCTEN M TpaB rOCy1apCTBa — 0OS3aHHOCTEH M IIPaB B OTHOIIIEHUH K APYTUM rOCy1apcTBaM, 00y-
CJIOBJIEHHBIX T'OCIIOJICTBOM €TO HaJl ONPE/IEIEHHBIM KPYTOM JIMI] IO IMYHOMY U TEPPUTOPUAIBHOMY
Havaiy.

Bo-niepBbIX, rocygapcTBo MMeEET MpPaBO HAa JUILUIOMATUYECKYIO 3alIUTy CBOMX MOIIAHHBIX,
HAXOIAIIMXCS 3a TpaHUIed. DTO MPaBO — HEOOXOAMMOE CIIEICTBUE TOro (hakTa, MPU3HABAEMOTO
MEXyHAPOAHBIM IIPaBOM, YTO JIMYHASI CBA3b, COCIUHAIONIAS MOIAAHHOIO C OTEYECTBOM, HE pa3-
pbIBaeTCs HAXOXKAEHUEM €ro 3a rpaHuien. Eciu ¢ Touku 3peHus rocy1apcTBEHHOTO paBa, CYUTall
B.M. I'eccen, Heb3si TOBOPUTH O MPABE MOAJAHHOIO Ha TUIIJIOMATUYECKYIO 3AIUTY, TO C TOUYKHU 3pe-
HUSI MEKIyHapOIHOTo IMpaBa MpaBoO TOCYJApCTBA Ha 3aIUTY MOJAHHOTO SIBJSETCS OECCIIOPHBIMM.
l'ocynapcTBO MOXeT OTKa3aTh CBOMM IOAJAHHBIM B 3alllUTE, €CJIM MX JESTENbHOCTb 3a TPaHULEN
HE COOTBETCTBYET ero uHTepecaM. OIHaKO HUKAKOe APYroe rocyJapcTBO HE MOKET BOCHPENSTCTBO-
BaTh OTEYECTBY OKa3bIBaTh AMIIJIOMATUYECKYIO 3alUTy CBOMM IMOAJaHHBIM. Takas 3ammra siBjisercs
HanbOosee IPKUM BBIPAKEHUEM MEKAYHAPOIHOTO MPU3HAHUS HE3aBUCUMOCTH OT MECTOHAXOKICHU ST
JIMYHOM TIPUHAIEKHOCTH MOJIAHHOTO K CBoeMy oTeuecTBy B.M. ['ecceH nmoguepKuBalt, 4to, eciiv Obl
ME>X/1y TIOJJIAHHBIM U MHOCTPAHIIEM He CYILIECTBOBAIO HEOOXOIMMOTO C TOUKH 3PEHUsT MEXTyHapOI-
HOT'O IpaBa pa3jinyus, AUIJIOMAaTUYeCcKasl 3alluTa MOAJAaHHBIX, HAXOISALMXCS B IpeAeiax APyroro
roCy/1apCcTBa, SIBUJIACH ObI HE YeM MHBIM, KaK HEIOMYCTUMbIM BMEIIaTeIbCTBOM OIHOTO OCY/IapCTBa
BO BHYTPEHHUE JIeJa Ipyroro.

Bo-BTOpBIX, TEPPUTOPHATIBHOE TOCTIOACTBO IOCYJAPCTBA HaJl MHOCTPAHLIEM, HAXOAAIIMMCS B
ero Ipezenax, OrpaHUYeHo MPek/ie BCEro 00sS3aHHOCTHIO TOCYJapCcTBA OKA3bIBaTh eMy CyleOHYI0 U
BHecy/ieOHy10 3ammty. ['ocynapcTBo 00s13aHO OXpaHATh MPHHAIEKAIINE MHOCTPAHILY TpaBa TEMU
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Ke IMyTAMU U CHOCO6aMI/I, KaKMMU OXPAHAIOTCA ITpaBa MOAAaHHbIX. OrTkas HWHOCTpaHIy B ITPABOCYANN
SIBUJICSL Obl HAPYILIEHUEM ME3KIyHapOIHO-TIPABOBOM OOSI3aHHOCTH, JIeXkKaIllel Ha rocy1apCTBe.

[IpaBa wuHOcTpanieB, cuutanm B.M. I'ecceH, onpenensiorcs TEPPUTOPUAIBHBIM ITPABOM.
OnHako, oripezesnsisi 3TH MpaBa, TOCYIapCTBO OTHIONb He sIBJIsIeTCsE CBOOOAHBIM. COBpeMEHHOE rocy-
JApCTBO HE MOXET HE MPEeJOCTaBUTh MHOCTPAHILY, HAXOISAIIEMYCs B €ro Mpejienax, onpelesIeHHOTO
MUHMMYMa TipaB. [IperocTaBieHHble MHOCTPAHILY MpaBa JIOJKHBI ObITh OXPaHSIEMBbl U 3aIUIIAEMBbI
rOCyAapCTBEHHOH BJIACTBIO.

B-tpetbux, Hapsiay ¢ 00513aHHOCTBIO TOCYJAPCTBA MTPU3HABATH MHOCTPAHIIA TPABOBBIM CYyOheK-
TOM WJIM, UHBIMU CJIOBAMH, OXPAHATH €ro JIMYHOCTh U IIpaBad, Ha TOCyJapCTBE€ B €ro OTHOIIECHWU K
MHOCTpAHILY JISKUT ellle Apyrasi 00s13aHHOCTh, CAHKIIMOHUPYeMasi MEXAyHApPOAHBIM IIpaBoM. [ocy-
JAapCTBO, B IpelesiaX KOTOPOro HAXOOUTCS MHOCTPAaHeLl, TOCHOICTBYSl Hall HUM IO TEPPUTOPHAIIb-
HOMY Havajty, 0OsI3aHO CUMTAThCS C MPUHAIEKHOCTBIO €r0 KaK MOAJAHHOTO K APYTOMY FOCYAapCTBY.
OHo He BrpaBe HU HaJarath Ha HEro OOS3aHHOCTEW HU NPENOCTABIATh My IMPaB, pa3phIBAIOIINX
WIM OTPULAIONINX MYOIWYHYIO CBSI3b, KOTOpPAsi COCAMHSIET ero ¢ oredecTBoM. OTciona MexayHa-
ponHasi 06s13aHHOCTh TOCYJAPCTBA HE HajlaraTb Ha MHOCTPAHIIA, SIBJISIONIErocs: MOIIaHHBIM IPYTOro
roCy/1apCcTBa, MyOJMYHBIX 0OSI3aHHOCTEH, UMEIOIIMX JIMYHBINA XapakTep, ¥, B YaCTHOCTH, HE TIPUBJIE-
KaTh MHOCTPAHIIEB K OTOBIBAHUIO BOMHCKOM MOBMHHOCTU. OTCIOfIa e 00S3aHHOCTh TOCYIapCTBA HE
MpEAOCTAaBIATL MHOCTPAHIY IMOJUTUYCCKUX IIpaB, HE COBMECTUMBIX C INOJIUTHUYCCKHUMU IIpaBaMU,
MPUHAJIEKALMMU eMY KaK MOAJaHHOMY B OT€YECTBEHHOM I'OCYJapCTBE.

B-ueTBepThIX, OTHOIIEHHE FOCYAAPCTBA K MHOCTPAHILy YCTaHABIMBAETCS (DAKTOM IPeObIBAHHUS
ero Ha TeppuTopuu rocygapcrsa. OHO BO3HMKAET ¢ NMPHUE3I0M MHOCTPAHLA U MPEKPAIAeTCsi C ero
BBIE3/IOM. Y TOCYJapcTBa HET M HE MOXKET OBbITh IpaBa MPHUHYIUTENBHO 3a[ePKUBATh B Mpeaesiax
CBOEH TeppUTOPUU HAXOISAIIMXCS B HEW MHOCTpaHIeB. BMecTe ¢ Tem rocymapcTBo He 00s13aHO Tep-
IETh UX B CBOUX IIpE€acIax. HNmenno IMOTOMY, YTO MHOCTPAHEL ABJIACTCA NMOAJAaHHBIM JPYTOro rocy-
JapcTBa, AJIsl TEPPUTOPUAIBHON BJIACTU OH ocTaercs uyXuMm. [Ipu3BaHHas1 3a00TUTHCS 00 OXpaHe
rOCY/IapCTBEHHOTO U OOIIECTBEHHOTO TMOPs/IKAa B Mpe/iesiaXx CBOEH TeppUTOPHH, TOCYIapCTBEHHAS
BJIACTb HE MOXET HE UMETh IIpaBa Ha yAaJeHUEe MHOCTPAHLIEB, YTPOXKAIOIIUX CIIOKOMCTBHIO U TIOPSIIIKY.
C TOUKM 3peHusi MEKIyHAPOAHOIO MpaBa HA OJHO TOCYAAPCTBO HE MOXET TpeOOoBaTh OT JIPyroro
MIPEIOCTABJIEHHSI €0 MOAJAHHOMY KaK TAaKOBOMY IpaBa Ha MpeObIBaHUE B €r0 Mpefesax.

OpnHako, Mpy3HaBasi B MPUHIMIIE MPABO TOCYJAPCTBA HA BBICBUIKY MHOCTPAHIIEB, HEOOXOIMMO
yKa3arh T€ TPaHUIIbl, B KOTOPBIX 3TO MPABO JOIKHO OBITh OCYIIECTBIIEHO TOCYAAPCTBOM.

B-H}ITI)IX, HU OJHO IOCyJapCTBO HE MMECT IIpaBa HABA3BIBATH JPYIOMY TaAKMUX CBOUX IMOAHdAH-
HBIX, KOTOPBIC MOIJIN 6I)I OKa3aTbCA €MY B TATOCTb, KOTOPBIX OHO BITPABE HE TEPIICTh B CBOUX IIPEac-
nax. Orciofa cieayeT psl BBIBOAOB, XapaKTEPU3YIOLIMX OTHOIIEHHE OTEYECTBEHHOI'O rocy1apcTBa K
CBOUM TOJIAHHBIM.

OteuecTBeHHOE rocynapcTBo, noguepkuBan B.M. I'ecceH, He umeer npaBa NPUHYAUTEILHO
YAQAJIATH U3 CBOUX IIPEAECIJIOB TAKHUX CBOUX IIOAJAHHBIX, KOTOPBIC OKA3bIBAIOTCA €EMY U MOT'YT OKa3aTbCs
APYroMy rocyJapcTBy B TArocTb. Kpome Toro, HapylieHHeM MeXAyHApPOIHOW OOS3aHHOCTH, JIekKa-
meﬁ Ha rocyJapCTBE, ABJIACTCA HE TOJILKO BBICBIJIKA IMMOJJAaHHBIX, HO M OTKAa3 B IIPUHATUW IIOAJaHHBIX,
BBICBUIAEMBbIX U3 JIPYTroro rocyapcraa.

B.M. I'ecceH cumTasl Ype3BbIYAHO CYIIECTBEHHBIM BOIIPOC O TOM, OOSI3aHO JIM TOCYIapCTBO
IMPUHUMATb CBOUX 6])IBH_II/IX MNOAJAHHBIX, BBIICAIINX W3 €T0 MOAJaHCTBAa, HO HE BCTYIIMBIINX B HOBOC
IIoadaHCTBO. On NMOOYEPKHUBAJI, YTO 3HAYUTE/ILHOC YUCIIO JOTOBOPOB O BBIABOPEHUHN KATETOPUYCCKU
CaHKIIMOHUPYIOT MEXIyHAPOIAHO-TIPABOBYI0 OO0S3aHHOCTh TOCYIAPCTBA MPUHUMATh CBOMX OBIBIIIMX
MNOAJAaHHLIX, HE BCTYIIMBIINX B APYTro€ NMOoJJaHCTBO, €CJIM OHU BLICBUIAIOTCA U3 APYTUX roCydapCTB.
Ota 003aHHOCTH BO3JIAraeTCsl Ha TOCYIAPCTBO HE MOTOMY, UTO €ro OBIBIIME MOJJaHHBIE SBIISIIOTCS
€ro noJJaHHbIMU B HACTOAIIECE BPEM:A, a IIOTOMY, 4YTO, JIMIIAA UX MOAJAHCTBA, TOCYJAapCTBO HaBs-
3bIBAaeT WX APYruM rocyaapcrBam. C TOUKM 3peHHs] MEKAyHAPOIHOTO MpaBa 0e3pa3invHO, BEpHET
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JIM TOCYAApPCTBO CBOMM OBIBIIMM TOJIAHHBIM yTPaueHHOE UMH TIOIAHCTBO, WM OylIeT CUMTaTh UX
MHOCTpaHIamMu. U1 B TOM, U B JPYroM cily4yae OHO OOSI3aHO X OCTaBUThb B CBOMX IpeJiesiax.

Ha ocnoBanum cBoux uccnenosanuii B.M. I'eccen npuien K BBIBOLY, UTO MOXKHO OIUCATh, HO
HEJIb351 OIPEJENIUTh OTHOLICHUS MOJJIAHCTBA, ITOCKOJIBKY CONEPKAaHUE STOrO OTHOLIEHMS, KaK BCA-
KOI'O CTaryca, ABJISAETCA U3MEHYMBBIM U TeKyM. «Ilox noggancTBom, — nucai oH, — Mbl [IOHUMAEM
AUYHYIO, HE3ABUCHMYIO OT MeCTa IIpeObIBaHU s, TPUHAIJICKHOCTh MHIMBHA K TOCYAapCTBY. B oTu-
YHe OT MOJJIAHCTBA, OTHOIIICHUE «MHOCTPAHCTBA» SIBJISIETCS TEPPUTOPUATBLHOM, T. €. 00yCIOBJICHHOM

MECTOM INpeObIBAHUSA, IOPUINYECKON CBA3bI0 MHAMBU/A C TOCYIApPCTBOM» 14

B npenenax ceoeit repputopun, cunrtan B.M. I'eccen, rocynapcTBo rocofiICTBYeT HaJl OAJaH-
HBIM I10 TEPPUTOPUATIBHOMY U JIMYHOMY Hauyauty. MIHBIMU cJioBaMu, roCoACTBO rocy1apcTBa HaJl oJ-
JaHHBIM, HaXOSAIIMMCS B €T0 Ipejieiax, MMeeT XapaKTep UCKIIOUNTEbHBINA 1 O€3yCITIOBHBIH.

Hapn noniaHHbIM, HaXOIAIIMMCS 32 TPaHULIEH, FOCYAapCTBO TOCHOACTBYET M0 JINYHOMY HavaJly.
OHO NOTYMHSET €ro HOpMaM OTEUECTBEHHOT'O MPaBOMNOPsAAKA, TOCKOJIbKY TaKOe MOJYMHEHHE He IPO-
TUBOPEUUT OOSA3aHHOCTSAM MOJJIAHHOTO, BOHUKAIOIIMM U3 (haKTa ero npeOblBaHUs Ha TEPPUTOPUU
APYroro rocyaapcraa.

MHocTtpaHel B OTJIMUKE OT MOAAHHOTO ONpeesIsAeTCsl He OAHUM, a ABYMs IIPABONOPSIKAMU —
OTEYECTBEHHBIM U TEPPUTOPHAIbHBIM. [IprueM rocnoacTBO HaJ HUM TOTO U IPYTOro COOTBETCTBYIO-
UM 00pa30M OTrPaHUYMBAETCS MEXKTyHAPOAHBIM IIPABOM.

PaccmarpuBas Bonpoc o TepmuHe «moAnaHcTBo», B.M. I'eccen oTmeuas, 4to coBpeMeHHbIe
3arnaJHOeBpOIEHCKIE MyOIMKaLMK He TMOJb3YI0TCs, M0 O0LIEeMy NpPaBHILy, JAHHBIM TEPMUHOM IS
0003HauYeHH I IPUHAJICKHOCTH K TOCYAApPCTBY BOOOIIIE U IMYHOW K HEMY NPUHA/IJIEKHOCTH, B 4acT-
HOCTH.

OH 0OBSICHSIIT TO MPEK e BCETO HCTOPUIECKIM 3HAUCHUEM TOr0 TEPMHHA, CKJIA/IHIBABIIMMCS
B 3M0XYy aOCOJMIOTHBIX MOHapxuid. ['ocynapcTBeHHOe IpaBo 3TOM 3M0XxH, ykaseiBan M.B. I'eccen,
T0J1 OAJAHCTBOM IIOHMMAET OTHOILIEHHE YaCTHOIIPABOBOM MJIH MOJTyYaCTHOIIPAaBOBOM 3aBUCUMOCTH,
CYIIECTBYIOIIEH MEXIy MHAUBUIOM, C OTHOM CTOPOHBI, ¥ a0COMIOTHBIM MOHApXOM, ¢ ipyroi. MHau-
BUJI SIBJISIETCS MOJJIAaHHBIM B a0COIOTHOM MOHApXUM M TOJbKO B Heil. OH sBIIsETCS MOAJAHHBIM
MIOTOMY, YTO €ro TOCHOJMHOM $IBJISIETCS] MOHAPX.

dpannysckas pesomonus, ormeyai B.M. I'ecceH, 00bsiBUIa BOWHY HE TOJIBKO YUPEKACHUSIM
Y TIOpsAIKaM, HO M SI3bIKY cTapoil PpaHIiK; caMo CIOBO «IOIAHCTBO» BbIUYEPKUBAIOT U3 (ppaHIly3-
CKOro cjioBapsl. B nocnenyonyio snoxy (hppaHIy3cKOi HCTOPUM MPpeJIPUHUMAIICh HEOIHOKpAaTHbIE
MONBITKY OXKMBJIEHUS 3TOTO MEPTBOTO cjioBa. OIHAKO OHU HUKAKMX PE3YJIbTATOB HE JAJIH.

Hcropuyeckoe 3HaueHue MOAJAHCTBA KaK IMOHATHSA, CIOKMBLIEIOCS B 3MOXY aOCOJIOTHBIX
MOHApXHii, IBUJIOCh IPUYMHOM, 10 MHeHMIo B.M. 'eccena, ncue3HOBEeHMsI 3TOr0 TEpMHUHA U3 COBpE-
MEHHOT'0 ITyOJIMYHOTO MpaBa He TOJIbKO PpaHIIMK, HO U JPYTrUX rocy1apCTB.

Co BpemeHHu (ppanity3ckoil peBomonun, otMedai B.M. I'eccen, 1151 0003HaueHns OJ1aHCTBA
BO BceoOlee yrnorpedaeHre BXOIAT TEPMUHBI «I'PaXIaHCTBO» U «TpakIaHUH». «Kak W3BecTHO, —
[Mcasl OH, — JI0 HACTOAIIEr0 BPEMEHU B MCTOPUM T'OCYJAPCTBEHHOIO ITpaBa MOHATHIO I'PakIaHCTBA
10 00ILeMy MPaBUITy JAaeTcsl BeChbMa CIIELMaIbHOE WM Y3Koe 3HaueHue. I'pakJaHMHOM Ha3bIBaeTcs
TOT, KTO. SIBJISIETCS] CyOBEKTOM ONpeeIeHHON KaTeropiy MyOIMYHbIX MTpaB, a UMEHHO, MPaB TOJIH-

THYCCKHUX» 15

Takoe noHumanue rpaxaanctsa, cuutai B.M. ['ecceH, cknaapiBaeTcsi B 310Xy (DpaHITy3CKON
peBomory. [TyOmUIMCTBI TOM MOXM HAa3bIBAIOT IPaXKAaHAMU «XKUTeJIel CBOOOIHOTO rOCyAapCTBa,
COCTaBJISIIOIIMX YaCTh CYyBEPEHA», «WIEHOB CBOOOJHOTO OOIIECTBA, MOJb3YIOIIUXCS Ty OIMYHBIM Ipa-
BOM». B a0COMIOTHOM rocynapcTBe OTHOILIEHHUIO TPakIaHCTBA HE MOXET ObiTh MecTa. [1o MHeHMIO
K. K. Pycco, ppaniry3sl, Ha3biBast ceOs rpakIaHaMH, BIAJAIOT B IPECTYIUICHUE, UMEHYEMOe OCKOPO-
nenueM BenmnuectBa. Takoe moHMMaHue rpaxJaHCTBAa B Ty 3MOXY MMEJIO CBOM CMBICI, MOCKOJIBKY
U3 BCEX Hy6JII/I‘IHbIX ImpaB TOrJa OBLIM U3BECTHEI OIHU TOJIBKO IMOJMTUYCCKUE IIpaBa, T. €. IIpaBa
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YeJIOBEKa, a He TpakAaHuHa. Peub 111a 0 €CTeCTBEHHBIX M HEOThEMJIEMBIX IPaBax, MPUHAMJIEKAIUX
VH/IMBUY KaK TAKOBOMY — JI0 M BHE IrOCYJapCTBa.

Ecmm, kak ykaspiBan B.M. I'ecceH, NpuHATh BO BHUMAHUE, YTO MOHATHE T'PAXkJIAHCTBA O3HA-
YaeT He TOJIBKO OIpPE/ENICHHBIN CTaTyc, MyOIMYHYI0 MPaBOCIIOCOOHOCTh WHAMBHIIA, CKOJBKO KOM-
TUIEKC OTpeeIeHHBIX IOMTUYECKUX — MYOIMYHBIX TIPaB, TO HE TPYAHO ceOe MPeACTaBUTh, K KaKUM
MOCJIEICTBUAM HEM30€:KHO MPUBEET CMElIeHe MOHATHI MOJIaHCTBa U rpakaaHcTBa. Hampumep,
M3-32 TAaKOTO CMEIIeHUs TOHSTUIN, OTMeUall OH, OKa3bIBAETCs, UTO KEHIIMHBI U JIETH, He 00Jaaas
MOJIMTUYECKUMU TIpaBaMu, T. €. He Oyay4u TpaxkJaHamMu B OOIIEYNOTPEOUTEIIBHOM CMBICIIE 3TOTO
CJIOBA, IMEHHO NIO3TOMY HE SIBJISIIOTCS MOAJAHHBIMU TOCYIapCTBa.

B.M. I'eccen ormeyas, 4To, HOCKOJIBKY B O(PUIIMATbHOM U HAyYHOM CIIOBOYIOTPEOICHUH IS
0003HaueHUsI OTHOIIEHHSI TIOJJITAHCTBA COXPAHSIOTCS TEPMUHBI «OJIAHHBIN» U «TPAXIAHIH», OHU
UMET 0co00e, 0e3yCIOBHO HEMPABIIIBHOE 3HAYCHUE.

Jl1st 0603HaYeHus1 OIAaHCTBA, YKasbiBal B.M. I'ecceH, Hepeako ynoTpeOsioTcs pa3invHble
TEpPMHUHBI B 3aBUCUMOCTU OT (pOpPMBI IpaBJIEHUs, CYIIECTBYIOIIEN B rocynapcTe. «B rocynapcrBax
MOHAPXMYECKUX, — MUCAJl OH, — OTHOIIEHUE IMOJJJAHCTBA MBICIUTCS, KaK OTHOLIEHWE MHIMBHUIA K
MOHApXY; U TaKOe OTHOIIEHHE Ha3bIBaeTCs MoagaHncTBoM. Hao0opoT, B pecryOiIMKaHCKUX rocyaap-
CTBaxX OTHOIIEHME MOIAAHCTBA, KaK OTHOLLIEHWE WHAMBUAA K TOCYIapCTBY, @ HE K OpraHy BJIAcTH B
rocyJapcTBe, Ha3bIBaeTCs IpaxkAaHCTBOM. IHAMBU] SIBJISETCA MOAJAHHBIM B MOHAPXUSX U Ipaxja-
HUHOM B pecIyOJIMKax» 16,

B.M. I'eccen yTBepikal, YTO C TEOPETUUECKON TOUKU 3PEHUs] TaKash TEPMUHOJIOTUSA JOJKHA
OBITH pHU3HaHa OE3yCIIOBHO HECOCTOATENBHOM. Kareropus nogiancTa, cauTai OH, sIBJSIETCS OHOM
13 HanbOoJee OOIMX KaTeropyid MMyOIMYHOrO MpaBa, HA B KAKOM OTHOIICHUH He 3aBUCSIIUI OT rocy-
JapCTBEHHOT'O YCTPOMCTBA WM (POPMBI ITpaBiIeHHs rocynapctsa. «KakoBo Obl HM OBLIO AWUTUIOMATH-
YECKOe WM UHOE CJIOBOYIOTpedIeH!e, TEOPETUKY HEOOXOIUM OOUH, OTIPE/IENIEHHBII U TOCTOSIHHBIM,

TepMUH TSI 0003HAUSHM S MMOJIAHCTBA, KaK TIPUHAIEKHOCTH K TOCYIapPCTBY» 17,

B.M. I'ecceH cumnTail, 4yTo, €CM MO/ MOAJAHCTBOM [IOHMMATh OTHOIIIEHHE MHIMBHIA K MOHAPXY,
TO NIPUHAICKHOCTh MHAWBU/A K TOCYIAPCTBY HE MOXET ObITh Ha3BaHA TIOIAHCTBOM.

I'paxgancreom B.M. ['eccen Ha3bIBaI cTaTyC JIMIA KaK CyObeKTa MyOINUHBIX 0OS3aHHOCTEH 1
IIPaB B OTHOLLEHUH K rocygapcTBy. OH OTMeuall, YTO B 3TOM CBOEM 3HAUEHUU TEPMUH «I'PaXAAHCTBO»
PYCCKOMY 3aKOHO/IATEIbCTBY Hen3BecTeH. OHO TOBOPHT «O MTPaBax M OOS3aHHOCTSX POCCHIMCKHUX IO
JaHHBIX» BMECTO TOTO, YTOOBI TPABUIFHO TOBOPHUTH O MPaBax M 00S3aHHOCTSIX POCCUMCKUX IPaXkIaH.
Ortciona, nonaran B.M. I'ecceH, — HEOOXOIUMOCTh TOYHEHINIETO OIpeeIeHUsT TIOHATUS «T'PaXJaH-
CTBO».

B.M. T'eccen ykaspiBas, 4TO TPAJAWIIMOHHOE TMOHSTHE IPAXAAHCTBA — TMOHATHE, 0003HAYAI0-
11[ee COBOKYITHOCTh TIOJIMTHYECKUX TMPaB, B CUCTEMe IrOCYIapCTBEHHOIO MpaBa MecTa ceOe He Haxo-
aut. [TonuTryeckue mpaBa OTHIONb HE SIBJISIOTCS €IMHCTBEHHBIM U JIake HEOOXOAMMBIM MOMEHTOM
B MOHSITUM TPAKAAHCTBA.

I'paxnannnom, o muenuio B.M. I'eccena, gBisieTcss U TOT, KTO UMEET OAHU TOJBKO IpaBa
MO3UTUBHOTO cTaryca. «C 3TOM TOYKHU 3peHusl, — MHUcal OH, — HEOOXOAUMO MPU3HATh, YTO KaTero-
p¥si TpaKAHCTBA, TTOJI0OHO KATerOPHH IMOJJIAHCTBA, SBJISETCS OTHOM U3 Hanbosiee OOIIUX KaTeropuii
rocyaapcTBeHHoro mpasa. [Tockobky aOCOMIOTHAsI MOHAPXHS 0OeCTieurBaeT 3a MHAWBUIOM XOTs Obl
OJTHO TOJIBKO TTPAaBO TPaKAAHCKOTO MICKA, U B aOCOIOTHON MOHAPXWUU WHIIMBUJL SBJISIETCS HE TOJBKO
MO/IJAHHBIM, HO ¥ rpaxkJaHiHOM. C Jpyroil CTOPOHBI, He TOJIBKO ITyOJTMYHBIE TTPaBa, HO W MyOIMYHbIC

00SI3aHHOCTH MHAVBH/A OXBATHIBAIOTCS MOHATHUEM T'PaKIaHCTBA» 18

CoBpemeHHas1 JOKTpHHA ITyOIMYHOTro npasa, orMedan B.M. I'eccen, o obiiemy npaBuity mpu-
3HAeT MHIMBU/A IPAXKAAHMHOM JIMIIb TOCTOJIBKY, TOCKOJIBKY OH MMEET IpaBa I10 OTHOLIEHUIO K FOCy-
JapCTBY; KaK CYOBEKT IMyOIMYHO-TIPABOBBIX OOSI3aHHOCTE OH SIBJISIETCS] OJIaHHBIM, a He Tpaxia-
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HUHOM. Kak rpa)kaaHiH OH y4acTBYyeT B MapiaMEeHTCKUX BHIOOpAX WJIM BUMHSIET Cy/leOHbIA UCK; KaK
TMOJIIaHHBIA OH OTOBIBAET TOBUHHOCTHU U TUIATUT HAJIOTH.

Hcropuyeckoe mpoucxoxkaeHue mogoOHoi TepMuHonioruy, cuutan B.M. 'ecceH, 0ObsACHUTD
He TpyaHO. B koHue XVIII B. moHATHE rpa)kJaHCTBa ABJISAETCA NPEKAE BCETO MOJTUTUYECKUM JIO3YH-
T'OM, ITOCTYJIATOM PEBOIOIIMOHHON MbIC/H. ["pakJaHUH CBOOOIHOTO TOCYIapCTBA MPOTUBONOCTABIISI-
eTcs IOIJaHHOMY aOCOTIOTHOM MOHAPXUH, IIPOTUBOIOCTABIISIETCSI UMEHHO KaK CYOBEKT MyOIMUHBIX
(MONMMTUYECKHX ) TIPaB OECIIPABHOMY «CYOBEKTY MOTUTUUYECKUX O0S3aHHOCTEM».

C TeopeTruecKoy TOUKHU 3peHust, o MHeHno B.M. ['eccena, momoOHast TEpMUHOJIOTHS TOJIBKO
B TOM Clly4yae uMesia Obl CMBICII, €CJIM IOIYCTHTh, YTO B c(pepe CBOMX OOsI3aHHOCTEH, B CBOEM Iac-
CHBHOM CTaTyce UHJWBU] OTHOCUTEJILHO K TOCYJApCTBY HE SIBJISIETCS JIULIOM; YTO TIOCKOJIbKY UHAU-
BUJI TIONUMHEH TOCYAApCTBY, TIOCKOJIBbKY OH 00sI3aH €My MOBMHOBEHHEM, OH SIBJISIETCS «CyOBEKTOM
00513aHHOCTE!», HO HE TTPABOBBIM CYOBEKTOM.

B neiicTBUTENTBHOCTH, MTOAYEPKUBAI OH, CYOBEKT MPABOBBIX 00S3aHHOCTEN HEe MOXET He ObITh
MpaBOBbIM CyOBbEeKTOM. [T0CKONBKY 0OS3aHHOCTH MHAMBUAA MO OTHOIIEHUIO K TOCYJApCTBY HOCST
MPaBOBOM XapaKTep, OCHOBAHbI Ha MpaBe, OIMPE/IC/ICHbl M OrpaHUYEHbI TPABOM, OHH SIBJISIIOTCST 00sI-
3aHHOCTSIMH I'pakaaHcTBa. VIHIMBU B OMHAKOBOW Mepe OCTAaeTCsl JIMLIOM ITyOJIMYHOrO MpaBa, T. €.
rpakJIaHUHOM, Oy[EM JIM OH YIPaBOMOYEH WM OOsI3aH MO OTHOIICHHUIO K rocyaapcTBy. B mpaso-
BOM TOCYyIapCTBE 0OSI3aHHOCTh IOBUHOBEHHUSI TOCYIAPCTBEHHOW BJIACTH HE UMEET U HE MOXKET UMETh
0e3yC/IOBHOTO XapakTepa: OHa OrpaHnYeHa mpaBoM. MHAMBU 00s13aH TOBMHOBATHCS TIPAaBOMEPHBIM
BEJICHUSIM TOCYJapCTBEHHOM BIacTh. OOA3aHHOCTh TOBUHOBEHUS1, HAXO/AIIAs B ITPAaBE CBOE OCHOBA-
HUE U CBOM T'PAHUIIbI, SIBJISETCSI 00S3aHHOCTBIO JIUIIA, T. €. IPABOBOro cyObeKTa. Eil cooTBETCTBYET
HE BJIACTh, a IpaBo rocynapcrsa. [Ipon3BosibHOE Cy:KeHUE MOHATHUSA IPakIAHCTBA SABJISETCS MPUYM-
HOH ero Ype3BbIYaiiHON HEOIpeleeHHOCTH. BHTh rpaXk JaAHUHOM 3HAYUT OBITh JIUIIOM ITyOIUYHOTO
npaBa, CyObEKTOM IMyOIMYHBIX OOSI3aHHOCTEH U TIPaB.

B ucropuu pycckoro npasa, cunrain B.M. I'eccen, TepMUH «OAJaHCTBO» UMEJI B TEUEHUE J10J1-
rOro BpeMEHH YaCTHOIPABOBOE WJIH MOTy4aCTHOMPABOBOE 3HAUCHUE. DTUM TEPMHUHOM 0003HAYAIIOCh
OTHOILICHHE TIOMEIIMKA K CBOUM KpECThbsiHaM, T. €. OTHOIIEHUE YACTHOTO, & He MyOJIMYHOrO TpaBa.
['oBOpst 0 MOIAAHHBIX TOCYIAPsl, PyCCKOE MTPABO OTHOLIEHUE MKy UHAUBUOM U BJIACTIO KOHCTPY-
UpYeT 110 TUIY OTHOIIEHUS MEKAY MOMEIIMKOM U €r0 KPEOCTHBIMU.

Opnako 310 OTHOIIEHUE, YKa3biBal B.M. 'eccen, He paccMaTprBaioch Kak 4aCTHOIIPABOBOE.
Jo BcTyruieHust Ha mpecTon Asekcanipa | Kaskaplii IpUHOCKIT IPUCATY TOCYIApI0 «BEPHBIM, TOOPHIM
¥ TOCITYIITHBIM pabOM U MOAJaHHBIM ObITh». B mpuicsre Anekcanapy I «paGctBo» u3 popmysibl Ipu-
CSITW MICYE3aeT, IOCKOJIBKY K STOMY BPEMEHH BITOJIHE ¥ OKOHYATEJILHO OCO3HAETCS MyOIMYHO-TTPABO-
Basi IPUPOAA TOTO OTHOILLIEHHUSI, KOTOPOE CYIIECTBYET MEK/1y MOAJAaHHBIM U €TI0 TOCyIapeM.

Takum oOpazom, noquepkrsai B.M. ['eccen, momIaHCTBO HE MOXET ObITh OTOXKJIECTBIISIEMO C
YaCTHOIIPABOBBIM MHCTPYMEHTOM padCTBa. XOTsI B CBOEM MCTOPUYECKOM 3HAUEHUM OHO paccMaTpu-
BaeTCs KaK YMCTO JINYHOE OTHOIIEHUE MEK1y MHIMBUIOM U MOHAPXOM, KaK OTHOLIEHUE, Haxos1Iee
B TEOPUHU MpaBa CBOIO AHAJIOTHIO B OTHOIIEHUH KPENOCTHOM (T. €. MOTy4aCTHOIPaBOBOM) 3aBUCUMO-
CTH KPECTbSIHMHA OT 3eMJIEBIAIeblia. B 3THX ycIoBHAX 17151 0003HAYEHUS TIPHHA/IICKHOCTA UHM-
BUJA K TOCYJApCTBY U, B YaCTHOCTH, [IJIs1 MPUHAIE)KHOCTH K FOCYJapCTBY IO JUYHOMY Hayasly 3TOT
TepMUH, Ka3aJoch Obl, MeHee Bcero npuMenum. OmHako, ormedan B.M. T'ecceH, HUKaKoro Apyroro
TEpPMHHA PyCCKasl HayKa B CBOEM paclopskEHUU HE UMEET.

«HaspIBast, Takim 00pa3oMm, MpUHA I KHOCTh MHAWBHU/IA K TOCYIAPCTBY MOAIAHCTBOM, — ITHCAIT
OH, — Mbl CYMTaeM HEOOXOIUMbIM KAaTeropuyecKy yKasaTb, YTO TEPMHH ITOT YIIOTPeOIsSeTCs] HAMU B
TOM CMBIC/IE, B KAKOM OH U3BECTEH O(pUIMAIBHOMY SI3bIKY HAIlIEro 3akoHojaatesbeTsa. [log nogian-
CTBOM MBI [TOHUMAeM MPUHAJIEKHOCTh MHAUBUA K TOCYIAPCTBY, PUHAJIEKHOCTb, KOTOPasi HU B
KAaKOM OTHOILIEHUH HE 3aBUCHUT OT (POPMBI [TPABJICHUS], CYIIECTBYIOIIEN B TOCYIapCTBeE.

Pycckuii nonganHblil ABIs€TCS NOAJAHHBIM B TAKOM K€ CMBICJIE, B KAKOM MOJ/IaHHbIM SIBJISIETCS
(ppaniy3 wim amepukaserl.

22



O. E. Kyradun. «Poccuiickoe rpaxkIaHCTBO»

B wactHOCTH, IO IOAJAHCTBOM B TECHOM 3HAYEHHMU 3TOTO CJIOBA, @ IMEHHO B TAKOM 3Haye-
HUM OHO YIOTPeOIseTCs HAMU B JIAJIbHEUITIeM, — Mbl IIOHUMAeM MPUHAJICKHOCTh K TOCYAApPCTBY TIO
JIMYHOMY Havally, B OTJIMYUE OT «MHOCTPAHCTBa», KaK MPUHA/IJIEKHOCTU K FOCY/IapCTBY MO HAYaIy

TEpPUTOPUATIBHOMY» .

Uccnenosanus B.M. I'eccena u apyrux JOpeBOMIOLIMOHHBIX I'OCY/IapCTBOBEOB, CBSI3aHHBIE C
MOHATHEM TPaXJAHCTBA, CONEPKAT PAJ MOJOXEHUI U BBIBOAOB, MPEACTABIAIIIMX HECOMHEHHBIN
TeOpeTHYecKuil HTepec. Bce OHM OKa3an 3aMeTHOE BIMSHME Ha MOCIeAyIolHe pa3padoTKU ITUX
BOIIPOCOB B OT€UYECTBEHHOW IPABOBOM JIMTEPATYype, XOTs1 HEKOTOpbIE U3 HUX U HE MOMy4MId MOJ-
AEpKKHU B MPAKTUKE rOCYJapCTBEHHOIO CTpouTesbcTBa B Poccun. DT0 OTHOCHTCA, B YACTHOCTH, K
BOMPOCY O COOTHOILIEHUH TEPMUHOB «IOAJAHCTBO» U «TPAKIAHCTBO».

Kak u3BeCTHO, COBPEMEHHOE CJIOBO «IIOIAHHBIA» MPOMCXOAUT OT CJIOBA «JaHb» (yIUlata
JaHM), a CJIOBO «TPaXJaHUH» BEIET CBOE HAyaJlo OT CJIOBA «TOpOKaHUH». B GopbOe mpotus deo-
JaaM3Ma ropokaHe, KOTOpbIX (peoqabHO-a0COMIOTUCTCKUI pekUM paccMaTprBall Kak KOPOJIEBCKUX
TMO/IIAHHBIX, 3aBOEBBIBAJIN MOJIMTUYECKYI0 CAMOCTOSATENILHOCTD, CO3/1aBAJIM CBOW OOILIECTBEHHO-IIpa-
BOBOH CTpPOii, B KOTOPOM IOCTENEHHO C(hOPMHUPOBAJICS MHCTPYMEHT CPEIHEBEKOBOTO I'OPOICKOIO
IPak/IaHCTBA KaK CUHOHMMa JIMYHO CBOOOJHOIO YesIOBEKa, 00JIaAAI0IIEro ONpeJeIeHHOM MOIHOTOM
NOJIMTUYECKUX U UMYIIECTBEHHBIX MpaB. OH npoTuBocTosil (heoganbHoMy noagaHcTBy. K. K. Pycco
B «O0I11€CTBEHHOM JJ0rOBOpE» paccMaTpyUBall IPakAaHCTBO KK BbIpakeHHE OIPEAEIEHHOrO COUJIeH-
CTBA JIMLL B TOCYJapCTBE, JAl0IIee UM IPaBO Ha yyacTHe B OCYIIECTBIEHUU FOCYAaPCTBEHHOM BIACTH.
I'paxxnanuHa, T. €. «MMEIOILETO JOMIO BO BJIACTU CyBEpeHa», Pycco ommyan OT MOAJaHHOIO «Kak
MOTYMHEHHOT'0 3aKOHAM IOCYAapCTBa».

OTKa3aBUIMCh OT TEPMHUHA «IIOAJAHHBII» KaK CUMBOJIA MOJIMTUYECKOTro OecripaBus U yrHeTe-
HUA, (ppaHity3ckas «Jlekaapanus npas 4ejaoBeKa U rpaxaaHuHa» 1789 r. opunmaabHO BBesa MOHS-
THE «TPaXJIaHUH», C KOTOPbIM CBSI3BIBAJIOCH NIPEJCTABICHUE O IOPUANIECKN CBOOOIHOM JIMYHOCTH,
00J1a/1a101Iel TPaBOM HA yJacTHe B TIOMTHUYECKOMN KU3HHU.

B nocnenyromem MupoBasi IpakTUKa rocyJapCTBEHHOIO CTPOUTENbCTBA MTOKa3alia, YTO TEPMUH
«TIOJIIAHCTBO», (PAKTUYECKM PABHO3HAYHBIN I'PAXAAHCTBY, IPUMEHSIICS U MPUMEHSETCs TOJIBKO B

CTpaHax ¢ MOHapXU4yeckou popmoi npaBneHHHZO. «B Hacrosimee BpeMsi, — TOBOpPUTCS B yUeOHUKe
«KoHcTutynmonHoe (rocynapcTBeHHOE) MpaBo 3apyOeKHBIX CTPaH», — TEPMHUH IIOJJIAHCTBO» YIIO-
TpeOIsieTcsl TOIBKO B MOHAPXMUYECKUX TOCYJapCTBaX, MPUYEeM HbIHE OH OOBIYHO paBHO3HAYEH Tep-
MUHY «T'paxJaHCTBO». B psane monapxuil (Hanpumep, B Micnanuu, bensrun, Hunepnannax) repmun

21
«IMOAOAHCTBO» 3aMEHCH B KOHCTUTYLIUAX U 3dKOHOAATCIIbCTBE TEPMUHOM «T'PAKIAHCTBO»
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§ 2. [lonsiTHE rpaKkJIaHCTBA B
COBETCKHI M MOCTCOBETCKNH MEePUO/IbI

CornacHo camMbIM pacIipOCTPaHEHHBIM B COBETCKOM JIUTEPATYPE ONpPEIEICHHUAM I'PakJAHCTBO
paccMaTpuBaJIOCh Kak: 1) rmpaBoBast CBA3b (PU3MUYECKOrO JIMLA U COLMATUCTUYECKOTO roCyJapcTBa;
2) MONUTUKO-TIPABOBASI CBSI3b JIMYHOCTH M COLIMATICTHYECKOTO OOIIECTBA; 3) IPUHAIJICKHOCTD JIUIIA
K COLMAIMCTUYECKOMY TOCYIapCTBY; 4) IPABOOTHOLIEHHE MEK/1Y JIMLIOM U TOCYJapCTBOM.

XapakTepuCTUKY MOHATHSA IPaXkJaHCTBa B COBETCKOM iuTeparype Brepsble aai ['.B. Unuepun

B JIOKJIaJIe O COI03HOM T'paskaaHcTBe Ha ceccun LIUK CCCP?%. «Jlexyaparus rpaB 4eJoBeKa U rpaxk-
nanuHa B 1789 romy, — ykasbBaJl OH, — 3aMEHWUJIA MOHSTHE MOJIaHHOTO, Te. 00bEeKTa HaBSI3bIBaE-
MOW BOJIH, UYKIOH eMy, IPUHYIUTEIbHON rOCyIapCTBEHHOM BJIACTH MOHSATUEM IpaX[JaHUHA, T. €.
YUYaCTHUKA B KOJJIEKTUBHOM BOJIEU3bSIBJIEHUH HAPO/IA, BOILIOIIAEMOr0 B BUJIE TOCYIapCTBEHHOM BJla-
ctu. OIHaKO Ha MOYBE SKOHOMHYECKOTO HEPABEHCTBA KJIACCOB TOCYAAPCTBO HE MOIJIO OCYIIECTBIISITh
BOJIeu3bsiBNIeHUe Tpyasimxcs mMacc. I OKTaOpbckast peBOMIOIMS BIIEpBble co3/alla IpakIaHuHA B
CMBICJIE HOCUTEJIsI YaCTUILIbl KOJUIEKTUBHOTO BOJIEU3BSBICHUS TPYIAALIMXCS MACC, BOIUIOIIAEMOro B

COBETCKOM T'OCYIapCTBE» 23

3aTeM MOHATHE I'PakJaHCTBAa MCCIENOBAIOCHh B psge HaydHbix pador. Tak, C.C. Kumkus,
aBTOp TMEPBOr0 MOHOTIPahUUECKOro MCCIIENOBAHUS O COBETCKOM TI'pakIaHCTBE, KacasiCh MOHSATHUS
rpakIaHCTBa, nucal: «OYeHb TPYIHO JaTh Oojiee Ui MeHee YIOBIETBOPUTEIBLHOE, HE TOJIBKO Ofpe-
JeJeHne, HO XOTsI Obl JaXke ONMCaHUe MOHSATHUS TpakIaHCTBa. [IoHSATHE 3TO I0pUAMYECKU TIPE/ICTaB-
JIsieTCsl BeChbMa TPYAHO YIOBUMBIM. B camoM iernte, uto Takoe rpakaaHcTBo? EcTb m 3T0 M3BecTHas
COBOKYITHOCTb ITPaB M 00s3aHHOCTE, UJIM 3TO €CTh HEUTO B pojie Hanbosee oO1Iei MpaBocrocoOHO-
CTH, WX, MOXET ObITh, ONPEAEICHHOE I0PUANYECKOe OTHOIIICHUE, WU, HAKOHEI], 0c000e COCTOsTHHE
(ctatyc)? MHe KaxeTcs, 4YTO Ha BCE ITU BOMPOCH MOXKHO ObUIO Obl OTBETUTH OTPHULIATENBHO. ['pax-
JaHCTBO, KOHEUHO, HE €CTh OIPeIeIEHHAsI COBOKYITHOCTD IpaB 1 00si3aHHOCTeN. CKopee MOXHO ObLIO
ObI MOWTH OOPATHBIM ITyTEM U NEPEYMCIIUTH Te, B OyKBAILHOM CMBICTIE, €AMHIYHbIC TpaBa 1 00s13aH-
HOCTH, KOTOPbIE XapaKTepU3yIoT rpakaaH B OTIMYME OT MHOCTPAHIIEB (3aIlMTa CO CTOPOHBI CBOETO
rocy/1apcTBa 3a TpaHuIlell, 00sS3aHHOCTh YY4aCTBOBAaTh B COCTABE BOOPYKEHHBIX CHJI TOCYIApCTBA).
Ho, oueBuHO, 3TUMHU TIEpeUYrCIEHUsIMUA BOBCE HE paspelaeTcs mpodnema rpakaaHcTsa. ['paxaan-
CTBO Takke He ecThb Hambojee 0oOIIas MpaBOCHOCOOHOCTh — HAMOOJBIINNA 00beM MPABOCIIOCOOHO-
cTu U JeecniocooHocTd. Kak M3BECTHO, rpakIaHUH MOKET ObITh HEMpPaBOCIIOCOOHBIM M HEHEecIo-
COOHBIM, 2 MHOCTpaHell MOXeT ObITh ¥ TeM U ApyruM. O4eBuIHO, TpodieMa rpak/1aHCTBa He UMeeT
HUYero oomiero ¢ mpoodaeMoid paBOCIIOCOOHOCTH U JieecriocOOHOCTH. Jlasbilie — cKas3arh, U4TO Tpaxk-
JAaHCTBO €CTh IOPUAMYECKOE OTHOIIIEHHE, 370 ellle POBHBIM CYETOM HUYETO He CKa3aTh. I B 0cOOeHHO-
CTHU HETIPaBUWJILHO MPEATOoNararh, YTo OTHOIIEHHE MEk/ly TOCYAapCTBOM U MHOCTPAHIIEM €CTh BCEraa
(akTryeckoe, a He puIUecKkoe. HakoHel, eciy rpak/IaHCTBO €CTh HEKOTOPOE COCTOSTHUE (CTaTyC),
TO 3TOT CTATYC SIBJISIETCS BO BCSKOM CITy4ae BecbMa Ipe/IBapuTeIbHbIM U (hOpMaibHBIM. ['paxJaHCTBO
— 3TO TOJIBKO (DOPMAJILHO-TIPEIBAPUTENILHBIN CTATyC, KOTOPBIH JIUIIIb B AAJIbHEUIIIEM, B 3aBUCUMOCTH
OT LIEJIOTO PoJa YCJIOBUIA M OOCTOSITENLCTB, 3aMONHSETCS YK€ KOHKPETHBIM cofepkaHueM. MoKHO
JIMIIb OTMETHUTh, YTO TOT CTATyC JEUCTBUTENBHO SIBJISIETCS TIEPBOHAYATBHBIM CTATYCOM JIMIIA, KOTO-
PbIl OJIEKUT YCTAHOBJICHHUIO B TIEPBYIO OUepe/ib, OO0 OH 0OOCHOBBIBAET OPSIOK ¥ TPAHUIIBI OTpe-
AETSIeMOCTH JTAHHOTO JIMIA COOTBETCTBYIONIMMH JIEMEHTaMH TPABOBOW U TOJMTUYECKON CHCTEMBI

CTpaHLI>>24

C.C. KuikuH oTMevaa TepMUHOJIOTMYECKYIO IBOMCTBEHHOCTh MOHATHUSA T'PakJAaHCTBA, BKJIIO-
YAIOUIEro IpaXkJaHCTBO KaK (DOPMAJIbHYIO MPUHAUIEKHOCTh K TOCYAAPCTBY U TI'PaKJAHCTBO Kak
aKTHMBHOE y4yacTHe B MOJUTHYECKOW M OOIECTBEHHO-XO3SMCTBEHHOM KU3HU cTpaHbl. Ilo ero MHe-
HMIO, UHOCTpaHell, npoxuBaoiuil Ha Tepputopurt PCOCP 11 TpyIOBBIX 3aHATUI U TPUHAJIEKA-
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muil Kk padodyeMy KJlaccy, a paBHO K He MOJIb3YIOIIEMYCs] YyKUM TPYIOM KPECTbSHCTBY, SIBIISETCS
ropaszio 6onee rpaxJaHUHOM, YeM KaKOW-HUOYAb CaMblid IPUPOXKICHHBIA TPaXJaHUH, JIUIICHHBII

n30MpaTesbHbIX MpaB M0 COOTBETCTBYIONIMM MyHKTaM cT. 69 Koncturyimuu PCOCP 2,
PaccmarpuBast rpaxIaHCTBO C I0pUIMYECKON TOUKHM 3pEeHUs, Kak BecbMa 0OI1yI0 U (hopMaib-
Hylo kareropuio, C.C. KuIIKuH cuuTas, 4ro rpaxJaHCTBO €CTh JIMYHAsA CBA3b MHIMBHUIA C IOCY-
JapCcTBOM, OOYCJIOBJIMBAIOIAs BO3MOXHOCTh ompeaenseMoe™ naHHOro Jimia BCeMU 3JIeMEHTaMU
[IPaBOBOM U MOJIUTUYECKOW CHCTeMBbI cTpaHbl. OH moJsaraj, 4yTo nmpodseMa IpaxJaHCTBa €CTh, 110

CyHICCTBY, HE CTOJIBKO I0OpUANYCCKAsL, CKOJIBKO npo6neMa noauTuyeckas. B ocHose periiaMeHTalluu

rpaxaaHCTBa JeKaT MPUHIHNIIbI FOCYIIapCTBﬁHHOﬁ HOJIb3bIz6.

B npyroii cBoeit padote C.C. KUITIKMH BHEC HEKOTOPBIE YTOUHEHHUsI B JAHHOE UM paHee orpe-
JeJIeHUe TPakIaHCTBA, YKa3aB, YTO IPakIaHCTBO €CTh JIMYHAS CBSA3b MHIWBH/IA C TOCYIAPCTBOM, O0Y-
CJIOBJIMBAIOLLAs1 BO3MOXKHOCTb IPUMEHEHHU S K TJAaHHOMY JIMITY BCEX 3aKOHOB, OIPEAEIAIOINX IPaBo-

BOE MOJIOXKEHUE I'PakiaH JaHHOTO TOCylapcTBa 27,

A.M. TypyOuHep noHIMaJI MO, I'Pask JaHCTBOM IPHHAJIEKHOCTh KAKOTO-JIOO JIMIIA K OTpe/ie-
JIEHHOMY I'OCY/IapCTBY, BJIEKYILYIO 32 COOOM paclipocTpaHEHHE Ha IAHHOE JIMIIO BCEX 3aKOHOB, pery-
JIMPYIOMIMX MOJIOKEHHE I'PakJaH 3TOro rocyapcTsa (HampuMep, 0 BOGHHOM CITykOe, O 3aHSITUH TeMU
VI UHBIMU NTPOMBICIAMHU U T. [1.). C ero TOYKM 3peHus, B TO BpeMs Kak BJIacTb FOCY/1apCTBa pacipo-
CTpaHsETCsl Ha MHOCTPAHLIEB JIMIIb TOrA, KOIZla OHU MPOXKMBAIOT HAa €ro TEPPUTOPHHU, Ha TpaxkJaH
BJIaCTh I'OCY/IapCTBA PaclpOCTPaHAETCs U TOrJa, KOrja OHM Haxo[sATcs 3a rpaHulell. Yto kacaercs
rpask/laH, HaXOSAILMXCs 3a IPAHULIEH, TO OHU MOJIb3YIOTCS AUIIOMATUYECKOM 3alUTON CBOEro rocy-
JapcTBa.

AM. TypyOuHep yKasplBaJl, YTO MOHSTHE I'PaKJAHCTBA YIOTPEONIsETCS elle W B APYroM
cMmbicie. Tak, uM onpesensieTcsi B HEKOTOPBIX CTpaHax 00JIalaHue MOMMTUIECKMMU ipaBamMu. B coot-
BETCTBHM C STUM HEKOTOpBIE TIPECTYIIEHHsI BIEKYT 32 COOOM «JIMIIIEHHE MpaB rpakaaHcTBax». [1o
MHeHuo A.M. TypyOuHepa, B TAKHMX ClIy4yasX UCTOJb3yeTCsl SBHO HENPaBUJIbHAS TEPMHUHOJIOTHS: He
Ka)KIBbI IpakIaHUH TOCYAAapCTBa MOJIb3YeTCs B HEM MOJIUTUYECKIMU IpaBaMH (B YaCTHOCTH — U30U-
paresbHBIM IpaBoM). TOUHO Tak ke, yKa3blBaJl OH, IO 0OIIEeMY IIPaBHJTY COBEpIIEHHE ONpeJeIeHHbIX
NIPECTYIUIEHU! JIMIIAeT IPakJaHNHA TeX WM UHBIX MOJUTHYECKMX, MHOTAA IPaXAaHCKUX MpaB, HO
HE UCKJII0YAET €ro U3 YMCiia FpakaH.

A.M. TypyOuHep Bo3pakaj MPOTHUB IMOIMBITKU Pa3ie]uTh MOHATHS IPaXJAHCTBA M MOAJAH-
CTBa, MOHUMAasI TIOJ] IPaKJAHCTBOM 00J1a/IaHMe IMyOIMYHBIMY IIPaBaMK U 00SI3aHHOCTSIMH. [10CKOMIBKY
HUKaKOe IoCyAapcTBO, MOJIarajl OH, He SIBJISIETCS CBSI3aHHBIM 4eM Obl TO HHM OBbLJIO 10 OTHOIIEHUIO

K OTHCJIBHBIM I'pakKJaHaM, OHU COXPAHAIOT IMPABO I'pa)kJaHCTBA U HE ABJIANOTCA CY6T>CKTaMI/I HY6—

JIMYHO-ITPABOBBIX OTHOHIGHI/II';'I28 .

JI. JIpSIKOHOB Ha3bIBAJI IPAKAAHCTBOM IPHHA/IEKHOCTh KAKOT0-JIMO0 JIMIA K ONpeeIeHHOMY
2
rOCyaapcTBY .
WL.II. Tpaitnux nosarar, 4to B IOPUAXYECKOM CMBICIIE TPk IAHCTBO O3HAYAET MPUHAJIEKHOCTD

JIMa K TOMY WJIKX UHOMY IrOCyIapCTBY. HO9TOMy OIMPEACIIAIOIUM I'PAKIAHCTBO ABJIACTCA TUIT TOCY-

AapcCTBa, pa3HI/I‘lHI)II7I B COONUAJIMCTUYECKOM U KAIIMTAJIMCTUYECKOM O6H_ICCTBC3O.

ITo muenuio B.H. [lypneneBckoro, noHMMaHue rpax/JIaHCTBa Kak IPaBOBOU «IPUHAIJIEKHO-
CTW» K TOCYJapCTBY HENb351 Ha3BaTb HEBEPHBIM, HO OHO OCTAaBJISAET JKEJIATh JIyUILIETrO B CMBICIIE TOY-
Hocty. OH mojiara, 4to rpaxJaHCTBO AEHCTBUTENBHO TpeOyeT MPUHAICKHOCTU K TOCYIapCTBY, HO
MIPUHA/IJIEKHOCTD K TOCYIapCTBY He Beerna ecTb rpaxaancTso. [Ipu stom B.H. [lypaenesckuil umen
B BUJY «OTPOMHBIE MACCBI JIML», TPUHALJIEKABIINX K PA3IMYHBIM KOJIOHUAIBHBIM UMIIEPUSM, HO HE
SIBJISIBIIMXCS TPaKAaHaMU CTpaH, CO3JaBIIMX 3TU ummnepun (BemmkoOpuranus, @panius, Uranus

1
ur n)l «Kpome Toro, I0puCTHI k€ TOBOPAT MOCTOSIHHO O IIPUHA/JIEKHOCTH K FOCYJAPCTBY «HJIH
roCy/1apCTBEHHOM MPUHAJIEKHOCTH» I0pUAMYECKUX JiL. OHA, HECOMHEHHO, UMEETCsl, OAHAKO HUKTO
ele He Ha3biBasl (PPAHITY3CKUI OaHK WJIM aHIIMACKHMI OaHK TpaskJaHWMHOM (PpaHIly3CKOW pecityo-
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mvku wim CoennHenHoro KoponeserBa BenmukoOpuranuu, Mpnananm u OpuTaHCKUX JOMUHUOHOB 32
MOPSIMH. DTO NOKA3BIBAET, UYTO TEPMUH «TIPUHA]ICKHOCTb» OYEHD IIMPOK, U 3aCTABJISET BIJISIEThCS
BHUMaTe/IbHee B KOHCTPYKIIMIO U 3HAUYEHHEe TPakAaHCTBa» 32

B.H. [lypneHeBckuii yKa3bIBall, UTO aHAIN3 3aKOHOIATEIbCTBA U MEKTyHAPOJHBIX KOHBEHIIUI
O TPaXJaHCTBE MOKA3bIBAET, «YTO I'PAKAAHCTBO TPAKTYETCs, IPexke BCero, Kak HEKOTOpOe MpaBo-
BOE COCTOSIHME WJIU KauecTBO (gualite de citoyen, legalstatus) Takoe COCTOSTHUE OMpeiesisieT NpuHa/I-
JISKHOCTh K TOMY WJIM MIHOMY TOCYJapCTBY U pa3BepPThIBAETCS B KPYT MPaB U 00sI3aHHOCTEN Ipaxaa-
HUHA; HA 9TO COCTOSIHUE WJIM KAYeCTBO MOXKHO MPUTSI3aTh, OTHICKHUBASI €r0 JIaXKe B CyIeOHOM MOpSsIJIKe
(«IpaBO Ha TpakJIaHCTBO»). MOXKHO HE MMETh I'PakJAHCTBA BOOOIIE (JIMIIEHHBIA I'PaXIaHCTBA);
MOKHO UMETh €ro B IBOHOM KOJIMYECTBE (JABYrpakJaHHBIN); MOKHO, HAKOHEII, MPeObIBaTh B 3TOM
COCTOSIHUM TIOMHUMO CBOETO JKeJIaHWS U Jiaxke Oe3 BCIKOro B ToM BereHHs. HOBOPOXKIEHHBIN Tpax-

JaHWH OylIeT yXe IpakJIaHMHOM, Ha HEero JIa)ke COCTABIISIETCS aKT IPaKAaHCKOrO COCTOSTHUSI» 33

[To muenno B.H. [lypneHeBCKOro, CylHOCTb COCTOSIHUS T'PAKAAHCTBA COCTOUT B TOM, 4YTO
IPaKIQHCTBO €CTh COWIEHCTBO B FOCYAAapcTBE. DTO YCTOMUMBASI MPaBOBasi OOIIHOCTD JIUIA C JaH-
HBIM TOCY/IApPCTBOM, JIAIOIIAsi BO3MOXXHOCTb YYaCTHsI BO BJIACTH TOCYJApCTBA U HE OTpaHMUYEHHAs €ro
npezenamMy. OT0 00IMHOCTD: MO0 rPaXAaHCTBO CYLIECTBYET M MCUe3aeT BMECTE C JaHHBIM rocyiap-
CTBOM. DTO OOIITHOCTh YCTOMYMBAsI: OHA B IIPUHIIUIIE OECCPOUHA M HE OrpaHUYEeHa MPOCTPAHCTBEH-
HBIMH PaMKaMH; OHA CJIE/IyeT 3a TPakJaHWHOM M B OTKPBITOE MOpE, M B APYTroe roCyIapcTBO U pac-
TOPraeTcs JIMIIb B BUE UCKIIIOYEHHSI, OOBIYHO MPOJOJIKASCH 10 CMEPTU. DTa OOLTHOCTh MPaBOBast

— Ha rpaXkJaHUHA PAcCIIpOCTPAHSETCS JIeHCTBHE 3aKOHOB FOCYAapcTBa 34,

B.H. [lypneneBckuii cunTtall, 4TO MHOCTPAHEll OTJIMYAeTCs OT IpakJaHMHA: a) MEHBIINM 00b-
eMaM I1paB 1 BO BCSIKOM CJIydae MeHbIIel MOJBIACTHOCTBIO; 0) BPEMEHHOCTBIO CBOMX CBSI3€H C rocy-
napctBoM. C niepee3joM IpaHulibl OH MOXKET JIETKO 3TH CBAI3U «CTPSAXHYTh». ['0Cy1apcTBO MOXET €ro
OT ce0s1 BbIC/IaTh, OHO HE BJIACTHO €ro K cede BhI3BATh JJIs1 CBOMX MOJMTUYECKUX Leseid. Jaxe ecau
MHOCTpaHell MMeeT, B BUE PEIKOro MCKIIOUECHUSs, MOIUTHYECKHE MTpaBa, Ha HEro He MOXET OBbITh

BO3JIO)KEHA TOJIMTHYECKask OOS3aHHOCTD 3alUThI TOCYJAPCTBA U BEPHOCTH MY 33,

B3risa Ha rpakaHCTBO Kak Ha COWIEHCTBO B TOCYAApCTBE, YKa3bIBasl OH, ObLI HAMEUEH yKe
7K. 7K. Pycco B cBAI3M € €r0 yYeHHEM O HAapOHOM CYBEPEHUTETE, KOTOPBIY Iucall: «Yto kacaercs uie-
HOB TaKOro OOIIECTBEHHOTO COEIMHEH M, TO KOJUIEKTUBHO OHU 30BYTCSI HAPOAOM, KaK/IbIi B OT/IEIb-
HOCTH — Tpa’k/laHaMH, KaK MMEIOIIMe 00 BO BJIACTU CyBEpEHa, U MOIAAHHBIMU, KaK MOTYMHEH-
HblEe 3aKOHaM rocyaapcrsa. Ho TepMUHBI 3TH 4aCTO CMEUIMBAIOTCSL M IPUHUMAIOTCS OJUH 32 APYTOil.
JlocTaTOuHO yMeTh UX pa3inyaTh, KOIJa OHU YHOTPEOISIIOTCS BO BCEH UX TOUHOCTH» («OOIecTBeH-

HBII IOTOBOP», KH. 1, I VI)36.

B.H. lypaenesckuii onpenessii rpaxaaHctBo CCCP kak COWIEHCTBO YeJIOBEKa B COLIMATTCTH-
YEeCKOM rocyaapcTBe pabouuXx U KPecThsiH, KOTOPOE OMpe/ieisieT ero MPUHAIIeKHOCTh K STOMY T'OCy-
JapcTBY, ero npaBoBoe nonoxenue kak BHyTpu CCCP, Tak 1 BHE €ro, B MeX/IyHapOJIHOM OOIICHUM

" Ja€T IpaBO HA aKTUBHOC Yy4aCTUC BO BCel HOHI/ITI/I‘IGCKOI;,I, XO3SIMCTBEHHOU U I(y.]'[bTypHOfI JKMU3HU

CTpaH]:I37 .

Oo6ycroBieHHas: MHOTUMU W3BECTHBIMU (PAKTOpaMU MCTOPUYECKOTO, COIIMATBLHOTO U TIOJIMTH-
YEeCKOro XapakTepa OKOHYaTesbHasi MoOefa roCyAapcTBEHHOTO Havajia B Halllell CTpaHe B COBET-
CKHIA TIepUOJ1 TIOJTyYMJIa OTPaXKeHUE, B YACTHOCTH, B ONPeeIeHIH IPaXJaHCTBA, JAHHOM B JIOKJIAJE,
MOCBSILIIEHHOM ITPOEKTY 3aKOHA O IpakJaHCTBe, Ha BTopou ceccur BepxoBHoro Cosera CCCP, cocro-
sBirericst 10-12 aprycra 1938 r. «I'pax/1aHCTBO, — YKa3bIBAJIOCh B JIOKJIAJIE, — OMpeesisieT PUHaI-
JIeXKHOCTD JIUIIA K TOCYIApCTBY, OMpeessieT MPaBoBOe MOJOKEHUE JIMIA He TOJIBKO BHYTPHU rocyaap-

CTBa, HO U BHE €ro, B MEKAYHAPOAHOM 06H_IGHI/II/I>>38. 3T10 OIIPEACJICHUEC HAOOJIIO MOJIOXUIIO KOHEL]
CIIOpaM O MOHATHUU I'pAKIAHCTBA B HaIen CTpaHE, OCTaBUB [JIA I/ICCJ'ICILOBaHI/Iﬁ BO3MOXHOCTDb €ro
Pa3bACHEHUS U KOHKPETHU3alluK.
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B nepBoM y4yeOHHKE 10 COBETCKOMY IrOCYJapCTBEHHOMY TTPaBy yKa3bIBaeTcs: «I paxIaHCTBOM
Ha3BIBACTCS MPUHAIJIC)KHOCTD JIMIA K OMPeIeICHHOMY TOCYAapCTBY. DTa MPUHAJICKHOCTh OOYCIIOB-
JIMBAET PaclpoCTpaHEHUE Ha IAaHHOE JIMIIO BCeX 3aKOHOB, PErJIaMEHTUPYIOIIUX MOJIOKEHHUEe TPaxJaH
B TOCYJapCTBe, MX MpaBa v 00s13aHHOCTH. ECiiu 3TO JIMII0 HAXOAUTCS 3a TPAHUIICH, TO, B CUITy CBOEH
MIPUHA]ICKHOCTH K OIPEIeIEeHHOMY TOCYAapCTBY, OHO IMOJIb3YETCsl, KPOME TOTO, IUTLJIOMATHYECKOU

3aIUTON CO CTOPOHBI TOCTE/IHET0»

W.J1. JleBuH Ha3bIBaJI IPAXAaHCTBOM MPHHAIEKHOCTb K ONPEAEIEHHOMY IOCylapCTBY, KOTO-
past 00yCIOBJIMBAET PAaCPOCTPAHEHUE HA TAHHOE JIMLIO BCEX 3aKOHOB, PErJIAMEHTU PYIOLIUX MOJIOKe-
HMe IpaxJaH B rocyJapcTBe, UX IMpaBa U 00s3aHHOCTH. OH cuMTall, YTO B COBETCKOM IOCYAAapCTBE
rpak/laHe JEHCTBUTEbHO y4YacTBYIOT B YIPABJIEHUM U CaMU SIBJIAIOTCS aKTMBHBIMHM CTPOUTEIISAMU
CBOETO IrOCYJAapCTBa, U MO3TOMY OIPEAENsl COBETCKOE I'PakJaHCTBO KaK MPUHAUIEKHOCTh JIOIEH
K COLIMAIMCTUYECKOMY TOCYAAapcTBY, Jaomylo rapantupoBaHHoe Koncrurynumein CCCP npaBo Ha
aKTUBHOE YYacTHe BO BCEH XO3SICTBEHHOH, KYJbTYPHOH M OOIIECTBEHHO-TIOMTHUYECKON KU3HU
CTpaHbl ¥ BO3JIATraIOILyI0 MOJTUTHYECKHE OOSI3aHHOCTH 110 OTHOIIEHUIO K TOCYAapCTBY.

B ycnoBusx coBerckoro crpost, noguepkusai M.[1. JleBuH, nprHa11eKHOCTD JIOAEN K CoLMa-
JIUCTUYECKOMY I'OCYIAPCTBY MOJTHOCTBIO COBIAJAET C IPaXJAHCTBOM, OCKOJIBKY 3[€Ch OTCYTCTBYET
JeJieHNe JTIoJe Ha MOJTHOIPABHBIX,, IPUBUJIETMPOBAHHBIX I'PakJaH — YWIEHOB FOCIIOZICTBYIOLIMX KJIac-
COB, HAllMii, pac — ¥ Tpak/1aH HETIOTHOMPABHBIX — OTPOMHOTO OOJIBIIMHCTBA TPYASILIErocs: HaceIeHHSI
BOOOIIE ¥ YTHETEHHBIX HAlIMOHAIBHOCTEH B 0coOeHHOCTH. COBETCKOE IpakAaHCTBO, YKa3bIBall OH,
3TO HE TOJIBKO I0pUMUECKast CBA3b JIMLA C TOCYJAPCTBOM, HO U IIPUHAJIEKHOCTb €ro K KOJUIEKTUBY

TPYAAIIUNXCA, YIACTBYIOIIUX B IOCTPOCHUU KOMMYHUCTHUYECKOT'O 06IJ_ICCTBa M €ro 3aluTe, CliIadHHBIX

OOIIHOCTHIO CTPEMJICHUI U OOIIECTBEHHBIX I/I,IleaHOB4O.

SI.H. YMmaHcKuii yKa3blBaJl, YTO COBETCKOE IPaKJAaHCTBO O3HAYaeT MPUHAJIEKHOCTD JIMIA K
COBETCKOMY TOCYJapCTBY. DTa MPUHAIJICKHOCTb, CUMTAN OH, BJIEUET 32 COOOM pacnpocTpaHeHrne Ha
JaHHOE JIMILIO AEHCTBHS COBETCKHX 3aKOHOB, YTO 0OECTIEUMBAET MPEJOCTABIICHUE MY TpaBa Ha aKTHB-
HOE Y4acTue BO BCE OOIIeCTBEHHO-TIOUTHYECKOU, XO3SIMCTBEHHOM 1 KyibTypHOU ku3Hu CCCP, a
TaK)Ke BO3JIOKEHUE Ha HEro OOSI3aHHOCTEH IO OTHOIIEHHUIO K COBETCKOMY rocyaapcTBy. Bo Bpems
npeObiBanus rpaxaaniHa CCCP 3a rpaHuIiei Ha HEero pacrpoCcTpaHsIeTcsl AUTUIOMATHIeCKast 3aIInTa
CO CTOPOHBI COBETCKOTO TOCY/1apCTBa.

IT1oT aBTOp NoAuepKuBai, 4to rpaxkaancTBo B CCCP TecHO cBs3aHO ¢ IIpaBaMu, JeMOKPaTH-
YECKMMH CBOOOZIAaMH Tpak/laH, a TaKXke CepPhbe3HBIMU OOSI3aHHOCTSIMH, BO3JIOKEHHBIMU Ha HHX IO

41

OTHOIIIEHHUIO K CBOEMY T'OCYyJapCTBY .
Ilo muenuo A.U. ,HCHI/ICOBa, COBETCKOC TI'PAKIAHCTBO O3HAYACT IMPUHAMJIC)KHOCTDL JIMIA K
COBCTCKOMY IroCyapCTBY, BhIPAKAOIIYIOCA B pACIIPOCTPAHEHUN Ha JAHHOE JIMLIO 3aKOHOB 9TOI'O I'OCYy-

IIapCTBa42. CoBetckoe rpaxaaHCTBO, YKa3bIBaJl OH, «JA€T YCJIOBEKY BO3MOXHOCTH I10JIb30BATHCA
YCTaHOBJICHHBIMU COBETCKUM 3dKOHOAATEIILCTBOM ITpaBaMu U CBO6OIIaMI/I 1 BMECTE C TEM BJICUCT 3a

co00i1 pacrpoCTpaHeHUe Ha TpakJaHUHA OMpeeIeHHbIX 00sS3aHHOCTEN 10 OTHOIIEHUIO K OOIIECTBY

u rocyaapCTBy>>43.

JJI. 31aTononsCKuil onpenesnsy COBETCKOe I'PakIAHCTBO KaK «IPUHAICKHOCTh JMIA K
CoBeTcKOMY COLMAIMCTUYECKOMY IOCYIapCTBY, KOTOpas BI€YET paCpOCTPAHEHHE HA HETO YCTaHOB-
JIEHHBIX KOHCTUTYLIMEN U 3aKOHAMMU IpaB U 00sS3aHHOCTEN rpaskiaH u 3aumTy ero COBETCKUM Irocy-
JApCTBOM B CIIydae HaxOX/JIEeHHS 32 rpaHnueﬁ>>44.

T.b. AnucumoBa 1aBasia crienyoiiee onpenesaeHue rpaxaaicra: «Ilon rpaxkaaHcTBOM MOHU-
MaeTcsl MPUHAJIEKHOCTD JIMLIA K ONPeJeIeHHOMY IroCyIapcTBy. B cBs3M ¢ 3TUM rocynapcrsa Hajla-
raeT Ha CBOMX T'pakIaH OIpe/esieHHble 0OS3aHHOCTH, MPEJOCTaBIsET UM MpaBa M OCYIECTBIISET
3alIUTY ITUX npa13»45.

A.N. JlenemkyH Moj rpaxJIaHCTBOM MOHUMAJ MPUHAUIEKHOCTh (PU3MUECKOrO JIMIA K OIpe-
JeJIeHHOMY TOCYIapCTBY, B CHJIy KOTOPOUW Ha JaHHOE JIMIIO PAcIpOCTpaHsIeTCs] CyBepeHHasi rocy-
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JapCTBEHHAs BJIACTh KaK B Mpejiesiax JaHHOTO rOCy/1apcTBa, Tak U BHE ero rpaHuil. OH cuuTal, 4ro
MPUHAJICKHOCTh K TOMY WM MHOMY IOCyJapCTBY €CThb ITPpaBOBas MPUHALICKHOCTD, IOPUANICCKOE
COCTOSIHUE JIMLIA, B CUJIy YEro OHO 00Ja/laeT OIpeeIeHHOW COBOKYITHOCTBIO MTPaB M OOSI3aHHOCTEH,
YCTAHOBJIEHHBIX 3aKOHAMH JJaHHOTO TOCY/1apCTBa.

Cogetckoe rpaxaancTBo A.U. JlernenmkuH paccMaTprBai Kak IpaBOBOE COCTOSIHUE JTHTIA, 00Y-
CJIOBJIMBAIOIIIEE PACTIPOCTPAHEHUE HAa HETO IEMOKPATHUECKHX MPaB M CBOOOI M 3aIIUThI OT BO3ZMOX-
HOTO MX HapyllleHUs KaK B Mpefiesiax COBETCKOTo roCyapcTBa, Tak U B TEX CIyvasix, KOrjia COBETCKHE
rpaxaane [IpeObiBaioT 3a rpanuiieid. IMEHHO PUHAIJIEKHOCTD JIMIA K COBETCKOMY TOCYJapCcTBY OH
CUMTAJI TEM IOPUIMUECKIM OCHOBAHUEM, B CHJTY KOTOPOTO JaHHOE JIUIO 00JIa/IaeT B IOJTHOM 00beMe

BCEMH ACMOKPATUYCCKHUMU IIpaBaMu U CBO6OIIaMI/I W BBITIIOJIHACT O6H3&HHOCTI/I, KOTOPLIC YCTAHOB-

. 4
JICHBI KOHCTI/ITYI_II/ICI/I n TCKYIJ_[I/IM 3aKOHOJATCJIIbCTBOM 6.

CH. PYCI/IHOBa noJsiarajia, 4To rpaxJaHCTBO ABJIACTCA MPEKIAC BCETO OOBEKTUBHBIM IMpaBOM

YeJIOBEKA, YCTaHABJIMBAIOLIMM ITPUHAJIEKHOCTD TIOCJIEIHETO K ONPEIeIEHHOMY rOCy1apCTBY .
N.E. ®apbep ormeuarn: «CI0BO «IpakJaHCTBO» WM «TPaKJaHUH» MMEET MHOTO 3HAUEHUH.
[Ipexae Bcero OHO UMEET MOPATLHO-TIONMTHYECKOE 3HAUEHUE TIOJOOHO CIIOBY «IATPHOTU3M» (TaT-
puot). B aTom cmbiciie Benmkuid pycckuii mucaresib H.A. Hekpacos nucain: «IToaTom moxerib Thl He
ObITh, HO TPAXJAHUHOM OBITh 00s13aH». 31€Ch CIIOBO «T'PaXJaHWH» O3HAYAET MaTPHOT, BEPHBINA ChIH

coeil Pogunsl, cBoero Hapona. Ho ectb apyroe, 1opuinyecKkoe MoHsATHe Fpa)KI[aHCTBa»48

C touku 3penus U.E. ®apbdepa, B 10pUAMUYECKON HAYKE CIIOBO «I'PAXKIAHUH» CIIYXKUT AJ151 000-
3HAYEHUs TPEX B3aMMOCBSI3aHHBIX OHATUI. Bo-niepBbIX, yTBEp:K/1aJl OH, TPaXkJAHCTBO €CTh CYOBEK-
TUBHOE ITPAaBO MH/MBHJIA UMETh I'PakIaHCTBO. BO-BTOPBIX, IPask/IaHCTBO €CTh 0COO0E — O0LIepery-
JIITUBHOE — MPABOOTHOILIEHNE MEX/y JTULOM U rocynapctBoM. O0e CTOPOHBI CBSA3aHbl B3AUMHBIMU
npaBaMH ¥ 0OSI3aHHOCTSIMHU T10 OTHOIIEHUIO JPYT K Apyry. HakoHel, B lopuauyecKoil Hayke yarie
BCEro ynorpeOsieTcss TEPMUH «I'PakJIaHCTBO» B CMBIC/IE MHCTUTYTa KOHCTUTYLIMOHHOIO IpaBa. B
3TOM CJIy4ae MoJ IPakJAaHCTBOM MIOHUMAIOT TPYIITYy HOPM KOHCTUTYLMI U TEKYILEro 3aKOHO/ATe b~
CTBA, KOTOPbIE PETyIMpPYIOT IPU3HAHKUE, IPUOOPETEHNE U yTPATy IPaXKAAHCTBA.

I'paxpanctBo, cuntan U.E. ®aplep, o3HavyaeT MpUHAJICKHOCTb JMLA K TOCYJapcTBY. DTa
(bakTHUeCcKas MPUHALJIEKHOCTD, 110 €r0 MHEHUIO, MPOSBIsETCS B (paKkTe MPOKUBAHUSA HA TEPPUTO-
puu rocygapcrBa. OIHAKO MECTO KUTEIbCTBA MOKET BBIIOIHATh (DYHKIMIO IOPUIMUYECKOTO (haKTa
IJ1s1 IPU3HAHUSA YesloBeKa IpaxkJaHuHOM. EciM yenoBek MOKUIaeT TEppUTOPUIO TOCyJapcTBa, OH He
JIMIIAaeTCs TpakAaHcTBa. 1'opa3go BakHee HE MECTO JKUTEJIbCTBA, a IPABOBast CBSI3b MEXK/1y JIULIOM
Y TOCY/IapCTBOM, Ilie 00e CTOPOHbI MPU3HAIOT COCTOSIHUE IpaxJaHCcTBa. IIpaBoBas cBA3b B JaHHOM
CJIy4ae ecTb PAaBOOTHOLIEHHE 110 MOBOJY I'paxkAaHcTBa. Takas nmpaBoBasi CBA3b [IOCTOSIHHASA, HEPA3-
peiBHast. OHa MOXeT ObITh ITPEKpallieHa B 0COOOM MOPsIZIKE.

Omnpenensst COBETCKOE I'PaXAaHCTBO, OH YKa3blBasl, YTO 3TO €CTb MHCTUTYT KOHCTUTYLIMOH-
HOTO I1paBa, OCHOBAHHBII Ha rOCYJApCTBEHHOM CYBEPEHUTETE, YBaKEHUHU IIPAB YeJI0BEKa, PABEHCTBE,

€IMHCTBE U MPU3BaHHBIN PEryJIMpOBaTh MPUHAIJIEKHOCTh MHIMBHU/IA K COBETCKOMY TOCY/1apCTBY ¥,

B Hauayre 60-X roioB MpoIuIoro CToJeTUs MPH ONpeieIeHUH TPakIaHCTBA BMECTO (hOPMYIIbI
«TIPUHAIJICKHOCTD JIUIIA K TOCYJApCTBY» BCE Yallle CTajla UCIIOb30BaThCs (DOPMYJIa «IPaBOBasi CBSI3b
JIMIIA C OTpe/ie/IeHHBIM TOCYapCTBOM..

Tak, I.JI. 3naTonoabckuii MOAYEPKUBAII, YTO I'PAKIAHCTBO HE €CTh KaKOe-THOO MPaBoO WU
COBOKYIHOCTh TpaB. OHO sIBJIsIeTCSI HEOOXOOUMBIM YCIIOBUEM, OIMPEEIISIONAM IMPABOBOM CTaTyC
rpakJaHuHA, BJIEKYIUM PaclpOCTPaHEHHe Ha HEro MpaBOBBIX HOPM JAHHOTO rocymapcTra. ['paxk-
JAHCTBO O3HAYaeT BIIOJIHE ONpeAeeHHYI0, YCTOWYMBYIO CBSI3b JIMIA C TOCYJApCTBOM, UMEIOIIYIO
M3BECTHBIC TPABOBbIC MOCEACTBUA. [Ipexae Bcero OHO OmpefelisieT MPaBoBOE MOJIOKEHUE JIUIA
BHYTPHU TOCYIApCTBa. DTO O3HAYAET, YTO JIAHHOE JIUIIO, SABJISISCH TPAKJIaHIMHOM TOCylIapcTBa, oosa-
JacT TeEMU OCHOBHBIMU HpaBaMI/I n O6H3aHHOCTHMI/I, KOTOpre BaerHHGHbI B KOHCTI/ITyLII/II/I " COCTaB-
JISTIOT OCHOBY €Tr0 TTPaBOBOTO TOJIOkeHUsI. VIMEHHO TIOTOMY, UTO JJAaHHOE JIUIIO SIBJISIETCS TPaKIaHU-
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HOM OIIPEJICICHHOTO TOCYapCcTBa, OHO 00J1aaeT MOJIUTHUECKUMU, UMYIIECTBEHHBIMU, TPYIOBBIMH,
KUJTAIITHBIMH, CEMEHHBIMU 1 JPYTUMHU IPaBaMHU, a TaKKe UMeeT 003aHHOCTH, 3aK PETUICHHBIE B 3aKO-
Hax u )IPYFI/IX aKTax FOCYIIapCTBCHHbIX OpFa.HOB.

Opnako rpaxaaHcTBO, ykaswsiBan [I.JI. 3maTononbckuii, onpenesisieT MpaBoBOE MOJIOKEHHUE
JIWIIa He TOJILKO BHYTPH, HO W BHE TOCYIapCTBa, B MEKAYHAPOIHOM OOIICHUU. DTO O3HAYaeT, YTO
rpaxJIaHuH JaHHOTO TOCYAApCTBa, HAXO/sCh BHE €ro MPeesioB, UMEeT MPaBO HA JUILIOMATUYECKYIO
3alIUTy CBOMX MPAB U 3aKOHHBIX MHTEPECOB CO CTOPOHBI OPraHOB IOCYAApCTBA, IPakKIAHMHOM KOTO-
POrO OH SIBJISIETCS.

Takum o6pasom, aenan BeiBoA [.JI. 31aTomoabCcKkuid, rpaXJaHCTBO €CTh YCTOMIMBAs ITPABOBAs
CBSI3b JIMIIA C TOCYAAPCTBOM, OMPEAeSIsIolNIasi ero nmpaBoBoe MOJI0KEHUE He TOJBKO BHYTPU rocyaap-
CTBa, HO ¥ BHE €r0, B MEX/IyHAPOIHOM OOIIIEHNH. DTa MpaBoBasi CBSA3b, MOAUYEPKUBAII OH, HE OTPaHH-

YeHa IPOCTPAHCTBEHHBIMU TPEIeIaMH IJAHHOTO TOCYIApCTBA U SIBJISIETCS OECCPOUHOM; KaK MPaBUIIO,

OHa BO3HUKACT OAHOBPEMCHHO C POKACHHUEM YCJIOBEKA U ITPOHOJIKACTCA N0 €ro CMEPTU 50.

B.A. KyunHckuii oOpaman BHUMaHHE Ha B3aMMOCBS3b IPABOBBIX MPOOIEM C MHCTUTYTOM
rpak/IaHCTBA. «bBosbllIoe 3HaUeHHE 3TOr0 MHCTUTYTa COCTOUT, HECOMHEHHO, B TOM, — ITUCAJI OH, — YTO
C MOMEHTa MPUOOPETEHNs COBETCKOTO T'PakJaHCTBA Y I'PakJaHMHA TMOSBIISETCS MMPaBO Ha 3alUTy
ero uHTepecoB co cropoHsl CoseTckoro rocyaapcra. Ho, He cieyer 3a0bIBaTh ¥ TOTO, YTO UMEHHO
C MOMEHTa BO3HMKHOBEHHS Y OIPE/IEIEHHOIO JIMIa COBETCKOTO IPakJaHCTBA 3TO JIMLIO Ha OCHOBE
3akperyieHHbIX B KoHctutynun CCCP 3a BceMu COBETCKMMM TpaxkJaHaMU JIMYHBIX IpaB U 00s-
3aHHOCTEH (T. €. TaKMX, KOTOPblE MOTYT OBITh peajn30BaHbl BHE ONPEIEICHHbBIX MPABOOTHOIICHHIA)
NPUOOPETAIOT COOTBETCTBYIOIINE CYOBEKTHBHBIE ITpaBa M 00s3aHHOCTU. VIHBIMM clTOBaMM, BO3HUK-
HOBEHHE Y ONpeJIeJICHHOIO JIMIa Ha OCHOBE 3aKPEIJIEHHbIX B 3aKOHE JIMYHBIX MpaB U CBOOO]] COBET-
CKHX TPaKIaH COOTBETCTBYIOIIMX UM CYOBEKTHBHBIX MTPaB 00s13aTeIbHO 00YCIOBIMBASTCS TPUOOpe-
TEHHUEM COBETCKOro rpaxjaHcTBa. CieioBaTeIbHO, U B 3TOM ClIy4yae He MCYe3aeT pasinyue Mex1y
KOHCTUTYLIMOHHBIMU TpaBaMH, OINPEAEISIONIMMU BECh PABOBOM CTAaTyC COBETCKOrO I'PaXAaHCTBA,

«H €ero CyObeKTUBHBIMU npaBaMI/I»5 !

I'.B. ManbueB ycMaTpuBaJl B NOHSATUU «T'PaXIAHUH» MOMEHT (POPMaJIbBHOTO IOPUINYECKOTO
Y3aKOHCHUA CBA3W MHAUBUA U TOCYAAPCTBA, MOMEHT IOCYJapCTBECHHO-IIPABOBOI'O IMIPU3HAHUSA TOT'O
WJIM MHOTO YeJIOBeKa I'PakJaHMHOM rOCyIapCTBa. YCII0BHsI, HEOOXOIUMBIE [IIsl TOTO, YTOOBI TAaHHBIH
YeJIOBeK MOT BBICTYIATh KaK IPaXJaHUH rOCYAapCTBa, OPSJOK MPUOOPETEHUSI IPaKAaHCTBA OMpe-
JeJISIOTCS TOCYIAPCTBOM B IPABOBBIX HOPMAax, COBOKYITHOCTh KOTOPBIX MPEJCTaBISIET COOOM rocy-
JApCTBEHHO-IPABOBOM MHCTUTYT IPak/IaHCTBA, YKa3bIBAIOIIMI HA IOPUANYECKH OPOPMIIEHHYIO ITPH-

2
HaJIe)KHOCTh JIMLA K FOCY,HapCTByS . «Takum 00pa3oM, — yKa3blBajl OH, — OTHOIIEHUE JIUYHOCTH K
roCy/1apCTBY M IPaBy, BJIACTU U 3aKOHY TOJBKO B TOM CJIydae AOCTABJSAET MOHATUIO «TPakJaHUH»
HEOoOXOIMMBIH cofepiKaTesIbHbIA MaTeprall, KOrja OHO BBICTYNAET B 0COOOM IOpHIMUYECKOi hopme,

MOJTy4aeT MOJIUTUKO-ITPABOBOE BbIPAKEHUE B BUJIE rpa>1<)1aHCTBa»5 3

S.H. YMmaHckuii, paccMaTpuBaBILIME MTPek/ie MPaXJAHCTBO Kak MPUHAJIEKHOCTD JIUIA K TOCY-
JapCTBY, TaKXke MPUILES K BHIBOILY, YTO COBETCKOE I'PakIaHCTBO MPEACTaBIISIET COOOW YCTOWYHBYIO
MPaBOBYIO CBSI3b JIMIA C COBETCKUM TOCYJapCTBOM, B CHUJTY KOTOPOU KaX /bl COBETCKUI T'pakJaHUH
M0 OTHOIIEHHIO K TOCYJapCTBY UMEET OIpe/esIeHHbIE MPaBa U HECET COOTBETCTBYIONIHME 00sS3aHHO-
e,

HexkoTopble aBTOPBI MBITAJIMCH YBA3aTh B CBOMX ONPENEIEHUAX IPakJAHCTBA (DOPMYILy «ITPH-
HAJIS)KHOCTB JIUIIA K TOCYIAPCTBY» C (POPMYJION «IIPaBOBasi CBSA3b JIMIIA C OIPE/ICICHHBIM rOCyaap-
crBom». Tak, B.M. Cadponos onpenensn rpaxganctso CCCP kak npuHaJIe:KHOCTb JIMLA K COBET-
CKOMY COLIMAJIUCTUYECKOMY FOCYJApCTBY, BHIPAXKABIIYIOCS B YCTOMYMBOM IIPaBOBOM CBA3U ¢ CO1030M
CCP, B ciity KOTOPO# JIMI0 TPHOOPETAET MpaBa, MoNb3YyeTcs CB0OOJAMH H HICTIOHSIET 00sS3aHHOCTH,

3akperieHHble Koncturynueit u 3akonamu CCCP, a Takske nosty4aeT npaBo Ha 3allUTy CO CTOPOHBI

COBETCKOrO TOCYapCTBA BHYTPH CTPAHbI 1 3a €¢ IPe/eiaMi -,

29



O. E. Kyradun. «Poccuiickoe rpaxkIaHCTBO»

B.41. BoiilioB otmMeuas1, 4To OHOM U3 TPYAHOCTEN, C KOTOPHIMU BCTPEYAIOTCS UCCIIENOBATENH,
3aHMMAIOILIMECS] BOIIPOCAMH I'PaXJAHCTBA, SABJISETCS HESACHOCTD B BOIIPOCE O TOM, UTO IIPECTABIAET
co00ii rpakIaHCTBO — MPABOBOM CTATyC WJIM MPABOBOE OTHOINIEHUE. Pe3ysbTaT 3Toro — HaJImume MHO-
TOUHMCJIEHHBIX OIPENeIeHUI TPakAaHCTBA B IOPUINYECKON JIUTEpaType.

IIo ero MHeHM10, aBTOPBI, MpEAJIAraloIe ONpee/IEeHUE IPAXAAHCTBA KaK IPUHAIJIEKHOCTH
(puzrueckoro nmna K ornpeaeseHHOMY roCyapCTBY, NPaBUJIBHO MOAMeYasl BHEIIHUI MPU3HAK, HE
BCKPBIBAIOT BCEH IITyOMHBI MOHATHSA TpaxaaHcTBa. Kpome Toro, ¢ Touku 3penus B.4. Boiirosa, 3o
oIpeiesieHre Bpsi] JI IPUMEHUMO 03 CIIelUaIbHBIX OTOBOPOK K TPaXJaHCTBY TOCY/IApCTB COLUA-
JIMCTUYECKOI'O THIIA, ITIOCKOJIBKY, OIPaHUYMBASCh IIPU XapaKTEPUCTUKE I'PakJAHCTBA YKAa3aHMEM Ha
MIPU3HAK IPUHA/IEKHOCTH JIMLIA K TOCYIAPCTBY, HEJIb351 OTPA3UTh aKTUBHOM POJIM I'PakJaH B yIpaB-
JIEHUU JIeJIaMU TOCYy/1apCTBa, B OCYLIECTBIEHUH TOCYAaPCTBEHHOM BIIACTH, T. €. BBISIBUTh CYILIECTBEH-
HbIE MOMEHTBI, IIPUCYLIME I'PAXKJAHCTBY B COLMAIMCTUYECKOM IOCYAAPCTBE U IPUHLIUITMAIBHO OTIIM-
Yalolye ero OT IPakJIaHCTBa B OypXKya3HbIX TOCYAApPCTBaX.

OueBuanHo, ormvevast B.S1. Bolnos, crpemsienneM OTpa3uTh 3TH CYIIECTBEHHBIE MOMEHTHI
MOXHO OOBSICHUTh BKJIIOUEHHE HEKOTOPHIMU aBTOPAMH B OIpeJeNIeHNe I'PakJIaHCTBA COIMAIMCTH-
YECKOI'0 rOCyIapcTBa CIEUAIBHOIO YKa3aHUsA Ha TO, YTO IPUHAJIEKHOCTD JIMLA K COLIMATIMCTUYE-
CKOMY TOCYJAapCTBY OOECIIeUMBAET eMy aKTMBHOE Y4acTHe BO BCEX OOJACTSIX COLMAIBHOM, IKOHO-
MUYECKOHN U TOCYAapCTBEHHOM *U3HU. OH MOIYEPKUBAJ, YTO JEHCTBUTEIBHO PEajbHOE MPAaBO Ha
AKTUBHOE y4acTHe BO BCEW KU3HM COIMATMCTUYECKOTO TOCYIapCTBa €ro rpaxaaHe MpHoOpeTaoT He
BCJIECTBUE MPUHAJIEKHOCTH K 9TOMY I'OCYJApCTBY, a B pe3y/IbTaTe YCTAaHOBJICHUS COLIMAIMCTUYE-
CKHMX OOIIECTBEHHBIX OTHOIICHUH.

B.41. Boiinos npuiiien K BHIBOAY, YTO MPU ONPEEICHUH IPaXJaHCTBA HEJb351 O pPaHUYUBAThCS
TOJIBKO YKa3aHUSMU Ha MPUHAJIEKHOCTb (PU3MUYECKOTO JIMLA K TOcyAapcTBy. Beigenenue sroro npu-
3HaKa B MOHATUU T'PakJaHCTBA BIOJIHE ITPABOMEPHO, HO AAJIeKO He jaoctaroyHo. OH mosaral, 4to
HEMaJIO LIEHHOTO IS UCCIIEIOBAaHMSI MPOOIEMBbI IPAXAaHCTBA COAEPKUTCSA U B ONpenesieHUsIX Tex
aBTOPOB, KOTOPBIE PACCMATPUBAIOT I'PAXkJAHCTBO Kak (pOpMy IIPaBOBOM CBS3M JIULIA C TOCYIAPCTBOM,
KaK YCTOMYMBYIO IOPUAMYECKYIO CBSI3b JIMIA C KOHKPETHBIM rOCYJapCTBOM.

PaccmarpuBas rpaxaaHcTBO Kak siBleHMe MHororpaHHoe, B.fl. BoiioB noguepkuBai, uto
MO3HATh CYIIECTBO I'PaKIAHCTBA KaK IeJIOCTHOM CHCTEMbI MOKHO Ha 6a3e riTyOOKOro U3y4eHwus dJie-
MEHTOB CTPYKTYPbl U CYyLIECTBEHHBIX CBSI3€ Mekay HUMU. OH CUMTas, 4To 3a pesbeHO BbICTYIIA-
IOIIMMU [TPU3HAKAMU «ITPUHAUIEKHOCTH JIMLIA K TOCYJAPCTBY» U «IIPABOBOW CBSA3M JIMLA C rOCyaap-
CTBOM» CKPBIBAETCSI PEATbHO CYIIECTBYIOIIEEe OOIIECTBEHHOE OTHOIIEHHE KOHKPETHOTO YeIOBeKa C
orpezieNieHHbIM TocynapcTBOM. COBOKYITHOCTh STHUX OOIIECTBEHHBIX OTHOILIEHUI COCTABIISAET Mpe-
MET PEeryJIMpOBaHusl OJHOrO U3 MHCTUTYTOB rOCYAAPCTBEHHOIO IIpaBa, MHCTUTYTA IPaXIaHCTBA.

Hopwmpbl rocygapcTBeHHOro TpaBa, 0Opa3yioliue HHCTUTYT TpakaaHcTBa, otMedan B.S1. Boii-
LIOB, COCTABJISIIOT IOPUANYECKYI0 OCHOBY ISl TOCYAApPCTBEHHO-TIPABOBBIX OTHOILIEHU I'PaXJaHCTBa,
BO3HUKAIOIIMX MEkAY IOCYIapCTBOM Kak LIEJBbIM M €ro rpaxJaHaMy. [ocynapcTBEHHO-IIpaBOBbIE
OTHOILEHUS, B TOM YMCJIE U UX Pa3HOBUIHOCTh — IIPABOOTHOILEHUS I'PaXJIaHCTBA, IIPEICTABIIAIOT,
KaK Y1 UHbIE BUJIbl COLIMATTMCTUYECKMX MPAaBOOTHOILIEHUH, [JITABHOE CPE/ICTBO, IPU MOMOIIY KOTOPOTO
OCYLIECTBIISIETCS IEMICTBUE IOPUINIECKUX HOPM.

B.4l. BoiinoB ykasbiBaJl, YTO, €C/IM MPUHALJIEKHOCTh JILA K ONPEAEIEHHOMY TOCyl1apCTBY
MOPO’KAAET ITPABOBBIE CBA3M MEX/y HUMH, TO IIPA CONOCTABJICHUM PA3JIMYHbIX ITPU3HAKOB IOHS-
TUs TPAKAAHCTBA BBITEKAET BBIBOJ, YTO I'PAXJIAHCTBO MOKHO pAacCMaTpHUBaTh 4yepe3 MpU3My Ipa-
BOOTHOIIEHUI. DTU MPABOOTHOIIEHHS XapaKTepU3yIOTCsl OOIIMMU PU3HAKAMU, TIPUCYIIIMMHU BCEM
OOIIECTBEHHBIM OTHOIIEHUSIM, U CTIEHIM(UIECKUMHU ITPU3HAKAMU, CBOMCTBEHHBIMH TOJIBKO ITPABOBBIM
OTHOILICHUSIM KaK CaMOCTOSITEJIbHOMY BHY OOIIECTBEHHBIX OTHOIIEHUHA. CyObeKTaMu MPaBOOTHO-
LIEHUs TPakAaHCTBA SIBJISAIOTCS IpaXkJaHUH U rocygapctso. KOpuarueckoe conepxaHue NpaBOOTHO-
IIEHH S IPAXAaHCTBA BBIPAXKAETCsl B CYOBEKTUBHBIX MPaBax U 00S3aHHOCTSIX TOCYIApCTBA M Tpak/ia-
HUHA.
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ITo muenuio B.41. BoiitioBa, packpbiBasi coepkaHue MpaBOOTHOIIEHUS TPakKJaHCTBA, CJIeIyeT
YUUTBIBATh, YTO KaXJOMY CYOBEKTMBHOMY MpaBy TI'Pak[JaH COOTBETCTBYET IOpUAMYECcKas 00s3aH-
HOCTb TOCYJapCTBa, YTO TU MpaBa U 0OSI3aHHOCTU HAXOASITCSI MKy COOO B OIPE/IENICHHOM coue-
TaHWU, COCTaBJISIIOT U3BECTHOE €IMHCTBO. B cocTaBe NpaBOOTHOILIEHU S T'PaskJaHCTBA OH BbIJEJISLI 1BA
OCHOBHBIX JIEMEHTA €ro I0pUINUECKOrO COfIepKaHusl, KaXJblil U3 KOTOPBIX BKJIIOYAET 0codoe, oodiee
CYOBEKTHBHOE MPABO M €r0 KOPPEJIST — 0COOYI0, OOIIYI0 IOPUINIESCKYI0 0OSI3aHHOCTh:

1) rocynapcTBo, BHICTyNasi B Ka4eCTBE CTOPOHBI NMPABOOTHOIIEHUS I'PAXAAHCTBA, 0OIagaeT
TaKMM CYOBEKTUBHBIM IPABOM, KaK BO3MOKHOCTh TPEOOBaTh OT I'pakJIaHWHA MMOBEAEHHSI, COOTBET-
CTBYIOILIETO €0 CJIOKHUBILEMYCS B TOCYIAapCTBE MPABOIOPAAKY. DTOMY IIpaBy I'OCyAapcTBa KOoppe-
CIIOH/IMPYET BO3JIOKEHHAs! Ha TPakJaHIHA I0pUIIUecKasi 00sI3aHHOCTb COOJTIONIATh YCTAaHOBJICHHbIE U
CaHKIIMOHMPOBAHHBIE TOCYAAPCTBOM HOPMbI OOBEKTUBHOTO TPABa;

2) TpakJlaHUH KakK CyOBEKT MPAaBOOTHOIIEHHS TPaXJaHCTBA MPUOOpeTaeT MpaBo TpeOOBATH
OT TOCY/IapCTBA 3AlUTH CBOMX 3aKOHHBIX MHTEPECOB B CIydae MX HApYyIIEHUs. DTOMY CyObEKTHB-
HOMY TIpaBy IpakJaHUHA COOTBETCTBYET OOSI3aHHOCTh FOCYAapCTBa 0OECTIEUNBATh OT BCSKUX TOCS-
raTe/IbCTB 3aKOHHBIE MHTEPECH IPaXJAHUHA, €r0 KU3Hb, UMYIIECTBO 1 O€30MACHOCTb HE3ABUCHMO OT
TOrO, I/Ie HAXOQUTCS IPakJaHUH — Ha TEPPUTOPUM CBOETO TOCYAAapCTBa WM 3a MpelieslaMU ero Irpa-
HUIl. OcOOEHHOCTh CYObEKTHBHBIX MPAB U IOPUINYECKUX OO0SI3aHHOCTEN B MPABOOTHOIIEHUN TPaK-
JaHCTBA COCTOMT B TOM, YTO OHM HOCSIT BECbMa OOIIMM, YHUBEpCAIbHbBIA XapakTep. [laHHble mpaBa
1 00SI3aHHOCTY MOXHO PAacCMaTpuBaTh B KQUeCTBE I0PUANYECKUX (PAKTOB, HA OCHOBE KOTOPBIX BO3-
HUKAIOT MeHee 001I1e CyObeKTHBHBIE NPaBa U 0OS3aHHOCTH B COCTAaBE APYTUX MPABOOTHOIICHU, B
MIEPBYIO OYepeb TPABOOTHOIIEHUI, XapaKTEPU3YIOIIMX TPABOBOM CTATyC IpaIaHUHA.

B.{1. Boiiro nonarai, 4To Kak rocy1apcTBeHHO-IIPAaBOBOE OTHOIIEHKE I'PaXJaHCTBO XapaKTe-
pU3yeTcsl psIOM MPU3HAKOB (OCOOEHHOCTEN), B UMCIIO KOTOPBIX BXOIAT CIIEAYIOIIHE:

1) mpexe Bcero mpaBOOTHOIIEHHE COBETCKOTO T'PakJaHCTBA O CBOEW CTPYKTYpE SIBJISIETCS
CJIOXKHBIM: B COCTaB €ro I0pPUINIECKOrO COIEPKAaHU Sl BKITIOUAETCSI COBOKYITHOCTh CyObEKTHBHBIX ITPaB
1 00s13aHHOCTE 00EerX CTOPOH MPABOOTHOIIIEHHS] — COBETCKOTO FOCYAAapCTBa B 11€JIOM U KOHKpET-
HOro rpaxkaanruHa. CII0XKHBIN XapaKkTep STOro MPaBOOTHOILIEHUsT 0OYCJIOBJIEH, B YaCTHOCTH, T€M, UTO
B TIPOIIECCE CTAHOBJICHUSI OHO «IIEPeIlIeTaeTCsl» C IPYTUMH MPABOOTHOIICHUSIMU, BO3HUKAET, KaK
MIPaBUJIO, HA OCHOBE COBOKYTHOCTH I0PUINYECKUX (PaKTOB. I paxkJaHCTBO Kak CJI0KHOE IMPAaBOOTHO-
LIEHUE BKJII0OYAET B CBOM COCTAB HECKOJIBKO CJIOEB 3JIEMEHTAPHBIX IPAaBOOTHOLIEHUI. TakoBbl, HAIpH-
Mep, paBooTHoIeHUs. Ho nmpu3HaHMio yenoBeka rpaxJIaHMHOM; IIPAaBOOTHOILIEHUS], CBA3AHHBIE C
BOCCTAHOBJIEHUEM B I'PaXIaHCTBE; IPABOOTHOUIECHHSI, BO3HUKAIOILIME B CBSI3U C BBIXOIOM U3 Ipaxk-
JaHCTBa, U T. 1. FOpuanueckoe coepxaHue 3TUX MPAaBOOTHOIIEHUN Oojiee KOHKPETHO MO CBOEMY
XapakTepy, YeM COAEPKaHUE CaMOro IMPaBOOTHOLIEHHU S IPaXJAHCTBA;

2) OOHOI U3 OCOOEHHOCTEW MPABOOTHOIIEHUS IPaKAAHCTBA SIBJISIETCS] €0 YCTOWYMBBIH, [UIs-
LIUICS, TIOCTOSIHHBINA Xapaktep. CylllecTBOBaHME 3TOrO IPABOOTHOIIEHHWS BO BPEMEHU HE Orpa-
HUYEHO ONpeAeeHHBIM cpokoM. [IpaBoOTHOIIEHUE IpakJaHCTBA BO3HMKAET C MOMEHTA MpU3Ha-
HUS JIMIA COBETCKMM I'PaXKJAHMHOM U IPOJIOJIKAET CYIIECTBOBATh BIUIOTH /10 CMEPTHU I'PakJaHUHA,
BBIXOJIa €0 U3 COBETCKOIO rpakJIaHcTBa U T. . Pa3 (puznyeckoe M0 MPU3HAHO COBETCKUM I'paxaa-
HUHOM, OHO BBICTYTIAeT B KAUeCTBE CYOBEKTa MPABOOTHOIIEHHUSI COBETCKOTO IPaXJAHCTBA B TEUCHHUE
HEOIPEAETIEHHOTO CPOKa;

3) MpaBOOTHOIIIEHUE I'PakAAHCTBA MMeeT HarnOoIee OO XapaKTep MO CPAaBHEHUIO C IPYTUMU
BU/IAaMH TTPABOOTHOIIIEHHUIA. DTa YepTa MpOsIBISAETCS B CHENU(pUIECKOM XapaKTepe CyObeKTUBHBIX
npaB 1 00s13aHHOCTEN YYaCTHUKOB MPABOOTHOIIEHHUSI COBETCKOTo TpakaHcTBa. [IpaBa u 00s3aHHO-
CTH COBETCKOTO T'OCYAAapCTBa B LIEJIOM M KaXJ0r0 COBETCKOIO I'paXkJaHWHA KaK HOCUTENIEHN MpaBooT-
HOIIIEHUS] TPaKIaHCTBA XapaKTepU3yIOTCsl YHUBEPCATLHOCTBIO, BCEOOIITHOCTHIO.

I'pasxnanctBo, noguepkusai B.4. Boiilos, — 3T0 KOHLEHTpUpOBaHHAasA (pOpMa BbIpAKEHUS ITpa-
BOBBIX CBSI3€ YeJIOBEKa C ONPEAEIeHHBIM rocynapcTBoM. I1ocKonbKy 3a mpaBOBBIMU CBSI3SIMM, yKa-
3bIBaJl OH, CKPBIBAETCsI IPAaBOBOE OTHOLIEHUE I'PakAaHCTBA — YHUBEPCAJIbHOE IpaBoOTHOLIEeHUE. Ero
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0co00e I0PUANIECKOe CoIep:KaHue MPOSIBIISIETCS B TOM, YTO OHO COCTaBJIsIET IOpUIMUecKrid (pyHIa-

MCEHT BCEX APYTUX HpaBOOTHOLHCHHfI, B KOTOPBIX BBICTYIIAIOT rpamaaHe%.

B.C. IlleBuioB B cBOEi MOHOIpacu, sIBUBLIEICA HanOoJlee KPYIHbIM HCClleJOBaHUEM BOIIPO-
COB I'Pa’K[JAHCTBA COBETCKOTO MEPHO/A, CAENA MOMBITKY OOOOIIUTh pa3MyHble TOYKH 3PEHHS Ha
MOHSITHE IPAKIAaHCTBA BOOOIIE M COBETCKOTO IPakKAAHCTBA, B YACTHOCTH U B OCOOEHHOCTH, U Ha 9TON
OCHOBE BhIpa0OTaTh HAyYHOE OIpeziesieHre rpaxkgaHcTBa. OH, B YaCTHOCTH, MOAYEPKHBAJ, YTO OIpe-
AeNUTh o0llee MOHATHE I'PakJaHCTBA — 3HAYUT PACKPBITh COAEpkKaHHe crielM(pUIecKol MPaBoOBOM
CBSI3U MEXKY JIMLIOM M FOCYAapCTBOM.

Kacasich onpezienieHrs rpaJaHCTBa Kak MPUHAAJIEKHOCTH Jinla K rocyaapersy, B.C. IlleBuos
OTMeYaJl, YTO caMo 10 ceOe BbIpakeHHe «IIPUHAIEKHOCTh K TOCYJAPCTBY» HE COBCEM TOYHO Iepe-
JaeT CMbICJ TIOHATHS, IOCKOJIBKY €0 MOKHO TPAaKTOBaTh KaK YJIEHCTBO JIMLA B FOCYAApCTBE, Kak
COCTOSTHUE TIOJIBJIACTHOCTH JIMIIA, OIM3KOE MOAAAHCTBY, HAXOK/ICHHUE JIMIIA TTO/1 IOPUCAMKIINEH orpe-
JEJIEHHOTO OCYAAPCTBa, YTO MO CYIIECTBY CTUPAET I'PaHb MEXAY I'PakJIaHCTBOM COBETCKUM U I'pak-
JaHCTBOM OypXKya3HBIX TOCY/IapCTB.

ITo muenuio B.C. IlleBuioBa, (popMya «IpHHAATIEKHOCTD JIMLIA K TOCYIApPCTBY>» O3HAyYaeT Mpu-
HaJVIe)KHOCTB JIMIA K IPakJAHCTBY KaKOro-JMOO rocyaapcTBa, MO0, YTO OHO U TO ke, o0laJjaHue
IpakJIaHCTBOM 3TOro rocyaapcrsa. OQHaKo 1Sl NOHUMMAaHUS CyILecTBa I'pakJIaHCTBa, OTMeYall OH,
Takoe oIpezie/ieHre HIJYero He AaeT. «Bmecte ¢ Tem ObUT0 OB COBEPIIEHHO HENMPABUIILHO 110J1araTh, —
nHca OH, — YTO yrnotpedneHne (popMyJbl «IIPHUHAUIEKHOCTD JIMNA K TOCYIApCTBY» MPENSATCTBYET
BBISICHEHHIO CMBICJIa TIOHATHUS IpaxJaHcTBa. [Ipy pacKpeITUHM ee MOHATHE IPakIaHCTBA PHOOPETaeT

KOHKpPETHOe HCTOJIKOBAHHE» |

Taxk, cyiiecTBeHHBIM MOsICHEHUEM B psifie oripenenenuii, ormedan B.C. IlleBnos, siBnsiercs yka-
3aHHMe Ha TO, YTO I'PaXJAAHCTBO HE MpPECTaBiIsieT cOOON HU MpaBa, HU COBOKYITHOCTH IPaB, a CIIy-
KUT JIMIIb HPEANOChUIKOM, CO3JAI0NIEN BO3MOXXHOCTh NPUMEHEHUS K JIMIYy IIPABOBBIX HOPM, UTO
IPaKIQHCTBO B KauecTBE MPHHAJICKHOCTU K TOCYIAPCTBY «OOYCIOBIMBACT» OINpe/eIeHHbIe Tpa-
BOBbIE MOCEACTBUA 1715 uua. OJHAKO BO BCEX ITUX OINpPEIEICHUsIX, 110 €r0 MHEHMIO, OCTaBJIEHO
COBEPIIEHHO B CTOPOHE BBISICHEHHE NIPUYMH, B CUITy KOTOPBIX T'PaKIAHCTBO CITYXKHUT «IIPEIIIOCHLI-
KOI» HACTYIUIEHU JJ151 JIMLA IPABOBBIX MOCIIEACTBHIA.

Ocraercs HeBbisicHeHHBbIM, cuutan B.C. IlleBLoB, conepkaHue MOHATHS «IIPUHAIEKHOCTh
JMLIAa K FOCYJapCTBY» M TOrJa, KOIJa B ONpPEleSIeHNH TPakkJIaHCTBA YKa3bIBAETCS, YTO OHO BJIEYET
3a coOOW W Jlake «JaeT» (PU3NIECKOMY JIMITY OIpele/eHHBI KOMIUIEKC TpaB M OOSI3aHHOCTEH,
MIOCKOJIBKY HETMIOHSITHO, TIOUEMY TaKasi «[PUHAJICKHOCTh» BJIEUET 3a COOOM MpaBa U 0OSI3aHHOCTH.

B.C. IlleBioB oOparinan BHUIMaHUE Ha TO, YTO B Psifie ONpeieieHUI 00IIero MOHATHS I'PaXIaH-
CTBa IIPAaBOBasl CBSI3b MEXK /1y JIMLIOM M FOCYJapCTBOM Hallljla CBOE BbIPAKEHUE B COBOKYITHOCTU IIPaB
1 00513aHHOCTE! JIMIIA TI0 OTHOLIEHHUIO K TOCYJapCTBY, JIMOO B HAJIMYUK B3aUMHBIX (Y JIMIA U TOCY-
JapcTBa COOTBETCTBEHHO) MpaB U 00s13aHHOCTeN. [Ipruiem 31 rpaBa 1 00s13aHHOCTH BBICTYTAIOT YKe
HE Kak IJIaBHOE MTPAaBOBOE CJIEACTBUE 00IaJaHusI IPAaXKAaHCTBOM, a Kak camMo rpaxaaHcTBo. CooTBeT-
CTBEHHO IPaBOBOE IMOJI0KEHUE I'PaKJAHNHA XapaKTEPU3YEeTCs YKE HE B KaUeCTBE MTPOSIBJIEHUS OIpe-
JeJIEHHOW ITPaBOBOM CBSI3U JIMIIA C TOCYAAPCTBOM, a KaK cama 3Ta CBs3b. B pesynbTare conepxaHue
TIOHSATHS TPAKAAHCTBA CBOAUTCS TJIABHBIM 00pa3oM K CyOBEKTUBHBIM paBaM JIAYHOCTH.

[TpusHaBas, 4TO B ONpE/IEIEHHOM CMBbIC/IE IPaKJAHCTBO MOXKET PAacCMaTpUBAaThCs U Kak Ipa-
BOBOE COCTOSIHME JIMIIA, TIOCKOJIbKY, TIPECTaBIsAst COO0M criennpuIecKyio MpaBoOBYIO CBS3b JIMIA C
rOCyJapCTBOM, IPakJaHCTBO YK€ TEM CaMbIM IpeJroiaraeT HaxXOXKJIEHUE JIMLA B OIpeeSIeHHOM,
npaBoBoM coctosiiuy, B.C. IlleBlioB BMecTe ¢ TeM NOTYEpPKMBaJ, YTO IPABOBOE COCTOSIHUE JIMLA —
3TO XOTSl M CYIIECTBEHHBIN, HO OTHIO[b HE €IUHCTBEHHBIN NMPU3HAK, XapAKTEPU3YIOIIUI B3aUMOOT-
HOUIEHUs1 JINYHOCTY U rocygapcrsa. [1o ero MHEeHuI0, €civ CBECTU COJepKaHKe I'PaXkJaHCTBA UCKIIIO-
YUTEJIBHO K MPAaBOBOMY COCTOSIHHUIO JIMIIA ¥ OJHOBPEMEHHO BUJETh B TPaKJAAHCTBE MPEIIOCHUIKY
BBITEKAIOIIMX JJIsI JIUI] TIPaB ¥ 0OSI3aHHOCTEH, TIPOAOIKAET OCTABATHCSI HEBBISICHEHHBIM — KaK MOTYT
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MIPaBOBOE COCTOSIHUE WJIM ITPABOBOE TOJIOKEHHUE JINIA 00YCIOBIMBATh PACIPOCTPAHEHUE HA 3TO JIUI0
KaKMX-JTMOO MpaB U 0OSI3aHHOCTEH.

B.C. IlleBuoB monaraii, 4To MpeACTaBlIeHHE O TPakJAHCTBE KaK 00 «OObEKTHMBHOM IIpaBe
YeJIoBeKa» W OIHOBPEMEHHO KaK O MPEAINOChUTKE ONpeeIeHHBIX MpaB YeloBeKa Bpsi JIM CIIoco0-
CTBYET BBISICHEHHMIO TOUHOTO CMBICTIAa TOHATHUS IpaxaaHcTBa. Eciu nomquepkuBaeTcst ero 0ObeKTHB-
HBI XapakTep, yKa3blBajl OH, TO JIMIIIEHO CMBICIIA ONMpPEesaTh IPaXJAaHCTBO Yepe3 MpaBo, MPUHA-
nexariee juiy. IlpaBa u 00A3aHHOCTH B JJaHHOM CJIydae MOTYT, 110 €r0 MHEHHMIO, SIBUThCSI TOJIBKO
PEe3y/IbTaTOM OTHOLIEHUSI MEX [y JIMIIOM M TOCYAapCTBOM U HE CYILECTBYIOT caMy 1o cede, a onpe/e-
JIeHHe TPaXkJAaHCTBA, TIOCKOJIBKY €ro COAEpKaHNe TECHO CBS3bIBACTCS C IPaBaMU M OOS3aHHOCTAMU
JIMIA, JOJDKHO BBIPaKaTh, XapaKTePU30BaTh STy CBSA3b WM OTHOIICHHE.

C touku 3penus B.C. IlleBroBa, Hemb3sl paccMaTpyBarh MOHSATHE IPAXAAHCTBA B OTPHIBE OT
NpaB ¥ 00SI3aHHOCTEH rpakJaHNUHA, HO M HEJIb3s1 CBOAUTD MTPABOBYIO CBSA3b, ONPEACISIeMYIO B Kaue-
CTBE IPaXAaHCTBA, UCKIIOUYMTEIBHO K STUM MpaBaM 1 00sI3aHHOCTSIM. boJiee ToruaHo 610 Obl CUr-
TaTh MMPABOOTHOIIEHHS COAEPKAHNEM TOHSITUS TPaKIAHCTBA WIIM K€ BUJIETh B TPAXKJAHCTBE TOJBKO
IOpUIYecKuid (baKT, C KOTOPBIM CBSI3BIBAETCSl HACTYIUIGHWE ISl JIMIA OMpeeSIeHHBIX MPaBOBBIX
HOCJIEICTBUM.

B.C. IlleBuioB 0T™MEUa1, 4TO B OCHOBE TPaXKJAHCTBA HE MOTYT JIeKaTh OTHOIIIEHH I, BO3HUKAIO-
IIM€e N0 MOBOAY I'PaXkJAHCTBA M PEry/IMpyeMBble 3aKOHOJATEILCTBOM O I'PakJAHCTBE, TIOCKOIBKY OHU
HOCSIT CPaBHUTEJIBHO KPaTKOBPEMEHHBIN XapaKTep.

Y4acTHUKM BCSKOTO MPABOOTHOIIEHH S, TIOYEPKHUBAJ OH, BHICTYNAIOT KaK HOCUTEIH I0pUInye-
CKHX IpaB 1 00s13aHHOCTe. OJHAKO OBUIO OBl HEMPABMIIBHBIM, CUMTAJ OH, PACCMATPUBATh TE MPABO-
MOYHSI U OOSI3aHHOCTH, KOTOPbIE BHITEKAIOT N3 KOHKPETHOTO MPABOOTHOIIEHUSI TI0 TOBOJY I'PaXAaH-
CTBA, B OJJHOM TJIOCKOCTH C CYObEKTUBHBIMH IPABaMH U OOSI3aHHOCTSIMU I'PAKIaH, 3aKpEeTICHHBIMU
OOBEKTHBHBIM NPABOM U B IepBYI0 odepeab KoHcTuTymen. Y KOHKpPETHOro Jinia CyObeKTUBHbIC
MpaBa MOTYT BO3HUKHYTb JIUIIIb HA OCHOBE COOTBETCTBYIOIIUX HOPM.

B.C. IlleBuioB nom4epKuBall, 4to Jodoe onpeesieHue MOHATHS IPaXAaHCTBa KaK IPAaBOOTHO-
IIEHM S JIAIA ¥ TOCYAAPCTBA HOCUT B 3HAUMTENILHOW Mepe UCKYCCTBeHHBIH XapakTep. [1o ero MmueHmIo,
IpaXkJAHCTBO — 3TO TaKasi [IPaBOBasi CBA3b JIMLA C TOCYAAPCTBOM, KOTOpasi, 00YCIIOBIIMBAsI MOCTOSH-
HOE, [TOJIHOE U YCTOIUMBOE PacpOCTPaHEHHE Ha TO JIMLIO IOPUCIUKLINHY, SBJISETCS TEM CaMbIM HEOO-
XOAMMOWM MPEIOCHUTKON AJ1s BO3MOKHOTO IIPUMEHEHU S K JIMITY 3aKOHOB JAHHOTO TOCY/IapCTBa.

Cogserckoe rpaxaancTso, ykaseisas B.C. IlleBLOB, Kak onpezesneHHas paBoBasi CBA3b JIMIA
C TOCYIapCTBOM OOECIIeUMBAET, BO-TIEPBBIX, PACIPOCTPAHEHUE YCTAHOBJEHHBIX KoHcTUTYIMEH U
MHBIMU 3aKOHAMHU CYOBEKTHBHBIX IpaB Mpexe Bcero Ha rpaxkiaan Coserckoro Coio3a M, BO-BTO-
PbIX, paclpocTpaHeHHe Ha HUX 3TUX MPaB B MOJHOM 00beMe, 0e3 KaKuX-IMO0 OrpaHuueHni, Toraa
KaK MHOCTPAHIIBl MOTYT IOJIb30BAaThCsl HE BCEMH IpaBaMU M HECYT He Bce oOs3aHHOCTU. Kpowme
TOTO, TPAKIAHCTBO ITPEICTABIISAET COOOH BIIOJTHE ONPEEICHHYIO CBSI3b JIMIIA C TOCYJaPCTBOM UMEHHO
MOTOMY, YTO 3Ta CBS3b BJEUET IS JIMIIA [TPABOBbIE MOCIIEICTBHS, CBONCTBEHHbIE TOIBKO I'PaXaaH-
CTBY, IPUYEM JaHHOMY I'PaK/IaHCTBY.

I'paxxpanctBo, nopyepkusan B.C. I1leBroB, Kak MpaBOBYIO CBSI3b JIUIIA C FOCYIAPCTBOM Xapak-
TEPUYIOT CJIe/lyIOIINe OCOOEHHOCTH: YCTOMYMBOCTh, OECCPOYHOCTh, HEOT PAHUYEHHOCTD B IIPOCTPaH-
CTBEHHOM TPUMEHEHUU. DTH CBOWCTBA TAKKe CYIIECTBEHHO OTIMYAIOT T'PaKJAHCTBO OT TeX CIe-
M(UYECKUX MPABOBBIX CBSI3€H, B KOTOPBIX HAXOMATCS MHOCTPAHIIBI M JMIa Oe3 IpaskJaHCTBa C
roCyJapcTBOM CBOETO MECTONPEObIBaHHUS.

B.C. [lleBuioB yka3biBaii Ha TO, YTO BbIJIEJIEHHUE IIPABOBbIX MOCJIEICTBUI, BHITEKAIOIINX U3 (paKkTa
00J1alaHu s TPAXKIAHCTBOM, B CAMOCTOSITEIIbHBIN 3JIEMEHT OIPEe/Ie/IeHH s IPakIaHCTBA HOCUT BEChbMa
YCJIOBHBIN XapakTep. B HEKOTOpBIX cyvasix, KOrna, HalprMep, ColepKaHue MOHSTHUS TPak/IaHCTBa
CBOIOUTCS K B3aMMHBIM — JIMIIA ¥ TOCYIApCTBA — MpaBaM U OOS3aHHOCTSIM, CTAHOBHUTCSI HEBO3MOX-
HBIM BOOOIIIE BBIIEJTUTH PABOBbIE TMOCIIE/ICTBUS B KAUECTBE KAKOTO-TO CAMOCTOSITEILHOTO IEMEHTa
onpeJesieH!st I'pakJaHCTBaA.
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He meHee BakHBIM 3TOT aBTOP CUMTAJI YCTAaHOBUThH B CAMOM OIpPEIE/ICHUM XapakTep B3au-
MOCBSI3M MEXy OOIIMM TIOHSITUEM TPaXJAaHCTBA M TEMH IPABOBBIMU IOCIECTBUSMU, KOTOPHIC
BBITEKAIOT )i Jmia u3 ¢akrta oOMaJaHus TpaxkaaHCTBOM. [Ipu pelieHuu JaHHOTO BOIPOCa, TO
€ro MHEHHIO, HY>KHO UCXOAUTD U3 CJIEIYIOIIEr0 OCHOBHOTO TMOJIOKEHUSI: TPAXIAHCTBO CITYXKUT JIUIIIb
HEOOXOIUMON IOPUINIECKON MTPEATOChIIKON YCTAaHOBIEHUSI KOHKPETHOTO TIPABOBOT'O CTAaTyca JIUIIA,
OHO HE BKJTIOYAET B CBOE MOHSTHE KaKHe-TMO0 CyObeKTUBHBIE MPaBa U 00S3aHHOCTH.

B.C. llleBiioBy npeacTaBisijioch OUEBUAHBIM, YTO MMPABOBBIE TOC/IEACTBYSI, BHITEKAIOLIUE 1T
JIMIIA W3 TPaXJAHCTBA, B KOHEYHOM HMTOre OOYCJIOBJIEHBI KJIACCOBOW MPUPONON TOCYJapCTBa, €ro
OOIIIECTBEHHBIM M TOCYIAPCTBEHHBIM YCTPOWCTBOM, a B U3BECTHOM Mepe W MOJUTUYECKUM PEeXHU-
MoM. C rpaskaaHCTBOM, CJIeJOBATEJIbHO, OHU CBSI3aHbl UCKJIIOUUTEBHO KaK CO CBOEH I0PUAMYECKOM
MPenochlIKON. BMecTte ¢ Tem, curTas oH, BCSIKOE HAMEpPEeHUEe BCECTOPOHHE U MOJTHO PaccMaTpuBaTh
cofiepXkaHue rpakJaHCTBA B KaYeCTBE MPABOBOTO SIBJIEHUST HEM30EKHO CBA3aHO ¢ HEOOXOMMOCTHIO
MPOAHAIM3UPOBATH MPABOBOM CTAaTYC IpakJaHWHA B OOIIECTBE U TOCYIapPCTBE.

[Tpu ycTaHOBNIEHNY TTPABOBBIX MTOCIIEACTBYIM, CBA3AHHBIX JIJIS JIHIIA ¢ (haKTOM 00NIaIaHus IpaxK-
nanctBoM, rojiarai B.C. IlleBnoB, cieayet roBOpUTh UCKITIOYUTETHHO 00 OCHOBAX IMPABOBOTO TOJIO-
JKEHUS JIMIA KaK TpakJJaHUHA, O KOHKPETHBIX TTPaBax U 0OSI3aHHOCTSIX, COCTABJISIONINX 3T OCHOBBI,
MPSIMO U HEMOCPEJCTBEHHO CBSI3aHHBIX C COIp)KaHUeM rpaxaaHcTBa. [IpuyeM pedb 3/1eCh MOXET
W/TH HE O «BKJIIOUCHUM» TIPABOBOTO CTaTyca TpakjiaH B OMpeJie/ieHre IpaXJaHCTBa, a 00 YCTAHOB-
JICHUU TTPABWJILHOTO COOTHOIIEHUS STUX JIBYX MPABOBBIX MOHSATHUI.

Ha ocHoBe pe3ynbraToB aHanm3a ooiiero noustus rpaxaanctsa B.C. I1leBrioB aenan BHIBOI O
TOM, UTO B HErO He BXOAAT B KAYeCTBE KAKOW-TO COCTABHOW YacTH CYObEeKTHBHBIC MpaBa M 0OsI3aH-
HocTH rpaxkjiad. OTHAKO MOHMMAaHUe I'Pak IAHCTBA KaK 0cOO0ro poja MpaBOBOU CBSI3H, IOCPEICTBOM
KOTOPOM OCYIIECTBJISIETCSI TIOCTOSIHHOE HAXOX/IEHUE JIMIa MOJl IOPUCAUKIIMEN rOCy/1apcTBa, MO3BO-
JISIET, C €ro TOYKU 3pEHUs], CIeIaTh BBIBOJ O TOM, YTO MPABOBbIE MOCIEACTBUSI PACHPOCTPAHSIOTCS
WCKJTIOUMTEJIFHO Ha JIMIIO, ¥ TAaKUM 0Opa3oM OIpe/elisieTcsl ero MpaBoBoe MOJIOkKEHHe B OOIIeCTBe
Y TOCYJapCTBe.

Bwmecre ¢ tem, no ciioBam B.C. IlleBiioBa, rocygapcTBO HeceT nepeji CBOMMHU IpaskJaHaMu OTpe-
neeHHble 00s13aTebeTBa. OHO 3aIUIIaeT TUTIOMATHUECKUMU ¥ KOHCYJIbCKMMHU CPEJCTBAME CBOETO
rpakJaHuHA BO BpeMsl ero MpeObIBaHM S 32 TPAHUIICH 1 00sI3aHO MPUHSTH CBOETO I'pakJaHUHA, HAXO-
JSIIerocs 3a rpaHuiiel, B ciiydae HeoOxoqumocTi. OJHaKO KaKOro-TO OIpee/IeHHOrO Kpyra 00s13a-
TEJILCTB TOCYIAPCTBA, COCTABJISIIOIIETO HEOOXOAVMBINA JIEMEHT TIOHATHUS TPAkIAHCTBA, IO MHEHUIO
B.C. IlleBuioBa, HeT. YTo *ke KacaeTcs 3alUThl TOCYJAPCTBOM CBOETO IpakAaHMHA U T. M., TO 3TO
SIBJISIETCSI JIUIIB MTPOSIBIIEHUEM CYITHOCTH I'PaXJAaHCTBA — PABOBOM CBSI3U, KOTOPasi B TOM M COCTOMT,
YTO TPaXJIaHUH MOCTOSTHHO HAXOJUTCS MOJI IOPUCIUKIIMEN rOCYIapCcTBa CBOETO I'PaXk/IaHCTBA, U yikKe
B CHJIy 3TOTO BCSIKasl TIOMBITKA U3BHE MPEKPATUTh WA HAPYIIUTh ITY CBSI3b 00S13aTEIbHO BHI3BIBACT
OIpe/IeIeHHYI0 PEAKIUI0 JAaHHOTO rocyaapcTBa. [IpoTHBONMpPABHBIM MOSTOMY SIBJISIETCS HAXOXKCHUE
JIMIIA B TBOMHOM T'pakJJaHCTBE.

B.C. IlleBroB cunTtan OMMOOYHBIM HE TOJBKO IMMPUHUMATh OTAEJIbHBIC TIPOSBIICHUS I'PaXIaH-
CTBa KaK OIpe/IeJICHHOU IMPABOBOM CBSI3M JIMIIA C TOCYJAPCTBOM 32 IpaBa ¥ 0OSI3aHHOCTH TOCY/IapCcTBa
B OTHOIIICHUW CBOWIX I'PaXkJaH, HO U BO3BOIUTh B PAaHT CYOBEKTHBHBIX IMPAB M OOSI3aHHOCTEH caMuX
rpaxjad. OH yKa3bBaj, YTO I'PaXkJIaHCTBY CBOMCTBEHHO HE MPOCTOE; CIyvYailHOE HaJlleieHue Ipax-
JaH KaKOW-TO COBOKYITHOCTBIO CYOBbEKTHBHBIX MPaB U 0OS3aHHOCTEH, a IpaBaMU U 00S3aHHOCTSIMHU
KaueCTBEHHO OIPeJIeIEHHOTO COCTaBa.

s v oO6nagaHye TpakAaHCTBOM TIPEATofiaraeT MOCTOSTHHOE Y TIOJTHOE HAXOXKJEHUE TIOJ
IOpPUCAMKIMEN CYBEPEHHOM rocyAapcTBEHHOM BiacTH, nogyepkusai B.C. 1lleBuoB, BeiaeacTeue yero
Ha HUX MOTYT OBbITh PACIPOCTPAHEHHI B TIOJIHOW Mepe Bce 3aKOHBI TocyaapcTa. [IpaBoBble moce-
CTBUS1, CBSI3AHHBIE C IPAXKIAHCTBOM, B IIEJIOM CBOISTCS K JIByM OCHOBHBIM MOMeHTaM. C OJJHO¥ CTO-
POHBI, 3TO JAEUCTBUTEHHO Oe3yCJIOBHOE MOMYMHEHHE JIMIIA CYBEPEHHON TOCY/IapCTBEHHOUW BJIACTH,
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C Ipyroi — obnajaHue rpakJaHCTBOM BJIeUeT HaJeJIeHUE JIUIA MMUPOKUM KOMILJIEKCOM IpaB, U B
MIEPBYIO OYEpe/lb MOJIUTUIECKUX TPaB.

[TpoTuBOpEeUMBOCTL B MPABOBOM NOJIOKEHUM rpakaaHuHa, ormevan B.C. [lleBnos, 3akimoya-
eTcs B TOM, YTO OH SIBJISIETCS OOBEKTOM BJIACTBOBAHUSI, M B TO K€ BpPeMsl HAJIeJIeH OIpe/Ie/ICHHbIM
KOMILJICKCOM TIpaB, B TOM YKCJIe TyOJTMYHBIX, CBOMCTBEHHA TPk IAHCTBY TOCYIAPCTB IKCILTyaTaTop-
ckoro tumna. IMeHHO 3T0 0OCTOATEIbCTBO JIaBAJI0 OCHOBaHME OypiKya3HBIM TEOPETUKAM pa3inyarh
JIBa OCHOBHBIX TIOJIOXKEHHUS JIUIIA B TOCYJAPCTBE: KaK IMOIAHHOTO (B CMbICIIe O€3yCIIOBHOTO IMOYHHE-
HUS JIMIIA TOCYAapCTBEHHOM BJIACTH) U KaK rpaXkJIaHWHA (B CMBICIIE ONpe/ie]IeHHON MyOIMIHOM mpa-
BOCIIOCOOHOCTH).

[MpuHiMnuaabHast 0COOEHHOCTh COBETCKOTO TPaXKJAHCTBA, IO €ro MHEHHIO, COCTOUT B TOM,
YTO OHO HE CO3J1aeT U HE MOXKET CO3aBaTh TAaKOW IMPOTUBOPEUMBOM ABOMCTBEHHOCTHU B MOJIOKEHUN
rpaxkaHuHa, 0o oONajaHle COBETCKUM I'pakJAHCTBOM O3HAYaeT IS JIMIIA MPUOOIIEHNE K HAPOLY-
CYBEpEHY.

B.C. 1lleB1ioB cuMTai, 4TO B COBETCKOM TI'Pa’KJaHCTBE OTCYTCTBYET MPOTHBOpPEUUE MEXKY
HAXO/IEHUEM JIMIIA TOJI TOCTOSIHHBIM CYBEPEHHBIM BO3/ICMCTBHEM I'OCYIapPCTBEHHOM BJIACTH U TEMU
MpaBaMu U 0OSI3aHHOCTSIMU, KOTOPBIMHU PacIiojiaraeT rpak JaHuH, TTOCKOJIbKY 9TU CTOPOHBI €ro TOJIO0-
KEHUSI OPraHNYeCKH B3aMMOOOYCIIOBJICHBI: IMEHHO OJlarofiapst TOMY, YTO JIMIIO HAXOOUTCS B OIpe-
JeJIeHHOW TIPaBOBOM CBSI3M C COBETCKMM T'OCYIapCTBOM, OHO pacriojiaraeT KOMILIEKCOM IpaB U 00sI-
3aHHOCTEl, KOTOpbIe O0ECIeurBalOT ero HelpeMEeHHOEe M pellalolee y4acThe B OCYIIeCTBICHUN
rocynapctBeHHor BiacTh. COBETCKOE TPaKIaHCTBO SIBJISIETCS TEM IOPUIUYECKMM OCHOBAaHUEM, B
CHJTY KOTOPOTO JIMIIO 00JIa/IaeT B TIOJIHOM 00beMe BCEMU JIEMOKPAaTUIeCKUMU IPaBaMu U CBOOOJAMH,
BHITIOJTHSIET OOSI3aHHOCTH, YCTAaHOBJICHHbIe KOHCTUTYIHMEN 1 TEKYIIIMM 3aKOHOIATEILCTBOM.

ITo muenuto B.C. [lleBrioBa, mpaBoBOE MOJIOKEHUE IPAKAAHMHA COLIMATUCTUYECKOTO rocyaap-
CTBa XapaKTepU3yeTCs B TIEPBYIO OUepe/ib MpaBaMu, 0OECTIeYMBAIOIIMMHE €ro YJacThe B OpraHu3aIuu
Y OCYIIECTBJICHUH TOCYJapCTBEHHOM BacTU. IMEHHO MO3TOMY B Ka4eCTBE OCHOBHBIX €rO MPAaBOBBIX
MOCJIEICTBUIA BBICTYIIAIOT UMEHHO MOJMTUYECKHUE MpaBa I'pax/aH.

B T10 )¢ Bpems B.C. IlleBiioB monarai, 4to B ONpejeJIeHUHd COBETCKOTO I'PakKJAaHCTBA HET
HEOOXOIUMOCTH CIeIUATIbHO OrOBapUBaTh MPABO TPaKJIaHMHA HA yJacTHE B OCYIIECTBJICHUU TOCY-
JApCTBEHHON BJIACTH, IMOCKOJIBKY COLMAIMCTUYECKasl MPaBOBasi CHUCTEMa OOecreurBaeT 3a Kaxk-
JBIM COBETCKUM T'pakJAHWHOM BO3MOKHOCTh BCECTOPOHHE YIOBJICTBOPSITH CBOM OOITIECTBEHHBIE U
JIMYHbIE UHTEPECHI MyTeM 3aKOHOJATEIbHOTO 3aKPEeIUIeHUs 32 HUMM IIUPOKOrO KOMIUIEKCa COIU-
QJIbHO-9KOHOMUYECKUX Y TIOIMTHUECKUX MpaB U 00s13aHHOCTeN. FIMEHHO 3T IIpaBa U 0OSI3aHHOCTH B
KOMILJIEKCE KaueCTBEHHO XapaKTepU3YIOT JIMYHOCTh KaK I'PakJaHUMHA COIMATUCTUYECKOTO rocyiap-
CTBa.

OH TaKke cuuTall, 4TO B ONpee/ieHre COBETCKOro I'pakJaHCTBA HE ClIeAyeT BKJIIOYATh CIIeIH-
QJIHYI0 OTOBOPKY OTHOCUTEJIHHO MCKJTIOUMTEIbHOCTH 30U PaTesIbHBIX MPaB COBETCKUX IPaXJIaH, Kak
Y WX MOYETHOU 00SI3aHHOCTU CIYKUTh B psiax BoopyxkeHHbix Cun CCCP, mOCKONbKY KaxIoe u3
9THX OCHOBHBIX TIPaB M OOS3aHHOCTEN COCTABJISIET JIMIIL OJHY U3 HEOOXOIUMBIX OCHOB IPABOBOTO
TOJIOKEeHUsI JIMYHOCTH KaK COBETCKOro TpaskjaaHuHa. OCHOBHbIC TIpaBa U OOS3aHHOCTH TPakKaaH —
[JIaBHOE TIPABOBOE TIOC/IE/ICTBHE O0JIaJIaHKsI COBETCKMM T'PakKJaHCTBOM, OMpeeisioliee MpaBoBoe
TOJIOXKEHUE JIUIAa BHYTPU IOCYIapCTBa.

Ha ocnoBanuu Bcex atux nonoxenuid B.C. I1IeBIOB Jie1a BBIBOJI, YTO COBETCKOE I'PakJaHCTBO
€CTb OMnpefe/ieHHasi, yCTOWUMBasi U He OrpaHUYEHHasl B POCTPAHCTBEHHOM IMPUMEHEHUHU MpaBoBasi
CBSI3b JIWIIA C TOCYJAPCTBOM, OITpeIesIsIonIas ero mpaBoBoe MOJIOKeHUe U 00ecTieurBaloIias eMy Bo3-
MOYHOCTh aKTUBHOTO YYaCTHsI B SKOHOMHUECKOM, TIOJIMTHYECKOM, TOCYIapCTBEHHOW M OOIIECTBEH-
HOW KU3HU COIMATTMCTHUYECKOTO OOITIeCTBa.

Kak rocymapcTBeHHO-TIPaBOBOW WHCTUTYT, I'PakJAHCTBO, CUUTAT OH, MPEJCTABISAET COOOM
COBOKYITHOCTb ITPABOBBIX HOPM, PETYJIMPYIOLIUX OTHOILEHUS MEXKY TOCYJapCTBOM U JIMYHOCTHIO TIO
MOBOJly TpaxaaHcTBa. B mpoiiecce perynnpoBaHusi OTHOIIEHUH, CBSI3AHHBIX C TPUHAJIEKHOCTHIO K
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COBETCKOMY I'PakJAHCTBY, MEXK/Y JIMLIAMH U TOCYJAPCTBOM CKJIAJIBIBAIOTCS TOCY1apCTBEHHO-ITPABO-
Bble OTHOMIEHUs1. Ocoboe IpUANIECKOe CoIepKaHue UX COCTOUT B TOM, YTO OHHM, BhIpaxasi cOOOI0
Pa3IMuHbIe YperyJIMpOBaHHbIE MTPABOM OTHOIICHUS JIMIA U TOCYJapCTBa IO MOBOAY I'PaXAaHCTBA,
TEM CaMbIM CJIy’KaT TMPaBOBBIM OCHOBAaHWMEM JJIsl YCTAHOBJIEHMS, U3MEHEHHS WM TPEKpalleHus
CaMoro rpax1aHCTBa.

OTHoIIeHH 1 IO TOBOY I'PakAAHCTBA, PETYJIMpyeMble HOpMaMU FOCYJapCTBEHHOTIO IpaBa, yKa-
3piBaJ1 B.C. 11leBlIOB, BO3HUKAIOT B MPOLIECCE OCYILECTBIIEHUsI FOCYJApCTBEHHON BiacTu. MiMeHHO
MI09TOMY OHH SIBJISIIOTCS] TOCYJAPCTBEHHO-ITPaBOBBIMU. OTHECEHNE HOPM I'PakAaHCTBA K COBETCKOMY
roCyJapcTBEHHOMY IIpaBy OOYCJIOBJICHO XapaKTepOM pErylIupyeMbIX UMH OOIIECTBEHHBIX OTHOLIE-
HUH.

B.C. IlleB1ioB BBIIEST psii OCOOEHHOCTEN MTPABOOTHOIIEHHH 110 TOBOAY TpakaaHcTBa. K HuM
OH OTHOCWJI, IPEXK e BCETO, TO, YTO OHUM U3 CYOBEKTOB 3/1€Ch HEPEMEHHO BBICTYIIAET TOCYIapCTBO,
a JIpyruM CYOBEKTOM STHUX OTHOIIEHWH MOXET OBbITh JIMIIb WHAWBUIyaJIbHOE JUIO. [Ipr 3TOM BO
BCEX CIIy4Yasix, KOrja HOPMBbI 3aKOHOJIATENILCTBA O T'PAKIAHCTBE PACHPOCTPAHSIIOTCS HA KaKyo0-JM00
OIpe/IeNICHHYIO TPYIIITY JIMI], pean3aliysi TAKMX HOPM BCE PABHO CTAHOBUTCSI BO3MOKHOM JIMIIIb ITPU
YCJIOBUM BCTYIUIEHUSI B OTHOLLEHUS C COBETCKMM TOCYJapCTBOM I10 MOBOJY IPakJIaHCTBA KaiKI0TO
JMIa B OTAEILHOCTH. KpoMe Toro, B OTHOIIIEHH S TI0 TOBOAY T'PakJaHCTBA MOTYT BCTYIATh HE TOJIbKO
rpaxaane CCCP, HO Takke HHOCTPAHIBI U JTlia O0e3 rpakJaHCTBa.

Jpyryio ocoOOEHHOCTh TPABOOTHOIIEHHH 110 TIOBOAY I'Pa’kJaHCTBA OH BUJIEN B TOM, UTO PaBO-
CYOBEKTHOCTh MH/MBH/IA, BCTYMAIOIIETO B MPABOOTHOIIEHUS 10 MOBOAY COBETCKOTO I'PaXJIaHCTBA,
MOXET BO3HUKHYTb Y JIMII, HE TOCTUTTIIMX COBEPIIIEHHOJETHS.

B.C. IlleB1IoB yKa3biBaj, 4TO OTHON U3 OCOOEHHOCTEN MPAaBOOTHOIIEHUH 1O TIOBOY TPaX JaH-
CTBa SBJIIETCS TAKXK€ U TO, YTO OHU HE HOCST JOJITOBPEMEHHOTO XapaKTepa.

Hakownern, oTmm4uTebHyI0 0COOEHHOCTb STUX OTHOIIEHUH OH BUJIEN B TOM, YTO BOSHMKHOBE-
HHE TIPABOOTHOIIEHHUSI IO TIOBO/LY TPakJaHCTBA OOYCIIOBJIEHO ONpee/IeHHbIM MOBEICHUEM JIMII.

Bce 311 oco6enHocty, no muenuio B.C. IlleBrioBa, HaXoasAT CBOe OTpakeHHe B MPAaBOCYObEKT-
HOCTH JIWII, YYaCTBYIOIMX B TPABOOTHOIIIEHUH TI0 TTOBOJY I'PaKIaHCTBA.

OpnHako OH BO3paskasl MPOTHB MPUUYKCIEHUS] HOPM 3aKOHOJATEIbCTBA O TPaXJAHCTBE K CYyOb-
eKTUBHBIM I1paBaM I'pakjaH.

B.C. IlleBioB npu3HaBaj, 4To MEXy HOpMaMH IpaBa, PerylIvpyoIUMU BOIPOCH IPpaxJaH-
CTBA, U CYyOBEKTUBHBIMU MPABaMH U 0OSI3aHHOCTSIMH, 00OPa3yIONIMMU ITPABOBOH CTATyC IpakJaHUHA,
cymecTByeT cBs3b. Ho CBA3b Mek1y 3TUMM HOPMaMH, MOAYEPKUBAJ OH, ONOCPEACTBOBAHA CaMUM
IpaXJAHCTBOM KaK BBIPaKEHHEM IPABOBOM CBSI3M 0COOOr0O poia MeXkIy JIMLOM U rocygapctsom. U
€CJIM HOPMbI 3aKOHOJATEJIbCTBA O IPaXIaHCTBE MPU3BaHbl YCTAHOBUTH 3Ty MPABOBYIO CBSI3b, U3Me-
HUTb WU TIPEKPATHUTh €€, TO MPABOBbIE HOPMBI, 3aKPETUISIONIe CYObEKTUBHBIE TIpaBa U 00sS3aHHO-
CTH I'pak/iaH, MOTYT OBITh IPMMEHEHBI K HUM JIMIIb Ha OCHOBE JaHHOW MPAaBOBOW CBSI3H, SIBUTHCS €€
[JIaBHBIM TIPABOBBIM ITOCTIE/ICTBUEM.

[pu pemenun Borpoca 0 CyObeKTMBHOM XapaKTepe HOPM paBa, Peryivpyonx OTHOIIEHHUS
10 TIOBO/Ly TpaskIaHCTBa, HeoOxonumo, cunTai B.C. I1IeBIoB, NCXOOUTH U3 CIIEAYIONIEr0 OCHOBHOTO
nosokeHus. ['pak1aHCcTBO Kak onpejiesieHHast paBoBasi CBSI3b JIMLA C TOCYIAPCTBOM SIBJISIETCS 111
CaMoro JIMIIA JIMIIb OOBEKTUBHBIM (pakToM. Permarh m0060ii BOpoc B 001aCTH rpakAaHCTBA MOJTHO-
MOYHO TOJIBKO TOCYJApPCTBO. DTO €r0 HEOTHEMJIEMOE CYyBEPEHHOE NpaBo. 1103ToMy HOpPMBI 3aKOHO-
JaTeNbCTBA O TPAKIAHCTBE HE 3aKPEIUISIOT KaKUX-JIM00 CYOBEKTUBHBIX MPaB, XOTs, OE3yCIOBHO, Ha
OCHOBE 3THX HOPM B IpPOIeCCe MX peajr3allii BO3HUKAIOT MPABOMOYMS JIMIA KaKk CyObeKTa KOH-
KPETHOT'0 MPaBOOTHOINIEHHUSI TI0 IOBOAY TpaxkaaHcTBa. CieoBaTebHO, TpakIaHUH He MOKET Tpebo-
BaThb OT CBOEr0 rOCyJapcTBa, YTOObI OHO JIMIIIWIJIO €0 CBOETO T'PakJaHCTBA, MOCKOIBKY BOIPOC 00
3TOM PELIACTCS UCKIOUUTENBHO 110 YCMOTPEHUIO CAaMOIo TOCy1apCTBa.

B.C. IlleBuioB nosnaras, 4YTo OTHOLLEHHUS, PETYIMPyeMble HOPMaMH 3aKOHOAATEIbCTBA O IPaX-
JaHCTBE, UIMEIOT ellie OHY OTJIMUUTENIbHYI0 OCOOEHHOCTb: B PSIIE CTy4aeB OHU SIBJISIIOTCS ITPEAMETOM
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peryJIimpoBaHusi HOpMaMK MeXk IyHapOJHOro rpaBa. OHAKO TOT (paKT, YTO HOPMBI TOCYIAPCTBEHHOTO
Y MEKIyHApOJHOTO TIpaBa PeryJMpyloT B psijie CIydyaeB aHAJOTMYHbIe OTHOIICHUS U JIsI JIULIA B CHITY
JEUCTBUS STUX PA3IMYHBIX HOPM HACTYMAIOT OAHU U T€ ke Pe3y/IbTaThl, HE JAeT OCHOBAHUM CUUTATh
9T OTHOIIICHHUSI aJIEKBATHBIMHU.

B T0 xe Bpems, cuutan B.C. IlleBLioB, roBopsi 0 rocy1apcTBEHHOM M MEkK/1yHApOJHOM IpaBe
B 00JIACTH IPaXkIaHCTBA, HEJIb3s1 CBOAUTH UX B3AUMOOTHOIIICHHS K OTPAaHUYCHUSIM, SIKOOBI HAKJIa [bl-
BaeMbIM MEXJIYHAPOIHBIM MPABOM Ha CBOOOIY rOCYIapCTBa PEryJMpoBaTh CBOE IPaXJaHCTBO IO
COOCTBEHHOMY YCMOTpeHu0. beccriopHo, MeXayHapOJHBIN JOrOBOP HaKJaJbIBaET HAa rOCYAApCTBa
OIpe/ieNieHHble 00513aTENIbCTBA, OIHAKO 9TO HU B MAJIEHIIel CTENIeH! He M3MEHsIeT U3BECTHOTO IpaBa

rocyapcTBa OIpeaessATh U PeriaMeHTUPOBATh CBOE Fpa)KJlaHCTBoss.

N.E. ®apbep Buzen B rpaxJaHcTBe 0co00e CYObEeKTUBHOE MPaBO, COCTOsIIEe MO MEHbIIen
Mepe U3 CIIEIYIOIIUX YeThIPeX MPaBOMOYMIA:

1) Kax bl YEJIOBEK UMEET ITPABO Ha IPAKAAHCTBO;

2) rpa)JaHCTBO €CTh ITPABO MHIMBH/IA HA 3AIIIUTY €ro MPaB YelIOBeKa CO CTOPOHBI TOCYAAPCTBA;

3) rpax/IaHCTBO €CTh MPaBO MPeObIBaTh HA TEPPUTOPUU CBOETO rOCYIAPCTBA;

4) rpa)XJaHCTBO O3HAYAET MMPABO HA PABEHCTBO Mepe[] 3aKOHOM.

Takum 06pa3om, rpakIaHcTBO, o MHeHUI0 1.E. ®apbepa, BKIIOYAET 3TH IPaBOMOYHSI, KOTO-
pble, Kak M BCSIKME MPABOMOYMSI, PEAIM3YIOTCS B Pa3IMUHBIX MMPABOOTHOIIEHUSIX MEXy Ipaxia-

HHUHOM U IroCylapCTBOM B LICJIOM, MEKAY I'PAXKTAHUHOM U OpraHaMU roCyaapCrBa, MEKIAY I'paxkiaa-

H.‘EIMI/I59 .

II.A. Avmnonbckas, JI.[I. Boesoaun, B.J1. ITonkos, b.B. IllernHuH paccMarpuBaiy rpaxiaH-
CTBO B KaUe€CTBE OJITHOTO U3 KOMIIOHEHTOB MOHSTHS MPABOBOTO CTaTyca rpaxcnaHnHaw, «OpraHuye-
CKOM 4acCThI0 MPABOBOI'0 CTaTyca IpakJaHUHA, a He TOJIbKO €ro ucTouHnKoM» *'.

«VIcXOMHBIM yCIIOBEM BO3HUKHOBEHMS TOCYIapPCTBEHHO-TPABOBBIX OTHOIIEHUI MEkK/1y ToCy-
JAPCTBOM M TMPOKMBAIOIIMM Ha €ro TEPpUTOpUM JMoMm, — rucain b.B. Illernnun, — aBnsercs npu-
HaJJIe)KHOCTB MOCJIEHET0 K rPakAaHCTBY JaHHOTO rocyaapcTsa. JInio, odnasarolee rpaxkIaHCTBOM
CO JTHSI CBOETO POXKJICHUS WM MPHOOpETast MpaBa COBETCKOTO TPaXJAHCTBA B YCTAHOBJIEHHOM 3aKO-
HOM TOPSIIKE, CTAHOBUTCSI CYOBEKTOM BCEX IPaB, CBOOO U OOSI3aHHOCTEH I'pakJaHUHA. DTH OTHO-
IIIeHUsI JUIATCS B TEYSHUE BCETO BpEMEHU HaX0KCHUS JINIA B COBETCKOM I'PaXKJaHCTBE M MOTYT OBITh
MIpeKpaiieHsl MO0 C yTPaTol UM MPaB COBETCKOTO IpaxkJaHCTBA, TUOO CO CMEPTHIO T'PakJaHWHA, HO
Ja’e U B TIOCJIETHEM CJTyyae IIPaBOBbIE MOCIIEICTBUSI COXPAHSIOTCS O pean3aliy [IpaB Hac/le10Ba-

2

HHSI TI0 €0 3aBelaHuIo MO0 10 3211<0Hy>>6 .
B.B. IlletHuH cumTal, 4yTo 3JeMEHTaMU OINpeesIeHHUs COBETCKOIO IpaxJaHCTBa SBJAIOTCS: 1)
(usnyeckoe 1MIO; 2) COBETCKOE rOCYAapcTBO; 3) yCTOMUMBAs IPaBoBasi CBA3b; 4) MpaBa U 00s3aH-

HOCTU I'PakIaHMHa; 5) MPaBO IpakJaHMHA HA 3aLLUTY CO CTOPOHBI FOCY1apCTBa 63, «CuHTe3upys 311
JIEMEHTHI, T. €. OOBEANHSAS UX B OIPE/IEJICHHYIO CUCTEMY, Mbl TIOJTy4aeM HOBOE KaueCTBO MOHSATHS
COBETCKOI'O rpancaaHCTBa>>64.

H.B. Butpyk nomuepkuBall, 4To rpaxJaHCTBO SBJISETCS PUIMYECKUM 0(pOPMIIEHUEM COCTaBa
HacesieHus1 rocynapcrBa. «ColuaabHyI0 OCHOBY I'Pak/IaHCTBA, — YKa3blBaJl OH, — COCTaBJIsIeT (pak-
THYECKasi MPUHAIEKHOCTD JIMIA K TOCYAaPCTBEHHO OPraHN30BaHHOMY OOIIIECTBY, B paMKax KOTO-
POro OCYILIECTBJISETCS TOCYIapCTBEHHAS BJACTb, WM MPOCTO MPUHAAJIEKHOCTb K TOCYJapcTBY. JTa
MPUHAJIEKHOCTh MHIMBUAA K TOCYAAPCTBY BBICTYNAET B IOPUAMYECKON (popMme, MOIydyaeT MOJu-
THKO-TIPABOBOE BBIPA)KEHUE B MHCTUTYTE IPAaXJAHCTBA, HOPMbI KOTOPOIO OMNPENESAIOT YCIOBUS U

MOPSIIOK TTPUOOPETEHNUS], YTPAThl TPAXKJAHCTBA U T. J1.» 65

C pasBuTHEM MEXTIOCyIapCTBEHHBIX OTHOIIEHUH, C POCTOM TepeMelleH!s] HACeIeHH s TIOBbI-
I1AJICS] UHTEPEC K UCCIIEI0BAHMIO BOIIPOCOB I'PAKIAHCTBA U Y CHIELIMAJIMICTOB B 00JIACTH MEXTyHapOI-
HOTO MTpaBa. 3aMeTHBIN BKJIAJ B UCCIe0BaHue 3TUX BoripocoB BHec C.B. YepHuyeHko.
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INo ero MHeHHUIO, TPAXKJAHCTBO, KaK M JPYTUe MPABOBbIE KATETOPUH, ONIPEAEISIeTCs] CYIIECTBY-
IOIIMMH B JAHHOM OOIIIECTBE SKOHOMUYECKUMU OTHOILICHUSIMHU U TIPE/ICTABIISIET COOOM I0PHIMUECKOe
OTpakeHUe MPUHAJIEKHOCTH JIMLIA K oO1iecTBy. [IpaBoBasi mprHAIEKHOCTD JIUIA K TOCYIApCTBY —
fopuandeckasi hopMa SKOHOMUYECKOW CBSI3U 3TOTO JIUIA C OOIIECTBOM.

Kacasich ObITYIOIINX B TUTEPAType MOHITUN «crienudruecKas paBoBasi CBS3b JIMIIA C TOCYIap-
CTBOM» U «IIPUHAJUIEKHOCTD JIMLA K TocyaapcTBy», C.B. UepHUYeHKO MOAYEpKUBA, YTO Pa3HUIIA
MeX/1y HUMHU HeyJIoBUMa. V1 B TOM M B JIpyroM cilyyae MMeeTcsl B BUJLy OIpe/ie/ieHne OTHOIEHUSI
ME>K/1y JIMLIOM Y TOCYIapCTBOM, HOCSIIIEe I0PUANIECKUI XapakTep. Bo3aMoXkHO, OTMeuast OH, IOHSTHE
crienuyeckor IPaBOBOM CBsI3M OoJiee ONpeAeIeHHO, HO, C IPYroil CTOPOHBI, CYIIECTBYIOT MTPaBO-
BBIE CBSI3U CAMOT'0 Pa3JIMYHOIO XapakTepa, Kakaas N3 KOTOPBIX UMEeT CBOM 0cOOeHHOCTU. [ToHsATHE
e MPUHAUIE)KHOCTH K TOCYJapCTBY YKa3blBa€T UMEHHO Ha clelM(UKY JaHHOW IIPaBOBOM CBS3H, TO

ecTb rpaxkgaHcTBa. O6a MOHATHS B3aMMHO 3aMEHsIeMble M UIMEIOT CBOM JIOCTOMHCTBA M HEIOCTATK! 06,

AHanu3 pa3IMyHbIX TOUEK 3peHUs 10 BONpOCy rpaskaaHcTsa no3sonui C.B. YepHuueHko cae-
JIaTh CJIEAYIOLIME BBIBOIBL: 1) MpakIaHCTBO — 9TO OTHOILEHUE MEX/1y TOCYJapCTBOM U JIUIIOM; 2) OHO
BCEr/a CBSI3aHO C MPaBaMU M OOS3aHHOCTSIMH JIMIIA B OTHOIIEHUH TOCYAApCTBa M, HA0OOPOT, rocy-
JapcTBa B OTHOLIEHUH JIMLIA; 3) OHO BO3HUKJIO BO BHYTPEHHEM IIpaBe rocyJapcTBa U UMEeT B OCHOB-
HOM BHYTPHUIOCYJApCTBEHHOE 3HaueHHe, HO BMECTE C TEM UIPAET ONPE/IENICHHYIO POJib U B MEXIY-
HApOJIHOM TpaBe; 4) IrpaXJAaHCTBO BCETAA CBS3aHO C ONpeleSIeHHbIM THIIOM ToCyJapcTBa U UMeeT
KJIACCOBBII XapakTep.

C ero Touku 3peHusi, o011iee onpeiesieHre MOHATUS IPAKAAHCTBA IOTKHO OTPaXaTh IIPABOBbIE
0COOEHHOCTH, CBOMCTBEHHBIE IPAK/IAaHCTBY rOCYIapCTBA JII0OOTO TUMA, IPHUBECTH K 00IIEeMY I0pHI1-
YECKOMY 3HaMEHATeJI0 IPakJaHCTBO FOCYJApCTB, OTJIMUHBIX APYT OT Jpyra U IO CBOEW KJIACCOBOM
CYILHOCTH, U 10 (popMe.

C.B. YepHMueHKO NOJYEPKHBAJI, YTO OHATHE I'PakIaHCTBA €AMHO — HET ME3K/1yHapOIHO-TIpa-
BOBOI'O IMOHATHS T'PaXJAHCTBA B OTJIMYME OT BHYTPUIOCYJAPCTBEHHOIO, XOTsl €r0 pojib B KaXIOH
OTpaciM MpaBa uMeeT cBolo cretuduky. OH Takke yTBepXkJall, UTO IPakJaHCTBO HEJb3sl paccMat-
pUBaTh HU KaK MPaBOBYIO CBSA3b MEXKAY JIMLIOM U TOCYIapCTBOM, CYIIECTBYIOLIYIO TOMUMO B3aUMHBIX
npaB ¥ 003aHHOCTEH TAaHHOTO JIMIIA ¥ TOCYAAPCTBA, HU KaK MPOCTYI0, MEXaHUYECKYI0 COBOKYITHOCTh
9TUX TpaB U 00s13aHHOCTeH. CBSA3b IpakJaHCTBA COCTOUT U3 B3aUMHBIX MIPaB U 00SI3aHHOCTEN JIHIa
Y TOCyJapcTBa.

I'paxganctBo, otmedan C.B. YepHUUYEHKO, — 9TO ABYCTOPOHHSs IpaBOBasi CBSI3b, CKJIA/IbI-
BaOIIAsiCs U3 BPEMEHHBIX MpaB M OOS3aHHOCTEN JIMIA M TOCYJapCTBa, YCTAaHOBJIEHHBIX 3aKOHOMA-
TEJILCTBOM COOTBETCTBYIOIIETO TOCYAApCTBA. DTU MpaBa M OOSA3aHHOCTH COCTABJISIIOT CONEp/KaHHUE
rpask/IaHCTBa J0OO0ro rocynapcersa. OTcioa OH Jes1aj BbIBOJ, UTO COAEpP/KaHUE MPakAaHCTBa Kak Mpa-
BOBOTO sIBJICHUsI OXBATHIBAET MpaBa M OOS3aHHOCTH TOCYAAPCTBA M JIMIIA B OTHOIIEHUH JPYT Jpyra
1 OTHOCATCS K cepe BHYTPUroCyAapcTBeHHOro rpasa. OHako Mpocrasi CyMMa COOTBETCTBYIOLINX
IpaB U OOS3aHHOCTEN He COCTaBJISIET COJlepKaHue IpakJaHCTBa. JIUIb OnpeaeseHHoe UX coyerta-
HUe, oOpasyloliee eJMHYIO0 IPAaBOBYIO CBI3b, XapaKTEePU3YIOLIYIOCs OCOObIMU KaueCTBAaMMU, ITO3BOJISIET
TOBOPUTD O I'PakIaHCTBE.

WubiMu crioBamu, ykasbiBai C.B. YepHUueHKo, U1l CyLIECTBOBaHUS IPakIAHCTBA BAKHO HeE
OTJEJBHO MPaBO WM OOS3aHHOCTh, a UX codyeTaHue. Hukakue oTnesbHble paBa Wi 00s3aHHOCTH
JIMLA HE MOTYT PaccMaTprBaThCs KaK HEOTheMJIEMBIH MPU3HAK I'pask1aHcTBa. [lonbiTka HallTH Kakue-
760 TpaBa WK 00S3aHHOCTH JIMIIA B OTHOILIIEHUH TOCYAapCTBa MIIM HA0OOPOT, KOTOPBIE BO BCEX CITy-
Yasgx BXOIAT B COAEpKaHKe IpakAaHCTBa JOOOro rocyAapcTBa, TO €CTh SIBJISUTUCH Obl HEOTHEMIIEMOM
YaCTbIO COJEPKaHUS TIOHATHS I'PakIaHCTBA, OKa3aj1ach Obl HAIIPACHOM.

MozkHO roBopuTb 0 ToM, cuntai C.B. UepHruueHKo, 4TO onpeesieHHbIe ITpaBa U 00s13aHHOCTH
SBJISIOTCS] HEOTHEMJIEMOM YacThIO COJIepKaHus Pk JAHCTBA OT/EJIBHOIO FOCY/IapCTBa B ONpeesieH-
HBII Iepuot (10 TexX Nop, MOKA OHU He MPUHSATHI B 3aKOHOAATEIHOM MOPsIKE). DTO IOMYCTUMO B TEX
CIIyYasix, KOrJja 3aKOHO/IaTeJIbCTBO KAKOTr0-TMO0 rocyAapcTBa MPeioCcTaBIseT BceM 0e3 NCKIIIUYEeHU s
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rpaxkJjaHaM 3TOro TOCyAapcTBa ONpe/ieIiEHHbIE MpaBa UM YCTAaHABIMBAIOT JJI1 HUX ONpe/ie/ieHHbIE
oOsi3anHOCTU. HO mpaB 1 00s13aHHOCTEN, HEOTHEMJIEMBIX OT COAEPKAHMSI MOHSATHS TPaXJAHCTBA, MO
€ro MHEHHIO, HeT.

OcoObIM KayecTBOM, XapaKTepHU3YIOIIUM IMPABOBYIO CBSI3b MEXIY JIMIIOM M TOCYIapCTBOM,
sBisiercs, no MHeHu1o C.B. YepHuueHKo, ee ycTOMYMBOCTb. YCTOMYMBOCTD IPAk/IaHCTBA — €T0 BaXK-
HEeUIIWI IPU3HAK, €ro IpUINYecKUid KpuTepuil. I'pak1aHCTBO YCTOMYMBO B CUJIY TOTO, YTO IIpaBa
1 00SI3aHHOCTH, COCTABJISIIONIUE €ro CofiepkKaHue, Takke yCTOMunBbl. OIHAKO TTpaBa v 00S3aHHOCTH,
BXOJSIIIME B COIEPKAHUE I'PaKJAAHCTBA, B CBOIO OYEPE/lb, YCTOMUMBBI UMEHHO MOTOMY, YTO BXOISAT
B €r0 CofiepKaHue.

C.B. YepHuueHKo yTBep:KaaJl, 4YTO yCTOMYMBOCTb IPAXJAHCTBA 3aBUCUT OT YCTOMUMBOCTH IpaB
1 00sI3aHHOCTEM, BXOJAIIMX B ero cofiepxkanue. OMHAKO YCTOMUUBOCTh ITUX MPaB U 0OSA3aHHOCTEN
OTJIMYAETCS OT YCTOMYUBOCTU I'PaXAAHCTBA. Y CTOMUMBOCTD IPAk/IaHCTBA Ja€T KAUECTBEHHO HOBBIN
paBoBOM 3(PPEKT 1Mo CPaBHEHUIO C YCTOMYMBOCTBIO OT/IEILHOTO TpaBa W 0OS3aHHOCTH, BXOJISIIIIUX
B €ro cofepkanue. PasHuiia Mexay yCTOWIMBOCTBIO TPasKIAHCTBA M OT/IENIBHOTO MpaBa MM 00s13aH-
HOCTH IIPOSIBJISIETCS] B TOM, UTO caMa Mo ceGe YCTOMYMBOCTD TAKOTO MTPaBa WM OOSI3aHHOCTHU He SIBJIS-
ercs ellle MPU3HAKOM I'pakaHCTBA.

YcroitunBocTh rpaxgancTBa, 1o ciaoBam C.B. YepHuueHko, IposBIsAEeTCs B IPOCTPAHCTBE U
BO BpeMeHU. B npocTpaHcTBe OHA MPOSIBIISETCS B TOM, UTO IPakJaHCTBO COXPAHSETCS U IIPU BbIE3/IE
00J1aJaroIIero UM JIMIa 3a rpaHully. Ps mpas n 00s13aHHOCTEH TaKOTo JIMIIA, BXOASIINX B COAEPKaHEe
ero rpakJJaHCTBa, Ha BpeMsI €ro MpeObIBaHM 32 TPaHUIIEH MpeK palaeT cBoe jeicTeue. OQHAKO JUI0
uX He yrpaunBaeT. OHU NO-TIPEKHEMY MPOIOIKAIOT OCTABATHCS B KOMIUIEKCE MPaB M 0OSI3aHHOCTEH,
COCTaBJISIIONIMX COIEepKaHWe AaHHOTO rpaxaaHcTBa. Hekotopble ke mpaBa U 00sS3aHHOCTH, BXOIS-
1I1€ B ColiepkaHKe rPpaxJaHCTBa, MPOAOJIKAIOT AEMCTBOBATH U 3a rpaHuled. K HUM oTHOCATCS Takue
npaBa ¥ 00SI3aHHOCTH, CYIIIECTBOBAHME KOTOPBIX HE MOKET MPUYMHHTH YIIEpO CyBEpEHUTETY IOCy-
napcTBa npedbiBaHus1. HekoTopble mpaBa v 0053aHHOCTH IpakIaHUHA EUCTBYIOT TOJBKO BO BpeMsI
€ro HaXOXJCHUs 32 PyOekKOM.

WNubivu cnosamu, noguyepkuai C.B. YepHuyeHKo, yCTOMYMBOCTD I'paXkJaHCTBa B IPOCTPaH-
CTBE BBIPQXAETCs B MOAYMHEHHUH JIMIIA, KOTOPOE UM 00/Ia/IaeT, IOPUCIUKIIMKA CBOETO TOCyJapcTBa B
TEYEHUE CBOETO MpeObIBaHMUSI 32 TPAHULIEH.

OtcyTcTBHE (PAKTUUECKOTO OCYILECTBIICHUSI MPaB UM 00S3aHHOCTEN, COCTABIISIONINX COep-
’KaHue TpaxJaHCTBa, OTMEYAJ OH, HE MPEeKpallaeT UX IPUINYECKOro AeicTBus. B atux cioyvasx
IOPUMYECKH TPaKIAHCTBO yIiepOa He TEPIUT, OHO TEPIHT ero (PaKTHUYECKH.

VYcToiurBOCTh rpakIaHCTBA BO BpEMEHM IposiBiisieTcs B ero HenpepbiBHOCTU. C.B. YepHu-
YEHKO YKa3blBaJl, YTO UCTOPUS IMpaBa 3HAET Cllyyad, KOrJa I'pakJaHCTBO MPU3HABAJIOCh HEPacTOp-
KHUMOM, HEM3MEHHOM CBs3bI0. OTHAKO CEroJHs HEPACTOPKUMOCTb HE XapaKTepHa U1l IPaXJaHCTBA.
HerpepbIBHOCTb Tpak/IaHCTBAa O3HAYaeT COXpPaHEHHE TPaXkJAHCTBA C MOMEHTA €ro MpUoOpeTeHUs
B COOTBETCTBMU C YCJIOBHUSIMH, ONPEAETIEHHBIMU 3aKOHOJATEILCTBOM KOHKPETHOIO TrOCYJapCTBa,
BIUIOTb JIO €r0 YTPAaThl TAKKE B COOTBETCTBUHU C YCIOBHUSAMH, YCTAHOBJIEHHBIMU 3aKOHO/ATEIbCTBOM
JAHHOT'O TOCYIapCTBa.

HenpepeiBHOCTH rpaxgancTBa, orMevan C.B. YepHuueHko, yKa3blBaeT Ha TO, YTO OHO — JJIsI-
ieecsl MpaBoOBOE COCTOsIHUE. ['pakJaHCTBO HE MOXET BpeMs OT BPEMEHM MCue3aTh U 3aTeEM BHOBb
BO300OHOBJIAIThCA. B OT/MuMe OT rpakJaHCTBa IMpaBa U OOS3aHHOCTH, COCTABJISIONIME €ro Conep-
’KaHue, BO BpeMEHU MeHee ycTONuMBbl. OHM MOTYT MEHSTBCS, OJHAKO I'PaXJAHCTBO COXPAHSETCS.
ConepxaHue rpaxaHCTBa, TAKUM 00pa3oM, 1o MueHuIo C.B. YepHrUueHKO, MOIBUKHO, N3MEHYUBO,
3aBUCHUT OT 3aKOHOJATEJIbCTBA, IEVMCTBYIOIETO B JAHHBI MOMEHT, a CaMO IPaX/1aHCTBO HEM3MEHHO.

Bwmecrte ¢ Tem C.B. UepHrU4eHKO NOAYEPKUBA, UTO 9Ta HEMU3MEHHOCTh OTHOCHUTEIbHA. OHa He
CBUJETEJILCTBYET O TOM, YTO I'PaKAAHCTBO HE MOXKET ITPU ONIPEEIEHHBIX YCIOBUSIX MEHAThCS. MHaue
HEU3MEHHOCTb, HENIPEPHIBHOCTh IPAKAAHCTBA ObliIa Obl PABHOCHUJIbHA €r0 HEPaCTOP)KUMOCTH.
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C.B. YepHUYEHKO CUMTAJI, YTO YCTOWYMBOCTh I'PAKIAHCTBA, a TAKKe MPaB U OOSI3aHHOCTEH,
BXOJSIIMX B €r0 COIEPKaHUe, SIBJISETCA JIMIb opuandyeckoil. OHa He npeanonaraer (akTU4ecKon
YCTOMYMBOCTH TPaKIAHCTBA M 0OPA3yIONIMX €ro coaep:kanue npas 1 odsi3anHocTel. Ha Hee He Biu-
SIIOT TaKKe HU 00BEM TIpaB M 00S3aHHOCTEN TOW WJIM MHOW KaTeropvu TpakjiaH, HU HeoOecIeueH-
HOCTb, HM (PaKTMUECKOE HEPaBEHCTBO I'Pak/iaH B TOM WMJIM MHOM TOCYy/IapCTBeE.

Pan rpaxnan, ykassiBan C.B. YepHrUeHKO, MOTYT OKa3aTbCsl HE B COCTOSIHUM OCYLIECTBIISITh
MpeIoCTaBIeHHbIE UM TpaBa. POpPMaIIbHO, OTHAKO, TU IpakaHe BCe paBHO OyayT oOnajaTh yKa-
3aHHBIMU TpaBaMu: (paKTUYECKasi yCTOMYMBOCTD JAHHBIX MPaB, TO €CTh UX PEasbHOCTb, 00eCTIeveH-
HOCTb U IOpHIMYECKas UX YCTOMYMBOCTb HE COBINAAAIOT. BO3MOKHOCTD TAKOTO COBIMAAECHUS 3aBUCUT
B KOHEYHOM CYETe OT COLMAIBHOTO CTposi rocyaapcTBa. 13 storo cinenyer, cuuran C.B. YepHuueHko,
YTO TP XapaKTEPHUCTUKE I'PakAaHCTBa HEOOXOIMMO MOMHHTH HE TOJIBKO O €r0 I0pUINIECKOI YCTOM-
YUBOCTH, HO TaKKe U O (PaKTMUECKOM 3HAUYEHUU TAKOH YCTOIUMBOCTH.

YcroitunBocTh rpakaaHcTsa, no MHeHHo C.B. YepHu4eHKo, ABJSETCS OCHOBHBIM IPaBOBBIM
KpUTEepHUEM, OTJIMYAIOIIUM €ro OT IIPAaBOBOM CBSA3M, CYIIECTBYIOIIEN MEX/1y TOCYAAPCTBOM U IIPOKU-
BaIOLIMM B HEM BPEMEHHO WJIY [TOCTOSIHHO MHOCTpaHIiaMu. VIHOCTpaHILIibl MOTYT UMETh [TpaBa U HECTU
00s13aHHOCTH, AaHAJIOTUYHBIE TIPaBaM U 0OSI3aHHOCTSIM, KOTOPBIMH OOJIaIAl0T rpakaaHe rocy1apcTBa
ux npedpiBanust. OIHAKO 3TO HE JaeT OCHOBAHM S, IOJ1araJl OH, CAUTATh UX I'PakAaHaMH UJTH XKe BKJTIO-
YyaTh B COIEpKaHUE TPaXJaHCTBA TOJIBKO T€ MpaBa U 00S3aHHOCTH MEXIY JIMIIOM U TOCYIapCTBOM,
KOTOpbIE OTJIMYAIOT TpaXkJaH OT uHocTpaHieB. CoBMaaaiolye mpaBa u 00s13aHHOCTH IPaXAaH U UHO-
CTpaHLIEB OTJIMYAIOTCS HE TOJIbKO TEM, UTO MEpBbIe YCTOWYMBBI, a BTOPbIE HET. B KoMILIekce npasa u
00s13aHHOCTH TOCYJAPCTBA B OTHOIIEHNH MHOCTPAHIIA M HA0OOPOT He 00pa3yloT eAMHON YCTONIUBON
MIPaBOBOM CBSI3M, B TO BPeMsI KaK COYETaHHE BCEX B3aMMHBIX MPaB U 00sS3aHHOCTEN rocyaapcTBa
rpakJIaHAHA TaKyIo CBSI3b 0Opa3yIoT.

C.B. YepHHueHKO MOJUEPKHBAJ, UTO JaXKe eCId KaKoe-TMOO rocyl1apCTBO YCTAHOBUIIO a0Cco-
JIOTHO OJMHAKOBBIE MTpaBa M 00sS3aHHOCTH ISl COOCTBEHHBIX I'PakiaH U MHOCTPAHIIEB, TO U B 9TOM
cilyyae MeX[JY YKa3aHHBIM TOCYJIapCTBOM M HAaXOSALIMMMCS Ha €ro TePPUTOPUM MHOCTPaHIAMU
YCTOMYMBOM MTPABOBOM CBSI3Y HE BO3HUKHET.

C touku 3penus C.B. YepHudeHKo, KpoMe MpaBOBOM YCTOMYMBOCTH, TPaKIAHCTBO OOJagaeT
ele OfiHUM Ipu3HaKoM. OHO OCHOBAHO B MPUHIIMIIE HAa (PaKTUUECKOM CBSI3M JIMLA C TOCYIapCTBOM,
KOTOpOE M0 COOCTBEHHOMY YCMOTPEHUIO YCTAHABIMBAET YCJIOBHS MPUOOPETEHHS U YTPAThl CBOETO
IPaKIQHCTBA. YCIIOBUS 9TH Pa3HOOOPA3HBI ¥ OTIIMYAIOTCS JPYT OT Ipyra B pa3IMYHBIX FOCYAApPCTBAX.
OnHako B MX OCHOBE JISKUT OOIINI NMPU3HAK: BCE OHU UCXOMAT U3 HEOOXOAMMOCTH (haKTHUECKOU
CBSI3M TPaXJaH C COOTBETCTBYIOIIMM rocyaapcTBoM. Heo0xoquMocTh (hakTMUECKOM CBSI3U I'PaskIaH C
rOCyAapCTBOM, IOYEPKMBAJ OH, O3HA4YaeT HE TOJIbKO TO, YTO IPakIaHCTBO MPEIOCTABIISETCS JIMLAM,
yke (PaKTUYECKU CBA3aHHBIM CIAHHBIM rocyi1apcTBOM. OHO MOXET MPEeJOCTaBIATHCS TaKKe JIMLaM,
KOTOpbIe HUKOIZIA He ObUTM (DAKTUYECKH CBS3aHBI C YKAa3aHHBIM T'OCYIApCTBOM, HO B OTHOIICHUM
KOTOPBIX €CTh OCHOBAHMSI MOJIaraTh, YTO OHU OYIYT C HUMH CBSI3aHBI.

Kpurepwmii paktrueckoii cBsizu, ormevan C.B. YUepHuueHko, He 00s13aTesieH ¢ MpaBOBOM TOUKH
3penus. Hannure y nuna pakTryeckoil CBsI3U C TOCYAapCTBOM HE BCETZa CBUAETEbCTBYET O TOM,
YTO 3TO JIMIIO 00JIaaeT rPaskIaHCTBOM JAHHOTO TOCyaapcTBa. B To ke BpeMs B COBPEMEHHBIX YCIIO-
BUSIX BO3MOXXHBI CJTy4au, KOI/la T'paskJaHUH yTPATHII BCSAKYIO CBSI3b CO CBOUM T'OCYAApPCTBOM, HO TEM
HE MEHee COXpaHseT CBOe IrpaxJaHcTBO. [103TOMy MOXKHO yTBEpXkIaTh, 4YTO (PaKTUYECKasl CBSI3b CO
CBOMM TOCYJapCTBOM JIEKUT B OCHOBE I'PaXKAAHCTBA TOJBbKO B NpuHIMIE. OJHAKO UCKITIOYEHUS HE
MOT'YT MOKO/Ie0aTh 0OIIIero mpasmia. BoJbIIMHCTBO TpaXkaH JII0O0ro rocy1apcTsa Beeraa akTiye-
CKM C HUM CBSI3aHbI. DTO BBIPAKAETCS MPEK/Ie BCErO B TOM, YTO OOJBIIIMHCTBO HACEJIEHUSI TOCYAap-
CTBa B HOPMAJIbHBIX YCJIOBUSIX )KMBET Ha ero tepputopuu. [loctossHHOE pokUBaHUE Ha TEPPUTOPUN
rocyznapcrsa, noguepkusai C.B. YepHnueHko, — Hanbosee TUMAYHBIN BU]T (PAKTUIECKOH CBSI3H JIUIIA
c rocygapctBoM. boree Toro, cunTai oH, 3To HanOoJiee MPOYHBIN B TAKOW CBsI3U. IMEHHO Io3TOMY

40



O. E. Kyradun. «Poccuiickoe rpaxkIaHCTBO»

MOCTOSTHHOE MTPOKMBAHKE HA TEPPUTOPHUU FOCYAAPCTBA UTPAET HEMATIOBAXKHYIO POJIb IPH MPEJOCTaB-
JIEHUH TPaXkJaHCTBA.

I'pasxnanctBo, o MueHuIo C.B. YepHIUEHKO, — 3TO MPUHA/JIEKHOCTh B TIOJIMTUUECKOM CMBbICIE
K Tepputopur. VIHOCTpaHell He SIBIISETCS «T'PakJaHWHOM» TEPPUTOPUH B MOJTMTUYECKOM OTHOIIIE-
Hun. Ero kak Obl He OXBaThIBAeT JIEJICHUE HACEJICHUs TI0 TePPUTOPHATbHOMY MpU3HaKy. ['paxmaH-
CTBO SIBJISIETCS] HE TIPOCTO MPUHAJIEKHOCTBIO K TEPPUTOPUH AAHHOTO FOCYAAPCTBA, HO MPECTaBIIseT
co00ii TIpexk/ie BCEro MpaBoOBYIO KATErOpUIO, T. €., UHBIMU CJIOBAMH, SIBJISIETCS] BHIPAKEHHEM B IpaBe
yKa3aHHOH NpuHaieskHOCTH. [IpaBoBbie ke KaTeropuu, OTMevas OH, 10 CPAaBHEHHIO C MOJTUTHYE-
ckuMHu Oosiee KOoHcepBaTUBHBL. [lo3TOMYy B TeueHue Oosiee WM MeHee UIMTENIbHOrO Meproa OHU
MOT'YT COXPAHSITHCSI, XOTSI TIO]] BIUSIHUEM Pa3BUTHsI SKOHOMUYECKMX OTHOIIEHUI BOZHHMKAET TOJH-
THUYECKasi HEOOXOAUMOCTb B MX U3MEHEHHH.

C.B. YepHHueHKO YKa3blBaJl, YTO TPAXKIAHCTBO SIBJISIETCS IOPUANIECKUM OTpakeHrueM (hakTa
MPUHAJIEKHOCTH JIMIIA K OOLIECTBY, CJIEJOBATENIbHO, K OMHOMY M3 CYIIECTBYIOIIMX B HEM KJIACCOB.
10 ¥ OOYCIOBIMBACT 3aBUCUMOCTh TPAKAAHCTBA OT (DAKTUYECKOW CBSI3W JIMIIA C TOCYIAPCTBOM.
VIMeHHO B Ty YKa3aHHBIX IIPUYUH COOTBETCTBYIOIIEE JIMIIO HAYMHAET PACCMATPUBATHCS KaK TOJH-
THYECKasi PUHAJIIE)KHOCTh TEPPUTOPUHN TOCYJAPCTBA, U MEXKIY HUM U TOCYJapCTBOM YCTaHABIIH-
BAeTCsl yCTOMYMBAsI MPAaBOBasi CBsI3b. [109TOMY M BO3HMKAET MOMUTHYECKAst HEOOXOOMMOCTh B MaK-
CUMaJIBHOM COBIIQJICHUH JIUII, OOJMAAI0NINX T'PakJIAHCTBOM JTaHHOTO TOCYJapcTBa, C HACEJIEHUEM,
(pakTHUECKM TIPOKUBAIOIIMM B €r0 rpaHuLiax. TpyaHO MpeACTaBuTh, 1o ciaoam C.B. YepHuueHko,
YTOOBI TOCMIOJCTBYIOIIMH B JAHHOM OOIIECTBE KJIACC COCTOSUT M3 MHOCTPAHIIEB WJIM YTOOBI OOJIBIIMH-
CTBO T'pa’kJIaH COOTBETCTBYIOIIET0 rocyapcTBa (haKTUYECKU MPUHAIICKAIU K IPyroMy OOIIECTBY U
MPOXXMBAIM ObI 32 Tpanuliell. Eciu Takoe mosoxkeHue ObUTo Obl BO3MOXKHBIM, TOCIIOJCTBO TOTO HJIH
MHOTO KJIacCa 0Ka3aJioCh Obl BECbMa HEIOJITOBEYHBIM.

C.B. UYepHuueHKO OTMeYas, YTO I'PakJaHCTBO, pacCMaTpuUBaeMoe KakK MPUHAAJIEKHOCTb K
rOCy/IapCTBY B IMOJUTHYECKOM U IOPUIMUYECKOM CMBICIIE, — sIBJIEHUE, CBOMCTBEHHOE ToCyJapcTBaM
BCEX THIOB. DTUM OOBSCHSIETCSI BO3MOKHOCTD 3aKJTIOUEHHSI COTJIAIIEHHUI 110 BOITPOCAM I'Pask/IaHCTBA
ME>X/1y TOCYIapCTBaMH, IPUHAIJICKAIIMME K Pa3IMYHBIM COLIMATBHO-9KOHOMHUYECKUM CUCTEMaM.

JlaBasi orpezieieHe Ipask/IaHCTBa KaK MPAaBOBOTO SIBJICHHUsI, OH YKa3bIBJI, YTO 3TO MPAaBOBas
CBSI3b (PU3MYECKOTO JIMIIA C TOCYIAPCTBOM OIPEIEICHHOTO THIIA, XapaKTepU3yIoIasics yCTONIMBO-
CTBIO, KOTOpasi MPOSIBIISIETCS] B IPOCTPAHCTBE — B BUJIE €€ COXPAHEHHS HE3aBUCUMO OT MECTOHAXO0X-
JEHUS JIUIA, ¥ BO BpEMEHH — B HEITPEPBIBHOCTH MTPY BO3ZMOKHOM M3MEHEHHH ee COfIepKaHusl, COCTO-
Sas U3 B3aMMHBIX MPaB U OOSI3aHHOCTEH rOCyAapcTBa U JIMIA, YCTAHOBJICHHBIX TOCYIApCTBOM B
MHTEepecax Kjacca (KJIacCoB), OpPyIMeM KOTOPOTrO OHO SIBJISIETCS, U CYIIECTBYIOIIAsl B IPUHIIMIIE HA

OCHOBE (PaKTUYECKOH CBS3U JIMLA C TOCYAAPCTBOM o7,

OnpeneneHHblid UTOT CIIOpaM O MOHATUM T'pakJaHCTBA NoABeo NpuHATHe 1 aekadps 1978 r.
HOBOTO 3aKkoHa o rpaxaanctee CCCP. B nokisiaze o MpoeKkTe 3Toro 3akoHa Ha AecATou ceccuu Bep-
xoBHoro Cosera CCCP neBsitoro co3biBa 1 nekabps 1978 r. rpakaaHCTBO XapaKTepru30BaloCh Kak

«BbIpaKEHUE TIOJIMTUYECKON U IIPABOBOM CBSI3U JIMYHOCTU C TOCYAAPCTBOM» 8 Sra opmyiia nomy-
yiia OTpaXk€HHe B ONpPENeIEeHUSAX COBETCKOTO I'pa)JaHCTBA, JAHHBIX B OTEYECTBEHHOW IMPABOBOM
JMTeparype 1ocje NpUHATUS HOBOI'O 3aKOHA O I'PaXkJaHCTBE.

Tak, I'.1. TyHkuH, AaBas onpenesieHUe IpaxJaHcTBa, nucan: «Ilox rpaxaaHcTBOM NOHUMA-
€TCsl MOJIUTUKO-TIPABOBAsl CBA3b YEJIOBEKA C TOCYJAPCTBOM, KOTOpAs XapaKTEPU3YeTCsl YCTOMYUBO-
CThIO, OOJIa/JaHNEM ITpaBaMU U 00SI3aHHOCTSIMU B OTHOILIEHUH TOCYAApCTBa, a TAK:Ke IpaBaMu U 00s-

3aHHOCTSIMM I'OCY/IapCTBa B OTHOLIEHUM YeJIOBeKa» 69

«['paxxmancTBo, — ykaspiBan B.C. OcHOBHH, — IpeaCTaBIsieT co00i 0COOYIO MOIUTUKO-TIPABO-
BYIO CBA3b JIMIIA ¢ rocyaapcTBoM. OHa OCHOBaHa Ha IOPUIMUYECKOM MPU3HAHUK IOCYAApPCTBOM JaH-
HOT'O JIMIAa CBOMM T'pakJaHWHOM, BBIPAXKAETCsl B PACIPOCTPAHEHUMH HA HErO CYBEPEHHOW BIJIACTH
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rocyaapcCrsa, HE3aBUCUMO OT MECTa IMMPOKHUBAHUA — B MPEAC/Iax I'PaHnI UJIW BHE I'PaHULL 9TOTI'O IroCy-

napcrBa. Ilocnennee 00s3aHO 3alMILATE UHTEPECH! CBOMX TPaXJaH U 3a rpaHHueﬁ»m

I'paxkjaH Heb3s1 paccMaTpUBaTh KaK COBOKYITHOCTB JIML, IPOXKMBAIOIIMX HA TEPPUTOPUH TOCY-
napcrBa, cuntai B.C. OcHOBHH, 10O 10 3TOMY MPHU3HAKY MOCTIEIHIE 00pa3yloT HACEIeHNE CTPaHbI —
KaTeropMio 1eMorpauyecKylo, a He MOJUTUKO-NPaBoOBYI0. ['pakiaHe, 0 ero MHEHHUIO, — 9TO TaKKe
HE COBOKYIHOCTb JIMLI, HA KOTOPBIX PAaCIpOCTPaHsETCs BIACTh FOCYAApCTBa, MO0 OHA 00s3aTesbHA B
PaBHOIA Mepe U I THOCTPAaHHBIX I'Pak[aH U JIML Oe3 rpakJaHCTBa, IPOKUBAIOIINX HA TEPPUTOPUU
rocynapcTBa. [IpaBamu 1 003aHHOCTSIMHU B TOCYAAPCTBE Ha/IeNIeHbI BCE JIMIIA, IOCTOSIHHO WJIA Bpe-
MEHHO IIPOKMBAIOIINE HA €r0 TEPPUTOPHH.

I'paxkjanuHOM rocyaapcrsa, noguepkuai B.C. OCHOBUH, JMLIO ABJISIETCA HE B CUJTy MPOXU-
BaHMs HA €r0 TEPPUTOPUM, IOTUUHEHUSI TOCYAAPCTBEHHON BJIACTH, HAJIENEHNs TIpaBaMu U 00s3aH-
HOCTSIMH, a BCJIE/ICTBUE CYLIECTBYIOIIMX MEX/1y JMLIOM U TOCYIapCTBOM OCOOBIX CBSI3€H, COCTABIISA-
IOLIMX COZIEP)KAHUE I'PAXKIAHCTBA.

ITpaBoBOIi XapakTep CBsI3M JIMLIA C TOCYJApPCTBOM, 00pa3yIoliell OTHOLIEHH I'PakJaHCTBa, YKa-
3piBasl B.C. OCHOBHH, BbIpaX)aercs B ee I0puIuieckoM odopmiieHud. ['paxkaaHCTBO — IIPaBOBOE, a
He (paKTUYECKOe COCTOSTHUE.

T'ocynapctBo, OTMeuall OH, yCTaHABIMBAET ITPUHAIEKHOCTh K CBOEMY I'PaXk JAHCTBY 3aKOHO/IA-
TEJIbHO, UCXO/1s M3 IPUHIIMIIA UICTOPUUYECKH CIIOKMBLIENCS peeMCTBEHHOCTH. ['ocynapcTB” B 3aKOHe
WJIM MIHOM IIPaBOBOM aKTe OIpeiesisieT TakKe OCHOBAHUS U MOPSAAOK NPHUOOPETEHUs TPakJaHCTBA U
ero yrparbl. OTHOIIEHUS TPakJAaHCTBA HE MOTYT ObITh PACTOPTHYTHl OJHOCTOPOHHUM AKTOM JIMILA.
ToJbKO rocyJapcTBO MOXKET MO XOAATANCTBY JIMIA WM B UCKJIIOYUTENBHBIX CIydasx Mo CBOEH UHU-
LIMaTUBE PACTOPTHYTh CBSA3U, COCTABJIAIOLIME OTHOILEHUs rpaxaaHcTBa. COCTOSIHYME B IPaX/AaHCTBE
IOPUMUYECKU TOATBEPKIAETCS COOTBETCTBYIOLIMM JOKYMEHTOM. ['0Cy1apcTBO perucTpupyer Takue
aKTbl TPAKJAHCKOTO COCTOSIHUS, KaK POXKJIEHUE U CMEPTh CBOETO IPaXkJaHUHA.

B.C. OcHOBHMH cuMTall, YTO B COBETCKOM I'OCYAAPCTBE CYLIHOCTh TOH IMOJUTUKO-IIPABOBOM
CBSI3M JIMIIA C TOCYJApCTBOM, KOTOpasi oOpa3yeT OTHOLUEHUS IpakJaHCTBAa, UMEET KayeCTBEHHO
HOBBII xapakTtep. Hanmuio, cocrosiiiee B COBETCKOM T'pakJaHCTBE, paclipOCTPaHAETCsl CyBepEeHHast
BJIaCTh, CyObEKTOM KOTOPOI OHO caMo fIBJISIETCs, BXO[s B COCTaB COBETCKOro Hapopa. Ilostomy oH
OIIpEe/IeJIsll COBETCKOE I'PAKAAHCTBO KaK OCHOBAHHYIO Ha IOPUAMYECKOM IPU3HAHMUHU TOCYAApCTBA
MOJIMTUKO-TTPABOBYIO CBSI3b JIUIIA C COBETCKUM IOCYAAPCTBOM, BJIEKYLIYIO PaClIpOCTPAHEHUE HA JaH-
HOE JIULIO B MOJTHOM 00beMe CyBEPEHHOM rOCyJapCTBEHHOM BJIACTH, AKTUBHBIM YYaCTHUKOM KOTOPOMi
OHO SIBJISIETCS], @ TAKKE BCEX MPaB, CBOOO M 00SI3aHHOCTEN I'pakjaH, 3aI|Ty ero rocyAapCTBOM Kak

B CCCP, tak u 3a ero HpenenaMI/I71.

JI.B. JlazapeB oT™MeYaJl, YTO COLMAIbHYI0 OCHOBY COBETCKOIO I'PaKJAHCTBA COCTABJISIET MPH-
HAJVIE)KHOCTh JIMIIA K COLMATMCTUYECKOMY OOIIECTBY, K APYKECTBEHHBIM TPYASAIIMMCS KjlaccaM |
COLIMAJIbHBIM TPYIIIaM, a Ha 3Tare pa3BUTOr0 COIMAIN3Ma — MPUHA/IE)KHOCTh K HOBOM UCTOpUYE-
CKOM, COLIMAIbHOM Y MHTEPHAITMOHATILHON OOLTHOCTH JIIOIEH — COBETCKOMY Hapomy, o0JagaionemMy
BCEH TMOTHOTOW BJIACTH B TOCYAApPCTBE, BCEMU MATEPUAIbHBIMU M JYXOBHBIMU OOTraTCTBaMH OOIIle-
CTBA. DTUM, CUMTAJI OH, IPEJONPEAECIAETCS COLUANTUCTAYECKAS CYITHOCTh COBETCKOTO I'PakJaHCTBA,
XapakTep B3aMMOOTHOILIEHUI JIMYHOCTH U COLIMAIMCTUYECKOrO roCy/1apcTBa, OTIMYAIOIIUECs TapMO-
HUYHBIM COUYETAHUEM O6H.[€CTB€HHLIX N KOPEHHBIX JIMYHBIX UHTCPECOB, BO3MOKHOCTBIO dAKTUBHOI'O
Y4acCTHA KaXJ0ro rpa’kgaHuHa BO BCEX C(l)ean KU3HU 06H1€CTB21, B YIIpaBJICHUU IrOCyJapCTBEHHbIMU
1 OOIIECTBEHHBIMH JIeJIAMHU.

C touku 3penus JI.B. JlazapeBa, 1o cBOeMy I0pUIMUYECKOMY COIEPKAHUIO COBETCKOE I'PakAaH-
CTBO BBICTYMAET KaK MOJIUTHYECKAsl U MPaBOBasi CBsI3b JIMYHOCTH C COBETCKUM rocynapctsom. OHa
XapaKTepu3yeTcsl YCTOMYMBOCTHIO M HE OTPaHWYEHA TEPPUTOPUATBHBIMU MpeesaMu rocyaapcTna,
YTO OTJIMYAET €€ OT IIPABOBOM CBS3M, BOZHUKAIOIIEN MEk/1y COBETCKMM IOCYJapCTBOM U HAXOISIIU-
mucsi B CCCP nHOCTpaHHBIMY I'pakJaHAMU U JIMLIAMH 03 TPakIaHCTBA.
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JI.B. JlazapeB noguepKuBall, 4TO B UHCTUTYTE I'PakJAHCTBA HAXOAUT KOHKPETHOE BOILIOLIE-
HUE CYBEPEHUTET COBETCKOro rocygapcrsa. CyBepeHHBIM IPaBOM roCy/1apcTBa SIBJISIETCS pelleHNe
1IEJIOr0 psiia BOMPOCOB I'paAaHCTBA. M y JIMYHOCTH MMEIOTCS COOTBETCTBYIOIINE CyObEKTHBHBIC
1IpaBa, CBSI3aHHbIE C TpakAaHCTBOM. OJHAKO TOJIBKO TOCYAApCTBO MPABOMOYHO pellaTh OKOHYa-
TEJILHO BOIIPOCH! B 3TOM c(pepe Ha OCHOBE COBETCKOI'O 3aKOHOJATENILCTBA M MEKAYHAPOIHBIX JOTO-
Bopos CCCP.

Oo6naanue COBETCKUM IpaxJaHCTBOM, Kak cuutai JI.B. Jlazape, umeer as auua psij npa-
BOBBIX [IOCJIEACTBUI. DTO, BO-NIEPBBIX, pACIIPOCTPAaHEHUE Ha IPaXJaHWHA IPUCAUKIIMY TOCY1apCcTBa,
CYBEpPEHHOM rOCyIapCTBEHHOM BJIACTHU, IEMCTBUS COBETCKUX 3aKOHOB Kak Ha Teppuropun CCCP, Tak
¥ 3a ee MpeieiaM1; BO-BTOPBIX, IPEIOCTABIEHHE B TIOJHOM 00BbeMe BCeX MpaB U CBOOOJ M BO3JIOKE-
HUE 00513aHHOCTEM, YCTAaHOBJICHHBIX KOHCTUTYILIMEW U 3aKOHOIATEIbCTBOM; B-TPEThUX, OCYILIECTBIIE-
HUE TrOCyIapCTBOM 3alUTHI ITPaB U 3aKOHHBIX MHTEPECOB IPaXkJaH Kak BHYTPU CTPaHbl, TaK U 3a ee

HpeﬂeﬂaMI/I72.

JI.I. BoeBoauH mof, rpa)aaHCTBOM MOHMMAaJl IIPABOBYIO MJIM MOJMTUKO-TIPABOBYIO IPHHA/I-
JIEKHOCTD JIML K IAaHHOMY T'OCYAApCTBY, B CUJy KOTOPOW Ha HMX PaclipOCTPaHSETCs] CyBEpEHUTET
3TOr0 rocyJapcTBa MU OHU MOJBb3YIOTCS C €0 CTOPOHBI 3aIMTON CBOMX IpPaB M 3aKOHHBIX MHTEpe-
COB KaK BHYTPHU CTpaHbl, TaKk U BHe ee npeesoB. COBETCKOe I'pakJaHCTBO, yKa3bIBaJl OH, Oyay4u
COCTaBHBIM JIEMEHTOM IIPABOBOI'0 CTaTyca IPakaH, BMECTE C TEM SIBJISIETCS CAMOCTOSTEIbHBIM I'OCY-
JApCTBEHHO-NPaBOBBIM MHCTUTYTOM. Ero copepikanue ckjafplBaeTcs U3 CrieliM(PUUYEcKUX MpaB U
00sI3aHHOCTEH JIMIIA IO OTHOLIEHUIO K COBETCKOMY TOCYJapCTBY M COBETCKOTO TOCYAAPCTBA IO OTHO-
IIEHUIO K JaHHOMY Jiily. OHU BO3HHUKAIOT B CBSA3U C PACIPOCTPAHEHUEM Ha JAHHOE JIULO I0PUCIMK-
MM COBETCKOTO TOCYJApCTBa, C MPEJOCTABICHUEM JIMITY MPABOCIIOCOOHOCTH B TIOJHOM OOBEME, C
OXpaHOM MpaB U 3aKOHHBIX HHTEPECOB IPaXKIaH.

Cpenu Takux npaB 1 00s13aHHOCTEN pelaioliee MecTo, noguepkusai JI.[I. BoeBonuH, npuxaji-
JIEXKUT MpaBy KaJI0ro IpaXkJaHMHA MOJIb30BAThCS 3aIUTON U TOKPOBUTEILCTBOM CO CTOPOHBI COBET-
CKOrO IrocyJapcTBa Kak BHYTPHU CTpaHbl, TaK U BHE €€ MPeJesioB, a Takxke 00sS3aHHOCTH ObITh Bep-
HBIM CBOEMY COLIMAIMCTHYECKOMY oTeuecTBY. Haxomsch noa 1opucarKIIMe COBETCKOro rocy1apcTaa
U Hecs nepe]] HUM OTBETCTBEHHOCTb, 0TMeuasl oH, rpaxgaHud CCCP BcaencTBre 9TOro He MOXeT

OBITH BBIJIaH MTHOCTPAHHOMY rocyIIapCTBy73.

OuepenHoe odurmanpHoe omnpeneneHne rpaxaanctBa CCCP copepxkanoch B mpeamOylie
3akona CCCP or 23 mas 1990 r. «O rpaxgancrse CCCP». «I'paxnanctso CCCP, — rosopuioch B
Hel, — onpe/essieT MOCTOSHHYIO MOIMTUKO-TTPABOBYIO CBs3b JHiia U COBETCKOro rocyapcTBa, Haxo-

AAIILYI0 BBIPAKEHUE B X B3aUMHBIX ITpaBax U OGS3aHHOCTSX» |

910 omnpesesieHne ObUIO PACLIEHEHO HEKOTOPbIMHU MCCJIEAOBATEISAMM KAK SIBHBIA PYIUMEHT
Totamutapusma. «Ilomydaercs, — orMeyanoch B yueOHUKe «KOHCTUTYIIMOHHOE (rOCyAapCTBEHHOE)
IIPaBO 3apyOeKHBIX CTPaH», — YTO €CJIM YEJIOBEK HAXOOUTCS B MOJIUTUYECKOW ONMO3MUIIMU K IOCy-
JapCTBY, TOUHEE — K €ro MpaBALIMM Kpyram, He paszfesiseT MX MOJUTHKH, TO OH Bpoje Obl yke U
He rpak/laHuH. Ha 3ToM, B 4aCTHOCTH, CTpOMJIach CyLIECTBOBABIIAs JO cepeanHbl 80-X rojloB aHTH-
JEMOKpPATHUYECKas MpaKTUKa JIMIIEHUS IPakKJAHCTBA U BBICBUIKM «JUCCUIEHTOB», KOTOPBIM TPYIHO
ObLJIO CKOJIbKO-HUOYAb YOEANUTEIbHO BMEHUTh COBEPLIECHUE NTPECTYIUIeHUs. B eficTBUTENbHOCTH ke
I'pak/IaHCTBO — IMEHHO I1paBOBasi, 8 HUKOMM 00pa30M He MOJMTUYECcKas CBA3b YeJOBEKa C rocyap-

CTBOM»75

Hogas Poccust BcTynmia B HOCTCOBETCKUI MEPHOJL C HOBBIM 3aKOHOM O TPakJIaHCTBE, B KOTO-
POM YKa3bIBAJIOCH (ITpeaMOyJIa), 4To TPaKAaHCTBO «€CTh YCTOWYMBAS TMPABOBAs CBSI3b UEJIOBEKA C
rOCYIapCTBOM, BBIPAXAIOIIASACId B COBOKYITHOCTH MX B3aMMHBIX MpaB, 00SI3aHHOCTEN U OTBETCTBEH-
HOCTH, OCHOBaHHasI Ha IIPU3HAHUHU U YBOKEHUH JJOCTOMHCTBA, OCHOBHBIX ITPAB 1 CBOOO]I UEJIOBEKa» 7
NmenHo 310 omnpeneneHre rpakJaHCTBa U CTAI0 HauOoJee UCMOob3yeMbIM B paboTax OTeyecTBEH-

HBIX IOPUCTOB ITOCTCOBETCKOI'O IIEpHUOIA.
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Tak, M.JI. [lladup nonarain, 4to «rpaxaancTBo Poccuiickoit @eneparnuu npeacrapisieT cooom
YCTOMYMBYIO TIPABOBYIO CBSI3b MEXAY (PM3MUECKUM JIUIIOM U TOCYAapCTBOM, OCHOBAaHHYIO Ha MX B3a-
HWMHOM COTPYAHHUYECTBE U OTBETCTBEHHOCTH, HE OTPAHNMYCHHYIO BO BpEMCHU U ITPOCTPAHCTBE, B CUITY
KOTOPOH YeJIoBeK 00/1a/1aeT BCel MOTHOTOM MpaB v CBOOO, MPOBO3IJIANICHHBIX U TApAaHTUPOBAHHBIX
KOHCTI/ITyHHGﬁ M 3aKOHAMU, UCITOJIHACT O6H32].HHOCTI/I, a TaKXKE IMOJIb3YETCA 3aH_[I/ITOI71 W ITIOKPOBUTEJIb-

CTBOM IOCy/IapCTBa BHYTPH CTPaHBI U 32 ee npeneJIaMH»77

C.A. ABaKkbsIH CUMTAET YIIOMSHYTOE OIPE/EIEHNE YCTOSBIIMMCS B TEOPMU KOHCTUTYLIMOHHOTO
npasa. [Io ero MHeHuI0, XapakTepu3yolas rpaxJaHCTBO YCTOWYMBasi CBA3b JIMLA U IOCYAAapCTBa
O3HAYaeT, YTO IPaXJAHCTBO CYILECTBYET MOCTOSIHHO, OHO HE MOABEPKEHO aBTOMATMYECKOMY BO3-
NEHCTBUIO Pa3IMYHBIX BHEITHUX (PAaKTOPOB, a MPEATIoNaraeT 00s3aTeNIbHO Iary Kaka0i U3 CTOPOH —
JIMIAa ¥ TOCYAAPCTBA — JUISI €r0 NpHoOpeTeHrst Wil u3MeHeHus1. OH XapaKTepu3yeT rpakJaHCTBO Kak
IIPAaBOBYIO CBf3b, YTO O3HAYAET PEryJIMPOBAHME BOIPOCOB I'PAXAAHCTBA 3aKOHOJATEIbCTBOM Poc-
cuiickoil Peaepauyy. Bee oTHOIIEHN s, BO3HUKAIOIIME B CBA3M C TPaXkJAHCTBOM, NIOIYEPKUBAET OH,
SIBJISIOTCS IPABOBBIMU OTHOIIEHUSIMU U IOJDKHBI UIMETh B OCHOBE TY WJIM MHYIO HOPMY 3aKOHO/IATe b~
cTBa. [leficTBUSA rocy1apCTBEHHbIX OPraHOB U JAOJDKHOCTHBIX JIMI] IO BOITPOCAM I'Pask/IaHCTBA BhITE-
KaIOT U3 3TUX HOPM, COM3MEPAIOTCs ¢ HUMU. HUKaKkKMX U3MEHEHM COCTOsIHUSA TPakKAaHCTBa M0 «(pak-
THUUYECKOU JJOTOBOPEHHOCTH» MEXAY (PU3NUECKUMHU JIMLAMU JTUOO MEK 1y HUIMHU U TOCYJapCTBEHHBIMU
opraHamu ObITh He MOXeT. B Kak/1oM citydae TpeOyloTcest opHIraIbHble ISUCTBHS CTOPOH M TaKHe Ke
oumanbHble perieHns. ToNMbKO Ha UX OCHOBE OJJHO IIPABOBOE COCTOSTHHE YCTYIAET MECTO JPYTOMY.

Hanuuue poccuiickoro rpaxaancrsa C.A. ABakbsiH pacCMaTpUBAET B KAUECTBE MPEJIOChUIKH
00J1a/laHusI YeJIOBEKOM TOJHBIM 0OBbEMOM IpaB M cBOOOJ, 3aKperuieHHbX B Koncrutyuym PO u
TEKYIIIeM 3aKOHO/IaTeIbCTBE, 4 TAK:Ke UCTIONTHEHHE BeeX oOsi3aHHOCTel. Ecii uenoBek sBiisieTcst HHO-
CTPAHLIEM WJIM JIMLIOM O€3 rPpakAaHCTBA, YKA3bIBAET OH, K HEMY IIPUMEHSIETCS IPABUIIO «HALIMOHAJIb-
HOT'O peKMMa», T. €. OH MOJIb3YETCs MPAKTUYECKHU MOUTH BCEMM ITPaBaMM U CBOOOJAMU, HECET 00s-
3aHHOCTM HapaBHe ¢ rpaxjgaHamu P®. OpgHako ecTh omnpesiesieHHble BOBMOXHOCTH, OTMEYAeT OH,
KOTOpBIE CYILIECTBYIOT JIMIIb IJI POCCUHCKUX T'PaX[aH — MPaBO M30MpaTh U ObITh M30paHHBIM, B
Apyrux opmMax yyacTBOBaTh B YIIPaBJIEHUH I'OCYJapCTBEHHBIMU 1 OOLIECTBEHHBIMU JIeJIaMU, [TPABO
Ha TOCYIApCTBEHHYIO CITyX0y, 00sI3aHHOCTb CITyKObl B apMuK. CyIIECTBYIOT Ope/ie/IeHHbIE TIpaBUIia
7151 HEPOCCHSIH B YaCTH OTKPBITHUS TIPENPUSATHIA, CIETOB B OaHKaX, OCYIIIECTBIICHHUS IPOU3BOJICTBEH-

HOW JIesITEeIbHOCTH OTPEIeIEHHBIX BUJIOB, TOMy4eHus paboThl B Poccuiickoit ®enepanun u 1ip. 8

I'.B. IrHaTeHKO OTMEYaeT Tpy IIPEUMYILECTBA ONPEESIEHUS IPaKJAHCTBA, JAHHOTO B 3aKOHE.
Bo-niepBbIX, OTKa3 OT CJIOBOCOYETAHUS «ITOJIMTUKO-ITPABOBAS CBA3b» U YTBEPXKJICHUE TEPMHUHA «I1pa-
BOBas CBA3b» 003060>1<11aeT KBaHI/ICI)I/IKa]_II/IIO rpakaadHCTBa OT OUEHOYHBIX IMOJIUTUYCCKUX ITOAXOO0B,
HEPEIKO OCIIOKHABIIMX pEAIM3aLMIO ITpaBa Ha I'Pak JaHCTBO, IIPaBa HA €0 COXPAHEHUE WA U3MEHE-
HHe. Bo-BTOpBIX, 3aMeHa CJI0Ba «IOCTOSIHHAS» CJIOBOM «YCTOMUMBAs» Oojiee TOUHO OTpakaeT MpH-
3HAHHYIO MEXJyHapOIHbIM ITPAaBOM CBOOO/TY BHIOOPA IPaXAaHCTBA, T. €. TAKOHM MOAXO, IPH KOTOPOM
CTaOMJIBHOCTD MTPABOBBIX OTHOIIEHWI HE O3HAYaeT UX HEM3MEHHOCTH. B-TpeThrx, HoBOe omnpenee-
HUe OoJlee OPMEHTUPOBAHO HA 3aKperUIeHHe 3HAUYeHMs] TPakJaHCTBA KaK BaXHOTo (pakTopa perna-
MEHTALIAX IIPABOBOIO CTaTyca JIMYHOCTH.

ITo ero MHEHMIO, COBPEMEHHOE HOPMATUBHOE ITOHATHUE IPAKAAHCTBA ITPEIOIPENEIIAET CIIeyI0-
II1e KOHCTUTYITMOHHBIE HOPMBIL: 1) KaxJplii rpaskianuH Poccuiickoii @epeparmu o6nagaeT Ha ee Tep-
PUTOPUH BCEMH TTPaBaMH U CBOOOAAMH U HECET paBHbIE CO BCEMU OOS3aHHOCTH, MPEAYCMOTPEHHBIE
ee KOHCTUTYIMel; 2) npoxkuBaHue rpaxaanuHa PO 3a ee npeaenamMu He peKpallaeT ero rpaxjiaH-
cTBa; 3) rpaxaaHe PP 3a ee npeaenaMu Moib3yl0Tcs 3aIlIMTON M TOKPOBUTEILCTBOM CBOETO rocyap-

cTBa; 4) rpaxaaHnH P® He MOKeT ObITh JIMIIIEH CBOETO IPakAaHCTBA, MPaBa M3MEHUTH I'PAXAaHCTBO

HJIN p€aIn30BaTb HOPMY O BBIXOAC U3 HCFO79.

C.H. BaOypuH cumraer, 4To CBA3b YEJIOBEKA C rOCylapcTBOM Ha Pycu He orpaHuumBaercs
TOJIBKO OTHOILEHUSIMU MaTepHAJIM3Ma U BaCCaJIUTETa, HO MOJHUMAETCSl HA YPOBEHb HEKOETO AyXOB-
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HOT'O U KyJIbTYPHOTO €IUHEHHSI. «DTO eJUHEHNE, — TUIIET OH, — IPUIAET 0c000e CoaepkKaHne CaMOMYy
CYILIECTBY MHCTUTYTa IpakJaHCTBa B Poccuu, HomomnHss ollee MOHSITHE WHCTUTYTa IPakIaHCTBA
KaK yCTOMYMBOW MPaBOBOM CBSA3U YEJIOBEKA CO CBOUM IOCYAAPCTBOM IOJIOKEHUEM O CBA3U KYJIBTYp-
HOU U nipocTpaHcTBeHHOM. [{1st Poccum opuamaeckiie mpooaeMsbl Ipask/IaHCTBA IPHOOPETAIOT HEK Uit

(procopckui, KyIbTypOIOrUYECKUN CMBICIT» 80

ITo muenuio E.N. KomommHa, NOHATHE «POCCUIICKOE I'PaKAAHCTBO» B COBPEMEHHOM KOHCTH-
TYLIMOHHOM IIpaB€ MMEET TPU KauecTBa: a) IPakJaHCTBO KAaK YCTOMYMBas CBA3b yenoBeka ¢ Poc-
cuiickont Penepanyeii; 0) rpakJaHCTBO KaK KOHCTUTYLIMOHHOE MPaBO; B) TPAXKIAHCTBO KaK OJHA U3
OCHOB KOHCTUTYLIMOHHOTO cTpost Poccun.

I'paxxjaHCTBO Kak ycroiuMBas mpaBoBas cBs3b Jula ¢ Poccuiickon Penepanueit, cauraer E.A.
KomommH, ecth mpaBoBOe COCTOSIHUE, KOTOPOe MPUOOpeTaeTcsl M MPEeKpaIlaeTcsi B COOTBETCTBUU
¢ (penepasbHBIM 3aKOHOM. B crily COCTOSIHMA TpakAaHCTBA rOCYJapCTBO B IOJIHOM MEpe MPU3HAET
IpaBa U CBOOO/bI YeJIOBeKa, 3alllMIIAET ero He3aBUCUMO OT MECTa HaXOXKIEHHUS. .

PacnipoctpaneHo MHeHME, IOJYEPKUBAET OH, YTO IPakJaHCTBO €CTh COBOKYITHOCTbh B3aUMHBIX
npaB, 0OS3aHHOCTEH M OTBETCTBEHHOCTH YeJIOBeKa M rocyaapcTsa. OHAKO Takoe MOHMMaHUE TPak-
JAHCTBA, CYMTAET OH, OTPAHUYMBAET €TI0 KauyeCTBO KaK OIHOW M3 OCHOB KOHCTUTYLIMOHHOTO CTPOSI
Poccun. Eci cBOmUTh Tpak AaHCTBO K COBOKYITHOCTH B3aMMHBIX ITPaB, 00S3aHHOCTEH M OTBETCTBEH-
HOCTH, TO I'PaXXIAHCTBO OTOXKIECTBIISIETCS C MOCJAEIHUM U TEPSAET KaYECTBO CAMOCTOSATENIBHOTO 3JIe-
MEHTa IIPAaBOBOI'0 CTAaTyCa JIMYHOCTH.

B peaspnoM xu3HY, ykasbiBaeT E.J. Komomms, Henb3s pasnenuTs rpaxIaHCTBO Kak IpaBo-
BOE COCTOSIHUE U KaK OJHY U3 OCHOB KOHCTUTYLIMOHHOTO cTposi Poccuu, Tak Kak OHM B3aUMOITPOHU-
KaloT JPyT B Apyra. ['ocynapcTBO He MOXKET CyIIeCTBOBATh Oe3 IpakaaH U COOTBETCTBEHHO MHCTUTYTA
rpaxaaHcTa. [loatomy 1enecooOpa3HO, CUMTAET OH, MOJ POCCHHCKMM T'PaXIaHCTBOM IOHHUMATh
YCTOMUMBYIO ITIPaBOBYIO CBSI3b YeJioBeKa ¢ Poccuiickont ®enepanuen, B CUITy KOTOPOU OH MOXKET I10JTb-
30BaThCs MPaBaMU M CBOOOJAMH, HAXOAUTHCS MOJ 3aLUTON IOCyAapcTBa KaK BHYTPU CTPaHbI, TaK
Y 32 TPaHULIEH.

Ormeuas, 4TO B I0pUANYECKOM JIUTEPATYPE COAECPKUTCA KPUTHKA MOHATHS TPaKJAAHCTBA Kak
HE TOJIKO IIPaBOBOM CBSA3M JIALIA C TOCYJAPCTBOM, HO M CBSA3U MOJIMTUYECKOM, T. €. IOJIUTUKO-IIPABO-
Boi, kotopoe cyniectsosajio B CCCP, E.M. KomomuH cornaniaercs ¢ KpUTUKON IOHUMaHUS TPaxk-
JAHCTBA 3a IIPeJeIaMu MTPABOBBIX OTHOLIEHUI. BMeCTE ¢ TeM OH YTOYHSET, UTO, BO-IIEPBBIX, TAKOE
MOHMMaHKe COBETCKOTO I'Pak/IaHCTBA HE ObUIO OOIIETIPUHSITHIM, a, BO-BTOPBIX, HHCTUTYT I'Pak/1aH-

CTBa BO BCEX CTpaHaX UI'pa€T Ty UJIK UHYIO U IIOJIMTUYICCKYIO, U BOCIIUTATECJIbHYIO POJIb. 9T0, CUUTACT

OH, JIOCTATOYHO OYeBUIHBIN (pakT. Bormpoc B TOM, 4TOOBI 3Ta pOJIb HE UCKaXKaja IPAaBOBYIO CyTbSl.

IMo muenmio M.B. Barnasi, rpa)kaaHCcTBO SIBJSIETCSl BaKHEHINEW MPEANOCHUTKON OOs3aHHO-
CTH TOCYAApCTBa 3alMIIATh B MOJIHOM OOBbEME 3aKpeIlIeHHble B KOHCTUTYLIMH TpaBa M CBOOO/bI
myHocTU. [loz rpakaaHCTBOM OH NMOHMMAET MPABOBYIO MPUHAUIEKHOCTh JIMIA K JaHHOMY IOCY-
JapCTBY, T. €. MPU3HAHME IOCYJApCTBOM 3TOrO JIMILA B KAYECTBE IOJHONPABHOIO CyObeKTa KOH-
CTUTYLIMOHHO-TIPABOBBIX OTHOIIEHUHA. COCTOSIHME IPaKAaHCTBA, YKa3bIBAET OH, CO3/IAeT MpaBa 1 00s1-
3aHHOCTU [1s1 JIUIIA HE TOJIBKO Ha TEPPUTOPUH CBOETO IOCYapcTBa, HO U 3a PyOekoM.

B npaBoBom rocynapcrse, kak cuntaer M.B. barnaii, rpaxaaHcTBo o3HayaeT corjiacue Juua
Ha PaclpoOCTPaHEHUE Ha HETO I0PUCAUKIINY OCYJapCcTBa, BCEX 0O0SI3aHHOCTEN, YCTAHOBJICHHbBIX KOH-

CTUTYLIMEH 1 3aKOHaMHU. B To ke BpeMs rpaxkaaHe 001aJaloT B OTHOIIEHUH TOCYapCTBa ONpeesieH-

2
HBIMU IIpaBaMH U MOT'YT TpC6OBaTI> OT HETroO 3alllMTHI CBOUX np338 .

E.N. KoznoBa, ucxops U3 onpeesieHus rpaxaaHcTBa, CoIepskaIierocs B mpeamoysie 3akoHa o
rpaxaancTee Poccuiickoit denepaiivu, CYMTaeT, YTO B TOM JIe(PUHUIINK BbIAEJICHBI [JIaBHbIE, CYIIe-
CTBEHHbIE YePThI, XapaKTepu3ylolye rpaxaaHctBo. [IpaBoBoii xapakTep CBs3M JIMIIA C TOCYIAPCTBOM,
00pa3yIoIIni OTHOIIIEHUE IPakIaHCTBA, OHA BUIWT B IOPUIMUECKOM O(DOPMIICHUM STOM CBsI3M. [ pax-
JAHCTBO — MIPABOBOE, a HE MPOCTO (PAKTUIECKOE COCTOSTHUE.
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Kak nopuepkuBaer E.M. Ko3nosa, oTHOIIIEHUS I'paXk/IaHCTBA HE 3aBUCST HAIPSIMYIO OT (pakTa
MPOXKUBAHMS YeJIOBEKa B cTpaHe. [ pakJaHMHOM rocyjapCTBa JIMIIO SIBJISIETCS HE B CHUTY IPOKMBAHUS
Ha ero TepPUTOPHH, a BCIACICTBUE CYIIECTBYIOIIUX MEXIy JIUIIOM U TOCYAapCTBOM OCOOBIX CBSI3EH,
COCTABJISIIOIIMX COfepkaHue rpakaancTBa. OHU OCHOBAaHbI Ha I0PUIMYECKOM O(pOPMIIEHUN OTHOIIIE-
HUI IrpaXJaHCTBaA.

YcTounBOCTh OTHOIIEHWH TpakaaHcTBa, o MHeHuio E.M. KosnoBoii, 3akimovaercss B UX
MOCTOSTHHOM XapakTepe: OHU JJTATCS OOBIYHO OT POXKAEHUS A0 CMePTU I'pakJaHWHa, ISl HUX yCTa-
HOBJIEH OCOOBIH MOPSAJIOK MPEKpaIieHus1, He JOMYCKAIOIIUI pacTOPKEHUs UX I'PakJAHUHOM B OTHO-
CTOPOHHEM TOPSIKE.

OHa oTMeuaeT, YTo B TEOPETUUYECKUX UCCIIEIOBAHUSIX COBETCKOrO MEepUoja CYHTHOCTbh I'pax-
JAHCTBA CBOJWJIACH K TAKMM €ro MpU3HAKaM, KaK pacnpOoCTpaHEHUE Ha JIMIIO CYBEPEHHOU BJIACTU
rOCyJIapCcTBa M BHYTPU CTPaHbl, U 32 ee MpeesiaMu, HaJleieHUe JIMIA TOCYJapCTBOM BCEUl MOJIHOTOM
YCTAHOBJIGHHBIX 3aKOHOM IIpaB, CBOOOJ U BO3JIOKEHUH BCEeX OOSI3aHHOCTEH, KaK MPHHAJICKHOCTD
JMIa K rocygapcrBy. B atom, ¢ ee TOUKHM 3peHus, OTpa)ajach I'OCHOACTBOBABINAS B T€ BpEMEHa
KOHLIETIMS O PUOPUTETE TOCYAAPCTBA MO CPABHEHMIO C IMYHOCTBIO, O MOMJIOIIEHUH JIMYHOCTH TOCY-
JapCTBOM, KOTOPOE paccMaTpyBaJIOCh KaK BCEOOBEMITIONIAs, cCaMasi MacCOBasi OpraHU3alvsl TPyasi-
LIMXCS, BCErO HApO/a.

Hogwiit nogxos, nopuepkusaet E.W. Koznosa, k conepkaHuio OTHOIIIEHUH, CBS3aHHBIX C IPak-
JAHCTBOM, OOYCJIOBJICH IIPU3HAHKEM IIPUOPHUTETA OOITIeYeSIOBEYeCKUX IIeHHOCTe!, o3HavaeT [Ipu3Ha-
HUE YeJIOBEeKa U rOCyJapCcTBa PaBHOIIPABHBIMU, PABHOOOS3aHHBIMU CYObEKTaMU, HaJeJICHHBIMH B3a-
MMHOW OTBETCTBEHHOCTHIO.

[To muenuto E.W. Ko3noBoii, onpesienieHre rpakJaHCTBa KaK MOJTUTUKO-TIPABOBOM CBSI3M JIUIIA
C TOCYJIaPCTBOM MCXOAMJIO U3 TOCIIOJICTBOBABIIIEN B MPEKHUE TO/IbI UIEU O MOPATBHO-TIOIUTUIECKOM
€/IMHCTBE BCErO COBETCKOTO HApO/a 1 He CBA3AHO C CYITHOCTHIO OTHOIIEHU! I'PaXJaHCTBA, KOTOPHIM
CBOWCTBEH IPABOBOM, a HE MOJUTUYECKUI XapakTep. OOnagaHue rpaxaaHCTBOM, YKa3blBaeT OHa, —
MPEIOChLTKA TIOJIHOTO PACIPOCTPAHEHUS HA JAHHOE JIUIIO BCEX MPaB U CBOOOJ, MTPU3HAHHBIX 3aKO-

HOM, 3aIlIUTA JIMLA TOCYIAPCTBOM He TOILKO BHYTPH CTPAHBI, HO ¥ 33 €€ [IpeIe/aMu .

H.B. Butpyk ormeuaer, 4To ¢ I0pHIMIECKON TOUKHM 3peHHs TPAKIAHCTBO BBICTYIIAET, C OHOM
CTOPOHBI, KaK SIBJIHUE «O0OBEKTUBHOTO TIpaBa», C IPYroi Kak SIBJIeHHEe «CyObEKTUBHOTO MpaBa». B
MIepPBOM CJTy4ae rpakJaHCTBO MTPE/ICTABIsIeT COOOM MHCTUTYT MpaBa U 3aKOHO/IATENbCTBA. Bo BTOpoMm
cllydae pedb MET O TPakJAHCTBE KaK O MPU3HAHHOM (3aKpEeIUIeHHOW) 3aKOHOM IMPUHA/IJIeKHOCTH
JMIa K KOHKPETHOMY rocyapcTBy. B 3TOM KadyecTBe rpak/1IaHCTBO OMOCpeyeTcsl IpaBaMy JIMIHOCTH
10 MOBOAY T'paXkJaHCTBa (ero NpruoOpeTeHure, yTpara u T. 1.).

Mo ero MHEeHMIO, C IPU3HAHMEM TNPUHAIJIEKHOCTH JIMIA K TOCYIApCTBY MOcieaHee OepeT Ha
ce0s1 OIHOBPEMEHHO 00513aHHOCTb 3ALUTHI 3TOM MPABOBOM CBS3M 10 MPUHAIEKHOCTU. 3/1eCh MPO-
CMaTpUBAaeTCsl BHYTPEHHSIS IPSIMasi CBA3b IBYX CTOPOH B AESTEILHOCTH OJHOTO CyOBEeKTa — rocyaap-
CTBa — MPU3HAHUS MPUHAIJICKHOCTH U OXPAHbI STOrO MPU3HAHMS, Yepe3 KOTOPYIO U MPOSIBIISETCS B
JAHHOM CJTy4yae e€ro COLMasIbHas CYIIHOCTb M Ha3HaueHUe. DTO OTHOLIEHHE He MOKET ObITh MofIMe-
HEHO CBSI3bI0 Pa3HBIX CyObEKTOB. VIMEHHO TaKylo MOIMEHY, C €0 TOUKHM 3pEeHus, AealoT Te HCCIIeIo-
BaTeJM, KOTOPBIE PACCMATPUBAIOT IPaKJAHCTBO B Ka4eCTBE MPABOOTHOIIEHUS, T. €. KaK CBSI3b pas-
HBIX CYOBEKTOB.

[Mpu3HaHMe 3a JIMIIOM IpakJaHCTBA CO CTOPOHBI rocyAapcTBa, cuntaer H.B. Burpyk, He moxer
OBITh TIOCTABJICHO B OJVH PsiJ] C YCTAaHOBJICHUEM IOPUANYECKHX TPaB U 00SI3aHHOCTEH JINIIA, BBICTY-
TMAIOIIEro rPaXAaHMHOM JAHHOTO ToCyJapcTBa. Bo3HMKaIme mpy 3TOM CBSI3M Pa3HOIUIAHOBBI U HE
MOTYT OBITh OTOX/ECTBJICHBI. VIHBIMU CJIOBaMU, HY)KHO YETKO Pa3iMyaTh CBSI3U Pa3HbBIX MOPSJIKOB,

YCro HE 3aMEYalOT aBTOPBI, pacCMATPUBAIOIUEC I'PAKTAHCTBO KaK IIPABOOTHOIIEHUE MEKAY rocyaap-

CTBOM M JIMIIOM, BBIPpAXKAIOIIECECA B X B3aMMHBIX IIpaBax U O6H3&HHOCTHX84.

«['paknaHcTBO, — YKa3bIBa€T OH, — OTVIMYHO OT MPABOBOIO CTaTyca JUYHOCTU U JAPYIUX Mpa-
BOBBIX IOCJIEACTBUIA, MPEANOCBUIKOI KOTOPBIX BbICTyMaeT. OIHAKO caMOCTOSTEIbHOCTh YKa3aHHBIX
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HBJIGHI/Iﬁ HEJIb34d HPGYBGJII/I‘II/IBEITB. 9TO — CAMOCTOATCIBbHOCTD HCpa3pLIBHO CBA3aHHBIX HBJICHI/Iﬁ.
VIMeHHO B OpraHM4YecKod CBS3M IPakJaHCTBA U MPABOBOIO CTATyCa JIMYHOCTH KPOETCS MPUYMHA
TOTO, YTO MHOTHME YY€HbIe PACKPBIBAIOT COfIEpKaHUE IPaKIaHCTBA Yepe3 CUCTEMY IpaB, CBOOOJ U
00s13aHHOCTEN JIMYHOCTH, 00JIAIAI0IEH ITUM rpaxgaHncTBoM. [1o HarlieMy MHEHHMIO, C TPakJaHCTBOM
HPHMO n HCHOCpeIICTBeHHO CBA3aHbI KaK HpaBOBOI';I CTaTYC JIMYHOCTU, TaK U IOpI/ICIII/IKHI/IH, BKJIIO4Ya-
I0IIast OPUIMIECKYI0 OTBETCTBEHHOCTD JIMIIA TIepe] FOCYAapCTBOM U I0PUINYECKYIO 3aIlUTy CO CTO-
POHBI TIOCIIEHETO0. [ paskIaHCTBO CITYKHUT TEM IOPUIMUYECKMM OCHOBAHUEM, B CHITY KOTOPOTO JIMIIO
o0JiajiaeT B MOJTHOM 00beMe BCEMH IIPaBaMH U CBOOOJIaMU, BBITIONHSIET OOS3aHHOCTH, YCTAHOBJICH-
HBIC KOHCTI/ITyul/Ieﬁ n IIpyFI/IMI/I 3aKOHAMM, OTBEYACT 3a UX HapymeHI/IH, a TaKXKe HOHb3yeTCH 3aH_H/ITOI>'I
rOCy/IapCTBa, rjie Obl 3TO JIMIO HA HAXOJWJIOCh, B TOM YKCJIE M 3a Mpe/eiaMK rocyaapcTBa, Ipak/ia-

HUHOM KOTOPOT'O OHO ABISETCS»

A.H. KokoToB nonaraer, 4To TEpMHUH «I'pakJaHCTBO» UMEET TPU OCHOBHbIX 3HaUeHMs. Bo-rep-
BBIX, IIOJ] TPk JaHCTBOM ITOHMMAETCs1 OJHO M3 CYBEPEHHBIX IIPaB rocy1apcTBa. Bo-BTOpbIX, rpaxaaH-
CTBO IPE/CTaBIsAET COOOM MyOIMYHO-TTPAaBOBOE COCTOSTHAE MHAMBHUIOB. B-TpeThrX, rpakJaHCTBOM
MMEHYIOT KOHCTUTYLIMOHHO-TIPABOBOM MHCTUTYT. B KauecTBe cyBepeHHOTO ITpaBa rocy1apcTBa rpak-
JAHCTBO, MO €r0 MHEHUIO, BBICTYMAeT KaK BO3MOXKHOCTb FOCYAApPCTBA B OJIHOCTOPOHHEM MOpsIKe
PeryJaMpoBaTh OTHOLIEHUS IPaXJAHCTBA.

He Bce npoxuBarolyie Ha TEppUTOPUM rocyapcTBa Juua, o cioam A.H. Kokortosa, cuu-
TaIOT CBOMM [IOJITOM U MHTEPECOM 3alUTy IOCYIapCTBEHHOH OE30MacHOCTH B CIydYasix BOOPYXKEH-
HBIX KOH(PJIMKTOB, BOMH. ['ocynapcTBO MpoXKMBaHUS MOXET OBbITh JIIs1 YeJIOBEeKa LIEHHOCTBIO MOJIe3-
HOMH, HO HE CBSIILIEHHOM, HE TaKOM, pay KOTOPOH B HEOOXOAMMBIX CIIy4asiX MOKHO MJTU Ha CMEPTh.
[Morumast 310, TOCYAapPCTBO 3a00THTCS O CBOEH OE30MacHOCTH, MPOYHOCTH, /ISl Yero CTPEMUTCS K
(bopMaIbHO-TIPABOBOMY, [1a U He()OPMAIBHOMY (MIEOTOrMYEeCKOMY, JYXOBHOMY) 000COOJIEHHIO B
COCTaBe COOCTBEHHOIO HACeJIeHMs TaKOi 4acTd, Ha KOTOPYI0 OHO MOXET OMNepeThCsl MPH pelIeHUN
MOOBIX 33124, KOTOpasi pay IOCTHKEHHSI OOIIEroCcyJapCTBEHHBIX 1IeJei CIocoOHa TepIeTh cepbes-
HbI€ JIMILIEHHU s, KOTOPOI OHO JIOBEPSIET MOJIHOE yyacTHe B CBOMX jenax. 1o, no MHeHuio A.H. Koko-
TOBA, U €CTb IPaXkJaHe.

dopmanbHO-paBoBOE 000CO0IEHHE I'pak JaHCKOH yacTH HacesieHus, ormevyaeT A.H. Kokoros,
OCYILIECTBJISIETCS TOCYIaPCTBOM ITyTEM OJJHOCTOPOHHETO YCTAaHOBJIEHHUs YCIIOBUI U MOPsAAKA IPU3HA-
HUS, IPUOOPETEeHNs], PEKPALEeHUs IPakJIaHCTBA, a TAKKE IyTeM 3aKJII0UeHHUs1 OpraHaMu rocyjap-
CTBEHHOW BJIACTH MEXAYHAPOIAHBIX COIJIAILIEHUII [0 BOITPOCAM IPaXJaHCTBA C APYTMMU CTPAHAMHU.

['pax1aHCTBO Kak IMyOJIMYHO-TIPABOBOE COCTOsIHME MHAMBUIOB, cuntaeT A.H. KokoroB, npen-
CTaBJIsIeT COOOH MX YCTOIMUMBYIO IPABOBYIO CBAA3b C TOCYJAPCTBOM B LIEJIOM, BHIPAKAIOLIYIOCS B COCTO-
SIHUM TIPUHAJIEKHOCTH MHIMBUIOB CBOEMY IOCYAApCTBY. DTa CBA3b, 110 €r0 MHEHHUIO, SBIISETCS
YCTOMYMBOW M HOCUT MEPBUYHBIN XapaKTep MO OTHOIIEHUIO K MHBIM IIPABOBBIM CBSI3SIM MHAVBU/IOB U
rocyapcrsa (MHAMBUIOB U OPTraHOB I'OCYIAPCTBEHHOM BIACTH). YCTOMYMBOCTD IPaXk/JAHCTBA BbIpa-
KaeTcst B ero OeCCPOUYHOCTH M HEM3MEHHOCTHU. [ pakJaHCTBO MOKET ObITh NMPEKPAIeHO TOIBKO B
NPSMO 3aKPETJIEHHbIX 3aKOHOM CJTy4asiX, [IPH TOM HU TOCYJAPCTBEHHBIE OPraHbl, HU I'PakJaHUH He
BIIPaBE MEHATh IIPABOBOE COJEPKaHUE I'PakIaHCTBA IO CPABHEHUIO C TEM, KaK OHO 3a(hUKCHPOBAHO
B 3aKOHE.

IepBuuHOCTh rpaxiaHcTBa, Mo MHeHUI0O A.H. KokoroBa, 3akiodaercss B TOM, YTO MMEHHO
COCTOSTHME I'PaK[JAHCTBA OINPEEIIsieT CoIepkaHNe MPaBOBOTO CTaTyca MHAMBHU/IA, HAOOP €ro OCHOB-
HBIX ¥ MPOYMX MpaB, CBOOOM, 00sI3aHHOCTEN. B crily rpaskJaHCcKoOro craryca, ¢ OZHON CTOPOHBI, Ha
MHIMBHUJA B MOJHOM OOBEME PACHpPOCTpPaHsIETCs CyBEepeHHasl BOJIA TOCYJapcTBa, a C Jpyroil — oH
TMOJIb3YETCS 3ALIUTON M TOKPOBUTEILCTBOM CBOETO TOCYAAPCTBA, Iie Obl HU MPOXKUBAJL.

['paxIaHCTBY Kak MPaBOBOMY COCTOSIHMIO, yKasbiBaeT A.H. KokoroB, 65M3K0 mopmaHcTBO —
TOXKE COCTOSIHME MTPUHAIEKHOCTU UHIMBUIA CBOEMY rocyaapcTBy. [1oaJaHCTBO KaK MHCTUTYT, IPU-
CYILIMIA rocy1apcTBaM C MOHApXMUYECKOM (pOpMOii IIpaBJieHus], O3HaYaeT KPaiHIOI CTeNeHb IPUHA/-
JIe)KHOCTH MM MHIMBUAOB. [ToniaHHbI HajemsieTcss KOHKPETHBIM 00beMOM IIpaB, CBOOOJ, 00s13aH-
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HOCTEM, HO He SIBJIsIeTCs1 CyOBEKTOM BJIACTH B CBOEW cTpaHe. ['paxJaHCTBO ke, Oyayurd UHCTUTYTOM
rOCyIapCcTB C pecnyOIMKaHCKoW (hOpMON TpaBJieHUs, MPECTaBIsieT cOO0M COCTOSIHUE B3aUMHOM
MIPUHA/IJIEKHOCTU: HE TOJIbKO MHIMBU/L IPUHAJIEKUT CBOEMY TOCYIapCTBY, HO ¥ TOCYAApPCTBO MPH-
HAJVIC)KUT TPakIaHAM, KOTOPBIE BBICTYTAIOT «COCOOCTBEHHMKAMI» CBOETO rocyaapcTsa. KomiekTus
rpask/iaH — IEPBUYHBIN CyObEKT BEPXOBHOM BJIACTH, U MHCTUTYT T'PaXKJAHCTBA ONpeessieT KPyT JIUII,
COCTABJISIOINNX JAHHBIA KOJIEKTUB.

A.H. KOKOTOB cuMTaer, 4To pa3jimuve rpaxJaaHcTBa U MOLAAHCTBA N0 KPUTEPUIO TIEPBUYHOTO
cyObeKTa BJIACTH B rOCyAapcTBe OoJiee MPaBUIbHO, YeM 10 KpUTeprio (hopMbl MpaBJieHus (peciyo-
JIMKaHCKOW Y MOHAPXMYECKOM), MOCKOJIbKY B HEKOTOPBIX KOHCTUTYLMOHHBIX MOHAPXUSAX BBOJUTCS
PEKUM HAPOAOBJIACTHUS U JONOIHSIOIIMI €ro UHCTUTYT IpakaaHcTBa. OH NPUXOAUT K BBIBOAY, UTO
[JIABHOM OTJIMYMTETbHON OCOOEHHOCTHIO IPakIaHCTBA KAaK MPABOBOTO COCTOSTHUSI MHAWBUIIOB CITYKUT
HaJIMYMe Y MHIMBUA CTaTyca CyObeKTa BEpXOBHOM BJIACTH B COCTaBE Hapo/ia (KOIJIEKTUBA IPak/IaH).
VmeHnHO 3T0 3HaueHKne BOCHPOU3BOAUT, IO €0 MHEHUIO, 3aKOHOAATEIbHOE OIPE/IEICHUE IPak/1aH-
cTBa, conepxkarieecs B mpeamOyie 3akoHa PCOCP ot 28 Hos0ps 1991 1. o rpaxxaaHcTBe.

I'pasxnaHCTBO B KauecTBe KOHCTUTYLIMOHHO-IIPABOBOIO MHCTUTYTA OH ONpEeisieT KaK COBO-

KYINHOCTb KOHCTUTYLIMOHHBIX 1 OOBIYHBIX HOPM, OIIOCPEAYIONIUX OTHOMICHUA MEXAY IroCydapCTBOM,

C OJJHOW CTOPOHBI, ¥ T'paskIaHaMH, MHOCTPAHIIAMH, JIUI]AMHU O3 TPaXKJaHCTBA — C npyrofz’l%.

Bwmecrte ¢ TeM Hajio ckazaThb, YTO U MIOC/E ITPUHATUSA 3akoHa o IpaXXaAaHCTBE Poccuiickon dene-
panirun 4aCTb aBTOPOB ITPOAOJIKACT ITPUACPIKUBATHCA OIIPEACTICHUA I'PAKAAHCTBA, OTJIMYHOI'O OT TOTO,
KOTOpPOE OBLIO JaHO B npeaM6y)1e 9TOro 3akoHa. B YaCTHOCTH, B IOpPI,I[H‘ICCKOfI JINTEPATYPE BBICKA3bI-

BaeTCsl MHEHUE O T'PaKJaHCTBE KaK WICHCTBE B TOCYapCTBe 87, «['pak1aHCTBO KaK WIEHCTBO B rOCy-
napctBe, — ykaspiaeT C.A. KomapoB, — moHUMaeTcs Ipeske BCEro He Kak Coi03 BCeX, a Kak COI03
JIMYHOCTEN, HAXOMSIIUXCS B YCTOMYMBOM, TTOCTOSTHHOM, CIIEIUAIBHO O(DOPMIIEHHOM MOJTUTUKO-TTpa-

BOBOM CBSI3H C l"OCy,ILapCTBOM»88

ITo muenuio B.I'. CTpeK03OBa, oA rpa’kaaHCTBOM INOHUMAETCA YCTOfIQHBaH MOJIMTUKO-TIpa-
BOBasdA CBA3b (pI/I3I/I‘ICCKOl"O Jiiia € OlpE€ACJICHHbIM IroCyaapCTBOM, B CUITY KOTOpOfI Ha JAHHOE JIMIIO
PacpoCTpaHACTCA CYBEPEHHAA I'OCYAAPCTBCHHAA BJIACTb KAK B IIPEACIaAX JaHHOI'O TOCyaapCTBa, TaK
1 BHE €TI0 I'PAHMII.

HpaBOBa}I NMPUHATJICKHOCTD YCJIOBEKA K TOMY WJIN NHOMY IOCyIapCTBY, YTBEPKIAACT OH, — 3TO
IOPUINYECKOE COCTOSAHUE JIMIA, B CUJIYy KOTOPOI'O OHO 06)1anaeT OHpC,HCJ'ICHHOfI COBOKYITHOCTBIO ITpaB

n O6H33HHOCTCIZ, YCTAHOBJICHHBIX 3dKOHOOATEJIbCTBOM JAHHOI'O rOCYyIapCTBa, 1 MOKET I10JIb30BATbCA

€ro 3aHlHTOfI nu HOKpOBI/ITCHLCTBOMgg.

ITo muennto H.JI. I'panata, rpaxxaaHcTBO SIBJISIETCS YCIOBUEM, MPENNOCHUIKON UM JIEMEH-
TOM IIPaBOBOI'O CTaTyca, a CKOpee BCero u Tem, u ApyruM. Ilon rpaxxaaHcTBOM OH HOHMMAET yCTOM-
YMBYIO TOJIMTUKO-IIPABOBYIO CBSI3b UEJIOBEKA C TOCYIApPCTBOM, B COOTBETCTBUM C KOTOPOW HA HETO
pacrpocTpaHsieTcsi CyBEpeHHasl M rocy/lapcTBEHHAs BJIACTh KaK B IpeJiesiaX ToCyAapcTBa, Tak U BHE
ero rpanuil. IIpaBoBas nmpuHaIIEKHOCT Y€I0BEKA K TOMY WM UHOMY TOCYJapCTBY, NOAYEPKUBAET
OH, CO3/IaeT I0PUANIECKOE COCTOSIHUE, B CHITYy KOTOPOTO OH 00J1aJaeT Ope/IeIeHHON COBOKYITHOCTBIO
npaB 1 OO0SI3aHHOCTEH, YCTAaHOBJIEHHBIX 3aKOHOAATEIbCTBOM AAHHOTO TOCYJApCTBA, U MOXKET TOJIb-
30BaThCsl €0 3aAIUTON U MOKPOBUTENBCTBOM. B pesysbrare rpakiaHCTBO CO3AAET B3aUMHBbIE ITpaBa
1 00SI3aHHOCTH /151 YeJIOBeKa U TOCy/IapCcTBa, T. €. UMEHHO C TPaXKJAHCTBOM CBSI3aHBI CaMble CYIIle-
CTBEHHBIE TIOCIIEACTBUS 1151 00EUX CTOPOH: 00BbEM MpaB, 00sI3aHHOCTEN M OTBETCTBEHHOCTH rOCyAap-
CTBa U rpaxJaHMHa.

K ocHOBHBIM xapakrtepuctrkam rpaxgancrsa H.JL. I'panar otHOCUT:

1) rpaxxaHCTBO — IPABOBOE COCTOSTHHE, BBIPAKAIOIIEECs], C OAHOW CTOPOHBI, B €r0 00IIeM Mpa-
BOBOM HOPMHMPOBAHUH, C IPYTOM — B MHIUBUYaJIbHOM JIOKYMEHTAIbHOM IOPUINYECKOM Oopmiie-
HUU TPaXJAHCTBA KAXIOTO YesIoBeKa; 2) YCTOMUYMBBIN XapaKTep OTHOIIEHUN I'paxJIaHCTBa, CyIIe-
CTBYIOIIMX TMOCTOSIHHO, KaK MPaBWJIO, OT POXAEHHS 10 CMEPTH IpakIaHMHA, UMEIOIIUX OO
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MOPS/IOK TIPEKpaIleHH s, He IOMyCKAOIIUN OTHOCTOPOHHETO PacTOPKeHHU s TPaKJaHCTBA; 3) IBYCTO-
POHHIOIO CBSI3b YEJIOBEKA C TOCYJAPCTBOM, BBIPAKAIOIIYIOCS B COBOKYITHOCTH B3aMMHBIX IpaB, 00si-
3aHHOCTEH M OTBETCTBEHHOCTU, OCHOBAHHYIO HA MPU3HAHUM U YBaXXEHWH JOCTOMHCTBA, OCHOBHBIX
MpaB U CBOOO] YesioBeKa; 4) pacipocTpaHeHHe Ha TpakJaHWHA CyBEPEHHOM BJIACTH TOCYJapcTBa Kak

BHYTPHU CTPaHBbI, TaK U 32 ee npenenaMngo.
®denepanbhblid 3ak0H «O rpaxaancTee Poccuitickon deneparmn», npunatsiii B 2002 1., onpe-

aenser rpaxaaHcTso Poccuiickon ®Peneparmu (CT. 3) Kak yCTOMYMBYIO ITPABOBYIO CBsA3b Jinia ¢ Poc-

curickorl dezepanueil, BBIpakarolyocs B COBOKYITHOCTH B3aUMHBIX IIPaB U obs13aHHOCTe .

Kax n3BeCTHO, OCHOBHOM LIEJIBIO OIIPE/ICNICHUs IPaXKAaHCTBA ABJIAETCA MPEXkIe BCero (hopmy-
JIMPOBAHKE MPU3HAKOB, KOTOPBIE MO3BOJIMIIN Obl OTTPAaHUYHTH €ro 001aaTeNel OT BCeX JpYyruXx JIuIl,
MIPOKMBAIOIIMX HA TEPPUTOPUM JIAHHOTO rocyJapcTBa. B kauecTBe Takoro rnmpu3Haka 3aKOHOAATE]b,
KakK, BIIPOYEM, U MHOTHE MCCIIEOBATEM STOr0 BOIPOCa MPEAJIAraloT CEroOqH:A PaBOBYIO CBA3b JIUIIA
C TOCYAApPCTBOM, BBIPAKAIOLIYIOCS B COBOKYITHOCTU WX B3aUMHBIX IpaB M oOsi3aHHOCTEH. OgHAKO
MOXET JI STOT MPU3HAK 00eCNIeYNTh OTIPAHMYEHUE I'Pask/IaH TOCYJapCTBa OT BCEX APYTHUX JIMII, ITPO-
JKMBAIOIIMX Ha ero Tepputopun? JlymMaercsi, 4To HeT, OCKOJIbKY M MHOCTPAHIIBI, M JIUIA 0e3 rpak-
JAHCTBA TOXE HAXOAATCS B IIPABOBOM CBSI3U C FOCYJApCTBOM, HA TEPPUTOPUM KOTOPOTO OHU TIPOKH-
BAIOT, BBIPAKAIOIIEHCS B COBOKYITHOCTH UX B3aUMHBIX MTPaB M 00SI3aHHOCTEH.

[IpaBna, HEKOTOpBIE MCCIIEOBATENM TOTO BOMPOCA BUIAT ONPEAEIECHHbIM BBIXOH U3 3TOTO
TIOJIOXKEHUS] B TIEPEUUCIICHUH SAMHUYHBIX TIPaB M 0OS3aHHOCTEH, KOTOPbIE XapaKTepU3yIOT I'pakiaH
B OTJIMYME OT MHOCTPAHIIEB (3aIlUTa CO CTOPOHBI CBOETO IOCYy/IapcTBa 3a I'PaHULIEH, 00sS3aHHOCTh
y4acTBOBATh B COCTaBE BOOPYKEHHBIX CUJI TOCYAAPCTBA U T. I1.). O4eBUIHO, OIHAKO, YTO TAKUM IIepe-
YUCJIEHUEM NTpo0JieMa IPakIaHCTBA pa3pellieHa ObITh He MOXET, IOCKOJIBKY TeH/ASHINEN MUPOBOTO
Pa3BUTHS SIBJISIETCS HEYKJIOHHOE COKpAIeHUE TIePeYHsi MPpaB U OOSI3aHHOCTEH, KOTOPbIE OTJIMYAIOT
IPaXkJaH OT BCEX OCTaJIbHBIX JIUL, IPOKMBAIOIIUX HA TEPPUTOPUM TOCYAAPCTBA.

V06eauTenbHBIM CBUJIETETILCTBOM 9TOMY SIBJISIETCSI, B YACTHOCTH, M30uparebHoe npaso. Eie
BYepa 00JIaJaHle STUM IIPABOM CUMTAIIOCh HETTPEMEHHBIM aTpUOYTOM MCKIIOUUTENBHO TPaXkIaHUHA.
A yxe ceronns B @enepabioM 3akoHe oT 12 mionst 2002 r. «O0 OCHOBHBIX rapaHTHIX U30MpaTeIIb-
HBIX IIPaB U MpaBa Ha yyacTue B pedepenayme rpaxiad Poccuiickoit ®enepanmm» ykaspiBaetcs (4.
10 cr. 4): «Ha ocHOBaHMM Me:XJyHapOoAHBIX JOroBopoB Poccuiickoii denepanum v B opsiake, ycra-
HOBJIEHHOM 3aKOHOM, MHOCTPaHHBIE Ipa/iaHe, IOCTOSIHHO MPOKUBAIOLINE HA TEPPUTOPUM COOTBET-
CTBYIOIIET0 MYHHIIMIIAJIBHOIO 00pa30BaHM s, UMEIOT MPaBoO U30MpaTh U ObITh N30PAHHBIMU B OPTaHbI
MECTHOTO CAMOYTIPaBJIEHH I, Y9aCTBOBATh B MHBIX M30MpATeIbHBIX AEHCTBHIX HAa YKa3aHHBIX BBIOO-
pax, a Tak’ke y4acTBOBATb B MECTHOM pedepeHlyMe Ha TeX ke YCIOBUAX, UTO U IpaxaaHe Poccuit-

CKOU Cl)enepaunu>>92

B nocnenHem coBETCKOM 3aKOHE O I'PakJaHCTBE 3aKOHOATENb, MMBITASICh IOTYEPKHYTh CIIEIH-
(brueckmil xapakTep CBA3M IpakJaHMHA C TOCYIAPCTBOM, XapaKTEpPU30BaJl €€ KaK MOJUTUKO-TIPaBO-
BYIO, Mes1 B BU]y, YTO UMEHHO I'paxJaHe MPUHUMAIOT Y4acTHhe B YIPaBJIEHUH JeJIaMU CBOEro rocy-
JapcTBa.

Mesxay TemM 1 9Ta 0COOEHHOCTD MOJNIOKEHUsI IPAKIaH B TOCYAAPCTBE MOXKET UCUE3HYTh B XOJIe
TOCJIE/IOBATENIHOTO CTUPAHUS TPaHel MeX 1y MPAaBOBbIM MOJIOKEHUEM I'pakIaH U APYTUX JIUILL, TIPO-
KHMBAIOIIUX B TOCYIAapPCTBE.

OpHMM U3 NPU3HAKOB, XapaKTEPU3YIOLUIMX OTJIMYME OTHOIIEHUH IPaX/IaH ¢ rOCyIapCTBOM OT
OTHOIIIEHUI C HUM He rpax[JaH, sSBJISETCs, [0 MHEHUIO MHOTHX UCCIieJoBaTes e, yCTOMUMBOCTD Mpa-
BOBOW CBSI3M I'Pask/IaH ¢ rocydapcTBoM. [lymaercs, OqHaKo, 4TO ¥ ITOT MPU3HAK HE MOXKET JaTh UCKO-
MOTO pe3yJibTara.

Hanpumep, no muenuio B.M. CagpoHoBa ycTOMYMBOCTb MPABOBOM CBSI3U I'PaXkJIaH ¢ rocyaap-
CTBOM COCTOUT B TOM, YTO OHA BO3HUKAET C MOMEHTA TPUOOPETEHU I JIUIIOM T'paskAaHCTBA (POKAECHUS
WJIA MHBIM TyTeM) U MIPOJIOJIKAETCS 10 ero cMepTH (WM yTpathl rpaxkaaHcTBa). Ho Bens u uHOCTpa-
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Hell WY anaTpyu]] MOXKET POAUTHCS Ha TEPPUTOPUM UyKOU CTPAHbl U MPOKUTH B HEH BCIO KU3Hb. JTO
3HAYHUT, YTO U €r0 MMPaBOBast CBA3b C FOCYIAPCTBOM Oy/IeT YCTOMUNBOM.

Kpowme toro, B.M. CagpoHOB BUJIE]1 YCTOMUMBOCTb ITPABOBOU CBS3U IPak/IaH C TOCYIapPCTBOM
B TOM, YTO OHA He MpeKpalaeTcs Jaxe B TOM Cllydae, €Ci MpakIaHUH BbleXaJl 3a TIPEe/IeITbl CTPaHb, B
TO BpeMsi KaKk MEk/ly MHOCTPAHIIEM M TOCYJapCTBOM 3Ta CBSI3b JAJIMTCS 0 T€X MO, MOKAa HHOCTPaHeIl

HAaXOJUTCS HAa TEPPUTOPUU rOCYJapcTBa %3 Onnaxo Takoe YTBEPKAEHHE HE COOTBETCTBYET AEHCTBH-
TEJIbHOCTH, TIOCKOJIbKY M MHOCTPAHEL| MOKET He yTPauuBaTh IIPABOBOM CBSA3M C TOCYJAPCTBOM CBOETO
NIPEXHEro NMpeObIBaHMsI, €CIIM OH HA TEPPUTOPUH STOTO TOCYAAPCTBa BIaJeeT COOCTBEHHOCTHIO, 0051
3aH IJIATUTh HAJIOTU U T. 1.

«B xommiekce mpasa M 00S3aHHOCTH TOCYIAPCTBA B OTHOIIEHWH MHOCTPaHLIA ¥ HA0OOPOT, —
nuier C.B. YepHuueHko, — He 00pa3yioT eIMHOM yCTOMYMBO TPABOBOM CBSI3H, B TO BPEMsI KaK coue-

TaHMe BCeX B3aMMHBIX IIPAB M 0OS3aHHOCTEli TOCYJapCTBA M TPAk IAHIMHA TAKYIO CBSI3b 00pasyer»

Ha yem ke ocHOBaHO 3710 yTBepX)aeHue? MoskeT ObITh Ha pa3HHLe B 00beMax MpaB U 00s13aH-
HocTel rpaxgad u nuHoctpanueB? Her, cuutaer C.B. YepHuueHnko. «Jlaxe ecnu npeicraBuTh, 4To
KaKoe-JTMOO0 rocyJapCTBO YCTAHOBUJIO a0COJTIOTHO OJIMHAKOBBIE MTPaBa M 00S3aHHOCTH J1s COOCTBEH-
HBIX I'PaXJIaH ¥ MHOCTPAHIIEB, TO U B 9TOM CJydae, MeX/y YKa3aHHBIM IrOCYIapCTBOM M HAXO/SIIIH-

MMHCA Ha €T0 TEPPUTOPUU NHOCTPAHLIAMU YCTOIZQHBOIZ HpaBOBOﬁ CBA3U HE BOBHHUKACT» %
ITo muenmio C.B. LIE!II)HI/I“IGHI(O, AaXXEe COBIIAAAIONINE IIpaBa U 0053aHHOCTHU I'pa’XiaH 1 UHO-

CTPAHIIEB OTJIMYAIOTCS TEM, YTO MEPBbIE YCTOMUYMBBI, & BTOPbIC et . Jlymaetcsi, 4TO Takoro poaa
yTBEPXkKJICHUSI HIUETro He MOTYT HU OOBSICHUTD, HA JIOKA3aTh XOTsI ObI IOTOMY, YTO OHH HE cofepKar
CKOJIbKO-HUOY/Ib CephEe3HOUN apryMeHTaIVH.

C.A. ABakbsiH cuMTaeT, 4yto opMysia «I'PaxJIaHCTBO €CTh YCTOWUYMBAsl CBSI3b JIMIA U TOCY-
JapcTBa» O3HAYAET MOCTOSIHHOE CYIIECTBOBAHUE IPAKAAHCTBA, HETIOIBEP)KEHHOCTb €0 aBTOMaTHye-
CKOMY BO3JICWCTBUIO PA3IMYHBIX BHEIIHUX (PAKTOPOB, a TaKKe 0OA3aTeIbHOCTh IAroB KaxJIou U3

CTOPOH — JIMIIa U IroCcyaapcrBa — AJid €ro HpI/IO6peTCHI/IH HWJIN UBMCHCHU A 97. O,I[HaKO Kakue Obl CO00-
Pa)X€HHA aBTOP HU BKJIAAbIBAJI B CBOC PA3bACHCHUC YCTOfIQHBOCTH CBA3U JIMIA U TOCyaapCTBa, ACHO
JIMIb TO, YTO OHU TAKIKE HE MOT'YT CIIYKUTb JOKA3aTCIIbCTBOM OTCYTCTBUA TaKOH CBSI3U MEKIAY UHO-
CTpaHIAMU U IroCyaapCTBOM, Ha TCPPUTOPUN KOTOPOI'O OHU IIPOKUBAIOT.

Takum o6pa30M, MOXHO YTBEPKAATh, YTO HA OAHO U3 UCIIOJIB3YEMBIX CETOAHS B JIMTEPATYPE
Ol'IpeI[eJ'ICHI/Iﬁ rpaxzaHCTBa HE COACPIKUT IPU3HAKOB, IMO3BOJIAIOIINX OTIPAHUYNBATDH €r0 O6J'Ia,JIaTC—
JIeH OT BCex APYIux JIML, MPOXHUBAIOIINX HAa TCPPUTOPUN JAHHOI'O IrOCyIapCTBa.

MC)KI[y TeM TaKOH ITPU3HAK HA CaMOM J[ICJIC UMECTCA. M uckath ero HYXHO, AyMAacTCA, B TCX

OTHOIIEHUAX, KOTOPbIC W3BECTHBIN 6OHFapCKHﬁ y‘ICHbeI—FOCYI[ﬁpCTBOBCIL b. CrracoB Ha3bIBaJI OTHO-

HMIEeHUAMU HpI/IHaIUIe)KHOCTI/Igg.

I'paxxqaHCTBO SIBJISIETCS HEOTHEMJIEMBIM JIEMEHTOM COBPEMEHHOW TOCYJapCTBEHHOM Opra-
HU3anuu odmecTBa. ['0cynapcTBo M ero rpak/iaHe CBsI3aHbl €JUHCTBOM TeppuTopuu. B rocynap-
CTBEHHO-OPTraHN30BAHHOM OOIIECTBE CYIIECTBYET HEOOXOAMMOCTD 3aKpEeIUIeHUsI TOro (pakTa, 4To B
OOBIYHBIX YCJIOBHAX OOJBIIMHCTBO I'pakjaH TOCyIapcTBa MPOKXUBAET HA ero Tepputopuu. VIMeHHO
TaKO€ MOCTOAHHOC MPOXHNBAHUEC HA TCPPHUTOPHUU TOCYyHApCTBa U ABJIACTCA HaI/I6OJICe TUIIMYHBIM N
MPOYHBIM BUIOM (DaKTUUYECKOUM CBSI3U JIMIIA C TocylapcTBoM. Hamyme TakoW CBS3W W 3aKperuis-
CTCA OPUINYCCKU MOCPECACTBOM UHCTUTYTA I'pa’kKJaHCTBA. OHO sBJIsIETCSA OCHOBOM U BCEX U3BECTHBIX
orpe/ieIeHri TpaXJaHCTBa.

Opnako rpu (popMyTMPOBAHUU ITHX OTIPEIEIEHUI HE BCETIa YUUTHIBAETCS, K COKATICHUIO, TOT
(bakT, YTO MHCTUTYT IPaXkJAHCTBA B JIIOOOM T'OCYAAPCTBE BBHINOTHSET ABOSKYIO COIMAIBHO-IOPHIM-
yeckyo (pyHKImI0. C OIHOW CTOPOHBI, TPaKAAHCTBO SIBJISIETCS CPEJCTBOM M CIIOCOOOM 3aIlIUTHI TIPAB
YeJIOBEKa, C JPyroll — MHCTUTYTOM 3alMThl IIPaB M UHCTUTYTOB rocynapcrsa. PaBHoBecue mMexiy
3TUMU JIByMs aclieKTaMu (DyHKIIMOHAJIbHOM XapaKTePUCTUKHU IPaXIAHCTBA SABJISAETCS OTpakeHUEM
(bakTHUECKOTrO COOTHOIIIEHHUSI MHTEPECOB U MPAB JIMYHOCTH, U TMPaB U MHTEPECOB OOIIeCTBA U TOCY-
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napcrBa. M, Ha060poT, OTCYTCTBHE TAKOTO PABHOBECHSI SIBJISIETCS] CBUAETEIbCTBOM HAPYIIIEHHS UHTeE-
pecoB MO0 JIMYHOCTH, TMOO OOIIECTBA U TOCYJapCTBa.

Oo6ycroBieHHas: MHOTUMU W3BECTHBIMU (PAKTOpaMU UCTOPUYECKOTO, COIIMATBLHOTO U TIOJIMTH-
YeCKOro XapakTepa, modesia rocyJapCTBEHHOrO Havasa B Halllel CTpaHe B COBETCKUI MIEPHO], TTOJTy-
YKJIa OTpaXeHUEe, B YaCTHOCTH, B ONPeIe/ICHUH TPakJAaHCTBA KaK MPUHAJICKHOCTH JIMIA K TOCyaap-
CTBY. DTO orpezieieHrne He ObUI0 N300pEeTeHNEM COBETCKOTO ToTauTapu3Ma. OHO BO3HHUKJIO 3310JIT0
10 COBETCKOW BJIACTH, B Mepuof eonanusma, U, MPOCyLIECTBOBAB JOBOJIBHO JIIUTENIBHOE BpEMs,
MIPUYEM B CAMBIX PA3HBIX TI0 CBOEMY I'OCY/IaPCTBEHHOMY YCTPOMCTBY CTpaHaXx, CTAJIO UCTIONb30BAThCS,
B KOHEYHOM cyYeTe, Kak Haubosee OYeBUAHBI MPU3HAK TPAXKIAHCTBA, CIAYKAIIMNA OJHO3HAYHOMY
OTTPaHUUEHUIO TPAXKJAH OT BCEX IPYrHX XKUTEJeH JaHHOro rocyaapcersa. Ero OCHOBHOW HEIOCTaTOK
3aKJII0YAJICS B TOM, YTO OH MMEJI JOCTATOYHO SIPKO BBIPAKEHHBIN (PeoiaIbHO-TOTAIUTAPHBIN OTTe-
HOK. [lepBOoHaYanbHO B HEM HAIIUIM BBIPAKEHUE JIMUHAS 3aBHCUMOCTbh KPECTbSHMHA-KPENOCTHOTO
oT (peonana, a ¢ yCTaHOBJIEHUEM aOCOTIOTU3MA, B TIEPHO, KOTJa IPOUCXOIUT KOHIIEHTPAIUS TOCy-
JapCTBEHHOM BJIACTH B Mpoliecce 00pa30BaHMs HAIIMOHAJIBHBIX TOCYAAPCTB, HAYMHAET O(hOPMIIATHCS
MPUHAJIEKHOCTh BCETO HAPOJa MOHAPXY KaK BBIPA3UTEITI0 CYBEPEHHOM BOJIH.

[NonbITKM B MOCTIEAYIONIEM U3MEHUTh COOTHOIICHNE WHIUBHUIYaJIbHOTO (JINYHOCTHOTO) U KOJI-
JIEKTUBHOTO (TOCYJApCTBEHHOTO) HA4aJl B OPraHU3aliy OOIIECTBA B MOJb3Y MEPBOrO U3 HUX TOJY-
YUK OTPaKeHHE B OMpeesieHNH IPakAaHCTBA KaK YCTOMYMBOW MTPABOBOM CBS3U UYeJIOBEKA C IrOCy-
napctBoM. OUeBHIHO, YTO pedb ITa 00 OTKAa3€e OT MPEKHEro BUACHHS XapaKTepa OTHOIIEHUI MEK/Ty
rOCy/IapCTBOM M Y€JIOBEKOM, B KOTOPOM IpaBa M MHTEPEChl YeJOBeKa MOIYMHEHBI ITPaBaM U UHTe-
pecaM KOJJIEKTHBA, OOIIECTBA U TOCYAAPCTBA, U Jejaach MOIMBITKA YTBEPKICHUs TIPUHITUITAATBHO
HOBOT'O TUIa OTHOIIICHUI MEX/1y HUMU KaK HEKMMU PAaBHOIIPABHBIMH MMAPTHEPAMH.

OpnHako He HapyIIWIa JI 3Ta MOMBITKA YIIOMUHABIIErOcs paHee paBHoBecus? [lymaercs, 4to
Hapymuia. bosnee Toro, oHa (pakTHYECKH JTMKBUIMPOBAJA €UHCTBEHHBIN pealbHbIi PU3HAK, KOTO-
PbIi 1aBaJT BOBMOKHOCTb OTTPAHMUEHHU S TPaK/IaH OT BCEX OCTAJIbHBIX JKUTEJIel ToCy1apCTBa.

[Nostomy nipencraBinsiercs: 6osee NMPaBUILHBIM TP ONPEAeTeHUN IPakIaHCTBA BEPHYThCS K
YIIOMSIHYTHIM YK€ paHee OTHOIICHHSAM MPUHAJICKHOCTH, OYMCTUB UX OT BCAKUX HACIOeHUH (eora-
JU3Ma M ToTanurapusma. [1o HallieMy MHEHHIO, UMEHHO TaKMM OTHOIIIEHHEM SIBIISIETCS TTPUHAJIECHK-
HOCTb JIMLIA K HApOJy rocy1apcTBa, JAesalias 3T0 JULO IPaxkJIaHMHOM 3TOro rocyJapcTBa.

Kak u3BecTHO, /uIia, mpoxuBaoiue Ha Tepputopun Poccuiickoit Penepaiim, oOpasyoT ee
Hacesnienre. OHO COCTOMT M3 POCCHUICKMX TPaK[aH, a TaKKe M3 MHOCTPAHHBIX I'paxaaH v Jui 6e3
IpakIaHCTBA.

B cBoeii coBokynHOCTH rpaxaane Poccun 06pa3yioT MHOTOHAIIMOHAIBLHBIN Hapo Poccuiickoi
®epeparmu. Hapon, B oTiimume OT HaceJaeHUs CTPaHbl, — KaTeropusi MOJIMTUYECKAas, TaK Kak OH SIBJIS-
eTcsl HOCUTEJIEM CYBEpEHUTETa M €MHCTBEHHBIM MCTOUHHMKOM BiacTu B Poccuiickoit ®enepanum.
[TosToMy TpMHAAJIEKHOCTh K HAPOIY M BBIPAXKAET CYITHOCTh POCCHICKOTO IpakiaHCTBa. B mpuH-
IIUITe CYIIECTBOBAHME TOCYAPCTBA 3aBUCUT HE OT CYIIECTBOBAHMS I'PaKIAHCTBA, a OT CYIIECTBOBA-
HUS UHIVBHUIOB, TIOJYMHEHHBIX €ro mpaBonopsaky. OIHaKo MMEHHO TpakJaHe MPUIA0T KakIOMY
rOCYy/IapCTBY €ro CrienuuyecKre YepThl, OTIMYAIOIIHE ero OT JI0O0ro IPyroro rocyaapcraa.

B cuty Bcero BblnieckazaHHOro Haubosee MpaBIIbHBIM MPEICTABIISAETCS ONPEASIATh IPaX JaH-
CTBO KaK MPHHAJIEKHOCTD JIIIA K HAPO1y rocy1apcTBa, MOP 0K AAIIIYI0 YCTOHYHMBYIO NPa-
BOBYIO CBSI3b JIMIA € FOCYIAPCTBOM U BBIPAKAIOIIYIOCS B COBOKYITHOCTH B3aHMHBIX MPaB
U o0s13aHHOCTEM. Takoe onpeesieHne B MOJTHOW Mepe COOTBETCTBYET TEM CMBICJIOBBIM 3HAUCHUSIM,
B KOTOPBIX CETrOAHS OOBIYHO YIOTPEOIAETCS TEPMHUH «I'PAKAAHCTBO».

B ux umcio BXOOUT mpexke BCero pacCMOTPEeHHe TPaXJaHCTBA KaK MPABOOTHOIIEHUS MEXIY
JIMIIOM M TOCYAApcTBOM. JIMIIO B KauecTBe OJHOUM M3 CTOPOH 3TOrO MPABOOTHOIIECHUSI MOTYMHEHO
CYBEPEHUTETY CBOETO rOCyAapcTBa OE30THOCUTENBHO K MPOCTPAHCTBEHHOM chepe CBOETo MpedbiBa-
HUs. [ocynapcTBO ke B KauecTBe APYrod CTOPOHBI STOTO MPABOOTHOIIEHHS HE TOJIBKO BITPaBe Tpe-
©0BaTh JIOSUTLHOCTH CO CTOPOHBI YIIOMSIHYTOT'O JIMIIA, HO U 00SI3aHO rapaHTUPOBATh MY OIpe/ieNieH-
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HbIE TTpaBa 1 0OECTIEUUTh MX 3aIIUTY B YCTAHOBJICHHOM 3aKOHOM TOPSI/IKE KaK Ha CBOEH TepPUTOPUH,
TaK Y 3a TPaHUIICH.

XapaxkTepu3ys ¢ 3TOM TOUKU 3pEHUS I'PaXAaHCTBO, BeHrepckuil yuensiil [1. Camen nucan: «Ilox
IPaXJAHCTBOM NOHMMAETCS TaKOE MPAaBOOTHOILEHNWE, B KOTOPOM JIMLO, KaK OJHA U3 €ro CTOPOH,
HaXOJIUTCS MO, BJIACTBIO ONPEAEIEHHOIO rOCYJapCTBa, BBICTYTAIOIETO B KAUECTBE APYrOil CTOPOHBI,
Y HECET I10 OTHOIIEHHIO K HeMy OOsI3aHHOCTH J]a’ke B TOM ClTy4ae, KOra MOKUIaeT TEPPUTOPHUIO TOCY-
JapcTBa, U BMECTE C TEM MOXKET TpeOoBaTh MPEAOCTABICHHS TAKUX MPaB, KOTOPhIE TOCYAapCTBO He
00s13aHO 0OeCTIeYnBaTh JIMLIAM, HE COCTOSIIIIMM C HUM B YKa3aHHOM IPaBOOTHOIICHHUN» .

Takum 06pa3zoM, BaKHeHIIIei 0COOEHHOCTHIO PABOOTHOIIEHHUH 110 MOBOLY TPaXKJaHCTBA SIBJIS-
10TCsL X CyObeKThl. OJJHUM M3 HUX 00S3aTeIbHO BBICTYNAET rocynapcTBo. [IpyruM — MOXeT OBbITh
JIMIIb MHAMBUAYAIbHOE TMLO. Jlake B TeX ciydasix, KOrja HOpMbI 3aKOHO/IATENIbCTBA O MPaX/IaHCTBE
PacnpoCTPaHsIOTCS Ha ONPeIeSICHHYIO TPYIIIY JIUII, UX peajii3aliisi BCe paBHO CTAHOBUTCS B KOHEU-
HOM cyYeTe BO3MOXKHOM JIMIIb IIPU YCJIOBUM BCTYIUIEHUS] B OTHOLIEHUS C FOCYAApCTBOM I10 TOBOY
Ipak/IaHCTBA KaXKJOrO JIMLA B OTAEIbHOCTH.

Jpyroil Ba;kHO OCOOEHHOCTBIO 3TUX OTHOILIEHUH SBJISAETCS TO, YTO IPABOCYOBEKTHOCTh MH/NU-
BU/IA, BCTYMAIOIIETO B HUX, MOXET BO3HUKHYTh U Y JIULI, HE JIOCTUITLINX COBEPLIEHHOJIETHSI.

I'paxkJaHCTBO Kak IMPAaBOOTHOLIEHHE XapaKTEpU3YeTcs TEM, YTO OHO SBJISIETCS MPaBOBBIM
cocTtossHueM. JIMIo, MPOX3BOJIBHO UM HEMPOU3BOJIBHO BCTYMAIOIEE B OTHOLIEHUS I'PaXAaHCTBA,
XapaKTepU3yeTcsl OMpeeeHHBIM COCTOSIHMEM, KOTOpOe IO CYIIECTBY CBOeMY O€3yCJIOBHO, T. €.
MMeeT CUITY U TpeOyeT MPU3HAHKS He TOJIBKO JIMLIOM U FOCYIapCTBOM, COCTOSIIIIMYU B 9TOM OTHOIIIe-
HUM, HO ¥ BCEMU APYTMMHM JIMLIAMU U opraHu3auusMu. [Ipu 3ToM Takoe cocTosiHue, OJHAXK b yCTa-
HOBUBILIUCh, HE MOXKET MIPEKPATUTHCS TOJIBKO MO BOJIE MPEOBIBAIOIIMX B HEM JIMLI.

ITpuHaaIeKHOCTh JIMLIA K TAKOMY COCTOSIHHIO SIBJISIETCS B CYILIHOCTH HE IPaBOM, a CBOMCTBOM
muua. OHAKO OHO UMEeT I0pUINYECKOe 3HaueHHe, IOCKOJIbKY C 3TOHM NMPUHA/IEKHOCTBIO, €CJIM OHA
He MO/JIEXUT COMHEHUIO, COEUHSIOTCS I0pUIMYECKUE MOCIIeJCTBH S, COCTABIISIONIME TPAaBOBOM CTa-
Tyc Jmna. Tak, IOCKOJIbKY YeJIOBEeK SIBJISETCA IPaXkJaHUHOM TOCYyIapcTBa, HA HErO paclpoCTpaHs-
I0TCSI BCE ITpaBa U 003aHHOCTH, YCTAHOBJIEHHbIE [UIS IPask/1aH 3TOr0 FOCYAAapCTBa, a 7S IPU3HAHUS
STUX MPaB ¥ 00sI3aHHOCTEN TpedyeTcst NPU3HAHUE TOTO COCTOSIHUS, U3 KOTOPOTO OHH IIPOUCTEKAIOT.

CocTosiHME IpakIaHCTBA — 9TO IOPUIMUECKUI (PaKT, KOTOPBIH CyIIECTBYET, Kak MPaBUIIO, JUTU-

TEJIbHOE BPEMS, HEITPEPHIBHO UJIU NIEPUOJUYECKH ITOPOXK A IOPUINYECKHUE TTOCIIENCTBUSA 100 Ono He
SIBJISIETCS] PA3HOBUIHOCTBIO IOPUINYECKUX (DAKTOB, UMEIOIIMX MECTO Hapsay C COOBITUSMU U ACH-
crBusiMU. COCTOSIHME TPaXKJAHCTBA B OJHUX CITy4asiX MOKET ObITh OTHECEHO K COOBITUSIM, B IPYTHX —
K JIecTBUSIM. B oTiinume oT Ipyrux cOCTOSIHUIA, KOTOPble MOT'YT CYILIECTBOBATh BHE MPABOOTHOILIE-
HUI (HanpyMep, HeTPYJOCIIOCOOHOCTb), COCTOSTHAE I'PakJaHCTBA BCErla CBS3aHO C MPAaBOOTHOLIE-
HUEM, KOTOPBIM OHO U SIBJISIETCA.

CocrosiHMe rpax/1aHCTBA BO3HUKAET, U3MEHSETCSl U MpeKpallaeTcs B pe3y/bTare Iopuauye-
CKMX (pakTOB. BOZHMKHOBEHHMIO 3TOr0 MPABOOTHOIICHUS MPEIIIECTBYIOT KaK Obl JJBE TPYIIIHI IOpH-
AUYECKUX (PAKTOB: CHa4ajla OJHA U3 HUX MOPOXKAAET COCTOSHME IPakAHCTBA (HAIIpUMEp, POKe-
HUE), 3aTEM 3TO COCTOSTHUE YKE CAMOCTOATENILHO WA B COBOKYITHOCTH C JAPYTUMH IOPUINYECKUMU
(pakTamMu IPUBOIUT K BOBHUKHOBEHMIO APYTUX MPAaBOOTHOILEHUI, KOHKPETU3UPYIOIIUX COCTOSTHUE
rpaxngascTea. IIpu aToMm, eciim caMo OTHOLIEHME T'PaXJAHCTBA SABJISETCS KOHCTUTYLIMOHHO-IIPABO-
BbIM, TO KOHKPETU3UPYIOLIUE €T0 IMPABOOTHOLIEHUS] MOTYT PETYJIMPOBATHCA U APYTMMH OTPACIsSAMU
MpaBa: aIMUHUCTPATUBHBIM, (DUHAHCOBBIM, TPY/IOBbIM, I'PAKAAHCKUM U T. [I.

JlpyruM CMBICJIOBBIM 3HaUEHUEM, B KOTOPOM CErO[HsI OOBIYHO YIOTPEOIsIeTCsl TEPMUH «I'PakK-
JAHCTBO», SIBJISIETCS NIPAaBOBOM MHCTUTYT, B KAUECTBE KOTOPOrO paccMaTpUBaeTcs rpaxJaHCTBO. B
HEM I1peJCTaBJIEHbl HOPMBI HALIMOHAIBHOTO U MEXJyHapOaHOro mpasa. CepaueBruHy ero COCTaBIs0T
HopMmbl Konctutynmn PO u ®enepanpHoro 3akoHa o rpaxaanctse Poccuiickoit @enepanyy, a Takxke
oOIIeTpU3HAHHBIE TIPUHIUITBI 1 HOPMBI MEXyHAPOJHOTO TIpaBa U MEXIyHAPOIHbIE T0TOBOPHI PP,
PEryIMpYIOIIYE OTHOLIEHNS I'PaXKJaHCTBA.
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B oreuecTBeHHON JUTEpaType B pa3Hble BpEMEHa CYLIECTBOBAIM pa3Hble B3MVIsAbl HA MECTO

rpaxzaancrBa Cpean Apyrux UHCTUTYTOB KOHCTUTYHIUOHHOI'O (FOCy,ILapCTBCHHOFO) ImpaBa 101 .

Kak YK€ OTMEYAJIOCh, B I[OpCBOJ'IIOHHOHHbeI Mepruoa rpa’kIaHCTBO paccMaTpuBaJIOCh IpUME-
HUTEJIbHO K HACCJICHUIO UJIK HAPOAY KaK ITTAaBHOMY JIEMEHTY IrocyJapCrBa, 100 B paMKax yuCHHUA O
CY6"beKTaX roCcyaapCTBEHHOIO IIpaBa. B pas3aesl KpUANYICCKOro YYCHHA O HACCJICHUU KaK 00 OJHOM

N3 3JIEMCHTOB IoCyJapCTBa BKJIIOYAJIN BOIIPOCHI I'PAKIAHCTBA TAKIKE COBETCKUC YUYCHDBIC B.H. ,Hyp—

ne”escku u C.C. Kumkun' 2.

B coBerckuil neproa MHCTUTYT rpaxaaHcTBa B coorBeTcTBuM ¢ Koncturyuuein CCCP 19361,
B KOTOPO#1 O IpakIaHCTBE TOBOPUJIOCH B IJ1aBe, MOCBSIIEHHOW TOCYJapCTBEHHOMY YCTPOMCTBY, pac-
CMaTpHBAJICS B PaMKaX 3TOrO UHCTUTYTA.

O60CHOBBIBasI HEOOXOAMMOCTb PACCMATPUBATh I'PAXAAHCTBO C TOUKU 3PEHUS TOCYIApCTBEH-
HOT'0 ycTpoucTBa, [.JI. 3maronoabckuii ICXOAWI U3 TOTO, YTO BOIPOCH! I'PaKAAHCTBA TECHO CBSI3aHbI
¢ npaBoBbIM NosiokeHrneM Coro3a CCP, COI03HBIX 1 aBTOHOMHBIX PECITyONMK M C KX KOMIIETEHITUEH,
YTO MPABO CAMOCTOSITEILHO PEry/IMPOBATh BOMPOCH I'PAKAAHCTBA €CTh OIMH U3 HEOTHEMJIEMbIX aTPH-
OyTOB rocyJapcTBeHHOro cyBepeHurera. «I'paxmancrtso, — nucan [.JI. 3narononbckuii, — He eCTb
Kakoe-JIMO0 MPaBO WA COBOKYMHOCTD MpaB. OHO SIBJISIETCS HEOOXOAMMBIM YCJIOBHEM, OIPEIesIio-
IIIUM MTPABOBOH CTaTyC TpakJaHWHA, BJIEKYLIMM PaclipoCTpaHEHUE Ha HETO MPABOBBIX HOPM JAaHHOTO
rocynapcrsa. Hakowerl, cietyet mogyepKHyTh, YTO HEpa3pbIBHAS CBSI3b COBETCKOTO I'PAKAaHCTBA U
rocygapctBeHHoro ycrpoiictea CCCP nposiBiisieTcs Takke B TOM, YTO €ro MPUHIIUIIB — CBOOOIHOE
Pa3BUTHE HAIMOHAJIBHOCTEH 1 MIPOJIETAPCKUI MHTEPHAIIMOHAIM3M — HAIIUIM CBOE JTaJIbHEHIIee Mpo-
JOJDKEHUE U pa3BUTHE B IPUHIIMIIAX COBETCKOTO IPakAaHCTBA. DTH MPUHIUIIBI 00YCIIOBIEHBI (hejie-

paTtuBHOM NpUpoJoN rocygapcrseHHoro ycrporcrea CCCP» 103,

ITo muenuio C.U. Pycunosou, B rocyaapcreeHHoe ycrporctso CCCP Brinouarorcs rocynap-
CTBEHHO-IIPAaBOBbIE MHCTUTYThI, KOTOPblE CBOMMHU HOpPMaMHy PEryJIUpyIOT OOIIECTBEHHbIE OTHOIIE-
HUS, BBITEKAIOIIME U3 NpUHIUIOB (hepepatuBHOro ycrporcrsa CCCP, cOOTHOIIEHHE CyBEpPEHUTETA
CCCP u co103HBIX pecyOrK, TOCYAapCTBEHHO-TIPABOBbIE (POPMBI aBTOHOMUH, BOIPOCH aIMUHHU-
CTPAaTUBHO-TEPPUTOPUANILHOTO YcTpoiicTBa U rpaxgaHcTBa B CCCP. «OOIHOCTh 3TUX MHCTUTYTOB,
00yCJIOBNMBAIOIIAs MX 00bEIMHEHNE B OJJHY I'PYIIITY, BRIPaKaeTCsl B TOM, — yKa3blBaJla OHA, — YTO OHU:
a) CyHIeCTBYIOT OOBEKTUBHO, O) B TOM WJIM MHOW CTENIEHU CBSA3aHbl C HALIMOHAJIbHO-TEPPUTOPUAIIBHON
OpraHu3allyell COBETCKOr0 COLMATMCTUYECKOrO roCyJapcTBa, B) SBJAIOTCS PU3HAKAMU, OIpesiesis-
IOIIMMH TOCYAApCTBEHHBII 1 HatmoHanbHbI cyBepeHuteT CCCP u ero cyObeKkToB, I') CO3AaI0T 00b-

CKTUBHBIC ITPEANTIOCBUIKU JJIA ACATCIIBHOCTU PA3JIMYHBIX TOCYJAPCTBEHHBIX U O6H_[CCTBCHHI>IX opra-

HOB, [UIsI OCYIIIECTBJICHUSI CYObEKTUBHBIX MIPAB COBETCKHX I'PaKAaH» 104,

Bospaxas Tem, KTO CUMTaeT HyKHbIM UCKJIIOUUTh U3 TOCYAAPCTBEHHOIO YCTPONCTBA UHCTUTYT
IPaKIaHCTBA M OTHOCUT €r0 K OCHOBHBIM TpaBaM U OOS3aHHOCTSIM I'pak/iaH, CChUIASICh HA TO, YTO
COBETCKOE I'PaskIaHCTBO — O/IHO U3 BaKHEMIIIMX MPABOBBIX YCJIOBUI OCYIECTBIEHUS IPaXJaHaMU UX
OCHOBHBIX TpaB u obOs3anHOCTel, C.U. PycuHoBa otmeuana: «['pakaaHcTBO, OECCIIOPHO, — OJHO U3
YCJIOBHIA OCYIIIECTBJICHUSI TIPAaB COBETCKMX TpaxJaH, HO pa3Be OOIIECTBEHHOE YCTPOWCTBO CTPAaHBbI,
MpexXJe BCEro SKOHOMHMYECKasi U MOJIMTUYECKasi OCHOBA HaIllero OOIEeCTBa, HE SIBJISETCS pelaio-
MM YCJIOBUEM OCYIIECTBIICHHS MPaB COBETCKUX rpaxkgaH? OmHAKO 0COOEHHOCTb OOIIECTBEHHBIX
OTHOITICHUH, PETryTUPyeMbIX HOPMaMH, OTHOCSIIIUMUCS K OOIIECTBEHHOMY YCTPOUCTBY, HE BHI3bIBACT
COMHEHHSI, ¥ 9TU HOPMbI OObEIMHEHBI B OHY KOMILJIEKCHYIO I'PYIIITy, HECMOTPsI Ha TO, YTO 0OOIIe-
CTBEHHOEC YCTpOﬁCTBO ABJIACTCA OIPEACTIAIONINM JJIA BCEX OCTAJIBHBIX ITPABOBLIX OTHOILIEHU.

Crnenuduueckas 0cCOOEHHOCTb OCHOBHBIX MTPaB 1 00sI3aHHOCTEN COBETCKMX I'PaXKAaH Kak rocy-
JIapCTBEHHO-TIPABOBOIO MHCTUTYTA 3aK/II0YAETCS B TOM, YTO CyObEKTHBHBIN XapakTep TUX MpaB U
00sI3aHHOCTEN HHMCKOJIBKO HE yMaJlsieT BaKHEWIel 0OCOOEHHOCTH COIMAIMCTUYECKOro OOIIecTBa, B
KOTOPOM FApPMOHUYHO COYETAIOTCS] MHTEPEChl COBETCKOTO I'pakIaHMHA U BCEro rocyaapcTa. Kpome
TOT0, MHOTHE MTpaBa 1 00sS3aHHOCTH COBETCKUX I'PakIaH PaCIpOCTPAHSIOTCS HA MHOCTPAHIIEB, HAXO-
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nsmxcst B CCCP, KoTopbie MMEIOT IpaBo Ha TPy, Ha 0Opa3oBaHue, Ha OECIUIaTHYI0 MEAUIIMHCKYIO
MOMOIIIb ¥ KOTOPbIM 00€CIIEYeHO PaBHOIPABHE HE3aBUCUMO OT HAIIMOHAJIBHOCTHU, PAChl U T. 1.

I'paxJaHCTBO KaK KOHCTUTYLMOHHBI MHCTUTYT 3aKperuiseT OObeKTHBHBIN (pakTop — IpU-
HaJUIe)KHOCTh JIUIa K rocyaapctBy. [loutn myist Bcero HaceneHusi COBETCKOM CTpaHbI 3TO OOBEK-
THBHO CYIIIECTBYIOIIIEE MOJIOKEHHE, KOTOpoe He TpeOyeT CyObeKTUBHOIO Bosien3bsiBieHus1. KoHeuHo,
MOKET CIIyUUTbCS, YTO NEepell OTAEIbHBIMU JIIOABMHU BO3HUMKHET BOIPOC O MEpEMEHE I'pa)JaHCTBa,
¥ OHM OCYIIECTBJISIIOT CBOM CYOBEKTHUBHBIEC MpaBa, U3MEHMB IpakaaHcTBO. Ho st Bcero Hacerne-
HUS CTPaHbl, 32 UCKJIIOYEHUEM YPE3BBIUANHO PEAKHMX CIIydyaeB, IPakJaHCTBO — 3TO TOJIBKO OOBEK-
TUBHBIN (DAKTOP; TPk JAHMHOM Halllel CTpaHbl TPU3HAETCS 000 JIMIO, POKISHHOE OT COBETCKUX
rpakiad. YUuTbhIBasi 3TO, MPEICTABISETCS HEleJecOOOpa3HbIM OTHECEHHE HOPM, PErYJIUpPYIONIHX
BOIPOCHI TPAKIAHCTBA, K TPYIIe HOPM, PETyIMpPYIONINX CYyObEKTUBHBIE IIPaBa COBETCKUX I'PakKIaH.

Bormpocs! rpaxxaaHcTBa TECHO CBA3aHbI C TEPPUTOPHATIBHON OpraHu3aluen rocyjapcTaa, ¢ pas-
pEeLlEeHrEM HAIIMOHAJIBHOIO BOIIPOCA B OMPEIEIEHHbIX FOCYJapCTBEHHO-IIPABOBBIX (pOpMax, ¢ OCy-
LIECTBJIEHUEM IOCYJApPCTBEHHOI'O CYBEPEHUTETA; OHUM U3 IPU3HAKOB FOCYJAPCTBEHHOIO CYyBEPEHU-
TeTa SIBJISIETCSl yCTAaHOBJIEHHUE I'PaKAaHCTBA.

Takum 06pa30M, BHYTPEHHAA CBA3b MHCTUTYTA I'paXJaHCTBa C OCTAJIbHBIMHW MHCTUTYTaMU

o 1
rOCYy/IapCTBEHHOTO YCTPOWCTBA TPEOYET €ro BKJIIOYEHHS B OJHY KOMILUIEKCHYIO TPYIIITy» 05,

Nnyro nosunmio B 3roM Bonipoce 3aHuMai A.M. Jlenemkun. OH cunta, yto A 6onee riyoo-
KOT'O OCBEIIIEHH I TOJIOKEHU S JIMYHOCTH B HAIIIEM OOIIECTBE, €€ OTHOLIEHHS K FOCyIapCTBEHHOM BJIa-
CTH, BBISIBICHUS XapaKTepa 1 00beMa MpaB U 00S3aHHOCTEH IpakJaH HEMOCPEACTBEHHOE 3HAUCHUE
MMEEeT aHaJIM3 MHCTUTYTAa rpaxaaHcTBa. VIMEHHO MPUHAAIEKHOCTb JIMLA K TOCYJAPCTBY SBISIETCA
TEM IOpPUIMYECKMM OCHOBAHHMEM, B CHITy KOTOPOTO JaHHOE JIMIIO 00JIaaeT B MIOJTHOM 00beMe BCeMU
JEMOKpaTUIECKMMH IIPaBaMH 1 CBOOOIaMH 1 BBITIOHSIET 00SI3aHHOCTH, KOTOPbIE YCTaHOBJIEHbI KoH-
CTUTYLIMEN U TEKYILUM 3aKOHO/ATeIbCTBOM. Bee 310 00ycioBIMBaeT, moguepkuBail OH, HEOOXOIU-
MOCTb PACCMOTPEHUS B Kypce COBETCKOIO rOCYAapCTBEHHOIO MpaBa BOIpoca 00 OCHOBHBIX IpaBax
n o6s3aHHOCTAX rpaxaad CCCP B eaqMHCTBE ¢ MHCTUTYTOM COBETCKOIO rpaxaaHcTBa. OH mucai:
«OJIHUM U3 CYILIECTBEHHBIX HEIOCTATKOB BCEX M3JAHHBIX YUEOHUKOB 110 COBETCKOMY rOCYJapCTBEH-
HOMY IIpaBy fIBJISIETCS, C HALIEH TOUKU 3PEHUs, ITHOPUPOBAHKUE TOr0 MojokeHus1. OHM OCBEIlAIOT
BOIIPOC O COBETCKOM I'PaXJAHCTBE B CBA3U C TeMOM 0 rocynapcrseHHoM ycrpoiictBe CCCP, a ocHOB-
HblE IIpaBa U 0OSI3aHHOCTHU IPaXkJaH pacCMaTpUBAIOTCS B CAMOCTOSATESIbHOM pasjiesie B KOHLIE Kypca.

Ham MpEACTaBIIACTCA, YTO 00s13aTeJIbHOE Tpe6OBaHI/IC CJI€JOBaTh B 9TOM OTHOIIECHUU CUCTEME Kon-

crutyir CCCP 1936 roga He MOXeT ObITh IPU3HAHO HAYYHO oGocHoBaHHBIM» %%

Hano ckazarp, 4TO MIMEHHO 3Ta TOUKA 3peHHs BIIOCJIEICTBIM OblJIa BOCITPUHSATA MTPAKTHUECKH
BCEMU COBETCKMMHU MCCIIEI0BATENSIMU ITOTO Borpoca U noinyuuiia orpaxerue B Koncrurynuu CCCP,
npunsaroi B 1977 r., u B Koncrutynuu PCOCP 1978 r. B Hux BoIpoc o rpa)JaHCTBE paccMaTpH-
BAJICS B pasjielie, HOCBAIIEHHOM I'oCyapCTBY U JIMYHOCTH, YeM Oblla IOAYEPKHYTa CBA3b MEXKY HUM
Y CTaTyCOM JIMYHOCTH.

MHorooOpasHble TiepeMeHbl B ki3HU Poccuu, mpousolieamye 3a rnociegHee AecaTuieTye,
OTPa3WJIMCh HA MHOTMX CTOPOHAX MHCTUTYTa POCCUMCKOro rpaxaaHcrea. Koncruryims PO 1993 r.
BIIEPBbIE PACCMATPUBAET T'PaXAAHCTBO KaK HEOTHEMJIEMBIA 3JIEMEHT KOHCTUTYLIMOHHOIO CTpPOSI
crpanbl. U tymaetcs, 4To AJ1s 3TOro €CTh BCe OCHOBAHUS.

W3BecTHO, 4TO Mes rpakJaHCTBA TECHO CBA3aHa C UJIESIMU PABEHCTBA U HAPOIHOIO CYyBEPEHU-
terta. OHa TPaJULIMOHHO SIBJISIACH OJHUM U3 JIEMEHTOB KOHCTUTYLIMOHHOW MAEO0JIOTMH, ITOCKOJIBKY
C IIPUHSTUEM T'PaXIAHCTBA BCEI/IA CBA3BIBAJIOCh YHUUTOXEHHUE (DEOAATIbHBIX COCJIOBUM U MPUBUJIE-
I'Uid, IPaBO HAa y4acTHUe B OCYUIECTBIEHUH I'OCYAAPCTBEHHOI BJIACTH KaK MIPaBO «Ha JOJIO BO BJIACTU

cyBepeHa». Eme JK.JK. Pycco nucai, 4to TMYHOCTH B COBOKYNMHOCTHM MOJIy4yaloT UMs Hapoaa, a B

9 1
OTACIIbHOCTU HA3BIBAIOTCA I'PAKAaHAMU KaK YYAdCTBYIOIINUE B OCYHICCTBIICHUU BEPXOBHOU BJIACTH 07.
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B Koncturyuuu P® o rpaxgaHcTBe roBOpuTcs B IU71. 1, IOCBSIIIIEHHOM OCHOBaM KOHCTHTY-
MOHHOTO cTpost. Lleb 3Toro — moguepkHyTh €AMHCTBO rpakaaHcTBa B Poccuiickoit deneparum,
HEBO3MOXKHOCTb JIMIIEHUS] IPAKAAHCTBA UM MIPaBa U3MEHHUTH €10, OOBSIBUTH IPAXAaHCTBO PABHBIM
HE3aBUCHMO OT OCHOBaHMH nproOpeTeHus. IHbIMU cI0BaMu, OTYEPKUBAIOTCS YEPThl POCCHICKOTO
IPaXJAaHCTBA, XapaKTEPU3YIOIME KOHCTUTYLIMOHHBIN CTPOM.

OpHaKo 3TO HE 3HAYMT, YTO BCE CBSA3U I'PaXJAHCTBA UCUEPIBIBAIOTCS TOJIBKO KOHCTUTYLIMOH-
HbIM cTpoeM. [ paxk1aHCTBO KaK MHCTUTYT KOHCTUTYLIMOHHOTI'O ITpaBa TECHO CBA3aHO IPAKTUYECKH CO
BCEMHU JPYIMMHU MHCTUTYTaMH 3TOW OTpaciu mpaBa. Bmecte ¢ TeM OHO B Oosibllield Mepe BITUCHIBA-
ercsl B TPyMITy Mpo0yieM, KacaloluXxcsi MPaBOBOTO CTaTyca JUYHOCTH, YeM, CKakeM, IpodJieM rocy-
JAPCTBEHHOI'O YCTPOMCTBA CTPAHBI UJIM OCHOB €€ KOHCTUTYLIMOHHOT'O CTPOS], IOCKOJIbKY OTHOCHUTCS K
YHCITy TeX MPAaBOBBIX MHCTUTYTOB, COZIEPKaHME U 3HAYEHUE KOTOPHIX B OOIIECTBE BCeleso 00yCIIoB-
JIEHO B3aMMOOTHOLIEHUEM KaK OT/IeJIbHOM JIMYHOCTH, TaK U HapoJia B LIEJIOM € FOCYJapCTBEHHOM BJla-
CTBIO.

B oreuecTBeHHOI MTEPATYpE CYIIECTBYIOT Pa3jIMUYHbIE B3IVISA/Abl HA COOTHOLIEHUE I'paXJaH-
CTBa C IIPABOBbIM CTaTYCOM JIMYHOCTU. OJTHU aBTOPBI CKJIOHHBI CYUTATh I'PaXkJAHCTBO JIUIIb YCIOBUEM
MPEI0CTABJIEHH S COOTBETCTBYIOIIEMY JIMITY ONPeIe/ICHHBIX MpaB 1 00s13aHHOCTe!. VIMEHHO rpaxaaH-
CTBO ABJISIETCS TEM IOPUIMYECKUM OCHOBaHMEM, cuutan A.. Jlenemkun, B Cuily KOTOPOro JaHHOE
Mo o0MaaeT B MOJIHOM 00beMe BCeMH JEMOKPATUYECKUMU TpaBaMu M CBOOOAAMH U BHITIOTHSIET

o 1
06H33HHOCTI/I, KOTOPBIC YCTAHOBJIEHBI KOHCTUTYHHUCU WU TCKYIIUM 3daKOHOAATCIIbCTBOM 08. )Ipyme
BKJIIOYAIOT B COACPIKAHUEC I'PAKAAHCTBA ITpaBa U 00S13aHHOCTH rpaxiaas, mojaras, 4To WHOU noaxon

K PEHICHHUIO 3TOT'0 BOIIPOCA MPEBPALIACT I'PAKAAHCTBO B (pOpMEU'IbHOC IIOHATHE, TaK KaK JIMIIACT €Iro

KaKOro-JIN0O CaMOCTOSATEILHOTO IMPpaBOBOI'o COACPKaHUA 109.

HawuOonee npuemiieMolt B 3TOM TU1aHe npecTaBisiercss Touka 3penus JI.J1. BoeBonuna, KkoTo-

PBII CUMTAJI, YTO I'PAXKIAHCTBO, OYy4d COCTABHBIM JIEMEHTOM IPAaBOBOTIO CTATyca Irpask/iaH, BMECTe

11
C TEM ABJIACTCA CAMOCTOATEIIbHBIM I'OCYIapCTBEHHO-IIPABOBBIM UHCTUTYTOM 0.

Fpa)KILaHCTBO HE ABJIACTCA (pOpMaJ'ILHbIM noHsiTieM. OHO He JIMIIIEHO CaMOCTOSITEJIBHOTO npa-
BOBOI'O COIEPKaHUS. COI[Cp)KaHI/IC rpaxaaHCTBa CKJIaAbIBACTCA U3 CHCL[I/I(bI/I‘IeCKI/IX npaB " 00s13aH-
HOCTEer JIMIa IO OTHOHICHUIO K IroCyJapCTBY U roCyaapCrBa 110 OTHOIICHUIO K JaHHOMY JIULLY. Onu
BO3HUKAIOT B CBA3U € PACHPOCTPAHEHUEM Ha JAHHOC JIMIO IOPUCAUKIINU I'OCYAAPCTBA, C IIPpENOCTaB-
JICHUEM EMY HpaBOCHOCO6HOCTI/I B ITIOJIHOM 06LCMC, C OXp&HOfI IpaB 1 3aKOHHbIX MHTEPECOB I'paK-
JaH. CPCIII/I TaKHUX IIpaB U 00s13aHHOCTEN penmarnee MECTO NIpUHAJICKHUT IIPABY KAXKAOIO I'paxia-

HHWHa I10JIb30BATbCA SaHlHTOfI " IMOKPOBUTEJIILCTBOM CO CTOPOHBI IOCYyIapCTBa, KaK BHYTPH CTPAHBbI,

TaK U BHE €€ MPEeJIENIOB, a TaKKe 00S3aHHOCTH ObITh BEPHBIM CBOEMY OTﬁquTByHI.

B pesynbrare rpaxaaHCTBO COCTABJISET MEPBbI JIEMEHT OCHOB MPABOBOIO MOJIOKEHUS JINY-

112
HOCTHU B IroCyAapCTBE, IIOCKOJIbBKY UMEHHO OHO OIIPEACIIACT OTHOLICHUE MEXKXKAY HUM U YCJIOBEKOM .

[ocymapcTBO B YesoBeKe NPU3HAET U yBakaeT JOCTOMHCTBO JTMYHOCTH. Ho 00beM npaB u 00s13aHHO-
CTei, MPEeOCTABIEHHBIX TOMY UM UHOMY JIMILY, TOCYIapCTBO CTABUT B MPSMYIO M HENIOCPECTBEH-
HYIO 3aBUCUMOCTb OT IPaJaHCTBA, YCTAaHAB/IMBAs MpaBa U 00A3aHHOCTH B MOJHOM OOBbEME JIMIIb
IJ151 CBOMX I'PaK/aH.

W Bce xe rpaxaaHcTBo, Kak noayepkuBai C.C. KHUKuH, — 3TO TOJIBKO (hopMaibHO-TIpe/iBa-
PUTEJIbHBIN CTAaTyC, KOTOPBIi JIMIb B JaJIbHEHIIIEM B 3aBUCUMOCTH OT LIEJIOTO psijia YCJIOBHIA U 00CTO-
ATEJILCTB, 3AIONHACTCA YK€ KOHKPETHBIM cofiepkaHreM. MOXHO JIMIIb OTMETUTb, YTO «3TOT CTaTyC
JENCTBUTENIBHO SIBJISIETCS NEPBOHAYAJIBHBIM CTaTYCOM JIMLA, KOTOPBIHA MOAJTIEKUT YCTAHOBJIECHUIO B

MEPBYIO OUEPE/lb, 100 OH OOOCHOBHIBAET MOPAAOK U I'PaHULIBI OIIPEACTIACMOCTH JaHHOI'O JIMLAa COOT-

BETCTBYIOIIIMMU IJICMCHTAMU HpaBOBOfI Y MTOJIMTUYECKON CUCTEMBI CTpaHbI» ! 13.

HPYFI/IM 9JIEMEHTOM OCHOB ITPAaBOBOI'O IIOJIOKCHHUA JIMLA, OPraHUYCCKU CBA3AHHBIM C I'paxk-

114
JaHCTBOM  , ABJIACTCA O6H_Iaﬂ HpaBOCHOCO6HOCTI>, T. €. CLIOCOOHOCTh JiMlla UMETh IIpaBa U 00s13aH-
HoctH. OHa CIIY’KUT JIOTUYCCKUM IMPOAOJLKEHUEM I'PAKIAHCTBA, KOHKPCTI/I?)aL[I/ICﬁ €ro CoaepkaHusd.
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['pax1aHCTBO yCTaHABIMBAET IPABOBYIO CBSI3b MEXKIY FOCYAAPCTBOM M KOHKPETHBIM JIMLIOM B CAMOM
obmem Buje. [IpaBocmocoOHOCT KOHKPETH3HUPYET MPABOBOE COCTOSTHUE, 3aKPETICHHOE MHCTHUTY-
TOM T'pak/1aHCTBA.

Hakonern, HanOosiee MOTHO cofepskaHue MPaBOBOrO MOJIOKEHUsSI TPaXJaH PACKPhIBAETCS B UX

npaBax " O6H38.HHOCT}IX, YCTAaHOBJICHHBIX 3aKOHO,IlaTCJ'IbCTBOM115. OI[HaKO HE CJIenyeT 3a6bIBaTb,
YTO UMEHHO ¢ MOMCHTA BO3BHUKHOBCHUA Yy OIPEACIICHHOIO JIMLA I'PAKAAHCTBA 3TO JIMIIO Ha OCHOBE
3AKPCIVICHHBIX B KOHCTUTYLIUU 34 BCEMU I'PAKIdHAMU JIMYHBIX IIPAB U 00s13aHHOCTEN (T. €. TaKHUXx,
KOTOPBIE MOI'YT OBITH peain30BaHbl BHE OIPEHCIICHHBIX HpaBOOTHOMCHHﬁ) an/I06peTaeT COOTBCET-
CTBYIOIIIHUC CY6T>CKTI/IBHLIC IpaBa n o00s13aHHOCTH. MHBIMUI CJIOBaMH, BOBHUKHOBCHUEC Yy OIIPEACIICH-

HOT'O JIMa Ha OCHOBE 3dKPCIVICHHBIX B 3dKOHE JIMYHBIX IIPaB U CB060J1 rpaxiaH COOTBETCTBYIOIUX

UM CyOBEKTHBHBIX ITpaB 0053aTeJIbHO 0OYCIIOBIMBAETCS NPHOOPETEHUEM I'paXkIaHCTBA He

Takum 00pa3oM, MOHATHS «TPAXTAHCTBO» U «TPaXIaHUH», Oydy4d Hepa3pbiBHO CBS3AHBI
MeXIy cOOOM, MMEIOT COBEPIIIEHHO pa3IMuHOEe IMPABOBOE COICPKAHUE U TMOITOMY HE MOTYT OTOX-
JeCTBIAThCS. B 3TOM CcBsI3u Henb3sl coracuthesi ¢ MHeHueM b.B. IlletnHuHa, KOTOpBIA monarad,
YTO MIPABOBOU CTATyC IPaskJaHUHA MOXHO OIPEIEIUTh KaK COBOKYTHOCTb IPABOBBIX HOPM, PEryJiu-
PYIOIIMX OTHOIIECHUSI MEXy TPaKJAaHMHOM U TOCYIapCTBOM IO TOBOLY MPUOOpETeHUsI, YTPaThl U

OXPaHBbI IIpaB I'pakJaHCTBA, IMPEJOCTABIICHU S I'pa)kKJaHaM IrapaHTUPOBAHHBIX I10 3aKOHY IIpaB U CBO-

<11
60[[, a TaK’KE BBIIIOJIHEHUSA BO3JIOKCHHbBIX HA I'PAXKIAH IO 3aKOHY 00s13aHHOCTEN 7. ,HYMaCTCH, 4To

COCTaBHBIM 3JIEMEHTOM IPABOBOTO CTaTyca rpax/JaH sIBJISIIOTCS HE BCe IIPABOBbIE HOPMBI, PEryIupy-
I0LI[e OTHOIIEHUSI MEX]y JIMIIOM M FOCYJapCTBOM IO MOBOMY I'PaKAaHCTBA, a TOJBKO T€ U3 HUX,
KOTOpbIE 3aKPEIUISIOT Crieludrueckre mpaBa U 00sI3aHHOCTH JIMIIA TI0 OTHOIIEHUIO K TOCYIapCTBY,
BO3HUKAIOIIHE B CBSI3U C PaCIPOCTpaHEHHEM Ha JaHHOE JIMIO I0PUCAUKIIMY rocyaapcTBa. Beapb oue-
BU/IHO, HAIIPUMEP, YTO HOPMBI, PETYIMPYIOIINE OTHOLIEHUSI MEXAYy MHOCTPAHIIEM U TOCyIapCTBOM
10 TIOBOJIY MPUOOpPETEHM S TPakJaHCTBA, HUKAK HE MOTYT ObITh COCTABHOM YaCTBIO CTAaTyca Ipak/ia-
HUHA, T. €. JIUIA, y’Ke UMEIOIIEero IpaxkaaHcTBO. VICXOIHBIM YCTIOBUEM BO3HMKHOBEHHUSI KOHCTHUTY-
[IMOHHO-TIPABOBBIX OTHOIIEHUI MEX/ly TOCYJapCTBOM U MPOKUBAIOIIUM Ha €r0 TEPPUTOPUH JIULIOM
SIBJISIETCS PUHAIJIEKHOCTD MOC/IEHETO K IPaXJaHCTBY TAaHHOTO TOCYIapCTBa.

I'paskpaHuH — 3TO JMYHOCTb B €€ OTHOILIEHUM K TOCYJapCTBY W MpaBy, BJIACTU M 3aKOHY,
XOTsl JAJIEKO HE BCSIKOE OTHOILIEHHE YeJIOBEeKa K roCylapCTBY JAeT OCHOBAHUE CUUTATh €ro rpaxk-
JAHWHOM JJAaHHOTO rocyaapcTBa. Kak MbICASIIUT U JeUCTBYIONIMNA CyObEKT, KaK HOCUTENb OIpe/ie-
JIEHHOW WJICOJIOTUH, YeJIOBEK MOXET B (pOpMe OLEHOK M MPAKTUUYECKUX AEHCTBUI BBIPAKATh CBOE
OTHOIIIEHUE K TOJMTUKE U MPaBy MHOTUX TOCYAApCTB. B MOHATUM «Tpa)kJaHUH» MPOCIEKUBACTCS
MOMEHT (hOPMAIILHOTO IOPUIMYECKOTO Y3aKOHEHUs CBSI3U MHIMBHUA U TOCYIapCTBa, MOMEHT KOH-
CTUTYLIMOHHO-TIPABOBOTO MPU3HAHUS TOTO UM MHOTO YesIOBeKa IPakJIaHMHOM Trocyl1apcTBa. YcCIo-
BUs1, HEOOXOMIMBIE ISl TOTO, YTOOBI JIAHHBIA YEJIOBEK MOT BBICTYIIATh KaK I'PakJIaHUH rOCYAapCTBa,
OIpeJeNsIIOTCsl TOCYJApPCTBOM B MPABOBBIX HOPMAax, COBOKYITHOCTh KOTOPBIX MPECTaBsieT coOoun

KOHCTUTYLIMOHHO-TTPABOBOM MHCTUTYT I'PakJaHCTBA, YKA3bIBAIOIIMI Ha I0PUANYECKU O(OPMIIEHHYIO

MIPUHA]ICKHOCTD JIUIA K HAPOILY rocynapCTBaHg.

Takum 06pa3oM, OTHOIIIEHHE JTUYHOCTH K FOCYJApCTBY U IIPABY, BJIACTU U 3aKOHY TOJIBKO B TOM
CIy4ae JOCTaBJIsIET TIOHSTUIO «TPaKJAaHUH» HEOOXOMUMBIN COAEpKaTeIbHbIA MaTepuall, KOrja OHO
BBICTYIIA€T B 0COOOM I0pUANYECKOl (hopMe, TOTydaeT MPaBOBOE BHIPAKEHUE B BUJIE IPAXIAHCTBA.

Hano cka3arp, 4TO M3BECTHas MyTaHULIA B UCIIOJIb30BAHUM TEPMHUHA «IPAXAAHCTBO» HMMeEJa

CBOMM CJICACTBUEM HCKAXKCHHOC IMPEACTABJICHUE HEKOTOPLIX aBTOPOB O BPEMEHU BO3HHWKHOBCHHA

11
rpaxzaaHcTBa (HO,IIILaHCTBa), KOTOPOE CBA3bIBACTCA C BO3HMKHOBCHHUEM TI'OCYHApCTBa W IIpaBa 9.

«['paxnancTBo, — yKasbiBaeT b.C. D63eeB, — ObUIO M3BECTHO €Ille aHTUYHBIM rocynapcTBam. O1HaKo
B TO BpeMs1 OHO O3HAYAJIO MPEeskK e BCEro MMPaBOBOE COCTOSIHUE JIMYHOCTH, OIpeiesisieMoe ee IpUHa/I-
JISKHOCTBIO K TOCTIOACTBYIOIIEMY KJIaCCy, UMEJIO B OCHOBE CBOEH ITyOOKOe COLMaIbHOE HEPaBEeHCTBO
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KJIACCOB ¥ OCHOBAaHHOE HAa HEM HEPABHOIIPABUE JIIOZIEH, 3aKperyIeHHOe B HOPMax MpaBa v OCBSIIICH-
HOe PadOBIIAIeTPUECKON UICONIOTHEN. . .

I[I/IaJIeKTI/IKa O6IJ.[€CTB€HHOFO Pa3BUTHA MTPUBEJIA K 3aMCHE AHTUYHOI'O I'paXJ1aHCTBa B MEPHUOI
(dbeoganm3zmMa MHCTUTYTOM TOAJAHCTBA, KOTOPHIA, B CBOI0 OY€pe/lb, B 3MOXY OYpiKya3HBIX PEBOJIO-

U YCTYNUJI MECTO MHCTUTYTY TPaXKJAHCTBA, HATIONHEHHOMY YK€ MHBIM OOIIIECTBEHHBIM COJIepKa-

HUEM» ! 20.

Ha camowm penie BOBHUKHOBEHHE rpaxx1aHCTBa CBA3dHO C BOZHUKHOBCHUECM IIPABOBbLIX KaTeE-
FOpPIfI, OTHOCAIIINXCA K TEPPUTOPUAIIBHOMY BEPXOBEHCTBY, KOTOPLIC, KaK ITPABUJIO, NOABJIAIOTCA
ropasno IMno3xe, 4eM J000€e U3 U3BECTHBIX HAM aHTUYHBIX rocyaapcCrs. Pa3YMCCTCH, CylIeCTBOBAHUE
rpaxzaHCTBa BbITCKACT U3 FOCYHapCTBCHHOfI OopraHnmsanuvun 06H_ICCTBa. Ono saBngeTcsa IOPUINYECCKUM
Oq)OpMJ'ICHI/ICM COCTaBa HACCJICHUA rocyaapcCrna. be3 Takoro O(pOpMJICHI/IH rpaXIaHCTBa HE CyIIe-
CTBYCT, a CYIIECTBYCT JIMIIb HACECJICHUC, ABJIAIOIICECH «IIPUIATKOM» COOTBCTCTBYIOLHCIZ TEPPUTOPUU.

57



O. E. Kyradun. «Poccuiickoe rpaxkIaHCTBO»

I'nasa 11
NCTOPUYECKUE TUIIBI
POCCHUCKOI'O TPAKITAHCTBA
EIr'O ITIPABOBASI PETJIAMEHTAIIUSA

§ 1. Poccuiickoe moaaHCTBO U €ro NpaBoBasi perjaMeHTamus

Pycckoe npaBo XVI u XVII BB. He comepxajio HOpM, KOTOpbIe Obl YETKO OINpeessiv, KTO
SIBJISIETCSL PYCCKUM TOJJaHHBIM U KTO — MHOCTpaHIeM. Takux HOpM M HEe MOIJIO OBbITh, TIOCKOJIBKY
CaMo MOHATHE MOAJAHCTBA B TOT MEPUOJL UMENO ObITOBOM, a HE IOPUMUYECKUI XapaKTep.

B npencraBinenun pycckux Jiofei ObITh NOIIAHHBIM 3HAYMJIO OBITh MPABOCJIABHBIM, & CTaTh
MOIJAHHBIM — O3HAYaJIO KPECTUTHCS B IIPABOC/IABHYIO BEPY.

Harypanusanus pycckoMy IpaBy Toi 31oxH Obliia HensBecTHa. Kak Hekorga B Buzanrtuu, u B
Poccun Tex BpeMeH NpUHATHAE NTPABOC/IABUS SABJIAIOCH U1l THOCTPAHLA €JUHCTBEHHBIM CPEICTBOM
BCTYIUIEHMS B PYCCKOE TOAAHCTBO, A IPUHAIJIEKHOCTb K PYCCKOM LIEPKBU OTOXKAECTBIIAIACH C IIPU-
HaJIJIEAKHOCTBIO K PYCCKOMY IOCYJapCTBY.

Vka3 1700 r. (6e3 MecsI1a 1 Ynciia) OTOXAECTBISUT «KpereHue [TpaBociaBHbist XpUCTHAHCKHUS

BEpbI» C «BBIE3IOM Ha UM Benukaro ['ocynapss B BEUHOE XOJIOIICTBO» 121

Takum 06pa3oM, 1Mo CBOMM I0pUAMYECKUM TocieAcTBUAM Kpetenre B X VI u X VII BB. Huuem
HE OTIMYAJIOCh OT HATYPAJIU3ALIUN.

«BrioyHe 04eBUAHO, UTO, IIPU TAKKUX YCIOBUSAX, — YKasbiBal B.M. I'eccen, — rocrioncrso B Moc-
KOBCKOU Pycu TepputopuanbHoro Hauana (juris soli) mpu onpejaeseHuy NMOAJaHCTBA (PaKTOM POXK-
JEHUS ABIISAETCS, TI0 CAMOMY CYLIECTBY CBOEMY, HEBO3MOXKHBIM. [IeTH, pOKIEHHBIE HA TEPPUTOPUU

MOCKOBCKOI'O rocygapCrtsa OT MHO3EMIEB, OCTAIOTCA MHO3EMIIAMHA 10 TEX IIOP, MMOKA OHU OCTAITCA

122
HWHOBEpLAMH. Mecro POXKACHUA HUKAKOTI'O 3HAUYCHUA HE UMECT>» .

Hano ckazarp, 4yTO Ha HEKPELIEHBIX MHOCTPAHLIEB B TOT MEPUOJ PACIIPOCTPAHSAJICA Pl Orpa-
HUYeHUH B npaBax. MM 3amnperaioch, Harpumep, NpHoOpeTeHre MOMECTHIA U BOTUYMH, BCTYIUICHUE
B Opak ¢ MpaBOCJIABHBIMH.

ITpuoOperaemoe KpeleHueM NOIAHCTBO MPEKPaIaioch O CMEPTHIO.

CyiecrBeHHO nHaue craBarcs u pemaioTcs 3t Bonpockl B X VIII B. Tak, ykasz I[Terpa I 1721 1.

npeaycMarpuBajl BOBMOXKHOCTb HpI/IO6peTeHI/I}I HWHOCTpaHIaMH1 TIOMECTHI ¥ BOTYMH HE B pe3yJIbTaTe

KpeIleHus, a yTeM IPUHECEHUs] IPUCATH Ha «BeYHOe nojiaHcTBo Poccuiickomy 'ocynapro» 123,

DTUM ke YKa3omM ObUTH BIICPBBIC ITPU3HAHBI JOITYCTUMbIMU CMCIIAHHBIC 6pa1<1/1 TaKXe ITpH yCJI0-

BUU BCTYIUIEHUSI HTHOCTPAHIIA B BEUHOE MOAIAaHCTBO Poccru. DT0 ycoBre ObUTO IOATBEPKICHO yKa-

30M OT 26 aBrycra 1833 r.12

B XVIII B. OpITOBOE MOHSTHE MOAJAHCTBA MOCTENEHHO YTPAUYNBAIOCh, OJHAKO MPABOBOE MOHSI-
THE TOAJIAHCTBA K 3TOMY BPEMEHH €lIlle HE CI0XUIOCh. [I03TOMY M B TOT nepuos pycCKOr UCTOPUH
TPYIHO OBUIO OTBETUTH Ha BOIIPOC O TOM, KTO SIBJISIETCS PYCCKUM TTOJJJAHHBIM U KTO — HTHOCTPAHIIEM.

«He noanexut HUKakoMy cOMHeHu10, — nucai B.M. I'eccen, — 4to u B 3Ty 300Xy jus soli octa-
€TCsl PYCCKOMY 3aKOHOJATENIbCTBY UYKJbIM: €T MHOCTPAHIIEB, POXIEHHbIE B Poccuu, ocratorcs
VMHOCTPAHLIAMU; «IIPUPOIHBIMUA» MOAJAHHBIMU SABJISIOTCA JETU, POXKICHHbBIE OT MOJJIAHHBIX».

HpI/IHI_II/IH 9TOT HE ITOIYYaACT OIPEACIICHHOI'O BbIPAXKECHUA B 3aKOHE; 110 CYHIECCTBY, OJHAKO, OH

SIBJIsIeTCS] OECCTIOPHBIM» 125,
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Hcropuu pycckoro rmpasa U3BECTEH TOJIBKO OUH AKT, IPU3HAIOLINN 32 POKIEHUEM HA PYCCKOM

TEPPUTOPHH OTIpeieIeHHOE BIMSHKE Ha MOQIaHCTBO. Tak, cormacHo cr. 61 rassl I Pernamenra 06

ylnpasjieHUn Agmupanreiictsa U Bepgu ot 5 anpens 1722 r. 126 k0 3 MHOCTPAHLIEB U UX JIETEN

MOKEJIAIOT YYUTHCS B AJMHUpaITEIiCTBE KAKOr0 MacTepCTBa, Te JOJUKHBI MPEsK/Ie MPUCATY YUUHUTD
B Be4yHOE (pa3asibCTBO, a 6€3 TOro UX He NPUHUMAaTh. VIHO3eMIIbl CUMTAIOTCS T€, KOTOpbIE NIPUEXaJIH
U3 MHBIX TOCYJAPCTB U BCTYNHMJIM B CIykO0y. A KOTOpble opoawich B Poccru 1 npuHsim ciryxoy,
Te, SIKO POCCHSIHE, TOYTEHBI UMEIOT ObITh». DTOT TEKCT MOJHOCTHIO BOCIIPOM3BOAUT U PerntameHT 00

ynpasiieHuu Anmupanteicts u ®noros ot 24 asrycra 1765 r. 127

TekcT 3TUX JOKYMEHTOB CBUJIETENILCTBYET O TOM, UTO HE caMo Mo cebe pokaeHue B Poccun, a
MOCTYTIJIEHHE WHOCTPAHIIA HA TOCYIAPCTBEHHYIO CITYKOy BJIEKJIO 32 COOO0M MpHOOpETeHNe PyCCKOro
TMO/IJAHCTBA.

C nocTeneHHbIM OcIabIeHNeM 3HaYeHUsI BEPOMCIOBEJATBHOIO MOMEHTa MHOCTpaHIbl B Poc-
CUM HE3aMETHO CTAHOBSITCS MOMAAHHBIMU MyTeM (PaKTUUYEeCKON aCCUMWISILIMA MX C OKpY’Kalollen
COLIMAJIbHOW Y TIOJIUTUYECKON Cpeaoi.

Hapsany ¢ daxktnueckum ykopeHenuem yxe B nepsoil nosnosuHe XVIII B. B 3akoHOzmaTes b-
CTBE HAUMHAET TPUMEHSATHCS OPUIMUECKUI CITOCOO BCTYIUIEHUS B PYCCKOE MOJIAHCTBO, UMEHYEeMBbII
HATypaJIu3allMeil U CBS3aHHBIN C TPUHECEHUEM MPUCSATU Ha TIOIJAaHCTBO.

BnepBble npucsra Ha NOIIAHCTBO Kak CIIOCO0 HATypasIM3alliy MOJTyYaeT MpaBoOBOE 3aKperwie-
Hue B MaHugecte 1721 r., npu3bIBaBIlEM IJIEHHBIX IIBEJIOB K BCTYIUIEHUIO B PYCCKOE MOAJAHCTBO.
BcerymiieHre B OAJAHCTBO JOMIKHO OBUIO OBITH JOOPOBOJIBHBIM, TTPUYEM BCTYTIAOIINAN JOIKEH ObLT
MOKa3aTh, «9€M OH YEeCTHO MPOMNUTaTh ceOs YaeT». B TekcTe mpucaru He ObUIO TPSMOTO YKa3aHUS

Ha BEUHBIN XapaKTep noxnancrea ' 2. Onnako yxe Cenarckuit ykas ot 27 asrycra 1747 r. «O kudr-
BEHHOM OO€I[aHUY MHOCTPAHIIEB, KEJAIOIIMX MpUCIraTh Ha BeYHOE MOAJaHCTBO Poccum» BBOOMI
MOMEHT BEYHOCTH B CaMblid TEKCT MPUCATU: «A3 HUKETIOMMEHOBAHHBIN, OBIBIIMI MOJIaHHBIN, 00e-
alck U KisHych Beemorymemy Bory, uro st Beenpeceteiimieit. .. ['ocynapsiHe. .. XOIy BEpHbIM,

IOOPBIM M MOCITYIITHBIM PaboM 1 BEYHO MOJJaHHBIM ¢ MOelo (haMuneid ObITh M HUKY/A. . . 32 TPAHUILY

HE OTBE3KaTh U B UyKECTPAHHYIO CITyXKO0y He BCTyHaTb>>129.

130

TekcT 3TOT OCTaBaICA HEM3MEHHBIM U B IOCJIEAYIOINX YKa3ax: oT 8 mapra 1762 r. ™ u 6 utonsa

1793 r."*! B coorsercraum ¢ ykazamu oT 12 nexabps 1796 r.132u18 anpens 1801 r.!33 HpUcsramn-

1WA, He Ha3biBasi ceOs1 paboM, oOelan TeM He MeHee «BEPHBIM, JOOPBIM, TIOCTYIITHBIM U BEYHO IO/

. 134
JIAaHHBIM ¢ Moeto haMuIei ObITh». TEKCT 3TOT Mepelties1, B KOHEYHOM cuete, 1 B CBOJI 3aKOHOB 3,

Kak crioco6 Harypanuzanmu, npucsira Ha TOJJaHCTBO CYIIECTBEHHBIM 00pa3oM MEHSIET CBOe
3HaueHue B XIX B. «C npekparieHreM KOJIOHU3aTOPCKOM JeATeNIbHOCTH PYCCKOTO ITPAaBUTEBCTBA, —
ykasbiBal B.M. T'eccen, — pa3pbiBaeTcs Ta CBsI3b, Kakas B MPEALIECTBYIOLIYIO 3MOXY CYLIECTBYET
ME>X/1y IPUCATON Ha MOAJAHCTBO U BogBopeHreM. C 3TOro BpeMeHH MpUCsTa Ha MOAJAHCTBO CTAHO-
BUTCA JU1s1 THOCTPAHLEB CPEJCTBOM OCBOOOKAEHHS OT TeX MPaBOOI PAHUYEHHIA, KOTOPbIE YCTAaHABIIH-
BalOTCsA U1 HUX B MUHTEpecax KOPEHHOro HacesieHus. B yactHocTH, co BpeMeHu u3aanus Manugecra
1 suBaps 1807 r., Bocnpelaoero MHOCTpaHLaM, He IPUCATHYBIIMM Ha BEYHOE MO/IAHCTBO, BCTYII-
JIeHUEe B I'MJIbAMM, — HATypajau3auus, T. €. IPUCATa Ha MOAJAHCTBO, CTAHOBUTCS /JIs1 MHOCTPAHLIEB
eIMHCTBEHHbIM CPEACTBOM IpuoOpeTeHust B Poccuy TOProBuIX MpaB, MPUCBOEHHBIX I'MJIbAEHCKOMY
KynedecTBy. CamMo MpaBUTENILCTBO Ha BCTYIUIEHHE B MOAJAHCTBO CMOTPUT, Kak Ha 0coOyio (hopmy
BCTYIIJIEHUS B TWJIBUU; B O(PULIMATIBHBIX 3aKOHOJATEbHBIX AKTaX «BEYHO MOJJaHHbBIE MHOCTPAHLIb»
TaK U Ha3bIBAIOTCS «MHOCTPAHLAMU, ITPUCATHYBIIMMH BCTYNATh B THIIbIUN».

Huuero Het yAMBUTEIBHOTO B TOM, YTO IPU M00OHOM B3IVIsI[IE HA HATYpaIM3alMIO Hallle 3aK0-

HOOATEIbCTBO 06Hapy>I(I/IBaCT MNOCTOAHHYIO TEHACHIIUIO K BO3BMOXHOMY OOJIETYEHHIO U YIpOUICHUIO

MOPSI/IKA MTPUHECEHU S TTPUCATI 135,
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B cnpaBeanMBOCTH 3TOrO yTBEpXKIEHUSI HETPYIHO YOAUTHCS, CPABHUB IBA MPABOBBIX aKTa
TOr'O IIEPUOJA.

Tax, 3akon 27 mas 1807 r.!3¢ YCTaHaBJIMBAJI JOBOJILHO CJIOKHBIV MOPSIOK ITPUHECEHUS TIPU-
csaru. ComIacHO 3TOMY 3aKOHY MHOCTPaHIbI, KeJIaBlIMe BCTYIUTh B IMJIbANH, €CJIM OHU HAaXOAWIUCh
B CTOJIMIIE, JOJDKHBI ObUTH SIBUThCS B MUHHMCTEPCTBO KOMMEPLIMH U TTOIATh OOBSIBJICHHE O KeJIaHUU
BCTYNUTb B BEYHOE MOIAAHCTBO. MUHUCTEPCTBO MOCIIE U3yUeHUsI CBE/IEHUH O NOBE/ICHNH 1 3aHATUSX
MHOCTpaHILIEB npe/icTaBisio CeHaTy 3aKJII0YeHHe O JOMYILEHNH UX K IIpUcsAre, KOTOpast IPUHOCUIIACH
B ['yOepHCKOM MpaBiieHuu. B 1pyrux MeCTHOCTAX ynoMsHyTble 00si3aHHOCTH MuHUCTEpCTBa BO3JIa-
raJimch Ha ryOepHATOPOB, KOTOpble ObUIM 00sI3aHBI TIPEICTaBUTh CBOM 3akmoueHust CeHaty. Takum
00pa3oMm, MpUHSATHE B IOJIAHCTBO 3akOHOM 1807 T. cTaBmiock moj KOHTpostbk [IpaBuTenbCTByOMEro
Cenara.

3akoHoM oT 6 deBpans 1826 r.137 sror HOPSIIOK OBLT CYIIECTBEHHO yrpoiieH. OTHbIHE TpU-
BCCHUEC K IIPUCATE BCEX MHOCTPAHLECB, KCIAIOMIMX BCTYIUTb B TWJIBAWU, MEIIAHCTBO WJIKM B LICX,
OCYILIECTBIISUIOCh pacriopsikeHreM ['yOepHCKUX TpaBJieHU# TOCIie TIOyUeHUsI Y HUX HeOOXOAMMBIX
CBCIICHI/Iﬁ 06 UX IIOBEACHUN. HpI/I‘leM MMPUBUACHUE K MTPUCATE JOJIZKHO 6I)UIO OCYHIECTBJIATHCA B ITPU-
CyTCTBHMU TIpencTaButess ['yOepHCKUX mpasieHuil. BriocienctBun rydbepHaTopy ObUIO TpeJocTaB-
JICHO MMPaBO pas3peiiaTb HHOCTPAHLAM ITPUHATUC MMPUCATU B MOJIMIHU, B FOpOIICKOﬁ AyME UK NHOM
OMvoKalIneM PUCYTCTBEHHOM MecTe.

[IpenocraBnenure mpaBa MPUHATUS B MOAJAHCTBO MHOCTpaHIEB ['yOEpHCKMM MpaBIeHUSIM
03HAYaJIo, YTO FOCYAAPCTBO HE CUUTAIO HEOOXOIUMBIM OCYILECTBIIEHHE IIEHTPATU30BAHHOTO PYKO-
BOJICTBA M HAJI30pa JIEJIOM HATYpaIU3aAlMKA MHOCTPAHIEB. [IpakTHUECKU KaX/Iblil «HEOOPOUYCHHBIN
1O Cyy» MHOCTpAHel| UMeJI TPABO Ha BCTYIUICHUE B PYCCKOE MOIAHCTBO.

ITO 0OBACHAIOCHh OTYACTH TE€M, UTO, pacCMaTPHBas HATYpaIM3AIUI0 KaK CIIOcO0 mprodpere-
HUA OIPEACTICHHBIX, IPECUMYIICCTBEHHO CJIy)KC6HbIX M TOProBbIX IIpaB, 3aKOHOAATECIILCTBO BILJIOTH 1O
1864 r. He cuMTaIO HATYPAIM30BAHHOTO MHOCTPAHIIA JIERCTBUTEILHBIM MOAJJAHHBIM, TAKUM K€ IO~
JaHHBIM, KaK TIOJJAHHBIN IO POKICHHIO. B pe3ysbTare Mek 1y NOIJIaHCTBOM, IIPHOOpETaeMbIM HATY-
paﬂH3aHHeﬁ, W MMPUPOKIACHHBIM MMOAJAHCTBOM CYIIECTBOBAJIO KOPEHHOE U ITPUHIHITINAJIBHOE pa3Jin-
que: HaTypaJIH:iOBaHHbIﬁ HWHOCTpAHCH OCTaBaJICS MHOCTPAHLEM, XOTA U IIPUBUJICTUPOBAHHLIM. Kak

TaKOBOM, OH 00JIaIaJI IpaBaMu, KOTOPBIX ObLJT JIUIIIEH MTPUPOXKICHHBIN TTOAJAHHBIN, U ObLT JIUIIICH TEX

o |
IpaB, KOTOPbIMUA 06.]'[21)121)1 NOoAdaHHbIN ITPUPOKIACHHBIN 38.

HeﬁCTBHTeHLHOC YPaBHEHUE HATYyPAJIM30BAHHBIX MHOCTPAHILEB B IIpaBax C IPUPOKICHHBIMU

MOJ/IAaHHBIMU OBUIO OCYIIECTBIEHO 3akoHOM OT 10 deBpains 1864 r. «O mpaBuIax OTHOCHTEIHHO

MPUHATUA U OCTABJICHUA MHOCTPAHLAMU PYCCKOI'O IOAAAaHCTBa» 139.

W3 Hamnbonee kpynHbIX cTpaH EBporbl (eonasibHble MEPeKUTKHA U COCIIOBHBIE NMPUBUIIETUM
JOJIbLIE BCEro coXpaHsuch B Poccun. Poceuiickoe 3aKOHOJATENIbCTBO pa3inyalo HECKOJIBKO paspsi-
JOB IOJIJIJAaHHBIX,, TIOJIL3YIOIMXCS pa3IMYHbIMU IPaBaMU: IPUPOJHbIE NTOJIAaHHbIE, UHOPOJLBI U (PUH-
JISTHZICKYE YpOXeHIbl. B cBOI0 ouepesib, IpUpOAHbIE MOAJaHHbIE U (PUHIISIHICKUE YPOKEHIIbI ITOpa3-
JEJISUIMCh HA COCJIOBHBIE TPYIIIIBL.

B CBope 3akOHOB O COCTOSIHMSAIX (KHUTa repsasi) (CT. 2)]40 BCE MPUPOIHbIE MO/IaHHbIE ObUIN
pasziesieHbl Ha YeThipe COCTIOBHBIE TPYMIIbL: ABOPSIH; IyXOBEHCTBA; TOPOACKUX OObIBaTesel U Cellb-
ckux oObIBaresierl. OIHAKO STHM JICJICHUEM XapaKTEPU30BAJICS COCTaB MPUPOIHBIX TOIJIAHHBIX
TOJIBKO B CAaMbIX OOIIMX YepTax. B Kakoi U3 9TUX YeThIpeX IJIaBHBIX COCJIOBHBIX TPYII CYIIECTBO-

BaJIM pa3psAAbl, IPUHAJICKABIINE K KOTOPBIM 3HAYUTEJIbHO OTJIMYAJIUCh APYT OT Opyra Kak 110 CBO-

€My UCTOPUYECKOMY TTPOUCXOKACHHIO, TAK U TI0 CBOMM IIpaBaM M 00SI3aHHOCTSIM 141

CaMbIM TPUBUJIETUPOBAHHBIM COCJIOBUEM SIBJISIOCH ABOPsSAHCTBO. CornacHo cr. 15 CBona
3aKOHOB O COCTOSTHUSIX «/IBOPSIHCKOE Ha3BaHKE €CTh CJICJICTBUE, UCTEKAIOIIee OT Ka4ecTBa 1 Jo0poie-
TEJIM HAYaJIbCTBOBABIIUX B JAPEBHOCTH MYXeH, OTIMUMBIINX ceOsl 3aCTyraMu: 4eM, oOpallias camyio
cIty:k0y B 3acIyry MpuoOpesy MOTOMCTBY CBOEMY HapHUIlaHue OJIaropoHoe».
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JIBOPSIHCTBO AEMIJIOCHh HA IOTOMCTBEHHOE U JIuyHoe (cT. 16 CBO/a 3aKOHOB).

[MoToMCTBEHHOE JBOPSHCTBO MPUOOPETANIOCH: &) MOXKAJOBAHUEM 10 0COOOMY YCMOTPEHMIO
umrneparopa. IIpy 3ToM B rpamMoTe Ha MOXaJOBaHME JIBOPSHCTBA JIOJKHO ObUIO OBITH YKa3aHO, YTO
JKaTyeTcsi IMEHHO MOTOMCTBEHHOE ABOPSHCTBO; 0) TOCYAaPCTBEHHON CITY:KOOM MpU YCIIOBUM TIOJTY-
YEeHUs Ha TOU CITy)Oe orpese/ieHHbIX YAHOB M OpIcHOB. Ha BOeHHON M MOpPCKOM CITy)0e MOTOM-
CTBEHHOE JIBOPSIHCTBO JIaBAJIM YMH MOJIKOBHMKA WM KalMTaHa 1-ro paHra, Ha rpaJaHCKOM ciryxoe
—uuH [V knacca. [IpaBo Ha TOTOMCTBEHHOE JTBOPSIHCTBO MPUOOPETAH TaKKe HarpakieHHbIe Op/ie-
HamH cB. Biagumupa u cB. I'eoprus Bcex cTeneHen U BceMu JpyruMU Op/ieHaMU TIEPBBIX CTEEHE.

3aKOoH mpeycMaTpuBall elle JBe KaTeropyu JIMil, KOTOPhIM IPEeJOCTABIAIOCH PaBO «IIPOCUTh
MOTOMCTBEHHOT'O IBOPSIHCTBA». [1epByIo COCTaBISIIM JTUIIA, A€/ M OTEI KOTOPBIX COCTOSIIN Ha CITykKOe,
YMesl YMHBI, TPUHOCSIIIE JTMYHOE ABOPSHCTBO, He MeHee 20) JIeT KaXIblil. DT JIMIA MOIJIM TPOCUTD
MOTOMCTBEHHOT'O JIBOPSIHCTBA TIO JOCTHKEHUH 17 JieT 1 nmocTyIuieHnH Ha cyxk0y (ct. 24 CBona 3ako-
HOB). BTOpyI0 KaTeropuio coCTaB/IsUIM CTapiIre CyJITaHbl CHOMPCKUX KUPTrU30B, MPOCTYXKUBIIME B
3TOM 3BaHHH TI0 BHIOOpPaM TpH TpeXJIeTHUX cpoka (cT. 25 CBoAa 3aKOHOB, PUMEYaHKE).

JInyHOE ABOPSHCTBO MPUOOPETANIOCH: a) MOKAIOBAaHUEM UMIIepaTtopa 0e3 pacipoCTpaHeHHUsI
JABOPSIHCKOTO JIOCTOMHCTBA Ha MOTOMCTBO MOXKaJIOBAHHOT0; 0) TOCYIapCTBEHHOM CITy:KOOM MpH ycIIo-
BUM TOJTyYEHHUsI Ha 3TOH CIIyKOe Orpe/ieieHHbIX YMHOB 1 OpAeHOB. Ha BO@HHO M MOPCKOH citykOe
yKe TIepBbIf O(PUILIEPCKUI YMH JaBajl IMYHOE TBOPSIHCTBO, HA TPakJAHCKOH ciryxk0e — ynH IX kiacca.
JInuHOe BOPSHCTBO JaBaslu TakXke BCE OpJEHA KPOME TeX, KOTOPbIE JaBaJl MOTOMCTBEHHOE [IBO-
paHCTBO (CT. 45-5 °CBO/1a 3aKOHOB).

YuHbI ¥ Op/ieHa, IOTyYeHHbIE He Ha CITyKOe WA ITPU YBOJIIBHEHUH B OTCTaBKY, HE JaBaJId OCHO-
BaHMSI /17151 TIOJTyYeHUs1 IBOPSIHCTBA. VICKIIIoueHneM B 3TOM cMbIciie ObLTo nostydenue unHa [X kiacca
KYIIAMH, YTO CITy’KUJI0 OCHOBAaHHUEM JIsI TPUOOPETEHNSI MU JIMYHOTO JIBOPSTHCTBA.

[TpuoOpeTeHre TBOPSHCTBA 3aTPYAHSIIOCH TEM, UTO MTPABO MOCTYNATh HA IPaKAAHCKYIO CITy KOy
MPUHAJIEKAIIO, KaK MPABWIIO, TOJIBKO JBOPSHAM M JETAM JIMLI, UMEIOIIMX JMYHOE JBOPSHCTBO, a
TaK)kKe YMHOBHUKOB. OTHAKO HAJIMYKE BHICIIETO 0OOpa30BaHMs 1aBaJio TO MPABO BCEM, HE3ABUCHMO
OT MPOUCXOKJCHUs. UTO jKe KacaeTcss BOGHHOM CITyXObl, TO ISl €€ MPOXOXKIEHUSI HUKAKUX COCIIOB-
HBIX OrPaHUYEHUI 3aKOHOATEILCTBO HE MPEeayCMaTpUBaIO.

JInyHOE ABOPSIHCTBO Ha I'PaXJAaHCKOMW CITy:kOe TaBajioch HE3aBUCUMO OT YMHA, 10 BhICTyre 12
net. [IpnodpereHne NOTOMCTBEHHOTO IBOPSHCTBA CBSI3BIBAJIOCH C YMHOM TTOJIKOBHHKA WIIM JIECTBU-
TEJILHOTO CTaTCKOTO COBETHUKA, IOJIyYUTh KOTOPBIN MOIJIM TOJIbKO JIMLA, 3aHUMAaBIINE CPABHUTEIBHO
BBICOKYIO JOJDKHOCTb. O/IHAKO TOJyYeHUe MIOTOMCTBEHHOTO ABOPSHCTBA OOJIErYanoch TeM, 4TO €ro
MOTJIM TIOJTyYUTb JIMLA, IPOCITYKUBIIKE 35 JIeT, HE3aBUCUMO OT YMHOB U JOJIKHOCTEH, a TaKKe JIUIIa,
MIPOCITY)KUBLINE 25 JIET, U3 YMCia BBICIIUX CIYKAIlMX, TOCKOJIbKY 3TO JaBaJlo UM IIPaBO Ha MOJyye-
HUE Oop/ieHa CB. Biagumupa 4eTBepTol CTeNeHH, a C HUM U [IPaBO Ha IOTOMCTBEHHOE JIBOPSIHCTBO.

B 0co60 GraronpusTHBIX YCIOBUSX AJIsI TIOJMyYEeHUs IBOPSHCTBA HAXOIWIIUCH JIUIIA, TTOJTy4rB-
I1IMe BhICIIiee 0Opa30BaHue, OCOOEHHO YUeHbIE CTETeHH, a TAKKe JIMIIA, 3aHUMaBIIMeCs HayYHOU W
MpernoaaBaTeIbCKOM eI TeNIbHOCTIO. Bhiciiee 06pa3oBaHue AaBajio MPaBoO HA MPOM3BOCTBO B UMHBI
XII, X nimm IX knacca, a yyenas crenenb 1oktopa — B unH VIII kiacca. B pesynbrare q1BOpstHUHOM
CTAHOBWJICSI TTPAKTUIECKH KaXkKJIbIA, TOTYYHMBIIUI BICIIee 0Opa30BaHUE M COCTOSIBIIMI Ha TOCYIap-
cTBeHHOU ciyx0e. [IpaBaa, MOCKOIbKY MOJydeHHe YMHOB U OPIEHOB 3aKOHOAATEILCTBO OIHO BpeMs
CBSI3BIBJIO TOJIBKO C TOCYAAPCTBEHHOH CITykOOM, 3eMCKUe [esiTe/v, MMEBIIUE BhicIiee 00pa3oBa-
HUe, ObUIH JIMIIEHBI TPAKTUIECKON BO3MOKHOCTH CHEaThesl BOpsiHaMK. OJHAKO BIIOCIIEACTBUY ITO
orpaHu4eHre ObUI0 OTMEHEHO, & HOBOE 36MCKOE TOJIOKEHHUE TIPEIOCTaBIIIO TpaBa roCy1apCTBEHHON
CITy’KOBI M WJICHAM 3eMCKHUX YIIPaB.

B pesynbrate smiiam ¢ BeICIIM 00pa30BaHUEM, TTOCTYKHUBIIIMM YJIEHAMU 3€MCKOU yITPaBBI XOTSI
OBl TpU TOfIA, ToNarasicst ynH IX Kjacca, a ¢ HUM 1 JIMYHOE TBOPSTHCTBO.

[MoTomMcTBEHHOE TBOPSHCTBO MEepeaaBaioch BCeMy OTOMCTBY oboero rosna. [Ipuyem ecu qBo-
PSIHCTBO OBUIO MPUOOPETEHO B pe3yJIbTaTe MOMyUYeHUs COOTBETCTBYIONIMX YMHOB HA BOSHHOW WJIM
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IpakJAHCKOM CTy)KO€ UM Op/IEHOB, TO OHO TIepe/IaBaIOCh IO 3aKOHY BCEM JIeTSIM, POKACHHBIM Kak
70, TaK ¥ TIOCJIe MOTyYeHUsI YMHA WK opfeHa. [leTy He JIMIIaUCh MpaBa Ha JBOPSHCTBO U B TOM
clly4ae, Korja ux oterl ObLT MPOU3BeIeH B UNH WA HArpaXJeH OPCHOM, JIAIOIIMM IIPAaBO Ha MMOTOM-
CTBEHHOE JIBOPSIHCTBO, ITOCJIE CMEPTH, O KOTOPOW He ObLJIO M3BECTHO COOTBETCTBYIOIIUM BIIACTSIM.
[Tpu TpoM3BOACTBE B YMH TOCIIE CMEPTH TPEOOBAJIOCH TOJIBKO, UTOOBI CPOK BBICTYTH, HEOOXOIUMBIN
IUTSI TIOJTyYeHH Sl 3TOTO YMHA, 3aKOHYUJICS 10 CMEPTH TIPOM3BEICHHOTO B YMH. EC/M TIBOPSIHCTBO MPH-
00peTasioch B pe3yJibTaTe MokKaJOBaHUS ero, TO mepegaya ero JeTsM, POAUBIIMMCS JI0 TOKaJIOBAHUS,
3aBHCeIa OT YCMOTPEHUsI MMITEPAaTOpa, IMOKAJIOBABIIEro ABOPIHCTBO. [I0TOMCTBEHHOE TBOPSIHCTBO
repe1aBajioch XkeHe TBOPSHUHA, He UMEBIIeH ero. BOOBbI JInIl, KOTOpbIE MOTYyYMIA MOTOMCTBEHHOE
JBOPSTHCTBO B COOTBETCTBUU C TMOMYYSHHBIM YMHOM WJIM OPICHOM, TaKKe MOMydalld MpaBa MOTOM-
CTBEHHOTO JBOpsiHCTBA (cT. 36—44 CBOIa 3aKOHOB).

JInuHOe TBOPSIHCTBO MepeaBajioch OT MYyKa JKeHe Ha TeX K& OCHOBAHUSIX, UYTO U IIOTOMCTBEH-
HOE IBOPAHCTBO. OIHAKO OTOMCTBY JIMYHOE IBOPSIHCTBO He nepeasaiiocs (cT. 51 CBoaa 3aKOHOB).

3aKOHOATENILCTBO MPETYCMaTPUBAJIO MIECTh Pa3psI0B OTOMCTBEHHBIX TBOPsH. [lepBbiii u3
HUX COCTaBJISUTM JICHCTBHUTENIbHBIC WM KaJOBaHHbIC JBOpsiHe. Ko BTOpoMy paspsily OTHOCHIIOCH
BOCHHOE JJBOPSTHCTBO; K TPEThEMY — IBOPSIHCTBO, IMOMYYSHHOE TI0 YMHAM U OpIeHAaM; K YeTBEPTOMY
— MHOCTpPaHHbIE TBOPSHCKUE POMIBI; K MSATOMY — TUTYJIOBAHHOE JBOPSHCTBO M, HAKOHEI, K IIIECTOMY —
ApeBHUE OJIaropogHbIe JBOPSHCKKE POJIbI, KOTOPbIE MOIJIH JOKa3aTh CBOE JBOPSHCKOE TOCTOMHCTBO
3a 100 seT 10 u3gaHus KaJOBAaHHOU IBOPSTHCTBY rpamoThl 21 anpesst 1785 r. DTum miectu pazpsaaam
COOTBETCTBOBAJIM M IIECTh YacTe JBOPSHCKON POAOCIOBHOW KHUTU. K TUTYJIOBaHHBIM ABOpSHAM
OTHOCHJTUCH TBOPSTHE, IMEBIIIHE TUTYJIBI: KHSI35 M CBETJIOCTH;, KHSI3S U CUATENILCTBA; Tpada u GapoHa.

JKanoBanHast rpamota ABOpsiHCTBY 21 ampesist 1785 r. ycTaHOBWIIA IBE KaTeropuu Mpas J1BO-
pAHCTBA: TIpaBa, MPUHAICKAIIHME KaKJIOMY JABOPSIHUHY B OTIEILHOCTH, U TIPaBa, MIPUHAJIJIeKAIIHEe
JBOPSHCKUM OOITIeCTBAM.

JIBOPSIHCTBO Kak TIepBOE COCJIOBHE B TOCYJApCTBE TOJBL30BAIOCH PA3IMYHBIMK ITPEUMYIIe-
cTBaMu ¥ nipuBWiIerusiMu. OHU COCTOSUIM B YCTAHOBJICHHU OOJIBIIUX TapaHTHNA JTMYHOU W UMYIIIe-
CTBEHHOU HEMPUKOCHOBEHHOCTH, 0COO0U TPAaBOCIIOCOOHOCTH, OTJIMYHOMN OT TOM, KOTOpast Orpeessi-
Jach OOIMIMMU 3aKOHAMHU, B OCBOOOK/ICHHH OT HEKOTOPHIX OOIIMX 00S3aHHOCTEN M MOBUHHOCTEH U
W3BSATHM WX B OMPECNICHHBIX CITydastxX U3-T0]] JSHCTBHS OOIIUX 3aKOHOB.

CBOj/1 3aKOHOB O COCTOSIHUSIX COfIEpKasl CJIEAYIONIME TapaHTUU JIMYHOM U UMYIIECTBEHHOU
HEMPUKOCHOBEHHOCTH JIBOPSIH: ABOPSIHUH HE MOT 0e3 cy/a ObITh JIMIIEH HU XW3HHU, HA COCJIOBHBIX
paB; JeJI0 JABOPSIHUHA, COBEPIIMBIIETO YIOJOBHOE MPECTYIUICHHE W 3acClTy’)KUBABIIIETO B COOTBET-
CTBUM C 3aKOHOM CMEPTHOM Ka3HU WJIM JIMIIICHUS BCEX MPaB COCTOSHUSA, JTMOO OCOOBIX TIpaB U Tpe-
MMYIIECTB, IIPUCBOCHHBIX MY JIMYHO U 0 COCTIOBHOMY TOJIOKEHUI0, HE MOTJIO OBITh OKOHYEHO 0e3
Mpe/ICTaBJICHUs] TIPUTOBOPA HA YCMOTPEHUE UMITEpaToOpa; TBOPSHUH He MOT 0e3 cyna OBbITh JIUIIeH
nmvenus (ct. 80-89 CBoma 3aKOHOB).

Ocobas mpaBoCOCOOHOCTh ABOPSIH BBIPAXkKaach B TOM, YTO UM MPEIOCTABIISAIOCH MPEUMYIIle-
CTBEHHOE ITPABO MOCTYIUICHHUS HAa TOCYIAPCTBEHHYIO CITykKOY 1 pa3InIHbIe JIbIOTHI TP €€ TIPOXOKIe-
HUW; IBOPSTHAM Pa3pelaioch ¢ COrIacys MPaBUTEIbCTBA MOCTYNATh Ha CITykOy COI03HBIX ¢ Poccueit
eBPOMENCKUX JIepkaB; UM IMPEIOCTABIISIINCH U BHEITHUE 3HAKW OTJIWYHMS: Tepd M TUTYJ, pa3pela-
JIOCh B COOTBETCTBHMH C OCOOBIMHU YCTAHOBJICHHBIMU ISl TOTO MPaBUJIAMH MTPeoOpa30BbIBATh CBOU
MMEHHUS B TOPOJIA; KAKJAOMY He COCTOSIIeMY Ha CITyKOe JIBOPSIHUHY MPEIOCTABIISIIOCh TPABO HOCUTh
MYHIHP TOUW IryOepHUU, IJie OH MMeJl IMEeHUE WM TAe OH ObLI 3alucaH; TIOTOMCTBEHHbIC JBOPSIHE
MIMEJTY TIPaBO BJIAAETh JIOOBIM UMYIIIECTBOM, KaK ABVKUMBIM, TaK ¥ HEJIBUKVMBIM;, TBOPSTHCTBY ITPH-
HAJIJIeKAJI0 UCKJTIOYUTEIHHOE MPABO YUPEKAaTh 3arloBe/IHbIe UMeHUs. [IBOpsiHe OCBOOOXIATUCH OT
JIMYHBIX TIOAATEH, a TAKKe OT TeJIECHOrO HaKa3aHUs Kak IO CYIy, Tak M BO BpeMs COICpKaHUS TIO]T
CTpaxen.

VYTpauuBanioch JIBOPSHCTBO, KaK M BOOOINE MpaBa COCTOSHUSA, TIO Cydy, 3a MpecTyIUIeHHe.
[Nepexon U3 JBOPSHCTBA B IPYTHE COCTIOBUS 3aKOHOIATEILCTBOM HE JIOITYCKAJICS.
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[MocTeneHHO HEKOTOpPBIE U3 JIBIOT W MIPUBWJICTUI TBOPSHCTBA OBUIA B ONPEJIC/ICHHBIX TIpee-
JIax pacrpoCTPaHEHBI M HA JPYTHe BBICIITHE COCIOBHS, KOTOPbIE TAKUM 00Pa30M TaKke CTAHOBHIIUCH
MPUBUJIETHPOBAHHBIMY COCIIOBUSIMU. B masibHelIeM HEKOTOphIe U3 JBOPSHCKUX MPUBWIIETUIN ObLTH
pacnpocTpaHeHbl ¥ Ha BCE COCIIOBHSI U CTAJIM TAKUM 00pa3oM OOIIer pa JAHCKMMHU TPaBaMHu.

[TpuBUIerMpoBaHHOE MOJIOKEHKE ABOPSH, B KOHEUHOM CUETe, BHIPAKaIOCh TIIABHBIM 00pa3oM
B [IpaBax, MPUHAJICKAIIUX UM B COCTaBe ABOPSIHCKHX OOIIECTB. «IBOpsHE Kak 101 r'yOepHUM, — yKa-
3bIBaJIoCh B CBOJIE 3aKOHOB O COCTOSIHUSAX (CT. 90), — COCTaBJIAIOT OTACIIBHOE TBOPSHCKOE OOIIECTBO .
1M 00IIeCTBaM NPUHAIJIEKATIO TIPABO 0OPAIIAThCS ¢ XOAATACTBAMU HETIOCPEICTBEHHO K UMIIe-
paropy, T. €. IpaBo, KOTOPbIM HE pacronarajio OoJblile HU OOHO poccuiickoe cociiore. Kpome toro,
JBOPSIHCKHME OOIIecTBa Yepe3 U30paHHBIX UMM JIUII MOJI30BAJIMCH OOJBIIUM BIUSHUEM Ha MECTHOE
yIIpaBJicHUE.

XOTs 3aKOHOZIATENILCTBO, TOBOPSI O IBOPSIHAX TYOEPHUM, COCTABJISIONIMX OOIIECTBO, HE AENANIO0
HUKaKUX Pa3InIuil Mek1y HUMHU, (DaKTUIECKU TBOPSHCKOE OOIIECTBO CKJIAABIBAJIOCH TONBKO U3
MOTOMCTBEHHBIX BOPsH. JIMUHBIE ke ABOpsIHEe He MMeHU MpaBa Jiaxe MPUCYTCTBOBATh HA JBOPSH-
CKMX COOpaHMSIX.

[TpaBna, 1o 1889 r. muuHbBIe TBOPsHE MOTIN U30MPATHCS TBOPSHCKUMU COOPAaHUSAMU Ha JHOJIK-
HOCTH 3acefiaTesieil OOLMX MPUCYTCTBUH Ye3IHBIX MOMMLIEHCKUX YIpPaBJIeHUH, HO MOCie JTUKBHUIA-
UM STUX TPUCYTCTBHUIA McUe3Jia TIOC/IeIHSS CBA3b, COCUHSABINAS JIAYHBIX JBOPSIH C ABOPSIHCKUMU
obmectBamu. CreyeT cka3arb, 4to 3emckoe nonoxkenue 1890 r. o0beqMHNIIO BCeX ABOPSH ye3/a,
KaK MOTOMCTBEHHBIX, TaK W JIMYHBIX, B OJHO M30MpaTesibHOe COOpaHue ISl BHIOOpa Ye3THBIX 3eM-
CKUX racHbIX. OJTHAKO ye3HbIe N30MpaTebHble COOpAHU s UMENIM MHOM COCTaB, HeXeJIU ABOPSTHCKHE
coOpanus. JIs y9acTusi B 3eMCKUX M30UPATENIbHBIX COOpaHUSX TPeOOBAJICSA TOIBKO OIUH UMYIIe-
CTBEHHBIN 1IeH3, TOrJa KaK JJIs YYacTHs B IBOPSHCKUX COOpaHUSIX TPeOOBAJICS TaKke U IIEH3 CITy-
KeOHBII.

OpraHamu JIBOPSTHCKOTO OOIIECTBA SIBJISUIMCH TYOSpHCKUE W Ye3IHbIe IBOPSHCKUE COOpaHuUs,
JIBOPSTHCKOE JISMyTaTCKOe coOpaHue, T'yOepHCKUI U ye3HbIe TTPEABOAUTENH TBOPSHCTBA U ye3/HbIC
JBOPSTHCKHE OTIEKU.

Ha nBopsiHCKMX cOOpaHUSIX MOIJIM MPUCYTCTBOBATh BCE IOTOMCTBEHHbBIC JBOPSIHE, BHECEHHbIC
B POJOCJIOBHYIO KHHUTY I'YO@pPHUM, JOCTUTIIINE COBEPIIIEHHOIETH S, HECYIUMBbIE 1 HE UCKJTIOYEHHbBIC U3
9THX coOpanuii 1o ux permenuio (ct. 113 CBoga 3akOHOB).

[TpaBoM rosoca 1o BceM BOITPOCaM, pacCMaTpUBAEMbIM COOPaHUSMH, KpOME BHIOOPOB, MOJTb-
30BaJIUCh JIMIIIb TE JABOPSIHE, KOTOPBIE MMM B TYOSpHUM HEABMKMUMOCTh Ha TIpaBe COOCTBEHHOCTU
WJI TIO’KU3HEHHOT'O BJIA/ICHUSI Y KJIACCHBIA YMH WJIM POCCUICKUI OpAEH, WM OKOHYMBIIIKE 110 Kpai-
Hell Mepe cpeiHee yueOHOe 3aBe/IeHUe, W IPOCTYXKUBIIIME He MEHee TpeX JIeT Ha BBIOOPHOM I0JTK-
HOCTH WJIH B JOJDKHOCTSIX MEPOBOTO MTOCPEJHUKA, HEIIPEMEHHOTO WIeHA KPECThIHCKUX MTPUCYTCTBHIM,
MUPOBOT'O CY/IbH, Wi€Ha 3€MCKOU MM TOPoACKON yrpassl (cT. 113 CBojia 3aKOHOB).

[TpaBom JIMYHOTO y4YacTHs B IBOPSHCKUX BHIOOPAX MOJIb30BAMCH JIBOPSTHE, KOTOPBIE BJIA/IE/N
3eMJIell B KOJIMUECTBE, AAIOIIEM PAaBO Ha HETIOCPEICTBEHHOE YUacThe B M30PaHUU Ye3/IHBIX ITIACHBIX
WM Pyroil HEABMKUMOCTBIO cTOMMOCThIO He Mernee 15 000 py6. [IBopsiHe, BiajeBIIve MOTHBIMU
y4acTKaMH B Pa3HbIX TYOSpHUSX, B K&KIOW U3 HUX UMEJU ITPABO YIaCTBOBATH B BRIOOpAX, a IMEBIIIHE
TMOJTHbIE YYACTKU B HECKOJIBKUX ye3/laX OIHOW ryOepHHMHU MOJy4alld MPaBO YYaCTBOBATh B Ye3IHBIX
BBIOOpAxX B KKIOM U3 3THX ye3/10B. [Ipr 3TOM B ryOepHCKHX BBIOOpaX BCEe OHU MMEH TOJBKO OIMH
rosoc (ct. 118 CBoma 3aKOHOB).

JIBOpSIHUH, BJIaJICBIIII HETIOJTHBIM YYACTKOM B HECKOJIBKUX Ye3/1aX OJHOM MM Pa3HBIX TyOep-
HUH, MOTyYaJl TPaBO Ha yYacTHe B BHIOOpAX B OTHOM U3 TUX Ye3JI0B, €CJIA B CyMMe KOJIMIECTBO IPH-
HaJIeXaInend eMy 3eMJI JOCTUTAJIO BBICIIIETO U3 Pa3MEpOB ye3/a, YCTAHOBJIEHHBIX JIISl STUX Ye3/I0B.

Kpowme nBopsiH, BIaAeIomux MOTHBIMY YYaCTKaMU, ITPABO JIMYHOTO YYAaCTHS B BHIOOpAX Mpeio-
CTaBJISUIOCH TaKXkKe TBOPSHAM, BJIA/ICIONIMM MEHBIIIMMU YYAaCTKAMU, €CJIM OHM TIOJTyYWIIN Ha ISUCTBU-
TEeJILHOU CITykOe YMH, JAIOIUH TOTOMCTBEHHOE JABOPSIHCTBO, WJIH MOMYYaIU apeH 1y WU TIEHCHIO B
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pasmepe He Meree 900 pyO. B TOf, a TaKKe JIBOPSHAM, HE BJIAJICBIIIMM HEJBUKMMOCTBIO, €CITU OHU
MIPOCITYKUJIA TPU TOAA TTPEABOAUTEIISIMHU.

ManonomecTHble JBOpPsIHE, BJIaJIEBIINE HE MEHEE YEM 1/2 MOJTHOTO y4YacTKa, NPUHUMAJIH y4a-
CTHE B BHIOOpax uepe3 YIIOJTHOMOUSHHBIX, NU30MPABIIMXCS HA OCOOBIX YE3HBIX COOPAHUSIX MEJIKOIIO-
MECTHBIX ABOPSIH.

Yucno yNoITHOMOYEHHBIX OMPEIesyIOCh YUCIIOM TOJHBIX YYaCTKOB, COZIEPKAIUXCs B OOIIEM
KOJIMUECTBE 3eMJIM, TIPUHA/IJICKAINEH SIBUBIIMMCS Ha cCOOpaHHe MaJIOIIOMECTHOM JBopsiHam. Eciu
IIPY TAKOM pacueTe MoTyJyalicsi OCTaTOK He MeHee TOJIOBUHBI TIOJTHOTO YYacTKa, TO PUOABIISLIICS elle
OJIVH YNOJIHOMOYEHHBIH. YTIOJTHOMOYEHHBIMU MOIJIA ObITh M30paHbl U ABOPSIHE, MMEIOIINE JIMIHOE
MPaBoO Ha y4yacTHe B BHIOOpax.

Kpome MenkormoMecTHbIX IBOPSH 3aKOH JOIYCKaJl YYacTHe B BHIOOpaxX yepe3 MpecTaBuTe N b-
CTBO U JIBOPSTH, IMEBIIMX MOJTHBIN Y4acTOK. Kask/1plil IBOPSIHUH MOT BMeCTO ceOs1 IOC/IaTh OHOTO U3
CBOMX ChIHOBEH, BHECEHHBIX B POIOCJIOBHYIO KHUTY T'YOSpHHUH, €CJIA OHU JIOCTHUIJIM COBEpIIEHHOJIe-
THS, He OBUTH CYTMMBI ¥ HE MCKJTIOUaIMCh u3 coopanus (ct. 124 Copa 3akoHOB). Kpome Toro, aBo-
PSIHKH, MIMEBIIIME TIOJTHBIA YYaCTOK, MOIJI yYacTBOBAaTh B PEIIEHUSIX TBOPSHCKOTO coOpanusi. Takoe
e TIPaBO MPENOCTABIISIIOCh U IBOPSHUHY, UMEBIIEMY JIMUHOE MPaBo rojioca Ha Beidopax (cr. 121
CBopa 3aKOHOB).

OcoOble ycIoBHSI 3aKOH YCTaHABIIMBAJ JJIs1 o0nacTu Bokicka JJoHcKoro, a Takxke 1 CtaBpo-
nosibckoit, TaBpuueckoit, BeccapaOckoii, Actpaxanckoit, Tudmucckoit u Kyraucckoii rydepauii. B
Boiicke JJoHCKOM Bce ABOpsIHE, IPUHA[IeKABIIINE B Ka3aUbeMy COCJIOBUIO, MOIJIM JIMYHO YYaCTBOBATh
B BBHIOOpaX, KAKMM Obl KOJIMYECTBOM 3eMJIM OHU HU Biaje (ct. 119 Ceopa 3akoHoB). B Tudpmc-
ckoil u KyTtancckoii ryOepHUsX 1Jist IMYHOTO y4JacTHs B BBIOOpax TpeOOBAJIOCh BilajieHHE Ha MpaBe
COOCTBEHHOCTH MMEHHEM, coepkaiium He MeHee 20 JIOMOB BPEeMEHHO OOSI3aHHBIX KPECThsIH WU
MPOKUBAIOIIMX [0 YCIOBUIO MOCENSIH, WK BiajaeHue He MeHee 250 nyist Tudrcckoil U He MeHee
200 necsarun s Kyraucckont ryoepauid. [Toxxu3HeHHOE BiiaJIeHUE TAKUMU UMEHUSIMH B 9THUX ryoep-
HUSIX JaBaJIO JIMYHOE MPaBO rojioca Ha BEIOOPAaX JIMIIb MPH YCIOBUU He MeHee ueM 10-eTHero jieil-
CTBUTEJILHOTO BJIaZIcHHS. YTIOMTHOMOYEHHBIX B 9TUX T'YOEPHHUSIX MOIJIM BBIOMPATh TOJIBKO T€, KTO BJia-
nen He MeHee yeM 1/10 nonHoro yuyactka (ct. 147 CBona 3akoHoB). B Beccapa6ekoii, TaBpuyeckoit,
CTaBpOnoIbCKOM, U ACTpaXaHCKOW TyOepHHUSIX TPABO JIMYHOTO rojioca JIaBajio BilajieHHUe 3eMIISIMH,
cajamu, JoMamu, npuHocsimumu He Menee 600 py0. moxoza B rox (ct. 131 CBoia 3aKOoHOB).

JIBopsiHCKME cOOpaHMs CYIIECTBOBAIN TOJIBKO TaM, IJie UMEJIOCh JOCTATOYHOE YHCIIO JABOPSIH.
[TosTromMy NBOpSIHCKMX coOpaHuil He ObUI0 B ApxaHrenbckou, Omonenkon, Bsarckoit, [Tepmckoit u
cuoupckux ryoepuusix (ct. 178 CBoia 3aKOHOB), a B 00JIACTSIX TaKUe COOpaHMsI CYIIECTBOBAIM JIUIIIb
B oOsactH Bo¥cka JloHckoro (cr. 175 CBoma 3aKOHOB).

Cpenu IBOPSTHCKHUX COOpaHUI IIaBHOE MECTO 3aHUMAaITH I'yoepHCKue coOpanusi. OHM CO3bIBa-
JMCh pa3 B TpH rofa (c1. 94 CBoza 3akoHOB). B neHb, Ha3HAYEHHBIH /17151 OTKPBITUSL cOOpaHus, Tyoep-
HATOP B LEPKBU MPUBOIWII ABOPsH K npucsare (cT. 216 Ceona 3akoHOB). O1HAKO MPUCYTCTBOBATh HA
coOpaHuM OH He MOT, Jlake ecJiv ObLT IMOMEIITUKOM 3Toi ryoepHun. [IpencenarenbcTBoBa Ha coopa-
HUM TyOepHCKU npeaBonutels (ct. 216 CBoa 3aKOHOB).

B BesieHre rydepHCKOro coOpaHust BXOAUIIA: BHIOOPBI; 00CYkKIEHUE XOIATANCTB; YCTAHOBJICHUE
cOOPOB; UCKJTIOUEHHS U3 CPEJIbl COOPAHUS «IIOPOYHBIX» JBOPSIH; PACCMOTPEHUE JABOPSHCKOU POJIO-
CJIOBHOUM KHUTHY ¥ PaclopsDKEHUE MMYITIECTBOM, TTPUHAJICKAIIIM JIBOPSTHCKOMY OOIIIECTBY.

®OyHKIMM ye3qHBIX COOpaHHM OrpPaHUYMBAJIUCH: TIOATOTOBKOM K T'YOSpHCKMM JBOPSHCKUM
BBIOOpAM M M30paHUEeM CIIeUAIIBHBIX JIUII 1 TOOPOOHOTO paCCMOTPEHU ST OTUETOB O PACXOIOBAHUM
IBOPSTHCKUX cpencTB (cT. 148 CBona 3aKOHOB), a TaKkKe «IIOCPEJHUKOB TIOJIIOOOBHOTO pa3MekeBa-
HUs» (cT. 15 °CBofa 3akoHOB). Bee apyrue peeHus u BBIOOPBI, BKJIIOUast BBIOOPBI Ye3IHBIX IOJIK-
HOCTHBIX JIWII, 3aKOHOJIATEJIbCTBOM OTHOCHIIUCH K BEeJIEHHIO I'YOepHCKHUX COOpaHuil. Ye3aHble coOpa-
HUSI IPOBOJIMJIUCH 32 TPU MecsIIa JI0 OTKPBITUSI TyOepHCKoro. Ha HUX poBepsuIMch CIIVICKU JTBOPSTH,
MMEBIIHMX MPABO YYaCTBOBATh B COOPAHUSX, W JIBOPSIH, BBHIPA3MBIIMX JKeJIaHWE 3aHSATh BHIOOPHBIC
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nomkHOCTH. Ha 3TuX coOpaHusaxX ye3mHbI MpeIBOAUTEN b Mpeiarajl MeJIKOIIOMECTHBIM IBOPSHAM
BBIOpATh YIIOJTHOMOYEHHBIX.

BrIOOpHI cOCTABIISUTH ITTaBHBIA TIPEIMET JIeSTeTbHOCTH JBOPSIHCKMX cobpanwmii (cT. 151 Cona
3akoHOB). [locpeacTBOM BBHIOOPOB 3aMENIAIMCh JOKHOCTUA TYOSpHCKOTO M Ye3[HBIX MPEABOIMUTE-
JIeH, JIeryTaToB JBOPSIHCKOTO COOpaHMs, CeKpeTapeil M 3aceiaTeneil TBOpsHCKon oreku (cr. 173
Csona 3akoHOB). Kpome Toro, IBOpsIHCTBO, cofepikaliiee riMHa3|K, TPOrMMHA3UHU WM TTAHCHOHBI
MIpY HUX WM JIaBaBIliee MocoOHe Ha MX CoAepkaHue, N30Mpasio MOYETHHIX MONEYnTeNel TMMHA3HUI
(ct. 174 CBopa 3aKOHOB), a B TyOepHUSIX, BXOASAIIUX B BeJIeHUE OTeeHNI [IBOPSHCKOTO TI03eMeThb-
HOro OaHKa, U30MpaJIo TaKKe ABYX WICHOB B OTAeieHre 3Toro 0aHka (ct. 18 °CBoga 3aKOHOB).

[TpuMeHuTeNbHO K OTIEIBHBIM I'YOSpPHUSIM STH TIPaBIJIa MPETEPreBAIN OIpe/Ie/ICHHbIE U3Me-
Henus1. Tak, B Bomoronckoii ry0epHuyn ye3qHble JOKHOCTH 3aMENIaIich MyTeM BHIOOPOB IBOPSH
TOJIBKO B Tpex yesnax: Bomoroackom, I'psasosenikom un Kagnukosckom (cr. 176 Copa 3akoHOB). B
AcTpaxaHCKO# ryOepHUM He N30MpaTCh, 3aceIaTesil qBOPsIHCKoM oneku (cT. 177 CBona 3aKOHOB).
HaobGopot, B obmactu Boiicka JIoHCKOTO M30Mpauch elle U OKpyxkHble kazHadeu (cr. 175 Coma
3akoHOB). [IBopsiHCTBO [letepOyprckoit rydepHuu u3oupasio msATh 4wieHoB U COBET TocyaapcTBeH-
HBIX KPEIUTHBIX YCTAaHOBJICHUH M JIBYX JIEMyTATOB B IJIABHOE BBIKYITHOE yupexkaeHne. MOoCKOBCcKoe
JOBOPSHCTBO M30upasio cMotputelist CtpanHonpuumHOro goma rpada Illepemerepa (cr. 182 Coma
3aKOHOB); aCTPaxaHCKOe — YJIeHa JJIsl 3aBeI0OBAaHMSI XO3AMCTBOM MHCTUTYTA /IS IEBHIL; HHKETOPOI-
CKOE — IMOYETHBIX OTEKYHOB M AUPEKTOPOB AJIEKCAHJPOBCKOTO JBOPSIHCKOTO OaHKa, MpejceaareeM
COBETa KOTOPOTo ObLT HMKETOPOICKUIA TYOSpPHCKUI TIPEIBOANTEb; MOJITABCKOE U YEPHUTOBCKOE —
YJICHOB MEKEBBIX IaJIaT.

Bce 3T1 107KHOCTHBIE JTUITA U30UPAIHCh Ha IyOepHCKHUX coOpaHusx. OHAKO B 3aBUCMMOCTH
OT TOTO, SIBJISJIACH JIM 3TA JIOJDKHOCTh TYOSpHCKOM WJTH Ye3/IHOW, OHU M30MpaTiCh JIMOO BCel ryoep-
HUel, 0o 1o ye3gaM. K ye3mHbIM JOIKHOCTSIM OTHOCHITUCH TOJDKHOCTH YE3/IHBIX TPEJBOAUTENEH,
3aceqaresiell TBOPSHCKUX OIEK M AEMyTaTOB JBOPSIHCTBA.

N36paHHbIMEI MOTTIM OBITH TOJIBKO MOTOMCTBEHHBIE TBOPSIHE, BKJIIOYAsI U TeX, KTO, HE BIajes
HEJBIKMMBIM UIMYILIECTBOM, HE MIMEJIU TpaBa rojioca B coOpaHuu. B cOOTBETCTBUM ¢ 3aKOHOM Tpa-
BOM M30MpPaThCs 00JIAJa)IU JIUII TE, KTO IOCTUT COBEPILIEHHONETHSI, UMeJT YMH U He ObLT HUYEeM OI10-
pOYeH.

B Kyrancckoil ryOepHUr MOTIM ObITh N30paHHBIMH JABOPSIHE, HE 3HAIOLIME PYCCKOTO SI3bIKA.
OpHako B IeNyTaTCKOM COOpPAHUU IO KpaiiHel Mepe MOJIOBUHA YWIEHOB JIOJKHBI ObUIA TOBOPUTH T10-
PYCCKH MM XOTSI ObI CBOOOTHO YMTATh Ha PYCCKOM SI3bIKE JJOKYMEHTHI.

Jluna, HaxonsAIMecs 3a TpaHULIEH, N30UPAThCs HE UMENH TpaBa. [IBOPSHUH, HE JKeJIaBIIUi
CITY’KUTh Ha BBIOOPHOM IOJZKHOCTH, JTOJKEH ObLT 00 9TOM 3asIBUTh 3apaHee, HO N30paHHbBIN Ha TaKylo
JOJKHOCTh OTKA3aThCsl OT Hee yke He Mor. JIOMKHOCTHBIE JTMIa N30UPAJIMCh Ha CBOIO JIOJKHOCTD Ha
TPEXJIETHUI CPOK.

3aKOH yCTaHABJIMBAJI, YTO JIMIIA, COCTOSIIIME HA IPAKAAHCKON CITy)Oe, MO U30MpaThCsi Ha
JIBOPSIHCKUX BHIOOpAxX TOJBbKO B AcTpaxaHCcKor, CTaBPOMOJIbCKOW U CTONMYHBIX T'YOSpHHUSIX, a TAK)KE B
3akaBkasbe. B npyrux rydepHusx n3dpaHue 3TUX JIMIL JOMYCKAIOCh JIUIIIb ITPU YCIOBUH YBOJIbHEHU S
C 3aHMMaeMOH MPaBUTEILCTBEHHOM JIOJLKHOCTHU. JInla, cocTosiye B 3arnace apMuu 1 ¢ioTta, Takxke
Moru n30upathesl. LlepKoBHBIE CTAPOCTHI MOIIM OBITh M30paHbl HA IOJKHOCTH JIMIIb B TEX ye3/ax,
I7Ie OHU COCTOSIT CTapoCTOM. UieHaMH OIHOTO M TOTO K€ MPUCYTCTBEHHOTO MECTa He MOIJIU OBbITh
n30paHbl OTEIl U ChbIH, POHBIE OpaThs, I/ C TUIEMSIHHUKOM U TECTb C 35TEM.

B ry6epHckue npenBoauTen U30UPAKCh B KaHIWAATa, KOTOpbIe MPEeICTaBIsINCh MUHU-
cTpoM BHYTpeHHux Jen ['ocynapio MiMriepatopy s yTBEp:KAeHHUsI OQHOrO U3 HuX. Ha Bce npyrue
JOKHOCTH M30MPANIUCh TI0 OJHOMY JIMILY, YTBEPKIAeMOMY MECTHBIM T'yOepHATOPOM.

JIpyriuM BaskHBIM TPABOM ABOPSHCKUX COOpaHUi OBbLIO MPaBO MPEICTaBIATh MPABUTEIbCTBY
cBou xopataicta. «[IpaBo 310, — mrican H.M. KopkyHOB, — UMeeT CBOIO JTIOOOMBITHYIO UCTOPHIO.
JKanoBanHast rpamoTa JIBOpsIHCTBY 1785 . mpenocrapiisiia IBOPSHCTBY: 1) MPeACTaBiIsATh O CBOMX
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HYXJaX U MOJIb3aX reHepai-rybepHaTopy U ryoepHaTopy U 2) MPUHOCUTH Yepe3 0co00 M3OpaHHBIX
JeTyTaToB kajxoObl M xojataicTBa kak Cenaty, Tak u ['ocymapio Mmrepatopy. Takum oOpazom,
MpaBO XOjaTaiicTBa ObUIO MPEIOCTABICHO MEPBOHAYAIBHO B BeChbMa IMIMPOKUX Tpenenax. He Obuto
YCTaHOBJICHO HUKAKHMX Or pAHUYEHUI OTHOCUTENILHO MpeMeTa X0AaTaicTBa U BMECTe C TeM ObLIO pa3-
PEIIeHO MPECTABISTH ITU XOAaTalCTBa HEMOCPeICTBEHHO [ ocyaapio upe3 0co00 n30paHHBIX CaMUM
JABOPSIHCTBOM JIETTYTAaTOB. DTO MOCJEAHEE MPaBO SBJISIOCHh OCOOEHHO BaKHBIM, TaK Kak JJIsl HaJie-

KaIero ycrexa XoaTaicTBa, KOHEYHO BEChbMa BaKHO, YTOOBI OHO OBLIO IPE/ICTABICHO BEPXOBHON

% 142
BJIaCTH JIMLAMU, COYYBCTBYIOIIIUMU IIPEAMETY XOAATAUCTBA» .

BriocnenctBum 310 MpaBo ABOPSHCKMX COOpaHMil OBLIO CYIECTBEHHO OrpaHWueHo. B coort-
BETCTBHM C 3aKOHOM OT 6 nexadpsi 1831 r. IBOpsiHCKOE cOOpaHMe MOIJIO TMepeaaTh CBOU KaloObl
WM XOZIaTaliCTBa Yepes JIMyTaToOB TOJIBKO B TOM Cllydae, €Clii OHHM OymyT BhI3BaHHI (cT. 143). [Taxe
OTIpaBJIEHUE JIOKYMEHTOB «JUls MpuHeceHus MmneparopckoMy BenmnuecTBy OT JMIl JBOPSIHCTBA
BCcell ryOepHUH BEPHOMOAJAHHUYECKOro Onarojapenus 3a BcemumioctuBeiiie n1apoBaHHBIE OHOMY
[paBa U NperMyILIEeCTBa» JIOMYCKAJIOCh TOJBKO 10 UCIIPOILIEHNH Ha 3TO Bbicovaiiiero cou3BosieHus
(ct. 145).

ComtacHO 3aKOHY JBOPSHCTBO MOIJIO ITPEACTABIIATh HAYAJILCTBY U IIPABUTENILCTBY XOIaTalCTBa
O CBOMIX HYK[IaX, O TIPEKpaIeHNH MECTHBIX 3JI0yNOTpeOIeHni W 00 yCTpaHEeHUH HeYJ0OCTB, 3ame-
YEHHBIX B MECTHOM YITPABJIEHUH, €CJIM JJake OHU SABJISUTUCH CJIEACTBUEM KaKOTro-TMOO MOCTaHOBIIE-
HUS BBILIECTOAIIMX BJIACTEN.

B 1865 r., KOria MOCKOBCKOE JBOPSIHCTBO IPEICTAaBIIIO XOAATaHCTBO 00 N3MEHEHNH KOPEHHbIX
HayaJl FOCYAapCTBEHHOIO YCTPOICTBA HA MMSI MMHUCTPA BHYTPEHHUX [ieJ1, OblT M3aH Bbicovaiiimii
peckpunt ot 26 sHBaps 1865 r., B KOTOPOM yKa3bIBaJIOCh, YTO HU OJJHO COCJIOBUE HE BITPABE TOBOPUTH
OT UMEHHM JIpyruX COCJIOBMI M OpaTh Ha ceOsl MHULMATHBY B BOIIPOCAX, PEIIEHHE KOTOPbIX 3aBUCHUT
MCKJIIOYUTESIBHO OT BEPXOBHOM BJIACTH. B COOTBETCTBUM C 3TUM PECKPUIITOM ObLIM BHECEHBI COOT-
BETCTBYIOILIME U3MEHEHUsI B JEUCTBYIOIIEE 3aKOHOJATEIbCTBO, U3 KOTOPBIX CJIEA0BAJIO, UTO ABOPSIH-
CTBO MOIJIO 0OpaliaThcs ¢ XoJaTaiCTBaMM, KacaollMMKCs MPeJMETOB €ro NpsiMoro BeJeHus. Takum
00pa3oM, IBOPSIHCTBO OBbLIO 3aMKHYTO B KPYT' €r0 UCKJIIOUUTEIBHO COCTIOBHBIX MHTEPECOB.

B nanbHeiiiem npaBo xojaTaiicTBa ObUIO CHOBA HECKOJIBKO pacirpeno. CoracHo Bricouaid-
nieMy nosesieHuIo oT 14 anpens 1888 r. JBOPAHCTBO BHOBb MOJIyYWJIO ITPABO ITPEACTABIIATH MPaBU-
TEJIBCTBY XOAATACTBA 00 YCTpaHEHNH HEIOCTATKOB, 3aMEUEHHBIX B MECTHOM YITPaBJICHUH.

[TomuMO BBIOOPOB M OOCYKJEHHS XOAATAICTB K BEJEHHIO I'YOSPHCKHX JBOPSHCKMX COOpaHUH
OTHOCHJIOCH TaK’ e YCTAaHOBJIEHHE JBOPSHCKUX CKJIAIOK (COOPOB) M OCYIIECTBJIEHUE AUCLIUIUIMHAP-
HOH BJIACTU HaJ, JBOPSIHAMU.

JleHexHble ckJiaaku ABopsaHcTBa (cT. 160—164 CBona 3aKOHOB) yCTaHABIMBAIKUCH MO MTPEJIO-
JKEHUIO TYOEPHCKOTO MPeABOAUTENSI Ha OUYepeaHbIX coOpaHusx. Ha upe3BbluailHbIX COOpaHUSX OHU
MOIJIY YCTAHABJIMBATHCS TOIBKO C 0COOOT0 BHICOYANINIETO Pa3pEIIeHHs M NCKJIIOYUTEIBHO «B CITydasix
COBEpIIEHHO HEOOBIKHOBEHHBIX» . 3aKOH CTapaJiCsl IPUAATh ABOPSHCKUM CKJIaIKaM XapakTep 100po-
BOJIbHBIX B3HOCOB, TIOCKOJIBKY JABOPSTHCKME OOIIECTBA HE TOIb30BAIKCH CAMOCTOSITESIEHBIM ITPAaBOM
MPUHYAUTESIBHOTO CaMOOOIOKEHHUS.

Paznuuanucs ckilagky ABYX BHAOB: Ha HaJOOHOCTH, HEOOXOAMMBIE UIsl IBOPSHCTBA BCeil
ryOepHuH (0OIIeNoNe3HbIe), ¥ Ha YUCThIe N3/IepKKU. [locTaHOBIIeHHS COOpaHusI O CKJIaKaX BTOPOTO
pona ObLTM 00sI3aTebHBI TOJIBKO JUISI TEX JBOPSIH, KOTOPBIE M3bSIBIISLIN Ha 9TO cornacue. YTo ke Kaca-
eTCsI TOCTAHOBJICHUS O CKJIA/IKaX MEPBOTO PO, TO OHU MOIJIM UMETh 00SI3aTeNbHYIO0 CUITY H IS TeX
IBOPSTH, KOTOpbIe He ObUTH ¢ HUM coriacHbl. OHAKO [T 3TOrO OCTAHOBJIEHUE JIOJKHO OBUIO OBITh
NPUHSTO €AMHOTTIACHO BCEMH IPUCYTCTBYIOIMMH Ha COOPaHUH IBOPSIHAMY WITH B CITydae IPUHSATHS

ero He MeHee YeM /3 MPUCYTCTBYIOLIMX MOIYYUTh BbICOUAiilliee YTBEP:KACHUE, UCIPAILIMBAEMOE TI0
IIPEICTABJICHAI0 MUHUCTPA BHYTPEHHUX J€J1 Yepe3 KOMUTET MUHUCTPOB.
JucuunarHapHasi BIAcTh JBOPSHCKUX COOpaHMiA BbIpakajgach B MX IpaBe HCKJIOYaTh U3

CO6pa.HI/IH ABOPAH, UMEBIINX CYAUMOCTb WJIM 3a KOTOPBIMH YUCIIUJICA BCEM W3BECTHBIN «SIBHBIA U
66



O. E. Kyradun. «Poccuiickoe rpaxkIaHCTBO»

OecuecTHbIN MOCTYNOK». [ uckimoueHus: TpedoBaioch OONBIIMHCTBO B 2/3 YYacTBYIOLUX B TOJIO-
coBanuu. [TocraHoBNIeHUsI COOpaHUIA He TIO/IJIEKAIN TIEPECMOTPY CyneOHbIX MHCTaHIi. Kanoba Ha
9TU MOCTAHOBJICHHU I MOTJIa OBITH ITPUHECEHA TOJIBKO MO (hopMabHbIM OcHOBaHHSIM B CeHat (cT. 165—
167 CBoga 3aKOHOB).

Kpome nBOpstHCKMX cOOpaHUil OpraHamMu IBOPSTHCKHMX OOIIECTB SIBJISUIMCH JABOPSTHCKKE coOpa-
HUS1, BKJIIOYAIOIIHE JISTyTAaTCKUe COOpaHus, MPEBOIUTENCH U TBOPSIHCKUE OTIEKH.

JIBOpsIHCKOE JIeIyTaTcKoe COOpaHue BKJIIOYAIO TYOEpPHCKOTro TPEIBOAUTENS W JeIyTaToB,
M30paHHBIX JBOPSIHCTBOM OT KaXI0TO ye3/1a 1o OTHOMY AenyTaTy. B ero yHKImMu BXoanio BeneHue
JBOPSIHCKOH POJIOCIIOBHOW KHUTH IO T'YOSpHHH, BbIaya CBUICTEIBCTB O JIBOPSHCTBE U CONCPKaHUE
(bOpMYIISIpHBIX CIMCKOB JIMII, U30PaHHBIX TBOPSHCTBOM Ha BBHIOOpHBIE NOKHOCTH (cT. 35 °CBoma
3aKOHOB).

B 00s13aHHOCTH T'YOSpHCKUX M Ye3/IHBIX MPEABOIUTENEH BXOIUIIO MPEICTABUTEILCTBO ABOPSTH-
CKMX MHTEPECOB, XpaHEHHE U PACXOIOBaHUE JIBOPSHCKHUX CPEICTB, a TAK)Ke COOMpAHUE CBEJICHUN O
POX/IEHUU TBOPSIH, 00 UX MOBeIcHUHU, 00pa3e )KU3HHU U COCTOSIHUY U BbIJIa4a, B ClTy4ae HaJIOOHOCTH,
00 aToM cBuzieTenbeTB (cT. 382 CBoma 3akoHOB). Kpome Toro, B BejieHHe TyOSpHCKOTO TTPEBOIM-
TeJIs1 BXOAWJIO YBOJIbHEHHE CO CITyKObI JIUII, U30paHHBIX HA JOJKHOCTH IBOPSTHCTBOM IO OOJIE3HH (CT.
383 CBopna 3aKOHOB), a Ye3[IHOTO MTPEeJBOAUTENISI — Be/IeHHE Y3aKOHEHHbIX CIIMCKOB JBOPSH U Bblaya
cBuzeTebeTB 0 OegHoctu (cT. 384 CBona 3akoHOB). ['yOepHCKHeE U ye3/iHble MPEBOIUTENN YIacT-
BOBAJIY B PA3JIMYHBIX JIEJIaX MECTHOTO YIIPABJIEHHS B COOTBETCTBUU C YCTAHOBJIEHHBIM MOPSIIKOM €T0
OpraHu3allvu.

VesnHble JBOPSHCKME OTEKH, BO3IJIABIIsSIEMbIE YE3JHBIMU MPEABOAUTENSAMU, BEAATN OMEKyH-
CKUMH JIEJIaMU.

Bropyio cocoBHyi0 rpyriny NpUPOAHbIX MOAJAHHBIX COCTABIISIIO AyXOBeHCTBO. CBOJ 3aKO-
HOB O COCTOSIHMSIX DPEryJMpoBajl OpraHU3allvio, MpaBa M MPEUMYIIeCTBa MPAaBOCIABHOIO, PUM-
CKO-KaTOJIMYEeCKOrO, MPOTECTAHTCKOTO W apMsSHO-TPErOpPUaHCKOro AyXOBEHCTBA (pa3den BTOpOW
CBopa 3aKOHOB).

[IpaBociaBHOE AYXOBEHCTBO pa3jielisIoch HA MoHaiecTBymomee u Oenoe. K MoHaiecTByio-
ieMy QyXOBEHCTBY IPUHA[IEKAM: JyXOBHbIE BJIACTH, MUTPOIIOIUTHI, APXUETIUCKOIIbI, EMUCKOIbI,
ApXUMaH/IPUTHI, UITYMEHBI, UTYMEHbM Y HACTOSITEJILHUIIBI, a TAKXKe JIPyrre MOHAIECTBYIIUe Opa-
Thsl. K GeJIoMy TyXOBEHCTBY OTHOCHJIVICH: TJIaBHbIE CBSIIICHHUKU M ITPOTOIPECBUTEPHI, POTOUEPEH,
MIPECBUTEPDI, UEPEU, MPOTOIUAKOHBI, TUAKOHBI U UIOAMAKOHBI, LIEPKOBHbIE NMPUUETHUKYU B 3BAaHUU
nicajioMmkoB (cT. 405-407 CBoga 3aKOHOB).

Berynnienre B MOHAIIECTBO MPOM3BOIUIIOCH MTOCPEACTBOM MOCTPHIKEHHUsI, KOTOPOE pa3pelia-
JIOCh enapxuajabHbIMU apxuepessmu. [locTpuskeHue pa3pelanoch JUIaM BCeX COCIOBUMA, MYKUMHAM,
JOCTHTIIIUM TPHUIIIATH, a KEHIIHAM — COpOKa JieT. OT JKeNaIuX MOCTPHUIbCS TPEOOBAIOCH: OT CIIy-
XKallluX — YBOJIBHEHHE CO CITYKOBI, a OT JIMII «IOJATHBIX COCTOSITHUI» — pa3peleHne ryoepHaropa,
JaBaeMoe Ha OCHOBaHUM YBOJIBHUTEJILHOTO CBUIETENLCTBA OT OOIIECTB U COTIACH sl KA3EHHOM MaaThl.
He paspemanioch BcTyIieHHEe B MOHAIIIECTBO: MY3KY IPH KMBOM jKeHe, 3aKOHHO C HUM He pa3BejieH-
HOM, U MaJIOJIETHUM JIETSIM (TIOCTPYIKEHHUE JIMII, COCTOSIIIUX B Opake, JOIMyCKaJIOCh TOJIBKO B CTydae,
€CJIM MOXKEJIAIOT MOCTPUYBCS 00a CYIpyTra, Mo 0OOJHOMY COIJIACHIO ); MAIOJIETHUM JETSIM, POAUTEIN
KOTOPBIX MOXKENAIN UX MOCTPUKEHHS] B MOHAIIIECTBO, €CJIU 10 JOCTUKEHUHU COOTBETCTBYIOILIETO BO3-
pacTa OHM CaMU He TOXKeJAloT MOCTPUYbCS; JUIaM, OOpeMEHEHHBIM JIOJITAMU WU TPUBJICYCHHBIM
K Cyay.

[IpenmyIinecTBa MOHAIIECTBYIOIIETO TYXOBEHCTBA 3aKJTI0UAIMCh B OCBOOOXKICHUH OT IOJaTeH,
TEJIECHOTO HAKa3aHHUsS U B MOJCYAHOCTH MX JYXOBHOMY CYIy B CTPOTO OMpPEEICHHbIX 3aKOHOM CITy-
yasx.

[NocTpukeHre B 3HAUUTENILHOW CTENIEHN OTPAHUYMBAIIO ITPABOCIIOCOOHOCTD. DTH OrpaHUYUCHUSI
CBOJIMJIMCH K CJIEYIOLIEMY: MOHAIIIECTBYIOLIME HE MOIJIM BJaJeTh HUKAKUM HEJBMKUMbIM UMYIIIe-
CTBOM; UM MpeKpallanach Bbljlaya MEeHCHIl; OHM HE MOIIM TOProBaTh HUKAKUMU TOBapamMH, KpoMe
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npoaaxxu CO6CTB€HHLIX pyKOﬂe.HI/II;'I; HE MOIJIM OTAaBaTh ACHEXKXHBIC KAl TaJIbl 110 YaCTHBIC JOJITOBbIE
oOs13aTesibcTBA. MOHAIIIECTBYIOIIME, KPOME TyXOBHBIX BJIACTEH, HE MOIJIM JIeJIaTh JyXOBHBIX 3aBela-
HU, ¥ UX JABWXHAMOE MMYIIECTBO HE HAC/IENOBAIOCh, a MOCTYNAJIO0 BCEra B MOHAIIECKYIO Ka3HYy;
MOHAIIECTBYIOIME U HUX HACTOATCJIM HE MOIJIM IMPUHUMATL OT KOFO-HI/I6O Ha COXpaHCHHUC BCIIH,
AC€HBI'M UJIM MHOEC MMYIICCTBO; MOHAIICCTBYIOIUM 3aIllpeIalOCh 6bITb MOPYUHUTETIAMU U TOBEPECH-
HBIMH B JIeJIaX, He KacaloluXcsl JyXOBHOTO BEJOMCTBA.

3akoH JOIMyCcKaJl OcTaBjieHne MoHaiecTBa. OMHAKO TIpU 3TOM TPeOOBAIOCh, YTOOBI CHATHIO
MOHAIIIECKOTO CaHa TPEIIIECTBOBAJIM B TEUCHHE IIECTU MecslleB YOeKAEeHHS B HEOOXOOUMOCTH
COXpaHeHHs1 o0eTa CHavYajia Co CTOPOHBI HACTOSTEN S, 3aTeM CIelMaIbHbIX JIUII, HA3HAUYSHHBIX erap-
XUAJIbHBIM HA4aJIbCTBOM U, HAKOHEII, TTOJHBIM COCTAaBOM KOHCHUCTOPHHU.

JI71s1 Tex, ¢ KOro MOHAIIeCTBO BCe-TaKU ObUIO CHATO, 3aKOH YCTAHABJIMBAJI Pa3IMYHbIE Orpa-
HUYEHUs] B MIpaBax: JIMIIEHUE MpaBa MOCTYIUICHUS Ha TPAKIAHCKYIO CTykOy, MECTOKUTEIbCTBA U
MIPUMIMCKY K OOIIECTBaM B TOM T'yOEpHUH, Tie KU MOHAXOM, a TaKKe B 00EHX CTOJIMIIAX B TEUCHHUE
cemu JieT. Eciu ke 0 CHTUM MOHAIIIECKOTO CaHa MPOCKII MOHAX, HAKa3aHHBIH 3a MPeJoCyAUTebHbIe
MOCTYIIKH, UMEBIINI TIOPUIIAHUS 32 HEIOCTOWHOE TIOBEICHNUE CO CTOPOHBI MOHACTHIPCKOTO Hayallb-
CTBA WJIM TOI03PEBAEMBIN B MPEIOCYAUTEIbHOM MMOBEAECHUH, OH MPEAaBAJICS JyXOBHOMY CyAdY, IO
PEIIeHNI0 KOTOPOTrO C HEero CHUMAJICS CaH. YBOJICHHBIN TaKMM 0Opa3oM M3 MOHAIIIECTBA HaBCerAa
JIMIIAJICA TpaBa MOCTYIUIEHHUS] Ha TOCYAAPCTBEHHYIO CITy’)O0y U MECTOXKHUTEIbCTBA B TOW T'YOEpHUH,
rae ObIT MOHAXOM, a TAKXe B 00ENX CTOULIAX.

Jluia, BO3BpaTHBIIKECS U3 MOHAIIIECTBA B MU, TIOJIb30BAJIMCH TOJIBKO TEMH MPAaBaMH, KOTOPBIE
UM TIPUHAJIEKAIH TI0 TTPOUCXOXKICHHIO.

[MomMuMoO OcCTaBEHHMs] MOHAIIECTBAa 3aKOH MpPEAyCMaTpPHBAajl JIMIIIEHHE MOHAIIECKOrO CaHa.
MoHaxu, ynrdeHHbIe B HeOJIaroBUIHBIX MOCTYIKAX MM MOPOKaX, OCKOPOJISIIOIIMX MOHAIIIECKHUI CaH
n O6H33.HHOCTI/I, COIIPAKECHHBIC C HUM, U HE UCITPABHUBIIHNECA ITOCJIC HaKa321HI/II>'I, JIMIAJIUCh JYXOBHBIM
CYJIOM CaHa 1 OTCBUIAJIACH B pacriopsikeHHe Ipak JaHCKOro HavasbeTsa (cT. 409—425 Cona 3aKOHOB).

Cormnacao CBO1y 3aKOHOB O COCTOSIHUSIX TpaBa MPaBOCIaBHOTO OEJI0ro JyXOBEHCTBA Mpruodpe-
TaJIMCh BCTYIUICHUEM B HETO, KOTOPOE pa3peliaioch JIMIaM BceX COCTOSTHUI. OIHAKO JIMIa «IoJaT-
HBIX COCTOSTHUI» IMPUHUMAJIMCH B 66]106 AYXOBEHCTBO TOJIBKO ITPU YCJIIOBHU YBOJIbBHECHU S UX U3 CBOCTO
o0IIecTBa MoCye pacCMOTPEHHS BOIIPOCA Ka3eHHOM MajlaToi U yTBEPXKIEHHUS I'yOepHaTOpOM, a TaKKe
B CJIy4da€ MOATBEPKACHUA CHIAPpXUAJIbHBIM HA4YaJIbCTBOM HCAOCTATKA B €0 €IIapXuu JIMI AyXOBHOI'O
3BaHMS M TOTO, YTO TIOBEJEHUE U 00pa30BAHUE JKENAIOIIETO BCTYMUTh B HETO COOTBETCTBYIOT STOMY
3BaHMUIO.

[TpaBa 1yxoBeHCTBa MepeIaBaIicCh Yepe3 3aKOHHBIN Opak ux keHaMm. [leTsM 3Tu npaBa He riepe-
JaBAJIMCh, OJJHAKO B CHJIy CBOETO IIPOUCXOXKACHUS IETU CBAIIEHHOCTYKUTEJIeH, He UMEIOIIUe TpaB
BBICHICTO COCTOAHUA, TPUINUCTIATIACH ipSO jl/tl" € K COCTOAAHUIO MOYETHOI'O I'paXKAaHCTBA. HpI/I 9TOM AECTHU
]_lepKOBHOCJIy)KI/ITeJIeI;'I, OKOHYMBIIHE aKaAEMHWU WU CEMUHAPUH, C YYCHBIMHA CTCIICHAMU WJIK 3BaHU-
AMHA IIPUHUMAJIUCh ipSO jur ¢ B COCTOAHUE MOYCTHBIX ITOTOMCTBEHHBIX I'paK/JaH, a HC OKOHYUBIINUEC
9T y‘l€6HI)I€ 3aBCJICHUA — B COCTOAHHUE JIMYHOI'O ITOYETHOI'O I'PpaAKAaHCTBA. B,IIOB])I CBAIICHHOCITY KU~
TeJIel He COXPaHsUIU TIOCJIe CMEPTH CBOMX MYXKEH MpaB IyXOBHOTO COCTOSTHUSI. BIOBBI CBAIIIEHHOCITY-
JKATEJIEN TTOJIL30BAJIACH IpaBaMu JIMYHOI'O JBOPAHCTBA, 4 BOOBLI ]_leKOBHOCJIy)KI/ITCJIeI;'I — [IpaBaMu1
JIMYHOTO TIOYETHOTO I'PaskIaHCTBA.

[MpeumyiiecTBa 6€I0r0 JTyXOBEHCTBA COCTOSUTM B CBOOOE OT BCAKMX JIMUHBIX MOfAATEH U OT
BOMHCKOU IIOBUHHOCTH, B OCBO60)KIICHI/II/I OT TEJIECHOI'O HaKa3aHWA, B IOACYAHOCTU B TOYHO OITpEC-
JEJIEHHBIX 3aKOHOM CITy4asiX TyXOBHOMY CYIY, B PA3JIMYHBIX JIbTOTaX OTHOCUTEIBHO MX JIOMOB, IO
BBITIOJTHEHUIO BOMHCKOHM ITOCTOMHON ITOBUHHOCTY U B OCBO60)K,I[€HI/II/I X JOMOB B MECTHOCTAX, I'l€
He BBegeHO ['oponoBoe nonoxkenue 1870 1., OT rOPOACKOro Mo3eMeIbHOro cOopa 1 OT OOJBIIIMHCTBA
JPYTUX TOPOJICKUX MOBUHHOCTEMN.

[TpaBoCcOCOOHOCTH JIMIIA, BCTYMUBILETO B O€JI0€ AyXOBEHCTBO, OrPAaHMYMBAJIOCH B MEHBIIIEH
Mepe, YeM JIUII, OTHOCSIIMXCS K MOHAIIECTBYIONIEMY J1yXOBEHCTBY. OTHOCUTENIBHO MPUOOPETEHUS
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uMyIecTBa Oejioe JyXOBEHCTBO MPUPABHUBAIOCH K JPYTUM COCIOBHAM. OrpaHUYeHUs] Kacasluch
[JIaBHBIM 00pa30M 00s13aTeIbCTBEHHBIX TIPAB ¥ IIPaB B 00JIACTH TOPTOBJIH U MPOMBICIOB. [IpencraBu-
TeJIM OEJIOro JIyXOBEHCTBA He MOIJIM OBITh MOPYUYHUTEISIMHU IO TOAPSIAM U TIOCTaBKaM, MMETh 00s13a-
TEJICTBA 110 BeKcessiM. MM He MOIIM BBIIaBaThCs KyledeCcKre 1 MPOMBICIIOBbIE CBUICTENILCTBA.

3aKOH JIOMyCKaJl CJIOkKEHHe JIMIIaMK OeJIoro JTyXOBEHCTBA JyXOBHOro caHa. OHaKo s CJio-
JKMBIIUX 3TO 3BAHME YCTAHABJIMBAJIUCH ONpe/ie/ieHHbIe OrpaHYeHHs mpaB. JIumam 6e10ro qyXoBeH-
CTBa, MPOCSIIUM 00 YBOJILHEHUH, B TCUCHUE TPEX MECSIIEB YCTPAUBAJIVCH UCTIHITAHUS B PEIIAMO-
CTU TIOKUHYTh MPUHATOE Ha ceOs 3BaHue. VX yOexaanu He moKuaaTh 3Toro 3Banus. C Tex, KTo He
TMOZLJAJICS] YTOBOpaM, ¢ pasperuenus Ceareniero CruHoza ciaraics cad. ClIoKUBIIMM CaH 3arperia-
JIOCh MOCTYIATh Ha KAKY-JIMOO TOCYIapCTBEHHYIO CITYKOY: CBAIeHHUKaM paHee 10 jier, abskoHaM
— panee mect. [lepKOBHOCTYKHUTENM, YBOJICHHBIE IO COOCTBEHHOMY JKEJIaHWIO, TTPUHUMAITUCH Ha
IpaXJaHCKYIO CITykO0y, eC/Ii OHU MMEJIM Ha 3TO TIPABO IO MPOUCXOKACHUIO WM 00OPa30BAHUIO.

3aKkoH IpeycMaTprBall TaKXkKe BO3MOXKHOCTD ISl OeJIoro JyXOBeHCTBA JuieHus cana. Cs-
IIIEHHOCITYKUTEJTU, JIUIIICHHbIE CaHa, He MOIJIM TOCTYMNaTh HA TPAKAAHCKYIO CITYXKOY: CBAICHHUKU
paHee MBA/LIATH, a JbSIKOHBI — paHee ABeHAANaTH JjeT. CBAIMIEHHOCTYXKUTEIH, UCKITIOUeHHbIC U3
JOYXOBHOT'O 3BaHUSI 32 TIOPOKHU, BOOOIIE He MPUHUMAJIMCh Ha TOCYJapCTBEHHYIO CITy )0y (cT. 426431
CBoJ1a 3aKOHOB).

Tak e, Kak ¥ MPaBOCJIABHOE, PUMCKO-KaTOIMYECKOEe TYXOBEHCTBO pa3/iesisioch Ha Oesoe u
MoHarrecTBymomee. OIHaKO, B OTJIMYKE OT TIPABOCIABHOTO, B PUMCKO-KATOIMYECKOM JTYXOBEHCTBE
JOyXOBHBIEC BJIACTH MPHHAIJICKAIM He K MOHAIIIECTBYIOIIEMY, a K OeloMy TyXoBeHCTBY. K Hemy mpu-
HaJIJIeKAJTN TaKkKe U BCe MPUXOJCKHUE CBAICHHOCTYKUTEJN: CBAIIEHHUKU-HACTOSTE A, NX BUKAPUH,
IbSIKOHBI Y TIOIIBSIKOHBI. [1pH 1iepKBax 0OS3aHHOCTH, CBS3aHHbBIE C IIEPKOBHOM CITyKOOM, UCTIONHSI-
JIVCh BOJILHOHAEMHBIMHU, HE MPUHAJICKAIUME K TyXOBeHCTBY. K YepHOMY JIyXOBEHCTBY MPUHAJIJIC-
JKaJTM TOJIbKO HACTOSITENIA Y HACTOSITEJTbHUIIBI MOHACTBIPEH, a TaK’Ke MOHAXW M MOHAIIIKH.

CraTh MOHaXOM WM MOHAIIKOW pa3pemiangoch JIMIAM BCEX COCTOSTHMUM PUMCKO-KaTojnye-
CKOT'0 BEPOMCIIOBEIaHU I, TOCTUTTIUM 19 JieT, ¢ pa3perieHnss MUHUCTPa BHYTPEHHUX JIeJT, TaBaeMOTO
Ha OCHOBAHWU TPEJICTABJICHNS eMapXUalbHOrO HAYaIbCTBA U 3aKJIIOYCHUS TYXOBHOW KOJUIETHH 00
OTCYTCTBHMH 3aKOHHBIX MPEMSATCTBUH K MOCTYIUICHUIO B MOHACTBIPb. MaTtepuraibl 71l peICTaBICHUI
1 3aKJTIOYEHUI COOMPATUCh MECTHBIM I'YOePHCKUM HA4aJIbCTBOM, K KOTOPOMY KeJIAIOIIHe MOCTYITUTh
B MOHACTHIPh OOpAIIAIKCh C IPOCKOON O 3aCBUETEILCTBOBAHUM TOTO, YTO OHM HE COCTOST HU TIOJ
CyJIOM, HY 1Tof] ciefcTBreM. [locTynaiomnuii B MOHACTBHIPh TPUHOCKII TAK Ha3bIBAEMBbIE TTPOCTHIE OOCTHI
(vota simplicia) u HaXOIWJICS TPY rofla Ha UCTIbITaHUM (McKyce). [Tocie 3Toro oH omycKaics K mpou3s-
HECEHUIO0 TOPKEeCTBEHHBIX 00€TOB (Vvota solemnia), ecni AOCTUT 22-7e€THETO BO3pacTa U ObLT TIOCBS-
LIEeH B IOAIbIKOHCKUN CaH.

[TpermyIiecTBa MOHAIIECTBYIOIIETO JYXOBEHCTBA COCTOST B OCBOOOKICHUU OT MOAATEeH U OT
BOMHCKOW MOBUHHOCTH, B TIOJICYTHOCTH B UHCTO YXOBHBIX JIeJIaX TyXOBHOMY CYIy U B OCBOOOX ICHUU
OT TeJIECHOTO HaKa3aHMS.

OrpaHuyeHus TPaBOCIIOCOOHOCTH PUMCKO-KATOJTMYECKOr0 MOHAIIIECTBYIOIIETO TyXOBEHCTBA B
OCHOBHOM OBLJTH T€ K€, UYTO U Y TIPABOCTABHOIO MOHAIIIECTBYIOIIETO JTyXOBEHCTBA.

BerymiieHrue B puMCKO-KaToIMUeckoe 0esioe JyXOBEHCTBO Pa3pelaioch TakKxke JIMIAaM BCeX
cocTosiHMN. Pa3pellieHre Ha BCTYIUICHUE JIUI] «TIOJIATHOTO COCTOSTHUSI» JABAJIOCh MECTHBIM TyOep-
HATOPOM Ha OCHOBaHUM JTOKYMEHTOB, MPECTABJISIEMbIX MECTHBIM eTapXuajbHbIM yrpaByieHreM. O
MIPUHSITUY JIUI IPYTUX COCTOSIHUY enapXuaibHOe HAYaIbCTBO MH(OPMHUPOBAJIO MECTHOTO TyOepHa-
TOpa, KOTOPBIH, B CiIydae OOHAPYKEHUsI UM HETPaBUJIBHOCTH B MpHeMe, HH(POPMHUPOBAT 00 3TOM
MUHHUCTPA BHYTPEHHUX JIEI.

[MpeumyinecTBa 6JI0ro TyXOBEHCTBA COCTOSIA B OCBOOOXKICHUN OT JIMYHBIX TIOfIaTeld M BOMH-
CKOW TIOBUHHOCTH, B TIOIICYJHOCTH TIO JieJlaM YKCTO JyXOBHBIM CBOEMY JIyXOBHOMY HA4aJIbCTBY, B
OCBOOOXIEHNN OT TEJECHBIX HAKA3aHUI, a TAKX€E OT OTOBIBAHNA BOMHCKON ITOCTOMHOW TOBUHHOCTH.
B mectHOCTSIX, rie He ObuTo BBegeHo ['oponoBoe nosoxkenue 1870 r., ToMa pUMCKO-KaTOINIECKOTO
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IYXOBEHCTBA, B KOTOPBIX OHO XWJIO U HE C/IABAJIO B HAeM, OCBOOOKJATCH OT TOPOJCKOTO MO3eMeITb-
HOro coopa 1 OOJIBIIMHCTBA JPYTUX TOPOACKUX TIOBUHHOCTEH.

C TOYKM 3peHust OrpaHUYEHHsI TPABOCIIOCOOHOCTH OeJI0e PUMCKO-KATOIMYECKOE JyXOBEHCTBO
HE OTJIMYAJIOCh OT OEJIOro MpaBOCIABHOTO JAyxoBeHCTBA. OIHAKO /JIsi PUMCKO-KAaTOIMYECKOTO AyXO-
BEHCTBAa KAHOHUYECKUMHU TpaBIJIaMH ObLIO yCTaHOBJIEHO Oe30paune (cT. 454—476 CBoia 3aKOHOB).

APMSIHO-KaTOMUYECKOE TyXOBEHCTBO MOJIb30BAIOCH TEMH K€ MPABAMH, YTO U PUMCKO-KaTONH-
YeCcKoe.

Uro KacaeTcsi MPOTECTaHTCKOTO JyXOBEHCTBA, TO B CBO/IE 3aKOHOB O COCTOSIHUSIX TOBOPUJIOCH O
JBYX IJIABHBIX CYIIECTBYIOMIMX B Poccuy mpoTeCTAHTCKMX MCHIOBEJAHUSIX: €BAHTETMUECKO-TTI0TepaH-
CKOM U €BaHTEeJINYECKO-peOpMATCKOM.

EBaHrem4ecko-oTepaHcKoe TyXOBEHCTBO COCTOSIIO M3 MPONOBETHUKOB M BBICIIMX TyXOB-
HBIX CAHOBHMKOB, 3aHUMABIIIMX JOJDKHOCTH B LIEPKOBHOW afMHUHUCTpanyu. EBaHremuecko-pedop-
MAaTCKOE TYXOBEHCTBO COCTOSUIO M3 MACTOPOB, JbSIKOHOB U BBICIIMX JyXOBHBIX CAHOBHHMKOB, HAXO-
AMBIIMXCS B MogunMHeHnn Bunenckoro Epanrennuecko-Pegopmarckoro cunoza.

CocTosiBIIME TIPU MPOTECTAHTCKUX IIEPKBAX CBANICHHOCTYKUTEN AYXOBEHCTBOM HE SIBJIS-
JIUCb.

Beryruienne B moTepaHCKoe yXOBEHCTBO pa3peliasioch JIMIAM BCeX COCTOSTHUN eBaHTeInye-
CKO-JIIOTEPAHCKOTO MCHOBEIaHWsI, OKOHYMBIIMM B OJHOM U3 POCCHUICKMX YHUBEPCUTETOB TOJHbIN
Kypc OOTOCJIOBCKMX HAyK ¥ BBIIEPKABIINM TOCJE €r0 OKOHYAHHS YCTAaHOBJICHHBIE dK3aMeHbl. s
3aHATHS MPONOBEJHUYECKON TOJDKHOCTH TpeOOBaIoCch, KPOME TOTO, JAOCTHKEHHE 25-JIeTHEro BO3-
pacra.

EBanrenmyecko-pedopmarckiie nactopsl H30MpaIich CAMUMH IPUXOKAHAMU U YTBEPKIAIIHCH
B 9TOM 3BaHMM MUHHCTEPCTBOM BHYTPEHHMX JIeJ IO MPEACTaBICHUIO pepOpMATCKUX 3aceJaHuil
MECTHBIX €BAaHTI€TMYECKO-TIOTEPAHCKUX KOHCUCTOPUH.

3aKOH He YCTaHaBJIMBAJ OCOOBIX MPAB COCTOSTHUS ISl IPOTECTAHTCKOTO IyXOBEeHCTBa. B Hem
TOJIBKO YKa3bIBaJIOCh, YTO MOTOMCTBEHHBIE U JIMYHbIE JBOPSIHE, TIOTYYUBIIINE IPOTECTAHTCKOE TyXOB-
HOE 3BaHUe, MOJIb30BAJIMCH TPABAMH CBOETO COCTOSIHUS, a JIMIIA IPYTHX COCIOBUH, MOKA OHU COCTO-
SUTM B IyXOBHOM 3BaHHHU, — BCEMU IPaBaMH JIMYHOTO JIBOPSTHCTBA.

CBAIIEHHOCTYKUTETN OCBOOOK/IATUCh OT BOMHCKOW MOBUHHOCTH. Kpome Toro, OTHOCHTENIBHO
MPUHAJICKABIIMX UM JIOMOB OHHU TIOJIb30BAJMCh TEMH K€ JIbIOTAMU, YTO M JIMIA OeNIOoro pum-
CKO-KaTOJIMYECKOTO TyXOBEHCTBA.

Uro ke KacaeTcsi OrpaHUYeHUI MPABOCIIOCOOHOCTH B 00IACTH TOPTOBJIHM M TPOMBIIIIEHHOCTH,
a TaK)Xe 3aHATHS aJJBOKATCKON JESITeIbHOCTHIO, TO OHU YCTaHABJIMBAJIMChH HE JIISl BCeX JIUII, IPUHA/-
JIeXKAIKUX K POTECTAHTCKOMY JTyXOBEHCTBY, a TOJIBKO JIsI TPOTIOBEAHUKOB.

Ot Jsuil, NMpUHAJIEKANUX K MPOTECTAHTCKOMY JYXOBEHCTBY M JKENAIOIIMX CIOXKUTH C ceOs
IOyXOBHOE 3BaHME, TPeOOBAJIOCh, €CJIM OHU MPHUHAJUICKAT K JBOPSHCTBY WM MOYETHOMY I'paKaaH-
CTBY, UTOOBI OHM W30paJiu B ONpeieIeHHbI CPOK HOBBIH BUJI 3aHSTHIA.

3aKoH MperycMaTpuBall Takke JIMIIEHUE JYXOBHOTO CaHa, YTO BJIEKJIO JIMIIIEHHWE BCEX IpaB
COCTOSIHUSI MJTH BCEX JIMYHO M TIO COCTOSTHUIO TIPUCBOEHHBIX MTPAB U MPEUMYIIIECTB WJIM OTpaHUYEHHE
npaB. JIuienre TyXOBHOTO caHa HOCWJIO HEOOpaTUMBbIA XxapakTtep. [laxe mpy MPOIIeHUH JTyXOBHBIH
caH He BoccTaHaBymBacs (cT. 477-488 CBoma 3aKOHOB).

Cornacao CBOJly 3aKOHOB O COCTOSIHUSIX OpraHu3alysi apMsSHO-TPErOPUAHCKOTO TyXOBEHCTBA
HE OTJIMYAIUCh OT MPABOCTaBHOTO. JlyXOBHBIE BJIACTH BO IJIaBe C SUMHAI3MHCKUM NaTpuapxom, Bep-
xoBHBIM Katanmmkocom [alikaHCKOro HapoJa mpruHaIJIekaal K MOHAIIECTBYIOIIEMY TyXOBEHCTBY.

[TpaBuia BCTyIIeHUs] B MOHAILIECTBYIOIEe U Oesloe TyXOBEHCTBO ObUIM B OCHOBHOM TOXJIe-
CTBEHHBI C MPaBUJIAMH BCTYTUICHHSI B PABOCTIaBHOE AyXOBEHCTBO. TOIbKO pa3pelieHre Ha BCTyILIe-
HHE J]aBaJIOCh HE eNapXHuajlbHbIM HAYaJILCTBOM, & 3UMUAIBUHCKUM CMHOAOM. OIMHAKOBBIMY C TIpa-
BO€ CJIABHBIMU ObLIM ¥ TIPaBa apMsIHO-TPErOPHUAHCKOTO TyXOBeHCTBA. ClIoXKUBIIME ¢ ceOsl TyXOBHBIH
CaH HUKAKMM OTPaHMYEHUSIM MTPABOCMIOCOOHOCTH HE TMOIBEPrajich, HO AOJDKHBI ObUTH M30paTh poj
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3aHSITUN TOPOJICKOTO MJIA CEJILCKOTO COCTOSIHUSI, ©CJIM OHU TI0 POXKICHUIO HE TIOTb30BAJIUCH IPABOM
Ha IMOYETHOE I'PakJAHCTBO WM TI0 00Opa30BaHMIO HE TPUOOPETAITN IMPABO Ha MMOCTYIIEHUE Ha TPaXk-
JaHCKyIo ciyx0y (cT. 489-501 CBona 3aKOHOB).

Crenyrorieii COCIOBHOM I'PYIITION IPUPOTHBIX TIOAJAHHBIX SIBJISUIMCH TOPOJCKHE 00bIBATEJIH.
CBop 3ak0HOB 0 cocTostHUSX (cT. 503) ceyrommM 0Opa3oM OnpeAesIsl U K1acCu(pUIIMPOBa TOPOJI-
ckux oObIBatesniel: «[log uMeHeM TOpOACKUX OObIBaTesIell B OCOOCHHOCTH Pa3yMeIoTCs JIMIla, TIPH-
YHCJIeHHBIe 3aKOHOM K CpeJHeMY pojy Jiofiel. B ceM cMBbICIie K COCTOSTHUIO TOPOJICKUX OObIBaTe e
o1 OOIIMM Ha3BaHMEM TPask/IaH MPUHAIJICKAT:

1) mouetHsle rpakaane; 2) Kymipl; 3) MellaHe Wi Mocaickue; 4) peMecieHHUKU WA 11eX0-
BBIE».

Kaxpiii 13 9TUX pa3psioB COCTABIISLT OCOOBIN PO WJIM COCTOSTHUE JIIOZIEH CO CBOMMU OCOOBIMU

IIpaBaMU ¥ [IPEUMYILECTBAMHU.

Beicimii U3 pofoB Jioiel CpeHero COCTOSIHUSI COCTABIISUIN MOYeTHbIE rpask/aHe 3,

[TpuBwmIerus MOYeTHOro IpakJaHCTBA BhIpakaaach B OTMEHE JUIsl HUX MOMYIIHOW TOAATH, B
OCBOOOXK/ICHMH OT TEJIECHOI'O HaKa3aHWs, B TPaBe y4acTBOBATh B BHIOOPAaX B COOTBETCTBHU C MIMe-
IOIIEHCS Y HUX HEeJBMKUMON COOCTBEHHOCTBIO B TOpOjie ¥ M30MPAThCsl HA TOPOJICKUE OOIIECTBEH-
HBIE TOJDKHOCTH He HUKE TeX, Ha KOTOpble M30UPAIOTCS KYIIIIbI 00SMX TYJIBAUN B T€X MECTHOCTSX, B
KOTOpBIX BBesIeHO ['oponoBoe nosoxenue 1870 r., a Tak:ke B TAKMX MOYETHBIX MTPEUMYIIECTBaX, Kak,
HarpuMep, MPaBo HA3bIBATHCS BO BCEX JOKYMEHTAX IMOYETHHIMU IPaKIaHaAMHU.

Paznuuanuice NOTOMCTBEHHOE M IMYHOE TIOYETHOE I'PakIaHCTBO.

VcraHaBMBast OPSIIOK MTPHOOPETEHUS TOYETHOTO MMOTOMCTBEHHOT'O I'PaKJAHCTBA, 3aKOH pa3-
JIYa:

1) u11, KOTOpbIe TPUHAJIEKATN K TTOYETHOMY ITOTOMCTBEHHOMY T'PakKJAaHCTBY TIO TIPaBy POK-
nenus. K HUM OTHOCWJIMCH 3aKOHHBIE JIETH JIMUHBIX JABOPSH, OEJIOro TyXOBEHCTBA MPABOCIIABHOM,
aApMSHO-TPErOpUaHCKOM IIEPKBE U MPOTECTAHTCKUX MTPONOBETHUKOB;

2) nWil, KOTOPHIM MPEIOCTaBIsIOCh MPABO XOJATAaCTBOBATh O MPUYMCICHUU MX K TOTOM-
CTBEHHOMY MOYETHOMY TI'PaXkJIaHCTBY. DTO MPABO MPEAOCTABIAIOCH: a) JIUIaM, UMEIOIIM YHUBEP-
CUTETCKUE UM aKaJIEeMUYEeCKHE CTeTIeH! TOKTOPA WM MarucTpa, a Takke apTUCTaM UMIIePaTOPCKUX
TeaTpoB 1-ro paspsja, MPOCIyKUBIIMM B TeaTpax He MeHee 15 jet; 0) KymniaM, UMeBIIUM 3BaHKe
KOMMepII- WK MaHy(aKTyp-COBETHHKA, VJTU TIOTyYMBIIIMM POCCUICKHIA Op/ieH, WX MPOOBIBIIUM 20
JIeT B TMIePBOM TWJIbJVH, He OOBSABJIIEHHBIM B TEUCHHE ITOr0 BPpeMeHH HeCOCTOSITEIbHBIMU U HE OITO-
POYEHHBIMU CyIeOHBIM TTPUTOBOPOM;

3) NI, yIOCTOEHHBIX IOYETHOTO MOTOMCTBEHHOTO I'PaKJAHCTBA IO OCOOBIM MPEICTABICHUSIM.
K HMM OTHOCWJIHCH, TJIAaBHBIM OOpa3oM, XyHOKHUKH, UMEBIIHE aTTeCcTaThl AKaJeMUH XYI0XKECTB.
[To ucreyenun 10 yieT mocse MoaydeHus 3TUX aTTeCTaTOB MUHUCTEPCTBO BHYTPEHHUX e OOBIYHO
BO30YK/1aJI0 XO/IaTalCTBa O MOXKAJIOBAHUU UM ITOYETHOTO TIOTOMCTBEHHOT'O I'pakJAHCTBA.

[TpaBa MOTOMCTBEHHOTO IMOYETHOTO I'PaXkIaHUHA TIEPEXOIUIA KO BCEM €T0 JIETSIM, POXKICHHBIM
B 3aKOHHOM Opake, a TaKkKe K &KeHe. Y TTOYeTHBIX TOTOMCTBEHHBIX I'PakAaH, UCTIOBEIOBABIIINX HUCIIAM,
MpaBa X COCTOSIHUSI MEPEXOAMIIA KO BCEM MX 3aKOHHBIM JKEHAM.

JImdHOe MoYeTHOe rpakIaHCTBO MPUOOPETaIoch: 1) oOpa3oBaHreM (OKOHYaHHMEM YHHBEPCH-
TeTa, aKaJIEMUU XyJ0XKECTB, KOMMEPUECKOTO YUWIUIIA, TUMHA3UU U T. [1.); 2) uiHOM (0T 14 1o 9-ro).
[epenaBanock oHO Opakom. K eTsam rmdHOe MoYeTHOe IPakAaHCTBO He MepeXxoauio. [leTH TMIHbIX
MOYETHBIX TPaKAaH MPUIKCIISUIMCH K MEIIaHaM, €CJTM OHM CaMH He TIPUOOpETaIH MpaBa Ha MPUYIKC-
JieHue K 6oJiee BRICOKOMY COCTOSIHAIO HA OCHOBAHMU JICHCTBYIOIIETO 3aKOHOJATEIIBCTBA.

[TpaBa moYyeTHOro rpaJaHCTBA YTPAYMBAIMCH B CYJeOHOM TIOPSIIKE, 3a COBEPIIIEHHbBIC TIpe-
CTYIUICHHsI, BJICKYIIME MOTEPI0 BCEX MPaB COCTOSHUS WM BCEX OCOOBIX MPaB 1 MpermMyinecTs. OHU
OrPaHUYMBAJIMCH TPUTOBOPAMU, TTPUCYKIAIOIITUMU K 3aKJTIOUEHHIO B KPETIOCTU UJTH B TIOPbME, C TIOTe-
el HeKOTOPBIX ITpaB U npeuMyIecTB. [I[puyncienre nouyeTHOro rpakAaHuHa K peMeCIEHHOMY 11Xy,
BCTYIUICHHE B MEIaHe, a TaK)Ke BBITIOJHEHWE PadOTHl MO OKA3aHUI0 JOMAIHUX YCIYT BIIEKJIH 32
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c000I0 MOTEPI0 HEKOTOPHIX (MTPEUMYIIECTBEHHO MOYETHBIX) MIPAB U MPEUMYIIIECTB MOYETHOTO TPax-
naHcTBa (cr. 510-529 CBona 3aKOHOB).

Kak yxe oTMedanoch, K COCTOSIHMIO TOPOJICKMX OOBbIBaTENIel OTHOCUIIOCH TaKKe KyINedecTBO.
[TpuHaAIeKHOCTh K KyIeuecTBY OOYCIOBIMBAJIACH TIPUMUCKON K OJHOM M3 KYMEYECKUX THIIBIUN C
YIUIATOW COOTBETCTBYIONIMX MMJIbACHCKUX MOIUIMH. B COOTBETCTBUM C Pa3NMUUsSIMU ONTOBOW U PO3-
HUYHOM TOPrOBJIM 3aKOH YCTaHABJIWBAJ JBE T'MJIbAUU: TIEpBYIO U BTOpyIO (cT. 53 °CBOJa 3aKOHOB).
3a CBUIETENILCTBO O MPUHAJIEKHOCTH K MEPBOW THIIBINN YIUIAYMBAJIACh HE3ABUCHMO OT MECTHOCTU
MONUTMHA B pa3zmepe 565 py0. Pazmep moIuMHbI 32 CBUICTEIHCTBO O NMPUHAJICKHOCTA KO BTOPOU
TWJIB/IMH 3aBUCEJT OT KJIacCa MECTHOCTH, KOTOPBIX ObLIIO YCTAHOBJIEHO 3aKOHOM I11Th. COOTBETCTBEHHO
3aKOH YCTaHABJIMBAJ U MATH pa3mepos nonumH — 120, 95, 75, 55 u 40 pyo.

[uipnelickie CBUAETENbCTBA MOIIM MPUOOpPETaTh JIMIA BCEX COCTOSHWMA, BKJIIOYAs W JIUI,
COCTOSIIIMX HA TOCYTAPCTBEHHOM, B TOM YHMCJIe U BOGHHOH (HM)XHHE YKHBI) c1yxk0e. He monbp3oBanuch
STHM MPABOM TOJIBLKO CBSIIIEHHOCITYKUTEIN X PUCTUAHCKUX UCTIOBEIAHMA.

Jluia, MMIIeHHBIE BCEX MPaB COCTOSIHUS, TaKKe MOIJIM 3aHUMAThCS TOPrOBJIeH, €CJT OHU TpU-
oOpeTany rujbaeicKkue cBuieTenbcTBa. OTHAKO 3TH CBUICTENILCTBA HE JABAJIM UM ITPaB KyIEUeCKOro
cocrosiHus. Bee ke pyrue mia BMecTe ¢ MpruoOpeTeHNeM THITbIEHCKOTO CBUAETENBCTBA MOTyvain
U TpaBa KyIMeyeckoro COCTOSTHMS.

[Ipu sTOM MOXHO OBUIO JMOO COXPAHATH CBOE IMEPBOHAYAIBHOE COCTOSTHHE (BPEMEHHBIE
KYIIIBI), UK TIEpEelTH B KyredecTBo. OHAKO TaKOW Mepexod MOr ObITh OCYILIECTBIIEH JIMI[AMH, He
MIPUHAJIEKAIMMY K JJBOPSIHCTBY WJIM TIOYETHOMY TpakJaHCTBY. JIuiia, nepemeinme B Kyle4ecTBo,
TIOJIb30BAJIHCH MTPABAMH KYTIEUECKOTO COCTOSIHUSA /IO TeX TMOp, MOKa OHY YIJIAYMBAIM MONUIMHBL. be3s
YIUIAThl STUX MOUUIMH TMOJIb30BAIUCH MPaBaMHU KYIEUeCKOro COCTOsIHUS, HO Oe3 MpaBa TOPIrOBIIH,
TOJIBKO BJIOBBI M1 IOUEPH KYIIIOB. BMecTe ¢ Tem B Kyneueckoe CBUAETEIbCTBO MOTJIU ObITh BHECEHBI 1
TI0JIb30BATHCS KYTIEUECKMMU TPaBaMH, KpOMe JIMIIA, KOTOpOe MPHOOPENo CBUIETENHCTBO, TAKXKE €ro
’K€Ha, CHIHOBbsI, He3aMYKHHE JIOUEPH, IETU CBIHOBEH, €CIIM MX OTIBI HE OCYIIECTBIISIA TOPrOBIIO OT
CBOETO MMEHH, a TaKKe He3aMyKHUe cecTpbl. Ecim oTell mepeaaBa TOPropilio MpH KU3HU ChIHY, TO
1 OH MOT OBITh 3aIIMCaH B €ro CBUAETENLCTBO (cT. 537-547 CBoga 3aKOHOB).

YacTtp paB KyIeuecKoro COCTOSIHUS IPUHAIEKANA KyiaM o0enx rwibauil. Jlpyras ux yacthb
MPUHAJIekKAJIA TOJILKO KyIam nepBoi ruibauu (ct. 548—-56 °CBoaa 3aKOHOB).

K mpaBam, oOmum 17151 06euxX TWIIbIMiA, KpOMe MpaBa TOProBJIM, OTHOCKIIMCH: 1) MpaBo OCBO-
OO0K1aTh OT TEJIECHOTO HAKa3aHUs Jake B TOM Cllydae, eClId OCYXKIEHHbIN ele 10 TPUroBopa BHIObLI
13 TWJIBNY; 2) TIPAaBO Ha CBOOOIHOE NIepeIBIKEHIE, TIOCKOJIbKY BCE JIMIIA, 3AITMCAHHBIE B KYTIEUECKOe
CBUETENBCTBO, TONYYal €XeroqHo 0cod0e CBUIETEIbCTBO HAa CBOOOHOE MPOKXUBAHUE B JTIOOOM
MecTe UMITepuH; 3) MPaBo 3a OKa3aHHBIE OTEYECTBY 0COOO BaXKHBIE YCIYTH HArPaXAaThCsl YNHAMM
Y Op/IeHaMH.

Kynupl nepBoil ruibauy MOMUMO 3THX MpaB IMOJIb30BAIMCH TaKke: 1) MpaBOM «mpuesna K
Nmnepatopckomy [IBopy» (TOJBKO MY KUHHBI); 2) IPABOM HOCHUTh TYOSPHCKUI MyHIMP; 3) MPaBOM
niociie 12-netHero npeObIBaHM sl B IEPBOY TMJIbAMH ObITh YIOCTOSHHBIM 3BaHHS COBETHUKOB KOMMEp-
un 1 MaHygakTyp. Kpome Toro, oH1 nosib30BaJIMCh TPABOM BXOJHUTH Yepe3 TOPOICKOTO TOIOBY HIIH
OvpXkeBble KOMUTEThl K MUHUCTPY (PMHAHCOB C MPEACTABIEHUEM B CJTydae, ecii OyJeT YCTaHOBJICHO,
«YTO TOProBJIsi MPOU3BOAUTCS HE COOOpA3HO yCTaBaM M HAMEPEHUSIM MPaBUTENIBCTBA, M YTO MpaBa
KyTieuecTBa OcaaleHbl Helopa3yMeHHeM, TMOIyIIEHNEM WM HeOlIaroHaMepeHHOCThIO UCTIONHUTE-
JIei».

Kympr 00pa3oBbiBaiii B KaXJOM ropofe oco0oe Kyrnedeckoe oOIIecTBO, SBJISIBIIEECs I0pu-
AMYECKUM JIUIIOM M 00/1a/IaBIliee MPaBOM UMETh MMYILECTBEHHbIE MTpaBa. YIpaBieHHe KyleuecKuM
OOIIECTBOM OCYIIECTBIISIOCH KYTMIEYECKUMH CTapOCTaMU, M30MPABIIMMHUCS OTAENIBHO IO THIIHAMSIM.
CrapocTtsl 3a00THIIMCh O BCEX COCJIOBHBIX JIeJIaX; BeJIM CIMCKHM BCEX KYIIIOB; OCYIIECTBISUIA cOOp
BCEX IJIaTeXkeM, JIS)KaBIIMX HA COCIIOBUH; BHIIABAJIM YIOCTOBEPEHUS VIS MOTyYeHHUsI TACTIOPTOB «Ha
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OTJIyUKY»; BEJIM BCE UCIIOHUTENbHBIE Jienia. Kyredeckue oOmecTBa HaJl CBOUMU WIeHaMH HUKAKOW
JTUCHUIUTMHAPHON Bi1acTh He umenu (ct. 589-596 CBoga 3aKOHOB).

Bce 4ieHsl cocioBrs TOPOJICKMX OObIBaTesIel, 3a UCKTIOUSHHEM TIOYEeTHBIX TpakaH, KYIIOB,
a TakK’ke IIeXOBBIX MPHUHAIeka K MemanaMm (ct. 561-58 °Cpona 3akoHOB). MellaHcKoe 3BaHue
proOpeTaioch MPUMUCKON K MemaHaM. OHa paspeliajach BCeM JIMIaM, UMEBIIMM MPaBO M30U-
paTth «pojl KU3HU», 0OS3aHHBIM U30UPATh «POJI KU3HW», 2 TAK)KE BCEM CEJIbCKMM OOBbIBaTEISAM. DTa
MIPUITKCKA OCYILECTBISAIACh B MECTHOCTSIX, B KOTOPBIX JeiicTBoBaso ['oponosoe nosoxenue 1870 r.,
C corlacusi COOTBETCTBYIOIIETO MEIIAHCKOrO OOIIECTBA, & B OCTAJIBHBIX MECTHOCTSIX — C COIJIACHS
TOPOJICKOTO 00IIEeCTBa. DTO coriacke He TPeOOBAIOCHh TOJBKO JJIsl CTPOTO OIPE/IENICHHBIX 3aKOHOM
KaTeropyid JIMIL: YISl JIUL, OOSI3aHHBIX 10 3aKOHY M30MpaTh ceOe «pol Ku3HW». K UX 4ucimy 3aKoH
OTHOCHJI HE3aKOHHOPOX/ICHHBIX JIETEH JIUIT MPUBUJICTPOBAHHBIX COCTOSIHUH, JIeTel KaHIEeIIPCKUX
CITy’KallliX ¥ JIMYHBIX TIOYETHBIX TPaXIaH, IeTel IepKOBHOCTYXUTeJIe! U T. JI. YKa3aHHbIe JIUIA TIPU
MOCTYIUICHUH B MelllaHe 0Osi3aHbl ObLTM BHECTH TOJIOBYIO TOIaTh M MIPE/ICTABUTH OI0OpPEHUE IIEeCTU
OJ1aroHaIexKHbIX IPaXJIaH-IOMOX035IEB M COTJIaCHe MEIaHCKOU yIPaBbl UM MEIIAHCKOTO CTaPOCTHI.
[Mpurucka ux 6e3 cornacus MEIAHCKUX OOINECTB He JOMyCKalach TOJNBKO K CTOJIMIIAM U K HEKOTO-
PBIM ropoam, MoJTb30BaBIIUMCS OCOOBIMU ITPABAMU Y TIPUBUIICTUSIMHU.

TUM JIMIIaM MOTJIO OBITh OTKA3aHO B IIPUEME TOJILKO B TOM CJTy4Jae, eCJId OHU ObUTH OCYKICHBI
WJIM UMEJTU SIBHBIW J1 He BHYIIAIOIIMIA JJOBEPUS TTOPOK.

[Tpu nepexoyie U3 Pyrux MOAATHBIX OOIECTB, CEILCKUX, PEMECTICHHBIX WU MEIAHCKUX, Tpe-
O0BaJIOCh TIPECTABIICHUE «YBOJBHUTEIBHOTO MPUroBopa». OT ero mpecTaBiIeHus OCBOOOKJATUCH
TOJIKO MEIIaHKU, He UMEBIIIUE B CBOEH CEMbe JIMI] MYKCKOTO TIOJIa.

[Tpurcka B MENIaHCTBO MPOW3BOIWIACH Ka3eHHOIO majatod. [Ipy BOBHUKHOBEHMU KaKWX-
OO0 COMHEHUH JieJia MPeJICTaBIIsUIMCh Ha TIPeABAPUTEIbHOE PACCMOTPEHNEe HadyalbHUKA TyOepHUH.
OxoHUaTeIbHO TaKMe Jiefla PACCMATPUBAINCH M PEIIaINCh MUHUCTEPCTBAMH (DMHAHCOB U BHYTPEH-
HUX JIe]L.

[epenaBanochk MemIaHCKOe 3BaHUE JIETSM, XKeHe, eClIM OHAa He MPHUHAIJIeKala K BBICIIEMY
cocnoBuio. Kpome Toro, MermaHe umesv IpaBo BKJIIOUATh B CBOM CEMEMCTBA BCeX JIMII, TTPUHAJITIe-
XKaIuX K MEIAHCKOMY M pEMECJIEHHOMY COCJIOBHIO U K CEJTIbCKMM OOBIBATENISIM, A TaKkKe JIUI] «00sI-
3aHHBIX M30MPaTh PO KU3HU». DTO BKIIOUEHHE (ITPUITUCKA) COBEPINATIOCH C COMNIACHS KaK POUTE-
Jiell BKJTIOYaeMbIX, KOTJIa OHU U3BECTHBI, TaK U UX CAMUX, €CJIM OHU JIOCTUIIN 14-7IeTHero Bo3pacra.
CrencTBreM TOr0 BKJIIOUYECHUS SIBJISUIOCH PHYUCIICHNE YCHIHOBIEHHBIX K MEIITAHCKOMY COCTOSTHUIO.

VYTpauuBanioch MEMIaHCKOE COCTOSTHUE TI0 CY/Ty 3a COBEPIIICHHOE MPECTYIICHUE U TIEPEXOIOM B
APyroe COCTOsTHYUE. 3aKOH IMpeycMaTpUBaIT YeThIpe BUA TIepexoyia: a) epexojl B KyreuecTBO myTeM
proOpeTeHUsI KYTIEUEeCKOr0 CBUIETENILCTBA; O) Mepexol] B KPecThbsiHe, TPEOYIOIUT TOJIBKO «YBOJIb-
HUTEJIFHOTO MPUTOBOPA» MEIIAHCKOTO U «ITPUEMHOTO MPUTOBOPa» CEJILCKOro OOIEeCTBa; B) mepee3
B OUHISHAWIO, IPOU3BOAUMBIN MO COTJIACOBAHUI0 MUHUCTpA-CTaTceKpeTapsi Bearkoro KHskecTBa
OUHIAHICKOTO ¢ MUHHCTPOM (PUHAHCOB MMIIepuu; T) niepee3n B ryoepaun Llapcrea IMonsckoro ¢
MIPUYKCIICHUEM T10 PaCIOpsDKEHUI0 TyOepHaTopa, TaHHOMY Ha OCHOBAHUM TPOIICHUs Mepee3kalo-
I1er0, B OHY W3 CeJIbCKUX WM TOPOJICKUX TMUH JIAHHOU I'yOepHUU.

Memane o61a1a1 paBaMu, IPUHAISKAIUMHI TPAKTUIECKH BCEM JAPYTUM PYCCKUM TOJIIaH-
HbIM. OJTHAKO 10 JICHCTBYIOIIIEMY 3aKOHOIATEILCTBY OHU OCBOOOXKIATMCH OT TOAYIITHOM mogatu. Ot
TEJICCHOTO HaKa3aHWs OHU He OCBOOOKJATMCH U HEe MMEJTH TpaBa MOCTYIUICHHUS Ha TOCYIapCTBEHHYIO
CITykO0y.

Meimase Kaxaoro ropoaa oOpa3oBBIBAIM MEIIAHCKOE OOIIECTBO, MpU3HABAEMOE IOpHINYe-
CKUM JIMIIOM. YTIpaBjeHHe MEIIaHCKMM OOIIECTBOM OCYIIECTBIISIM MEUIAHCKMIA CTapoCTa W €ro
MOMOIITHUKY WK JIECATCKUE, N30MpaeMble Ha TPEXJIETHUM CPOK U yTBEPKIaeMble I'yOepHATOPOM.
C cornacus rydepHaTopa MelaHcKye 00IecTBa MOTJIH yUpesk/1aTh MelaHcKue yrpaBbl. O0s3aHHO-
CTH MEIIAHCKUX CTapOCT WM MEIIAHCKUX YIIPaB 3aKJII0UYAIUCh B 3200Te O BCEX COCJIOBHBIX JIeax,
B BeJICHUHM CITMCKAa BCEX MeIaH U cOOpe Tak Ha3bIBAEMBIX «PEBU3CKHUX CKa30K», paclpele/icHuu ¢
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OOIIECTBEHHOTO COrJIacksi M cOOpe BCeX IUIaTekel, YCTAHOBJIEHHBIX COCIIOBHO, B BbIIaue y/IOCTOBE-
PEeHUI 17151 TIOJTyYeHH S TACTIOPTOB «HA OTIIYYKY» M BeJEHUH BCEX UCTIONTHUTEIBHBIX JIeII.

CambIM BaXHBIM [TPABOM MEIAHCKUX OOIIECTB SIBJISTIOCH IPABO UCKJTIOYEHHS CBOUX «IIOPOY-
HBIX» WIEHOB C MPEJOCTABJICHUEM UX B PaCIOpsiKEHUE MPABUTENIbCTBA, CJECACTBUEM YEro sIBIISIIACH
ccputka X B Cubuph Ha nocesnieHue. VICKToueHbl MOTIM ObITh TOJIBKO JIMIIA COBEPIIEHHOJIETHUE U
npu 3ToM He jaocturimme 60 jet, He OpsXJible, He YBEYHbIE U He OOJIbHBIE TSKETBIMU U HEM3JIeUH-
MBIMH OOJIE3HSMH, TIEPEUHUCIICHHBIMU B 3aKOHE, TpelyCMaTpUBaBIleM IPUMEHEHNE K HUM UCTIPABU-
TEJIbHBIX Mep — IPUBJICUEHUE K TPY/Y, B IIEPBBII pa3 HA CPOK OT OJHOTO M0 ABYX MECSIIEB, BO BTOPOI
— OT JIBYX IO YeThIpeX U B TPETHH pa3 — OT YEThIpeX [0 IIECTH MecsleB. B BRIHECEHUM pelleHuit
(MpUrOBOPOB) MPUHUMAJTH yJacTHe BCe MMEIOIIMECs B HATIMUMH Mel[aHe — X0351eBa, NMEIOIIe CBOU
J0Ma, JIAaBKH U JPYTYIO HEABIKMMYIO COOCTBEHHOCTD, 32 UCKJIIOUYEHUEM TeX U3 HUX, KOTOpble HIYeM
ce0s1 He onopovYMIM. YKCiio yJacTBYIOIIMX B OOCYKASHUH Jiejia TOMOX03sieB He JIOJKHO ObLIO OBITh
MeHbIIe 24, ecy 00IIECTBO COCTOSIIO U3 OOJIBIIErO YUCIa YWIEHOB. B MHBIX ciydyasix B 00CykKICHUM
JOJDKHBI OBLITM YyYaCTBOBATH TI0 KpaiHel Mepe 2/3 Bcex 4eHOB OOIecTBa.

B tex roponax, rie umenuch aenyrarckue Meranckue coopanus (Huxuauit Hoeropon, [lensa u
ap.), pelieHre 06 UCKIIIOYEHNH OMTOPOYMBINUX ceOsl WICHOB MPUHUMAIOCch MMU. CoOpaHus CO3bIBa-
JIUCh METIIAHCKOH YIPaBO# MM MEUIAHCKUM CTApOCTOM, U cOOpaBIIMecs JIMLA MPUBOIMINCH K TIPH-
csire B TOM, YTO OHM pelar /esio 6e3 BCSAKOro npuctpactus. [lpy oOCcykIeHUH Aena MOT MPUCYT-
CTBOBaTh U JaBaThb CBOM OOBsICHEHUsI 0OBUHsIeMbld. OH MMeJ MPaBO TaKke MoTpedOBaTh BHI30BA
cBUZETENEH, OMHAKO HE MOT IPUCYTCTBOBATh P FOJIOCOBAHUHU.

Jls1 HaOsroieHr s 3a IOPSIIKOM Ha COOpaHMU ObLITH 00sI3aHbI TPUCYTCTBOBATH MEIIAHCKUIA CTa-
pOCTa ¥ TOPOICKOM ToJIOBa, €CIM OH MPHUHAJUIEKA K MEIIAHCKOMY OOIIECTBY, a B ApXaHIeJIbCKOM,
Ononernkoit, Actpaxanckor, OpeHOyprckoit, Y(huMCKoit u psijie Ipyrux ryoepHuil — mpeacTaBuTe b
MPOKYPOPCKOro Haa30pa.

Perienue npuHrManoch OOIbITMHCTBOM 2y MPUCYTCTBYIOIIMX U MOANKUCHIBAIOCh BCEMU Y4acT-
BOBABILIMMU B COOpPaHUU, a TAKKEe MPOKYPOPOM He TO3kKe CeMU JHEH U 3aTeM BBIHOCUJIOCh Ha pac-
CMOTpEHME TOPOJICKOM YIpaBbl, KOTOpasi MPOBEPsia HAIMYME YCTAHOBJIEHHOTO 3aKOHOM OOJIbIIMH-
CTBa, M Ha MPOBEPKY I'yOEPHCKOTO MPaBJIeHMs], KOTOPOE MOIJIO KACCUPOBATh €ro U BO3BPATHUTH IS
MOBTOPHOIO paccMOTpeHus1. B ciydyae BOZHMKHOBEHUsI pa3HOIJIACHI 1O CYIIECTBY JIeJia OHO paspe-
11aoch nepebiM AenaprameHToMm Cenata. B IletepOypre BMecTo ryOepHCKOro MpaBlieHHs PelieHus
paccMaTpUBaIiCh COBEIATEIbHBIM MPUCYTCTBUEM IPU I'PaIOHAYATIbHUKE.

7Kena ccpitaemoro Obiia 00s13aHa 1o TpeOOBAHUIO MYyXa CJIeIoBaTh 32 HUM B CUOMPH 32 UCKJTIO-
YEeHUEM CJIy4aeB HEM3JICUMMOU OOJIE3HH U JKECTOKOTO OOpAIeHHUsI CO CTOPOHBI MYKa.

B HekoTopeIx roposax (Harnpumep, B croiuiax u B Onecce) yCTpOWCTBO MEIIAHCKUX OOIIEeCTB
MMeJIO CBOU OCOOEHHOCTHU. B HUX opraHamMu COCJIOBHOTO MEIIaHCKOTO YITPaBJICHUs CIIYKIIH coOpa-
HUS BBIOOPHBIX, COCJIOBHBIE CTAPIIMHBI U MEIIAHCKUE YITpaBbl. B M30paHuy BHIOOPHBIX Y4aCTBOBAJIH
MelnaHe, focturiiume 21 roya, He JIMIIIEHHbIE MPaBa rojioca, BiaAeiolye UMYIECTBOM WM UMEIoIIHe
TUJIbJEWCKUE CBUIETENLCTBA, MPUHOCSIIUE A0Xo He MeHee 100 py0. B roj] 1 pUITMCaHHbIe K TOPOLY
He MeHee JIBYX JieT. 3a KEeHIIWH MOIJIM yJacTBOBaTh B BHIOOPAX OTIIBI, MYKbsI, CBIHOBbS, JISITU, Opa-
Thsl, 35IThs, @ U3 TIOCTOPOHHHUX JIMI[ TOJIBKO JIMYHO MMEIOIINe U30MpaTesIbHOe TpaBo. BHIOOpHBIMU
MoIM ObITh M30UpaTeu He Mosoxe 25 jer. OHu u3dupanvch Ha Tpu roga. B gpyHKImM coOpanust
BBIOOPHBIX, CO3BIBAEMOTO 10 Mepe HEOOXOIMUMOCTHU CTAPIINHOW, BXOIWIIN: UCKTIOUEHNE CBOUX OIO-
POUMBIIMX ceOsl WICHOB M N30paHUe CTAPIIMHBI U WIEHOB yrpaBbl. CTapIliHa SBJISUICS MpejceiaTe-
neM ynpasbl. OH U30UpaJcs, Tak ke, Kak ¥ 4ieHsl yrpasbl, B [lerepOypre u Onecce Ha TpH roaa, B
MockBe — Ha 4eTbIpe rojia. B moqunHeHnH yrpaBbl COCTOSUTH CTAPOCTHI, X TIOMOIIHUKY ¥ COOPIIUKH
nogateit (ct. 597-608 CBoga 3aKOHOB).

Ocoboe cocyioBHe 1IEXOBbIX COCTABIISLIN BCE peMecJeHHUKH. B 310 cociioBue BXoauiu Bee,
KTO B rOpOJIe 3aHMMAJICSI PEMECIIOM HJTH PYKOJIETUEM M KOTO MOJKHO ObLIO TIPUYUCITATH K MEIAHAM.
Jlura, IMeBIIUe KaruTasIbl, MOTJIH OBITh TPUYHCIICHBI K TUIBIUSM, & OCTAIbHbIE — K peMeC/ICHHUKaM
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(LleXOBBIM). 3aKOH MPEAITUCHIBAJ TOPOICKOMY MariucTpary WM patyllie pa3ieluTb peMecia Ha LIeXu
WJIM peMeciIeHHbIe yIpaBbl. BHYTpeHHsIs1 opraHu3aliysi IIeX0B olpeessiyiach PemMecieHHbIM NoJoxke-
HHUEM, COIJIACHO KOTOPOMY 3aHSITHE peMec/iaMi COCTAaBJISJIO MOHOIIOJIHUIO COCJIOBUSI LIEXOBBIX. Kask-
IbIA, KTO JKeJIaJ 3aHUMAaThCs ONPEeIeNICHHBIM PEMECIIOM B JAaHHOM TOPOJIe, TOMKEH ObUI 3aIicaThCsl B
COOTBETCTBYIOITHI 11eX. Bripoyem, peMecieHHON paboTo B 1esIsAX 3apab0oTKa MOT 3aHUMAThCS Kaxk-
JIBIIA.

Hayo ckasarp, 4To BO MHOTMX TOpPOJIaX HE CYIIECTBOBAJIO OCOOOM PEeMECICHHOW U IIeXOBOM
OpraHU3allvy, a 3aHSTUE PEMECIIAMHU B CEJIaX HUYEM He OrpaHIIMBAIIOCh. TeM He MeHee, ITPeayCcMOT-
PEHHOE JeWiCTBOBABIIIMM 3aKOHOJATENILCTBOM CYIIIECTBOBAHUE OCOOON pEeMECTIeHHOW WM TIeXOBOM
OpraHU3aIMH, CIIYKUIJIO JOCTATOYHBIM OCHOBAHUEM JIJIsI BHIJICJICHHUSI B Cpe/ie TOPOICKUX OObIBaTeNel
0co00ro paspsijia — IIEXOBbIX WM PEMECIICHHUKOB.

OpraHuzanusi 3TOro COCJIOBUsI 3aBHUCEIa OT CYNIECTBOBAHHUSI B TOPOJE TOJHOTO IEXOBOTO
YCTPOICTBA WJIM YIPOIIEHHOTO IIEXOBOTO YCTpoMCTBAa. TaM, rje CyIecTBOBAJIO IMOJHOE IIEXOBOE
YCTPOKCTBO, BCE PEMECIEHHOE COCIIOBUE Pa3lesisioch Ha LIEXOBble OOIIEeCTBa, COCTOSINIME U3 JIUII,
3aHMMABIIIMXCS] OIMHAKOBBIM PEMEC/IOM ¥ MMEHOBABILUXCS MAaCTEPAMH, UX MOAMACTEPhSIMU U yue-
HUKaMu. OIHAKO TOJIBKO MacTepa ObLIH MOJTHOMPABHBIMH WICHAMH 11eXa. 3BaHKe MacTepa mpuoope-
TaJIOCh TIO PELIEHMIO 1IEXOBOU yIpaBbl, HA OCHOBAHUY MPECTaBIEHHON el 1 OCBUAETEIbCTBOBAHHOM
Jy4IIAMHU MacTepaMu poOHoi paboTsl. [loqmactepbsiMu SBISUIMCH pEeMECTICHHUKH, HAyYMBIIHECS
CBOEMY peMecily U TOJyYHBIIHE B YIOCTOBEPEHHE CBOETO 3HAHUS JIe/a TIOIMACTePCKOe CBUIETENb-
CTBO, HO HE Y/IOBJIETBOPSIBIIIKE €llle TPeOOBAHUSAM MJIsl MOTyUeHUs 3BaHUs MacTepa. YUYeHUKaMu
ObLIM JTHIIa, 00yYaBIIKECs peMeciiaM y MacTepoB. OHU He MMeIM HUKAKHUX CIIEIIUAJIbHBIX TIPaB B LIEXE.

B roponax ¢ yrpoIeHHbIM IIEXOBBIM YCTPOWCTBOM BCE PEMECIIEHHUKH COCTABJISIIN OIHO COCIIO-
BHUE U JISJIWITICh HA PEMECIICHHUKOB M pAOOTHUKOB.

K cocioBuIo 11eXOBBIX IPUHAJIEKAIH JIUIIA, KOTOPHIE 3aITUCHIBAIMCH B IIEX HA HEOTIpeJeJIeHHOe
BpeMs M C U3MEHEHHUEM IIpaB CBOETO MPEKHEro COCTOSHMS. 3aKOH JIOMYCKasl 3alvcCh B LieX W Ha
BpeMsl, Oe3 epeMeHbl ITpaB coCcTOosIHUS. Takas 3anmuch AOMycKalach AJ1s MEIIaH U Pa3HOYMHIIEB, JUIs
KPECThsH, a TakKe J1sl UHOCTpaHueB (cT. 373).

[Tpm 3arucy B 1iex AJ1s1 MpHOOPETEHHS MPaB IIEXOBOTO TPEOOBAIOCH COOMOIEHUE OOIIHX YCIIO-
BUI MOCTYIIJIEHHS B MEIIAHCKOE COCIIOBHUE (pelIeHre O IpreMe [IEXOBOTO MIIM PEMECIIEHHOTo 00I1ie-
CTBA U pelleHre 00 OTUMCIICHUH U3 MTPEKHEro OOIeCTBa  T. /1.) U HAIMIKMEe OCOOBIX YCIIOBUM, OIpe-
JeJIsIeMbIX PeMeCIEHHOW TOJTUIIVEH.

[TpaBa 11eX0BOr0 COCIOBUS HE OTIIMYAJIMCH OT paB MeniaH. Kak u Melane, 1iexoBble 0CBOOOXK-
JAJIACh OT MOMYIITHOM MO/IaTH.

VY TpaunBanuch rpapa LEXOBOIO COCTOSIHUS IO MPUTOBOPY Cy/a 3a COBEPILEHHOE MPEecTyIie-
HHe, a TAK)Ke TP Mepexojie B JPYroe COCIOBUE Ha OOIIMX OCHOBAHUSX, YCTAHOBJICHHBIX JIJIS TTOJAT-
HBIX COCJIOBH.

OpraHamu 11€XOBOTO YIpaBJICHHUsI CIY)KHJIU 1IEXOBOW CXO[, LIeXOBasl yrpasa, OOImUi pemec-
JIEHHBIA CXOJ M OOIIasi peMec/ieHHasl yIpaBa, B KOTOPOW COCPEIOTOUYMBAIOCH YIPABJICHUE BCEMU
nexamu. Kpome Toro B KaxoMm 1exe Jiisi pyKOBOJCTBA TMOJMACTEPhsIMH CYIIIECTBOBAJIA MOAMACTep-
cKas yrpasa.

LlexoBO¥ CXOM COCTOSIT M3 BCEX MACTEPOB 1IeXa; Ha HEM €KEerOJHO M30MpaJIcs IEXOBOM CTap-
IIMHA 1 IBA €T0 3aMECTHUTEJIs, COCTABJISIIONIMX 1IEXOBYIO yrpaBy. O0mas peMecaeHHas yrpaBa cocTo-
sJla U3 BCEX IIEXOBBIX CTAPIIUH ropojia ¥ PEMECICHHOTO TOJIOBBI, KOTOPHIA M30MpAsICs 1IeXOBBIMU
CTapIIMHAMU U IByMs U30MPaeMBIMU IS 3TOTO OT KakJOro Iiexa riacHbMu. OOl peMec/ieHHbIN
CXOJ] COCTOSIJT 13 MacCTePOB BCEX 11EXOB M BO3IJIABIISIICS PEMECIICHHBIM TOJIOBOM. Mactepom MOr CTaThb
TOJILKO TIOMAcTepbe, MPeObIBABIIMIA B TOM 3BaHUM HE MEHEe TpeX JIeT, IOCTUTIINN COBEPIICHHO-
JIeTHsI M BhIIEPXKaBIIUI ocoboe uctbitanue. [logmMactepckas yrnpapa co31aBajiach B K&KIOM IeXe U
COCTOsIJTa U3 M30MPAEMBbIX MOAMACTEPhSIMU TIOAMACTEPCKOTO BHIOOPHOTO U IBYX MIOBEPEHHBIX.
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LlexoBo# cXOI MOT MCKJIIOUMTD U3 1IeXa OMOpPOYMBIIEro ceds uieHa. s 3Toro TpedoBasioch
MIPUCYTCTBUE HE MEHEe OJHOM TPETU LIEXOBBIX MACTEPOB M COIJIacKe OOIIel peMeCIeHHON yIpaBhl,
«0e3 T03BOJICHHsI KOTOPOUM HUKTO He BHITOHsIETCA U3 iexa» (cT. 609—613 CBopa 3aKOHOB).

[NepBonayansHO B CBOJIE 3aKOHOB O COCTOSIHUSIX BBIIEJISIIM €111e OMUH pa3psil TOPOACKUX OObI-
Batesnieit — paboune moau. O HUX YIIOMHHAIOCH B JIBYX CTaThsIX: B CTaThe, KOTOpasl ColepKaiia repe-
YHCIIEHUE Pa3psiioB TOPOACKUX oObiBatesniet (cT. 494), u B crarhe, KOTOpas JaBajia ONpeesieHue
padounx mopeit (cT. 499). CornacHo 3Toi cTaThe, «padOuNMHU JIIOABMU HA3BIBAIOTCS MPUIHUCHIBACMBbIC
K rOpofiaM, C TIOJIO)KEHHUEM B MEILIAHCKUI OKJIaJI, IypHOTO TOBEJEHHS 3arpaHMYHbIe BBIXOIIBI, KOUX
o01ecTBa UMeTh Y ce0s1 He TIOKeTIalIi; a TAaKKe IPUYMCIIEHHbIE K TOPOIaM JIMIIA JPYTUX 3BaHUM, HIKE
Cero B CT. 522 MOMMEHOBaHHbIE U TIPUIKCHIBaeMble B paOovHe JTIOH 32 TIOPOKH UX 1 32 HEUCTTPABHbIN
TUIaTeX TMojaTei v Ipyrux cOopoB (ctT. 257)». CnenoBarenbHO, STU JIMLA SBJISUIUCh MEIIaHAMH, HO
COCTABJISUTA Cpey MEIlaH Pa3psiji CBOEro pofa oTpadOBaHHBIX.

BrocnenctBum nanHast Kateropusi Juil Oblla UCKITIOYEHA U3 YMCTIa Pa3psiioB TOPOICKHUX OObI-
Baresel (ct. 503 CBoaa 3aKOHOB), M YIIOMUHAHHUE O HEMl COXPAaHWJIOCh JIUIIb B IPUMEYaHUU K 3TOU
cratbe. B HeM ckazaHo, UTO «BceX JIMII, M30PaHUI0 POJA KU3HU TMOAJIeKAIINX, KOU HE B COCTOSTHIU
OyIyT YIUIATUTh TIOJATH U MTPEACTABUTH OI00pEHHE IIECTH OJIarOHaAeKHBIX JOMOXO035EB, TMOO UMEIOT
SIBHBIA M JIOBepHE HAPYIIAIOIIHIA TOPOK, BCEM M3BECTHBIN, XOTS U CyAUMBI He ObLITH, TIOKa OMpaB/ia-
I0TCSI, ¥ KOMM, BCJIEICTBHE TOTO, OTKa3aHO Oy/IeT B IpHeMe B MEIIAHCTBO, 3alMChIBATh B paboune Ha
00IIIeM OCHOBAHUM 3aKOHOB, T. €. 00JIaraTh MX MEIAHCKUM OKJIaZOM, HO C JIMYHOTO KakJIOTO OTBET-
CTBEHHOCTBIO TI0 3aKOHY B CJTyYae HEUCIIPABHOTO TUIATEKax».

K cocrosiHMio cenbckux OObIBaTeNNel OTHOCHIIUCH JIMIIA, HOCUBIIME Pa3IMYHble HAMMEHOBA-
HUS1. BONMBIIMHCTBO M3 HUX COCTABIISUIM KpecThsiHe. KpoMe HUX YacTh CelbCKUX OObIBaTeleld IMEHO-
BaJIHCh TIOCEJITHAMU. B MX 4rcio BXoauiv ObIBIIIME KOJIOHUCTHI, fapaHe (rocesnsiae) beccapabekoit
ryOepHHH, TPEKH U apMsIHE, TIOCEJIMBIIMECS B MAPUYTIOJIbCKOM U POCTOBCKOM Ye3/1aX, U TaK Ha3bIBa-

eMble ToCy/lapcTBEHHBIE MocesisiHe Enn3aBeT-nonbckoil, bBakuHCKON 1 DPpUBAHCKOM, a TaKKe 4acTu

o o 144
Tudmucckoii rydepauii. K cenbckum oObIBaTEIsIM MPUYUCIISUIMCH TAKKE OAIIKUPHI M Ka3aku , He

MIMEBIINE IPAB COCTOSIHMSA, XOTsI B 3aKOHE Ha 9TO MPSIMO He YKa3bIBaI0Ch. OJHAKO BCE 3TU BU/bI CEJTb-
CKMX OOBIBaTEJIel TOJIb30BAIMCh OIMHAKOBBIMU TPaBaMH, M TOJBKO Ka3aKu UMeENH 0coOble TIpaBa,
cocTaBJIsAsI 0co00e BOKCcKoBOe coclioBue (cT. 671 CBoma 3aKOHOB).

[TpaBoBOIi cTaTyC CENLCKUX OOBIBaTENIEH MOAPOOHO peryaupoBaics [TooxeHneM o CelIbCKOM
COCTOSIHUM, SIBJISIBIIUMCSI OCOOBIM TpusioskeHreM K CBO/Iy 3aKOHOB O COCTOSIHUSIX.

[TpuoGpeTreHue celbCKOro COCTOSTHUS OCYIECTBIISIIOCh TOCPEICTBOM MPUITUCKU WU K CeJlb-
CKOMY OOIIIECTBY, MJIH K BOJIOCTH. [IpunucanHbie K 0OIIeCTBY MOJIb30BATIMCh BCEMU MPaBaMU U 00s1-
3aHHOCTSIMH WIEHOB CEJILCKOTO OOIIECTBA: YYaCTBOBAIN B MOJIb30BAHUY OTBEJICHHOM OOIIECTBY 3€M-
Jieil ¥ B 00111ell OTBETCTBEHHOCTH 32 UCIPaBHOE OTObIBaHME MOBUHHOCTEH (CT. 672 CBOj1a 32aKOHOB).

[Tpurnucanubie K BOJOCTSM B MOJMb30BAHMU OOILIECTBEHHON 3eMJlell He ydacTBOBaIU. VHaue
rOBOpS1, IPUIIMCAHHBIA K BOJIOCTH TOJNydYas MPaBO CEIbCKOrO COCTOSIHUS O€3 MPUHAIJIE)KHOCTH K
CEJIbCKOMY OOIIECTBY.

B cocrosinus cenbckux oObIBaTesnield MOTIM 3alMChIBAThCS KYIIIbI, MEIIaHe, a TAKkKe Bce Jpy-
'Y€ TOPOJICKKE OOBIBATEIIH, TIPOKHUBAIOIINE B CeIeHUX. [IpUnucKa ocymecTBIIsIach UCKTIOUUTETLHO
TI0 PENIeHUIO O MpUeMe («IPUEMHBIE TIPUTOBOPHI»). TOIBKO KpeCThsiHE, YKe MMEBIIUE B COOCTBEH-
HOCTH YYaCTKH 3eMJIM Pa3MepoM, OMpe/ieieHHBIM MECTHBIMU TOJIOKEHUSMU, PACTIONIOKEHHBIMUA HE
nanbine 15 BepcT OT MecTa HaxOxXAeHUsl OOIIeCTBa, MOIUIA IPUITUCHIBAThCS K HEMY U 0e3 Crienuaib-
HOT'O pelieHus (MprUeMHOro npuropopa). OAHaKo OHU He MMeJIH IpaBa MoJIb30BaThCs OOIIECTBEHHON
3eMUIIEN.

B pycckux ry0epHHUSIX STOT YYaCTOK 3eMJIU JOJIKEH ObLT ObITh HE MEHBIIIE JIBYX JYIIIEBbIX Hajle-
JIOB BBICIIIETO WJIM YKAa3HOTO pa3Mepa, B YKPAMHCKUX T'yOepHHUSIX — He MEHbIIIE BBICIIETO Mellero
y4acTKa, B CeBepO-3ara/IHbIX T'YOSpHUSIX — He MEHee IATH JAECSATHH, B 3aKaBKa3CKUX I'yOepHUSIX — He
MeEHBIIIE BBICILIETO pa3mMepa KOPEHHOTO y4acTKa.
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B ceBepo-3amagHbIX ¥ 3aKaBKa3CKUX IyOSpHUSIX MTPAaBO Ha MPHITUCKY O3 CIIeMaIbHOTO pellie-
HUS MOy YaJTd TAKIKe JIMIA, KOTOPbIE MPUOOPEU B TAHHOM OOIIECTBE KPECThSIHCKUH YYaCTOK B MOJI-
HOM €ro COCTaBe ¥ HaHsBIINE y BIAJIEIblIA TOTO Ke UMEHHS, 10 KpaiiHel Mepe, Ha TPH Tofla Y9acTOK
TOPOJICKOM 3eMJIM B 3aKaBKa3bhe HE MEHee BBICIIIETO pa3Mepa MOoJIeBOro Hajena, a B CeBepO-3amaJHbIX
ryoepHusx — He MeHee 10 jecsATHH.

[Mpunucka k o0O11ecTBy 6€3 CeUaIbHOTO PEIIeHrsT OCYIIECTBIISIACh BOJIOCTHBIM CTapIITMHOM.
Perienust o mpurmcke K BOJOCTSIM IPUHUMAIMCH BOJIOCTHBIMU CXOJJaMHU, K OOIIECTBAM — CEJTbCKUMMU
cxonamu. Ecnu ke 00IIecTBO COCTOSIIO U3 HECKOIBKUX CEJIeHUM, pellieHre MPHHUMAJIOCh YaCTHBIMU
CEJICHHBIMHU CXO/IaMH.

[Mpunucka k 00IEeCcTBY MOCENSH pa3peliaiach JIUIaM, IMEIOIIMM Te e IPaBa, 4To U MOCesIHE,
a MPUITICKA K TPEYECKOMY MapHyTOIbCKOMY OOIIECTBY He JOIMyCKaliach BOOOIIE.

[IpaBa celbCKOro COCTOSTHMS TepelaBaliich KeHe, eCliM OHa He MMeNa TAaKUX IpaB, a TaKke
JIeTsIM, BKJTI0YAsl U YCHIHOBJIEHHBIX (CT. 673 CBO/1a 3aKOHOB).

CeJbckoe COCTOSTHUE TPEK paIlaioch JIMIEHUEM €ro MpaB Mo CyAy WK MPUOOPETEHUEM TpaB
apyrux coctosiHui. [IpuoOpereHue mpaB ABOPSHCTBA M MOYETHOTO I'PaKJIAHCTBA aBTOMATHUECKH
BJIEKJIO 32 COOOH MpeKpalleHue CeIbCKoro coctostHusi. OQHaKo Ui Mepexosia B MEIaHCTBO WJIH
KyIIeuecTBO TPeOOBAJIOCh pa3pelieHue cebcKoro odmectsa (cT. 675 CBoa 3aKOHOB).

JI71s1 UCKITIOYEeHUST KPECThsIHMHA M3 00IecTBa TPeOOBAIOCh, YTOOBI OH OTKA3aJICS OT Yy4acTHUs
B MUPCKOM HaJleJie ¥ /1)l HAXOASIIMIICS B €r0 MOJTb30BAHUM YYaCTOK 3€MJIH; YTOOBI yBOJIbHEHHUE HE
CO3/1aBAJIO MPEMSATCTBUIA K OTHPABJICHUI0 BOMHCKOW MOBUHHOCTH; YTOOBI CEMbsI MCKJIIOYAEMOTO He
MMesIa HeIOMMOK M 4TOOBI TIOfaTh ObLIM yITaYeHbl Ha 1 siHBaps CIeAyIoero rojaa; YroObl UCKITO-
YaeMblil He UMesT OeCCIIOPHBIX 00SI3aTENILCTB MEPe/l IPYTHUMU JIUIIAMH, TIPEIbSIBICHHBIX BOJIOCTHOMY
MIPaBJICHUIO; YTOOBI OH HE COCTOSUI O CY/IOM U CJIECTBHEM; YTOOBI €10 POAUTEN ObUTH COTJIACHBI
Ha UCKJIIOYEHUE; YTOOBI OCTAIOIIMECS B OOIIECTBE HEeeCrOCOOHbBIE WIEHBI €r0 CeMbH ObUTH o0ecTie-
YeHbl MaTepHaIbHO; YTOOBI UM OBUIO MPEJCTABIEHO pEellIeHre O MpreMe B 0OIIeCTBO, B KOTOPOE OH
MOCTYTIaeT.

Creuuduka npaB CeJIbCKUX OObIBaTeNIeld CBOIMWIACH K TOMY, YTO B CBOMX T'PaKIaHCKO-TIpa-
BOBBIX OTHOIIEHUSIX OHU TOJYMHSUIMCh MECTHBIM OOBIYasiM M ObLIM MOICYAHBI 0COObIM cynam. OT
TEJIECHBIX HAKA3aHWI CeJIbCKHME OObIBATENIM He 0CBOOOXKaaMMCh (cT. 676—689 CBoma 3aKOHOB).

Cenbckrie OOBIBATENIM CO3JaBAA CEJIbCKHE OOIIECTBA M BOJIOCTH, KOTOpHIE 3aHUMAJIUCh HE
TOJIBKO COCJIOBHBIMU JeJIaMH, HO M MOJMLEHCKUMU (pyHKIMAMU. OIHAKO, OCKOJIbKY TH MOJIUIECH-
CKHe (PyHKIIMHU OCYIIECTBIISUIUCH TOJbKO B OTHOIIEHUH CETbCKOTO COCTOSIHUSA, CENTbCKUE OOIIECTBA U
BOJIOCTH COXPAHSUTH XapaKTep COCJIOBHBIX yUPEeKICHHM.

Bmecte ¢ TeM HEOOXOAMMO MOAYEPKHYTh, UTO Yy OAIIKUP M KA3aKOB B CETLCKOM (XyTOPCKOM)
Y B BOJIOCTHOE (CTAHMYHOM) YIIPaBJIEHUH MIPUHUMAIIH y4acTHe Bce OAIKUPBl U Ka3aKH, HE3aBUCHMO
OT MIX COCJIOBHOW MPUHAIE)KHOCTH (Harpumep, cT. 74 [omoxkeHus o Oalkupax).

Bce cenbckuie yupexaeHus nonpas3aesisulich Ha CENbCKUE U BOJIOCTHBIE. Y Ka3aKoOB UM COOT-
BETCTBOBAJIM XyTOPCKME U CTAHUYHBIE. Y OAIKUP BOJIOCTHBIE YUPEXKJEHUSI HOCUIIM HA3BaHUE I0PTO-
BbIX. B 3aKaBKa3CKUX IyOepHUSIX BOJIOCTHBIX YUPEKICHUI HE ObLJIO BOOOIE, a BCEMH COCIIOBHBIMU
AeNaMH 3aHUMAJIUCh CETbCKUE yUpeKICHHS.

Ceibckoe 00IIECTBO BKITIOUAJIO BCEX CETTbCKMX OOBIBATENEN OIHOTO CEJIEHUSI MJTH BCeX ObIBIINX
KPEMOCTHBIX, TPOKHUBAIOIIMX Ha 3eMJIe OHOTO MoMeIrKa. OJJHO MM HECKOJIBKO CEJICHUH, B KOTOPBIX
npoxuBaio He MeHee 300 u He OGonee 2000 KpecTbsiH, 0OPA30BBIBAIM BOJIOCTh. [ pymnmupoBKa 1o
BOJIOCTSIM TIPUBSI3BIBAJIACH M0 BO3ZMOKHOCTHU K CYIIECTBYIOIIMM MprxofaM. Ecim BosocTs cocrosiia
U3 OTHOTO CEJIEHHUS], TO BOJIOCTHBIE YUPEXKJEHHUSI COBMEIIAIUCH C CETbCKUMU U BBITIOIHSITA (DYHKIIUH
TeX W JPYIUX YIpeKICHUN.

Cenbckoe (XyTOpCKOe) yIpaBJieHHe CKIIabIBAIOCh U3 CEJTLCKOTO CXOfa (XyTOPCKOro cOopa) u
CEJIbCKOTO CTapOCTHI (XyTOpCKOro atamana). B 3akaBkasbe, rae, Kak yxe OTMeJanoch, BOJIOCTEH He
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ObLJIO, B YHCJIO CENIbCKUX YUPEKIACHUIA BXOIUI TaKKe CEIbCKHUIA CYIl, 3aMEHSIBIIMIA CyIIECTBYIOLTANA
B APYI'MX MECTHOCTSIX BOJIOCTHOH CYJI.

CeslbCKMIA CXOJ COCTOSIT M3 BCEX OMOXO3seB, MPUHAJIEKAIIUX K CEJTbCKOMY oOIecTBy. B
Ka3aubhxX XyTopax, umMerormx Oosee 30 JBOPOB, XyTOPCKOW COOpP COCTOST U3 BHIOOPHBIX IMpeCTa-
BUTEJNEH, M30MpaeMbIX B XyTopax, nMenmux He 6onee 300 qBopoB B KonmmvecTBo 30 4yenoBek, a B
XyTOpax ¢ OOJBIINM YKCIIOM JIBOPOB — [0 OJIHOMY BHIOOPHOMY OT Kaxabix 10 ABOpOB.

VY OBIBIIMX KOJOHHMCTOB-TIOCENISTH HApsIly C CEIbCKMM CXOIOM MOT OBITh MO PElIeHHIO ’l3
o0111ero cxoaa 00pa3oBaH MaJIblii CEIbCKUI CXOJ1, COCTOSIIIMI M3 BLIOOPHBIX MO OTHOMY OT Kask1IbIx 10
nBopoB. OH CO3BIBAJICS MO MOPYUYESHHUIO OOIIEro cXoa AJIsl pelieHHs] yKa3aHHBIX UM Jell. Y TocelssH
B 00IIIEM CXO7ie YU4acTBOBAJIM U Oe33eMeNbHbIe, KOTOpble N30Mpali CBOMX MPEACTaBUTENeH (BHIOOD-
HBIX) TI0 OJHOMY OT KQX/IBIX JIECATH B3POCIIBIX PAOOTHUKOB.

VYyacTue B CeJIbCKOM CXO/I€ HE OTPaHUUMBAJIOCh HU T0JIOM, HU BO3PACTOM, HU UIMYILECTBEHHBIM
neH3oM. Tonbko B 3akaBKasbe JUIsl TAKOTO Y4acTHsI TpeOOBAIOCh IOCTHKEHIE COBEPILIEHHONETHS, a B
Ka3aubuX XyTopax — 25-J1eTHero Bo3pacta. Kpome Toro, y mocesnsiH [yist yyacTus B cXoe TpedoBanach
«ycajieOHas1 OCeIIOCTh», a B 3aKaBKa3be — BJIAJICHUE OT/IEIbHBIM JIOMOM.

JIua, npunucaHHble K BOJIOCTH, B CEJIbCKOM CXOfIe He yyacTBoBasM. He MorM y4acTBoBath
B HEM U JIMLIA, COCTOSIILME O] CJAEACTBUEM U CYJOM I10 IPECTYIIEHUAM, BJIEKYIIUM JIMIIEHHE 11paB
COCTOSIHUS, OTJAHHbIE CYAOM I10/] HAJI30p, & TAKXKE JIMLIA, OTCTPAHEHHBIE CAMUM CXOJOM OT y4acTus
B HeM (cT. 47 [lonoxenus o Gamkupax). Y OalKup OT y4acTus B CXOE OTCTPAHSIIACH TAKKe JIUIIA,
ucroBesioBasiime uciaam (cr. 27 TlonoxeHus o OGarkupax).

B BeneHue cenbcKOro cxoja BXOOMJIM: BBIOOP CENBCKMX JOJKHOCTHBIX JIMI] M Ha3HauyeHue
BBIOOPHBIX Ha BOJIOCTHOM CXOJI; PEIIeHNE BOIIPOCOB, CBS3aHHBIX C YCTPAHEHWEM U3 OOIIECTBA «BPe/l-
HBIX U MIOPOYHBIX YJIEHOB» Y BPEMEHHBIM MX OTCTPAHEHUEM OT y4acTHs B CXOJIe Ha CPOK, HE MPEBbI-
AN TPeX JIeT; UCKTIOUeHNEe U3 WICHOB OOIIECTBA M ITPUEM HOBBIX WJIEHOB; Ha3HAYEHHE OIeKY-
HOB U MONEYMTeNIel U POBEpPKa UX AEATEIbHOCTU; OCYIIECTBIEHHE CEMENHBIX Pa3/e/oB; pelleHue
BOITPOCOB, CBSI3aHHBIX C OOIIMHHBIM IOJIb30BAHUEM 3eMJIEH, a ITPH MOJBOPHOM TOJIb30BAaHUM — pac-
NOpsDKEHNE CBOOOIHBIMY YYaCTKaMU 3eMJIM; TIPOBEEHHUE COBEIAHUI U paCCMOTPEHUE XOIATaiiCTB,
KacaloIuxcst OOIECTBEHHBIX HYX, 01aroycTpoicTBa, HApOAHOTO POIOBOJILCTBHS, OOyUeHus Tpa-
MOTe, OOIIIECTBEHHOTO MPU3PEHHS; TIepeiaua agpecaTam Kajuod 1 Mpockd, Kacaroumxcst OOIIeCTBeH-
HBIX JIeJT; BbljIaua JIOBEPEHHOCTEH Ha 3aHsATHE OOIECTBEHHBIMH JIeJIaMH; YCTaHOBJIEHHE COOpPOB Ha
OOIIIeCTBEHHbIE HYKIbl; pacIipeiesieH e Ka3eHHbIX 1 3MCKMX COOPOB 1 TIOBUHHOCTEH; IPHHSATHE Mep
K [IPEAYNPEKICHUIO U B3bICKAHUIO HEJOUMOK.

IIpenmMeTsl Bea€HNUS HEKOTOPBIX CEJIbCKUX CXOAOB UMENHM cBOIO crielugpuky. Tak, B bamkup-
cKoii, Enm3aBeTnonbekoi 1 DpeBaHCKOH ryOepHHUsIX CeTbCKUE CXOIbI HE pacnoiaraiy IMpaBoM OCy-
IIECTBJIATh CEMEWHBIE pa3lesibl. Y Ka3akoB XyTOPCKHME CXOAbl Belad BONPOCAMM HECEHUS UMU
CITyKOBbl, a y OAIIKUP CEILCKOMY CXO/y OBLIO MTPEIOCTABIICHO MTPAaBO U30MPATh B CEJIbCKUX MPUXOIAX
MYCYJIbMaHCKHUX JIyXOBHBIX JIUII.

Cxon npu3HaBaJICs 3aKOHHBIM, €CJIM Ha HEM IIPUCYTCTBOBAJI CEJILCKUIA CTAPOCTa WU JIULIO €0
3aMEHSIoILee U He MEHee MOJIOBUHBI BCEX JIML, UMEIOLIMX IIPABO Ha yyacTue B cxoje. Pemienus npu-
HUMAJTICh TIPOCTBIM OONbIIMHCTBOM (cT. 53 Tlonoxenus o Gamkupax). Ecim ronoca paspensnuchk
MIOPOBHY, TO MPUHSATHIM CUUTAIOCH PEIIEHUE, C KOTOPBIM ObLI COTJIaCeH CTapoCTa.

HexkoTtopble BOpoCh Ha CXOAaX peraaich OOIbIIMHCTBOM B 2/3 FONOCOB BCEX, MIMEBLLIMX MpaBo

rojoca Ha CXofe, B TOM YHCJIe BOIPOCHI, CBSI3aHHbIE C 3aMEHOM OOIIMHHOTO TMOJIb30BaHUs 3eMJIeH
MOBOPHBIM; C TIepe/ie/iaMu; C 3aMEHOM XJICOHBIX 3allacoB JCHEKHBIM KAIUTAIOM; C pa3/ielieHUeM
CEJILCKOTO OOIIECTBA; C YAAJICHUEM U3 CEJIbCKOTO OOIIECTBA «ITOPOYHBIX WICHOB»; C YCTAaHOBJICHHEM
OOIIIECTBEHHBIX COOPOB U PACTIOPSIKEHUEM UMYIIECTBOM OOIIIECTBA.

78



O. E. Kyradun. «Poccuiickoe rpaxkIaHCTBO»

B HekoTopbIx 00111ecTBaX OOIBITUHCTBO B 2/3 TpeOOoBaJIOCh [Isl pELIeHH s U IPYTUX Je]l: ceMei-
HBIX Pa3[esioB y Ka3aKoB U B 3aKaBKasbe, JIJISl UCKIIIOUYEHHS WICHOB OOIIeCTBa U MprUeMa HOBBIX (Y
Ka3aKoB M Oamkup — cT. 92 [onoxenus o Gamkupax) u T. 1.

VcronmHUTEIbHBIM OPraHOM CEeJTLCKOTO CXOMa SIBJISIICS N30UPAEMBblil UM CEJTbCKHIA cTapocTa (B
Ka3aubUX XyTOpax — XyTOPCKOW aTamaH, B 3aKaBKa3be — CeJIbCKUH cTapiuuHa). Ha Hero Bo3naranoch
HE TOJIbKO HCIOJIHEHHE MMOCTAHOBJIEHUI CEJILCKOIO CXO1a, HO M BBHIMOJIHEHHE OOIIMX MOJMULIEACKUX
dbynkuuit. [ToaroMy emy ObUTH MO/IBEIOMCTBEHHBI BCE TIPOKUBAIOIINE B MTPEIENiaX CEILCKOro ooIe-
CTBA JIMIIA TOJIATHBIX COCTOSTHUM, BKJTIOYAsI M HEe TIPHHA/IJIEKAIUX K CeJTbCKOMY 00IecTBy. EMy mpu-
HAJIeXAJI0 TIPABO 32 OIPe/IeNICHHBIE TPOCTYIIKU HATIPABJISATH HA OOIIECTBEHHbIE paOOTHI HA CPOK JI0
IBYX JHEH, TIOIBEpraTh JICHe:KHOMY B3BICKAHUIO J10 1 pyO. Wi apecTy [0 IByX JIHEH.

V Galkup v Ka3akoB, y KOTOPBIX B COCTaB OOIIECTBA BXOAWJIM 1 JIUIA BBICIIIUX COCJIOBHIA, Kapa-
TeJIbHbIe (DYHKIIUM CTAPOCTHI PACIIPOCTPAHSIIUCH TOJIBKO HA TEX WICHOB OOIIECTBa, KOTOPhle OTHOCH-
JIUCh K TIOJATHBIM COCJIOBHSIM.

Io perreHnto oOIIECTBA B TIOMOIIL CEILCKMM CTAPOCTaM MOIJIM Ha3HAYAThCSl U IPYTUe JOJIK-
HOCTHBIE JIMIIa: COOPIIMKY TOaTel, CMOTPUTENN XJIeOHBIX Mara3uHOB, YUWIIUII, OOJIbHHUIL; TTOJIEBbIC
U JIECHBIE CTOPOXKA, CEeIbCKUE MUCAPH U T. [I.

BonoctHoe (cTaHnuHOE, I0PTOBOE) YIIpaBJIeHHE TOMUMO BOJIOCTHOTO cxofa (y Ka3akoB — CTa-
HUYHOTO cOOpa) M BOJIOCTHOTO CTapIIMHBI (Y Ka3aKOB — CTAHMYHOIO aTaMaHa) BKJIIOYAJIO TaKKe
BOJIOCTHOE (CTAHMYHOE) MPABJIEHUE U BOJIOCTHOM (CTAHUYHBIN) CYI.

BosocTHOI cx0f cOCTOSUT M3 BBHIOOPHBIX, M30MPAEMBIX OT KakabiX 10 1OMOX03sieB, BKJIIOUas 1
JILI, TPUTTMCAHHBIX K BOJIOCTU. KpoMe Toro, OT OTIeIbHBIX MOCEIKOB, BBHICETKOB, IOUMHKOB U IPYTUX
noceJIeHuit, MMeBIMX MeHee 10 I1BOpoB, M30MpaIcst OIMH BHIOOPHBIH.

B psine ryGepHumii 6aTpaku u 6e33eMebHbIe TIOCesTHe N30UPAJIM Ha BOJIOCTHOM CXOJ] ITO OJTHOMY
BbIOOpHOMY OT 20 B3pOC/IBIX PAaOOTHUKOB. Y OAllIKUpP IOPTOBBIE CXOIBI COCTOSUIM U3 BHIOOPHBIX,
M30paHHBIX 110 OJJHOMY OT KaKJIBIX 25 JBOPOB, U OT BCEX JOMOXO03sIEB, BJIaJICBIIIMX 3eMJICH Ha TIpaBe
yacTHOU cobctBeHHOCTH (cT. 108 TlonoxeHus o Garkupax).

V nocensH B BOJNOCTAX, COCTOSIIMX M3 HECKOJNBKUX CeleHui ¢ HacejieHueM He MeHee 2000
YeJIOBEK, MOTJIH 110 PEIIEHUIO BOJIOCTHBIX CXOJIOB OBITh 0Opa30BaHbl MaJIbie BOJIOCTHBIE CXOIIbI, COCTO-
SIIIE U3 TOJDKHOCTHBIX JIMI] U BHIOOPHBIX, M30MPAEMBIX 10 OTHOMY OT 25 IBOpOB U OT 50 B3pOCIIBIX
PabOTHUKOB M3 uKciia Oe33eMelTbHBIX TocessiH. Ecii Masiblii BOJIOCTHOW CXOJ OKa3bIBAJICS CJIMIII-
KOM MHOTOYHMCJICHHBIM, YUCJIO N30PaHHBIX B HETO BBIOOPHBIX MOIJIO OBITh COKPAITIEHO C pa3pellieHuUs]
ryOepHCKOTO MPUCYTCTBUSI 1O KPECThSTHCKUM JIeJIaM.

B BeneHue BOJIIOCTHOTO CXO/a BXOIWJIM T€ € BOIPOCHI, KOTOPbIE PEIIAINCh CEIbCKUMH CXO-
naamu. ToNbKO BOJIOCTHO¥ CXOJ pellias X B MaciTtadax Bcei Bosoctu. OHAKO BOJIOCTHOW CXOJI He
MOT' pelaTh BOMPOCH O 3aMeHe OOUIMHHOIO MOJIb30BaHUS 3eMJICH MOABOPHBIMU; O 3aMeHe XJieO-
HBIX 3aI1aCOB JIEHEKHBIMU; 00 UCKJTIOUEHUH U3 OOIIMHBI OMIOPOYMBIIHMX CeOs1 WIEHOB U O BpEMEHHOM
YCTPAHEHUH OTJIENIBHBIX JIUI] OT YYacTHsI B CXOJIaX; 00 OMEKYHCKUX JieJlaX M O CEMEHHBIX pa3fesiax.

JI71s1 TPaBOMOYHOCTH BOJIOCTHOTO CXOfla TPeOOBaJIOCh MPUCYTCTBUE BOJIOCTHOTO CTAPIIMHBI U
HE MeHee 2/3 BCEX YIEHOB CXOJa.

WcnonHeHue pernieHuid BOJIOCTHOTO CXOfIa BO3JIArajioch Ha BOJIOCTHOTO CTapIIMHY, U30upae-
MOro cxooM. OH Tak ke UCHOIHSUT MOUIeCKYe (PYHKITUH U MOJIb30BAJICS TOU JKe MOJIMIENCKO-Kapa-
TEJILHOM BJIACTHIO, UTO U CEJIbCKUI CTapOCTa.

CrapiiivHa BO3IVIABJIsUT BOJIOCTHOE IMPaBJIEHUE, C KOTOPHIM OH COBETOBAJICS IO BCEM JieJlaM.
[TpaBneHue OONBIIMHCTBOM TOJIOCOB PEIIajio BOMPOCH, CBA3AHHBIE C PACXOJOBAHMEM BOJIOCTHBIX
CPEACTB; MPOJAXEH YaCTHOTO KPECThSTHCKOTO MMYILECTBA MO BCSAKOIO poja B3bICKAHUSIM; Ha3HAYe-
HUEM U YBOJIBHEHUEM BOJIOCTHBIX JOJKHOCTHBIX JIMII, CAYXalUX MO HaiMy. Y TOCENsIH B YHUCIIO
9THUX BOIPOCOB BKJTIIOYAJIFICh TAKKE PACTIOPSIKEHUS [0 OOPOYHBIM CTaThsIM, TIO CTPAXOBAHUIO OT OTHS,
rpasioduTHs, Mo 000POTaM CCYJ0-cOeperaTeIbHbIX Kacc, y OAIKUp — paciopsKeHUs OTHOCUTETBHO
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MIPUTYJIBHOTO CKOTA, TI0 OOIIECTBEHHBIM 3eMJISIM U OOPOYHBIM CTaThsIM, a TaKKe BCE BOIPOCHI, TIO
KOTOPBIM I'yO@pHCKOE TIPUCYTCTBHE 110 KPECThSHCKUM JieJIaM OTpeOyeT pelieHrs BOJIOCTHOTO MPaB-
nenus (ct. 121 TNonoxeHus o Gamkupax).

B cocraB BOJIOCTHOTO MpaBJieHWs] KPOMe CTapIIMHBI BXOIWIN TaKXkKe BCE CETbCKUE CTApOCTHI,
MOMOIITHUKY CTApIIUH ¥ COOPIIMKOB TOfIaTel, a TaKxke 3aceaTesield, U30paHHBIX BOJIOCTHBIM CXOIOM
IUIsI TOTO, YTOOBI OHM MOIJIV 3aMEHUTh B MPABJICHUU CEIbCKUX cTapocT. CTaHUYHOE TIpaBjieHue, BO3-
[J1aBJIIeMOEe CTAHUYHBIM aTaMaHOM, COCTOSIJIO M3 €ro MOMOITHUKOB, CTAHUYHOTO Ka3Hauesl U JIByX-
YeThIpeX JIOBEPEHHBIX, N30MPAEMbIX CTAHUYHBIM COOPOM.

Jlenonpon3BOACTBO B BOJIOCTHOM IPaBJIEHUU BEJIOCh BOJIOCTHBIM MHICAPEM.

OcobeHHOCTH OpraHM3aIK BOJIOCTHOTO Cy/a 3aBUCEH OT TOTO, IMEJIUCh JIM B IAHHOW MeCT-
HOCTH 3eMCKHe HauaJIbHUKU. B TeX MEeCTHOCTSX, IJie 3eMCKUX HavaJbHUKOB HE OBbLIO, BOJIOCTHOM
cxoj1 u30mMpat ot yetsipex J1o 12 cyneit (y 6amkup — 10 15), BRINOMHSBIIUX CBOW 00SI3aHHOCTU WJIH
OeCcCMEeHHO B TEYEHHE 1IeJIOro rojia, WM MOOYEPEeIHO, TI0 OMpeIeSIeHUI0 BOJIOCTHOTO cxona. B mect-
HOCT$IX, IJIe UMEJIUCh 3eMCKHe HAYaJIbHUKH, KaXKI0€ CeTbCKOe OOIIECTBO N30MPAo OJHOTO KaHIH-
JaTa B Cy[bU C PacueToM, YTO OOIee YUCIIO STUX KAHAWAATOB B BOJIOCTU OyHeT He MeHee BOChMH.
W3 3TMX KaHAMAATOB 3eMCKUI HAYAJILBHUK HAa3HAYaJl YeThIpeX CyJel Ha TPH rojia U 4eThipeX KaHIu-
naroB. CynbsiMy MOTIM ObITH U30paHBI JiIa He MoJioxke 30 JieT, He cofiepkaliye TPaKTUPOB, TTUTEH-
HBIX 3aBEJICHUI, He 3aHUMAIOIIINE JPYTUX JOKHOCTEH M He CYJUBIIUECS 32 KPaKy, MOIICHHUIECTBO
WM OTIpaBJaHHbIE CY/IOM, a TaKkKe He TIOBEPraBIIecs 10 CyAy TeJIeCHOMY HaKa3aHHIO, TIOPEMHOMY
Wi apyromy OoJsee TsSHKKOMY HakazaHuio. [IpecenaresibcTBOBaI B BOJIOCTHOM CYAE 10 YCMOTPEHHIO
YE3/IHOTO Che3/a OJMH U3 Cy/Iel WM BOJIOCTHOM CTapIINHA.

B 3akaBkasbe cenbCKuii Cyl n30upacs cebCKAM CXOI0OM B KOJIMYECTBE HE MEHee TpeX uesio-
Bek. CynpsiMU MOTJI M30MPAThCS U JIUIA, 3aHUMAIOIINE APYrHe CebCKUe JOKHOCTH. B Ka3zaubux
cTaHuIax (POPMUPOBATIHCH JBE MHCTAHIIMY CY/Ia: CY/l CTAHWYHBIX CYJIeH /T KaXKJOW CTAHUIIBI, KOTO-
pble N30MPATHCh CTAHUYHBIMH CXOJAMHU B KOJIMYECTBE OT YeThIpeX 10 12 yesoBek, U Cyl MOYeTHBIX
CyJel, KOTOpbIe TaKke M30MPaTMCh CTAHMYHBIMH CXOJIaMH B KOJIMYECTBE UeThIpeX uesioBek. [Ipes-
ceqarellb U30MpaJiCs CyIbsMU U3 CBOSH Cpelibl, HO eClT Cpe/in Cyliel oKas3bIBaJIcs ouliep, OH CTa-
HOBWJICS TIpeJICe/IaTeNieM B CHJTY CBOETO 3BaHUSI.

BornoctHoit 1 cenbckuil cy B 3akaBKa3be, KAK M CTAHUYHBIA CyJl y Ka3aKoB, ObUIM UCKJIIOUH-
TEJILHO COCJIOBHBIMU YUPEXKACHUSMU, KOTOPHIM OBLITH TIOCY/IHBI JIUIIA TOIBKO MOJAATHBIX COCTOSTHUIA.

OpHaKo COCTIOBHOM JTUCIUTUTMHAPHON BJIACTU OBLTH MOTYMHEHBI HE BCE CeIbCKHUE OOBIBATEIH.
Eil momuuHsITUCh TOJIBKO MPHUITMCAHHBIE K CEJILCKUM oOIecTBam. JIuia, mpuImMcanHbie K BOJIOCTSIM,
HE MMOJYUHSTUCH TOW BJIACTU U B 3TOM CMBICJIe HAXOIWINCh B CBOETO poJa MPUBUJICTHPOBAHHOM
nonoxeHuu. Takoe NosoxeHne 0O bSCHSIOCH MTPEXkIEe BCEro TeM, YTO 3aKOH MpelycMaTpUBa UCKJTIO-
YeHUe OMOPOUYMBIIIX CeOsl JIUIT TOJIBKO U3 OOIeCTB, KOTOPHIMU BOJIOCTU He SABJISUIUCH. Kpome Toro,
MIPaBO OTCTPAHATH KPECThSIH OT YYaCTHsI B CXOJaX Ha CPOK He Gojiee Tpex JIeT ObLIO MPeJOCTaBIeHO
TaK’Ke TOJIbKO CEJIbCKOMY CXOMY H, CJIEJOBATETbHO, MOTJIO IPUMEHSTHCS TOJIBKO K JIMLIAM, TIPUITCAH-
HBIM K OOIIIECTBY.

Perienus 06 MCKTIOYEHUH OMOPOYMBIIHX CeOs1 WICHOB MPEABAPUTELHO MTPOBEPSUTUCH 3eM-
CKUM HAYaJIbHUKOM U 3aTeM MPeACTaBIISIIMCh UM Ha YTBEepKAeHUE I'YOSpPHCKOTO MPUCYTCTBUSI.

[Nocne oTMeHsl KPENOCTHOTO MpaBa M HaJIeJIeHUsI KPECThsIH 3eMJIel BOHUKJIa HEOOXOIMMOCTb
OpraHM30BaTh CIelUATbHBIC YUPEKACHHUS, KOTOPBIE TOJKHBI ObUIA 3aHUMAThCSI YCTPOMCTBOM TI03€-
MEJIbHBIX OTHOIIIEHW KPeCThssH W HaJ30pOM 3a WX COCJIOBHBIM yripaBiieHuem. CHavaia Jisi 3Tou
e ObUTA YUIpeXKJICHbl MUPOBBIE TIOCPEAHUKH, Ye3HbIE MUPOBbBIE Che3/bl U TyOepHCKHUE TIPUCYT-
CTBUSI TIO KPECThSIHCKMM JieslaM. MHpOBbIE MOCPETHUKY M30MPATHCh TYOSpHATOPOM I10 COTJIacoBa-
HUIO C TIPEIBOIUTENISIMU JBOPSHCTBA U3 MECTHBIX TIOTOMCTBEHHBIX JBOPSIH; TIOMEIIUKOB; JIUII, UMEB-
IIMX MPaBO Ha yJYacTHe B JBOPSHCKUX BHIOOpAX; JIHII, Biaaeionmx He MeHee 500 1ecATHHAMMY; JIUII,
BJajielomux He MeHee 150 fecsiTMHaMu, HO OKOHUMBIIHMX Y4eOHoe 3aBefieHre ¢ rpaBoM Ha unH XII
KJiacca. MUpOBbIe IOCPETHUKY yTBEpKAATUCh CeHaToM.
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VesHble che3/Ibl COCTOSUTH M3 TOCPEHUKOB ye3/1a, a TaKkKe MPeJICTABUTENIs PABUTEIIbCTBA,
W BO3IIABIIATIMCh YE3JHBIMHW MIPECABOAUTEIISAMU. FY6epHCKI/IC IMPUCYTCTBUA BKJIIOYAJIA FY6CPHCKOFO
NPEIBOIUTENS, YIPABJISIOIIETO TOCYIaPCTBEHHBIM HMMYIIIECTBOM, I'YOSpHCKOTO MPOKYpOpa, JIBYX
YJICHOB U3 MCCTHBIX ABOPAH-IIOMEIIUKOB, HA3HAYAE€MBIX C COIIaCUA ry6epHaT0pa MHWHHUCTPOM BHYT-
PEHHUX OEJT «C Bricouariiiiero cou3BojeHus» U ABYX YWICHOB M3 MCCTHBIX IBOPSAH — INOMEIIUKOB,
n30MpaeMbIx coOpaHueM npeaBoauteseit. ['ydepHcKoe pUCyTCTBUE BO3ITIABIISAIOCH TYOSpPHATOPOM.

BHOCHCIICTBI/II/I MHPOBLIC ITIOCPEAHUKN U MUPOBBIE CHE3/IbI BO BCEX I‘y6epHI/IHX, rae 6])UII/I BBE-
ACHBI 3EMCKHE YUYPEKIACHUA U MUPOBBIC CY/IbI, 6I)UII/I 3aMCHCHBI YE3IHLIMHA ITPUCYTCTBUAMU 11O KPE-
CThSIHCKHIM JIeJIaM.

B ryGepnusix, rae OblTv BBEAEHBI 3eMCKUE YUPEKICHU s, HO He ObUTH BBEJIEHBI 3¢MCKUE Havalb-
HUKH, HAA30P 3a KPECTbAHCKUM YIIPABJICHUEM OCYIIECTBJIAIN YE3JHBIC U Fy6€pHCKI/Ie MPUCYTCTBUA
MO KPECThSIHCKUM JeJiaM. Ye3/IHOe MPUCYTCTBHE OOpa30BBIBAIOCH IMOJ MPENCEAaTeIbCTBOM Ye3-
HOI'o NpeaABOAUTEIISA B COCTABE OJHOIO M3 MOYCTHBIX MUPOBBIX cy;leﬁ Mo MpeACTaBJICHUIO MUHUCTPA
I0CTUIIMY, Ye3/IHOTO UCIPaBHUKA, TIpece/iaTesIsl Ye3JHOW 3eMCKOH YIPaBbl, a TaKkKe HEPEMEHHOTO
YJieHa, HA3HAYaeMOro Ha TPH Tojla MUHUCTPOM BHYTPEHHUX JIeJT M3 YKCIIa OIHOTO M3 JIBYX KaHHU/a-
TOB, U30pPaHHBIX I'YOSPHCKUM 3€MCKUM COOpPaHMEM U3 YKCIIa JIUL], YIOBJIETBOPSBIINX YCIOBHAM JIJIS
Ha3HAYCHHA B MUPOBBIC ITOCPEAHUKU.

I'yGepHCKOE MPUCYTCTBUE MO KPECThSHCKMM JelaM BO3IJIABJISIOCh TYOepHATOPOM M COCTO-
SJI0 M3 TYOePHCKOTO MPEIBOMTENS, BULIE-TYOepHATOPA, YIIPABJISIONIEro Ka3eHHOH MasiaToi, yrpas-
JISIIOIIErO TOCYJapCTBEHHBIM MMYIIIECTBOM, MpecenaTesis 'yOepHCKOM 3eMCKOM YIPaBbl, POKYpOpa
OKPY)KHOTO Cy[a ¥ HEIPEMEHHOT0 WiIeHa, HA3HAYaeMOro CpOKOM Ha Tpu rofa ¢ Beicouaiiiero cous-
BOJICHUA MUHUCTPOM BHYTPEHHUX JCJT U3 YMCJIA IBYX KaHANIATOB, I/I36paHHbIX FY6epHCKI/IM 3€EMCKUM
coOpaHueM U3 YKCJIa JIMLL, YIOBJIETBOPSIBIIMX YCIOBUSIM JIJIsl HA3HAUCHHUSI B MUPOBBIC ITOCPEAHUKH.

B Fy6epHI/IHX, rae 6LI_HI/I BBC€ICHBI 3CMCKHUE YYACTKOBBLIC HAYAJIbHUKH, HAA30p 3a KPECTbAHCKUM
yIIpaBJIEHUEM MTOPYYAJICsI STUM HadaJlbHUKaM, YE3[HbIM Che3/IaM U T'YOePHCKUM MPUCYTCTBHUSIM.

Hosrie YUYpPCKIACHUA OTINYATIUCh TEM, YTO OHU COCAMHAIN aAMHUHHUCTPATUBHLIC (bYHKLII/II/I C
cyaeOHsIME. VM ObLH Tiepeansl Jiefia, KOTOphIE MPek/ie pacCMaTpUBAIMCh MUPOBBIMU CYIaMH.

3eMCKIMHU HAYaJIbHUKAMH HE MOTJIU CTaTh JIMIIA, COCTOSIIINE MO CYJOM WJIU CJIEICTBHEM; IO/
BEpraBIllMecs] HaKa3aHUsIM HE HIKE TIOPEMHOTO 3aKJIIOUeHHs! W MPUBJIEKABIIUECsS K Cydy 3a Mpe-
CTYIUICHHSI U TIPOCTYIIKH, BJIEKYIIME 3aK/II0UYEHUE B TIOPbMY WJIH Apyroe, Oojee CTporoe Haka3aHue,
KOTOpBIE HE ObLIM OIPaBJIaHbI CY/IOM; YBOJICHHBIE CO CIIYXOBI WJIM U3 JIBOPSHCKUX COOpaHMIl; HeCO-
CTOATEJIbHBIC JOJDKHUKHW U paCTOYUTECIIN.

3eMcK1e HauaJIbHUKKM Ha3HAYAIUCh WJIM TI0 MPEJICTABICHUIO I'yOepHATOpa, WK 10 COOCTBEH-
HOMY BBHIOOPY MUHHCTPA BHYTPEHHHUX JIEI.

[Ipy Ha3HaueHWM MO TMPEACTABIEHUIO T'yOepHaTopa KaHIWIAT JOJKEH ObUT YIOBJIETBOPSITH
OIPE/IEICHHBIM YCJIOBHSIM COCJIOBHOW TMPUHAIJIEKHOCTH, BO3PACTa, CIY:KOBl M MMYIIECTBEHHOTO
tieH3a. Kanauaar gosokeH ObLUT MPUHAICKATh K TOTOMCTBEHHOMY MECTHOMY JIBOPSIHCTBY. OT KaH/I1-
JaTa, MPOCIYKHUBILIETO TPU rofia B ryOepHUM MPEIBOIUTESIEM JBOPSIHCTBA, HE TPeOOBAJIOCh HU Ope-
JeJIEHHOTO BO3pacTa, HU 0Opa30BaHUsl, HU KJIACCHOTO YMHA, HU MMYIIIECTBEHHOTO IieH3a. Bo Bcex
APYTUX CIy4Yasx OT KaH/AWAAaTa, eClI OH MOTy4YrIl CpejHee 0Opa3oBaHue, TpeOOBAIOCH BafeHHe Ha
npaBe COOCTBEHHOCTH 3eMJIEH B pa3Mepe CTOAYIIEBOTO CPeAHEro Hajesa Wil Jpyroi HeIBHKIMO-
cThio TieHou He MeHee 15 000 py0., a 1 KaHaUIaTa, MOMYYHBIIETO BhICIiee 00pa30BaHKe WU ITPO-
CIIY’)KHMBIILIETO B TyOEpHUU HEe MeHee TpeX JIeT B JI0JKHOCTSIX MUPOBOTO IMOCPEAHUKA, MUPOBOT'O CY/IbH,
HEMPEMEHHOTO YjIleHa KPECThSTHCKOrO MPHUCYTCTBHS WJIM 3€MCKOIO HadajlbHHUKA, ITOT IIEH3 COKpa-
1maJics HarosioBuHY. OJJHAKO €CITU YIOBJIETBOPSIBIIMX STUM YCJIOBHSIM KaHUIATOB He ObLIO, TO /IS
MOJYYMBIIWX BBICIICC O6paBOBaHI/I€ WJIN MTPOCITYKUBIINX B YKAa3aHHLIX JOJDKHOCTAX MUMYIIECTBCH-
HbI [IeH3 YMEHBINAJICS JI0 BJIaJieHHs B ye3[e XOTs Obl OJHOW TOJNBKO ycaapOoi. Kpome Toro, s
JIML, BJIAJEBIINUX IMOJHBIM HJIX IMOJIOBUHHBIM MUMYIIECTBEHHBIM LEH30M U HE CIIY)KUBIIUX B Fy6€p-
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HUU NIPEJIBOIUTEIIEM, TPEOOBAJIOCH JOCTHKEHUE 25-JIETHEr0 BO3pAacTa, a sl JIUI, MMEBIIIHX Cpe/THee
oOpa3oBaHue WK JIaXe BbICIIee, HO BIAJEBIINX TOIBKO YCaabOOH, — HAJIMYME KJIACCHOTO YMHA.

W3 NOTOMCTBEHHBIX JIBOPSIH KaXkJJOTO ye3/1a, YAOBJIETBOPSIBIIUX BBIICHA3BAHHBIM YCIIOBHUSIM,
ryOepHaTop IO COIIACOBAHUIO C I'YOSPHCKMMHU U MECTHBIMH YE3IHBIMH TPEIBOIUTEIAMEA H30MpaT
KaHJUJATOB Ha JOJDKHOCTH 3eMCKHMX HAYaJbHUKOB B COOTBETCTBYIOIIEM ye3/ie M MPEICTaBIISI UX
Ha YTBEpXKIECHUE MUHUCTPY BHYTPEHHHX Jiesl. Ecim B KakoM-u00 ye3lie He HaXOOUIOCh HYXHOTO
YHCIIA TIOAXOAAIIMX KaHIUIATOB, TO OHO MOIJIO OBITh TIOMOJHEHO, JBOPSHAME APYTHX Ye3/I0B TOW
ke ryoepunu. Eciu rybepHaTop M NpeqBOIUTEIM HE MOIJIM MPUITH K COIVIAIICHUIO, TO MUHUCTPY
NPECTABISUNCh KaHUAATYPbI, MIPEJIOKEHHBIE KaK TyOepHATOPOM, TaK U MPEIBOAUTEIISIMHU.

B psizie ryGepHuii, B KOTOPBIX TPEeIiosiaraicst HeIOCTaTOK JABOPSIH, TOJHBIX B 3MCKUE HAYaJlb-
HUKH, 3aKOH YCTaHABJIMBAJI OCOOBII MOPSIOK Ha3HAYEHUsI 3eMCKUX HaYaIbHUKOB. OHU MOIJIN OBITh
Ha3HaYeHbl MUHHUCTPOM BHYTPEHHMX JeJ1 M3 YKCIa TMPEIIOKEHHBIX TyOepHaTOpPOM KaHIWAATOB,
MMEBIIUX cpe/iHee 00pa30BaHUe U YIOBJIETBOPSBIINX OOIINUM YCIIOBUSIM I'PAKIAHCKOH CITyKOBL.

VTBepikIeHHbIE MUHUCTPOM BHYTPEHHHUX JIeJ 3eMCKHE HAYaJIbHUKK MM K€ MTPEeIaBaJIuCh CyIy,
a TaKKe YBOJIBHSIUACH. [IMCIIMITIMHAPHAS BJIACTh HAJl HUIMU MPUHA/JIeKAIa KaK MUHUCTPY BHYTPEH-
HUX JIeJI, TAK ¥ TYOepHCKOMY TIPHCYTCTBUIO. Borpoc 06 0TBETCTBEHHOCTH 36MCKHMX HAYaJIbBHUKOB MOT
BO30YyX1aTh U ryoepHarop. Eciiu rybepHCcKoe MpUCcyTCTBHE ¢ HUM He COIJIAIaIoch, OH MOT Tiepe/iaTh
JIEJIO Ha pellieHre MUHHCTPY.

Haznzop 3a #esATenbHOCThIO 3eMCKHX HAYaJIbHUKOB OCYIIECTBIISIICS TyOSepHATOPOM M TyOepH-
CKMM TpUcyTCcTBUeM. KasioObl Ha UX pellleHUsI HAMIPABISUIMCh Ye3THOMY Che3[ly, K KOTOPOMY 3eM-
CKMe HAaYaJIbHUKKM OOpAIaUCh C MPEICTABICHUSIMH M0 HEKOTOPHIM aIMUHUCTPATHBHBIM JIeJlaM |
KOTOPOMY OHHM TIPEJICTABIISTA €KETrOIHbIE OTYEThI O CBOEH JNesSITeJIbHOCTH.

B cocraB ye31HOro cbes/ia BXOIMIM Ye3/IHbIH TPEIBOAUTEIb M BCE 3eMCKUE HauaJIbHUKH ye3/1a.
Ve3aHbIi Che31 IeMCTBOBAJ B COCTABE JIBYX Pa3IMUHBIX TPUCYTCTBUI: aAMUHUCTPATUBHOTO U CyIe0-
HOTO. AJJMUHHUCTPATUBHOE MPUCYTCTBUE YE3[JHOTO Che3/a JAOTONHSIOCh UCTIPABHUKOM M TIpece/a-
TEJIEM Ye3[HOUW YIIPaBbl, a MO (PUCKAIBHBIM JIe/IaM — TaKkKe MojilaTHhIMU MHCTeKTopamu. CyneOHoe
NPUCYTCTBUE OPraHU30BBIBAIOCH yTeM JI00ABJICHUsI K OOBIYHOMY COCTaBY YE3[HOTO Che3Jia ye3Ji-
HOTO YJIeHa OKPYXKHOT'O CY/Ia, MOYETHBIX MUPOBBIX Cy/Iel M TOPOICKUX CY/IEH.

['yGepHCKOe MPHUCYTCTBUE BO3IVIABIISIIOCh I'yOSPHATOPOM M MMEJIO B CBOEM COCTaBe T'yOepH-
CKOTO TPE/IBOAUTEISA, BUIIe-TyOepHATOpa, MPOKYpPOpa OKPYKHOTO Cy/Ia U JIBYX MOCTOSIHHBIX WICHOB,
Ha3HAYaeMbIX MUHUCTPOM BHYTPEHHHUX €I 110 MPEJICTABICHUIO T'yOepHaTOpa, KOTOPbIN BHIOMPAT UX
10 COIVIAIICHHIO C I'YOSpHCKUM TPEJBOIMTEIIEM U3 YHCIIa MECTHBIX ABOPSH, YIOBJIETBOPSIBIIUX Tpe-
OOBaHMSIM, HEOOXOAMMBIM [T HA3HAUCHUS 3eMCKHUX HayaJbHMKOB. Kpome Toro, B cOCTaB MpUCyT-
CTBHSI TIO Cy/leOHBIM JIelaM BXOJAWJIM TIpeJicenartesib WM 4ieH OKPYXKHOIo Cyaa, a B COCTaB IpHU-
CYTCTBHSI TIO 8/IMUHUCTPATUBHBIM JIeJIaM — YIPABJISIIONIME Ka3eHHOW MaJlaTol W TOCYAapCTBEHHBIM
UMYIIIECTBOM, a TaKXke MpeJice/iaTelib TyOSpHCKON YIIPaBhI.

OnHako ye3IHbIN Che3]] He BCeraa BhICTYIAT OCPSAHUKOM MEX/1y 3eMCKUMK HaYa bHUKAMU
Y ryOepHCKUM TPUCYTCTBHEM. BbUIN Jiena, 1o KOTOPhIM 3eMCKHE HaYaIbHUKKA OOpAIajvCh C Mpej-
CTaBJICHUSIMU HETIOCPEJICTBEHHO B I'YOSpHCKOE NPUCYTCTBUE (YTBEPK/ICHUE PEIICHHI CeJTbCKUX CXO-
JIOB O pa3pelleHUH MPOJAKH UMYIIIECTBA MAJIOJIETHUX KPECThsIH M 00 OTKa3e B MPUYUTAIOIIEMCS] UM
HaJielie, 00 UCKJTIOUEHUH OTIOPOYMBIIMX ceOst WIEHOB OOINECTBA).

AJIMUHUCTpaTHBHBIE (DYHKIIMK 36MCKHX HAYQJTbHUKOB ObUTH CXO/IHBI C (DYHKIIUSMH CYIIIECTBO-
BaBIIMX MPEKJIE MUPOBBIX MOCPeTHUKOB. OIHAKO 3eMCKHe HAYaJ bHUKU ObUTH TIPU3BAHBI YCUIIUTh
MPABUTEILCTBEHHYIO OIEKY HaJl KPECThSIHCKMM CaMOYIpaBjieHUeM. 3eMCKU HaYaJIbHUK TIOTYYHIT
NPaBO PACCMaTPHUBATh BCE PEILCHUS CEILCKUX U BOJIOCTHBIX CXOJIOB KaK C TOYKH 3PEHUS MX 3aKOH-
HOCTH, TaK U C TOYKH 3peHHsI UX IieJiecooOpa3HocTu. Eciu pellieHrne mpoTHBOPEYMIIO 3aKOHY MU
HapyIIaJIo MpaBa OTJEIbHBIX YWICHOB CEJIbCKOTro OOIECTBa, TO 3¢MCKUIl HAYaJIbHHK, IIPUOCTAHOBUB
ero UCIIOJIHEHNE, MTPEJICTABIISIT €r0 Ha PACCMOTPEHHE YE3[JHOTO Che3/ia.
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3eMCKre HauyaJIbHUKA MMENU MPaBO YBOJBHATH HEOJIaroHa/IeKHbIX BOJIOCTHBIX U CEJIbCKUX
ncapeil. VX perieHust o STuM BOIpocaM 00XaloBaHHIO He ropieskaiy. [I[puMeHnTeNbHO K ApYTruM
JOKHOCTHBIM JIMIIAM 3€MCKOMY HauaJIbHUKY OBbUIO MPEJIOCTABJIEHO MPAaBO OOBSBIATH 3aMEYaHUS,
BBITOBOPBI, HA3HAYATH JICHE)KHOE B3bICKAHUE B pa3Mepe He CBBIIIE MATH pyOniei Wi apecTOBbIBATH
Ha CpOK He Oosiee cemu jaHei. Kpome Toro, oH Mor BpeMeHHO OTCTPaHSATh X OT CIIYKOBI U JieNiaTh
MIPE/ICTABIICHUs] Ye3IHOMY Che3/1y 00 MX YBOJIbHEHHH.

3eMcKHii Ha9aJIbHUK MOT 0€3 BCAKOro (popMasIbHOrO pa3duparesbCTBa MOoIBEpraTh apecTy Ha
CPOK He CBBIIIE TPEX JHEH U JeHEeKHOMY B3BICKAHUIO HE CBbIIIE 6 pyO. BCeX JIMII, TIOIBEIOMCTBEH-
HBIX KPECThSTHCKOMY OOIIIECTBEHHOMY YIPABJICHUIO, 32 HEUCIIOHEHUE ero 3aKOHHBIX TPeOOBAHUIA.
O06:xaI0BaHMIO 9TU PEIICHUSI HE MOJIeKAIIH.

Kpome 31oro, 3aKoH Npe1ocTaBisil 3eMCKUM HavyaIbHUKaM MPaBO HAJA30pa 3a OMEKYHCTBOM,
yupeKIaeMbIM HaJl MaJOJeTHUMHU KPECThsIHAMH, 332 BCSKOTO POfia CEIbCKUMU KPEOUTHBIMU YUpe-
KJEHUSIMH, 32 COCTOSIHUEM OOIIECTBEHHBIX KAIMTAIOB M PACXOJOBAHUEM HX, a TAKXke BO3JIaraj Ha
HUX 3200TY O XO3SICTBEHHOM OJIaroroy4uy 1 HpaBCTBEHHOM IPEYCHESTHUN KPECThsIH.

MHOrMM petieHusIM 3eMCKUX HAYaJIbHUKOB 3aKOH MPU/IaBaJl 3HAYEHUE OKOHYATENIbHBIX. B 1x
YKCJIO BXOAWJIM PEIeHH s O JOTIOJTHEHUH CTIMCKA [T, TPUHSTHIX K 00CYKICHUIO Ha BOJIOCTHOM CXOJIE,
HOBBIMH BOIIPOCAMH: 00 YBOJIBHEHUM BOJIOCTHBIX M CEJIbCKMX MUCAPEH, O 3aKJII0YEHUH TI0]] CTPAXy
KPECThsIH, MOMJISKAIIUX MCKIIOYEHUIO U3 OOIIeCTBa, 00 YTBEPXKIEHUH B JOKHOCTU BOJOCTHOTO
CTapIIMHbI, O HAMPABJIEHUM Ha 3apa0OTKU HEJOUMIIMKOB, 00 YTBEPIK/ICHUH TOJIEBBIX CTOPOKEH U O
HAJIO)KEHUH B3bICKAHUH HA JIUII, TIOJBEJOMCTBEHHBIX KPECThSIHCKOMY YIIPABJICHUIO.

B uncno He mopsexaimux o0kKaJOBaHUIO PEIICHUH YEe3IHBIX ChE3/I0B BXOAWIM PElIeHHs 00
YBOJIbHEHUH JTOJDKHOCTHBIX JIUI] BOJIOCTHOTO ¥ CEJTLCKOTO YIPaBJICHHsI, O IPUAAHUU UX Cydy, O pa3-
pelIeHNH MPOAaXHU IBUKUMOCTH KPECThSIH JJTs1 IOKPBITUS PUYUTAIOIINXCS B3bICKAaHUI, 00 OTMEHe
PelIeHMiA CebCKUX M BOJIOCTHBIX CXOZIOB M MO kajno0aM Ha pacriopsiKeHHs! 3eMCKMX HAauyaJIbHUKOB
110 TIOBO/Y OMeKyHCTBA. [ 'yOepHCKOMY MPHCYTCTBHIO MPEJOCTABIISIIOCh IpaBo oOpammarbesi B CeHart
C TpeacTaBIeHUS M 00 OTMEHE He TO[IEKAIMX 00KaJOBAHUIO PEIIEHUI 3eMCKMX HAYaJIbHUKOB U
YE3IHBIX ChE3/IOB M0 AJIMUHHUCTPATHUBHBIM JieJIaM, KOTIa UMM MIPUHATO K PACCMOTPEHHUIO AeN0, He
BXOJIsIIIIee B MX BEJEHHE, a TAKKe KOrJa UX pelieHre MPUHSATO C MPEBbIIEHNEM BJIACTU UM C SIBHBIM
HapyIlIeHWeM 3aKOHa.

Ha npyrue pereHusi 3eMCKMX HAaYaJIbHUKOB KaJI0ObI MOJABAJIMCH B TPUAATHIHEBHBIA CPOK
YE3IHOMY Che31ly 32 UCKJIIOUEHHEM 3KajloO Ha peIIeHHs], Kacalolluecs MO3eMeJIbHOrO yCTPOMCTBa
KPECThsIH U pa3pellieHus TOCTPOEK Ha OOIIIeH ¢ MOMEIMKaMy BHITOHHOM 3eMJie, KOTOpbIe TIOJaBaJIHCh
HETIOCPEICTBEHHO TYOepHCKOMY MpUCYTCTBUIO. JKanoObl Ha pellieHurst Che3/ia MOIaBaICh B TOT Ke
CPOK TyOepHCKOMY TPUCYTCTBHIO.

Permienust ryGepHCKOTO IPUCYTCTBUS, KaK MPaBUIIO, 00kKAIOBaHUIO He nojsiexanu. Mckmoue-
HHUEM B 3TOM CMBICJIE SIBJISUIMCDH PEIIeHUs], Kacalolrecs MO3eMeIbHOTO YCTPOMCTBA KPECThsIH, KOTO-
pbie Mori ObITh 0O%kanoBaHbl B CeHar B 30-JHEBHBIN CPOK, a TaKXke PeIleHus O CITyKeOHON OTBeT-
CTBEHHOCTH 3€MCKHX HaYaJIbHUKOB, KOTOPbIE MOIJIM ObITh 00KaI0BaHbl MUHHUCTPY O€3 OrpaHUYeHUSsI
CpoKa.

Hcnonnenue penieHuii ryOepHCKOTO IPUCYTCTBUS 10 aIMAHUCTPATUBHBIM JIeJIaM MOIJIO OBbITh
MIPUOCTAHOBJICHO TYOepHATOPOM C TMPEACTABICHUEM Jejla MUHUCTPY BHYTPEHHUX Jesl. MUHUCTp B
Clly4yae TPU3HAHUS UM HENPaBUJIBHOCTH PEIIeHUI TYOepHCKOTO MPUCYTCTBUSI MPHHUMAT MEphl K
00ecneyeHn0 3aKOHHOCTY 3TUX PEIleHU , BXOs B HEOOXOIUMBIX ciiydasix B CeHar ¢ mpeJcrasie-
HUSIMH 00 ux oTMeHe. B ciydae otmens! pemenusi CeHaTOM OHO BO3BPAIAIoCch TyOEpHCKOMY TpH-
CYTCTBUIO /1151 HOBOTO PaCCMOTPEHHUSI.

Oco0y10 KaTteropuio HaceJIeH!s CTPaHbl COCTABIISUIA MHOPOALLL. OHY MPU3HABAIUCH MOIAH-
HBIMH rocyaapcTBa. OIHaKO Ha HUX He pacrpoCTPaHsIOCh o0Iliee 3aKOHOJATEeIbCTBO M OHH COXpa-
HSUTE 0COO0€ YIpaBJieHHe.
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IOpunnyeckoe nonoxeHre OTAETBbHBIX BUIOB MHOPOIEB CYIIECTBEHHO Pa3IMyasioch, U UX
0OBEIMHSIIO TOJIBKO TO, YTO OCOOSHHOCTU MX IMPABOBOT'O MOJIOKEHUsT O0YCIOBIMBAIIMCH MX TIPUHA/-
JIEKHOCTBIO K OMpeeSieHHOMY IieMeHu. [109ToMy MOKHO ObLIO pOAMTHCS MHOPOIIIEM, HO HENb3s
o610 UM crath. CormacHo CBOIy 3aKOHOB O COCTOSIHHSIX (CT. 762) MHOPOALBI MOAPA3IeIsINCh Ha
HECKOJIbKO pa3psiioB, KOTOPbIE BKJIIOUAIN: 1) CHOMPCKUX MHOPOMIIEB; 2) cCaMOEIOB ApXaHTeIbCKOM
ryoepHuy; 3) KoueBbIX HHOpoALeB CTaBpOMOIbCKOW TyOepHUU; 4) KAIMBIKOB, KOUYIOIIUX B AcTpa-
xaHcko 1 CTaBpoOIOIbCKOM IryOepHUsX; 5) Kupru3oB Buytpenneit Opapl; 6) nHOpoIieB AKMOIMH-
ckort, Cemunanaruackoit, CemupeueHckor, Ypanbckoi u Typraiickoit oonacteii; 7) HHOpOIYECKoe
HacelleHne 3aKaclMiCcKoi o0macTr; 8) eBpees.

[TpaBa nepBbIX cemMu pa3psiIOB MHOPOMIIEB onpenessich [lonoxenuem 06 nHoponax, Iosno-
eHueM 00 yrpasJieHnn ooacteit AkmonuHckor, CemunanaTuHcKoi, CeMUpedeHCKOM, YpaibCKoit
u Typraiickoii, Bpemennbim [Tonoxennem 06 yrpapieHur 3aKacMCKON 001acTy, a TaKke PsSaoM
APYTUX JIOKYMEHTOB U YCTaBOB.

IIpaBa eBpeeB onpenensice CBOIOM 3aKOHOB O cOCTOsIHUSAX (cT. 767-816), a Takxke psaoM
APYTUX KACAIOIIMXCS X JOKYMEHTOB.

Pazpsiipl THOPOALIEB MOKHO pa3/iesuTh Ha JIBE KATETOPUH: €BPEEB U BOCTOUHBIX WHOPOILIEB.
Haubonee cymecTBeHHOE pa3inyuue MexXIy HUIMHU COCTOSIIO B TOM, UTO NMPHUHAJUIEKHOCTh K €BpesiM
00yCJIOBJIMBAIACh HE TOJIBKO MPOUCXOKACHUEM, HO U penmruei. [ToatoMmy eBpel, MpUHSBIIMNA XpH-
CTHUAHCTBO, TIEPEeCTaBaJl COIIACHO 3aKOHY CUUTATHCS €BPEEM U MHOPOIIIIEM.

Hao06opot, npuHajie:kHOCTh K BOCTOYHBIM HHOPOIaM OblJIa 00YCIIOBJIEHA TOJTBKO MPOUCXOK-
JEHVEM, U TIO3TOMY MPUHSITHE BOCTOYHBIMHA MHOPOALIAMH XPHUCTUAHCTBA HE BJIEKJIO 38 COOOM BBIXOJL
U3 COCTOSTHHSI MHOPO/LIEB. BMecTe ¢ TeM BOCTOUHbIE MHOPOIIbI, CTaB OCEJIBIMU, MOTJIH O€3 BCSIKOTO
OrpaHWYEHMs BCTYIATh B COCIIOBUSI TOPOJCKUX M CEIbCKUX oObIBaTesel. OMHako eBper, HeCMOTps
Ha UX OCEIIOCTh, HE MOIJIU 110 CBOEMY KEJTaHHIO BBITU M3 COCTOSTHHSI MTHOPOIIIEB.

BocTouHble THOPOLIBI MOAPA3IEISIICh HA OCETBIX, KOUEBBIX U Oponssunx. OceIbiMy cUuTa-
JIUCh UHOPOLIBI, «AMEIOIIHE MOCTOSIHHYIO OCE/TIOCTh, XJIEOOMAIIeCTBO U KUBYIIHE AEPEBHSAMU M
B rOpOJax, 3aHUMasiCh TOPrOBJIEH U TPOMBICIIOM T'OPOJICKMX OObIBaTesnei». KoueBbMuU MprU3HABAIIHCH
MHOPO/ILIBI, UIMEBIIIE OCEIIOCTh, KOTOPAasl SIBJISIACH MMOCTOSIHHOM, HO B 3aBUCHMOCTU OT BpEMEHH
rofa U3MEeHsUIach, M He KUBIIME AepeBHsAMU. K OponsurM NpUYMCIIsSUIUCh Te MHOPOMIIb, KOTOpPHIE
«HE MMesl HUKaKOM OCeIOCTH, TIEPEeXOAT C OJHOTO MeCTa Ha JIPyroe IO JiecaM U peKam, UJiH ypo-
YHIIaM, JJ1s1 3BEPOJIOBHOTO WJTH PHIOOJIOBHOTO TIPOMBICIIA, OTAETbHBIMU POAMH WII CEMENCTBAMU.

3aKOH MPUPABHUBAI OCEUIBIX MHOPOALIEB K MPUPOAHBIM OOBIBATENISIM, KaK C TOUYKH 3PEHUS
MpaB, TaK ¥ C TOYKYU 3pEHMsI MOPsI/IKA yIpaBieHus. YTo ke KacaeTcst KOUeBbIX U OPOISIMX UHOPO-
1IEB, TO OHU COCTABJISUIN «0CO00€ COCJIOBHE B PABHOM CTETIEHU C COCTIOBHEM CEJILCKUX OObIBaTeNeH,
HO OTVIMYHOE OT HEero B 00pase yIpaBJICHUSI».

Nuoponusr Typkecranckoro kpast, 3akacnuiickor, AKMoianHcKor, Cemunanatuackon, Cemu-
peueHckor, Ypanbckoit u Typraiickoit o0nacTei, He3aBUCUMO OT OCEJIOCTH, ObLIA TIPUPABHEHH B
CBOMX ITpaBax K CeJIbCKUM OObIBaTe IsIM. IHOpOIIBI 9THX 0OIacTeld, MpUHSBIINE TPABOCIaBHE, MOTJIN
MIPUTIMCHIBATHCS K TOPOIAM M CEJICHUSIM, He TIOJTyYasi CIIeIaIbHOTO pa3pelieHnsi, 1 0CBOOOKIAIHChH
HaBcer/a OT BOMHCKOM MOBUHHOCTHU. IHOpOMIIBI 9THX 0OnacTteid u TypKecTaHCKOTo Kpast pa3/ielisIich
Ha BOJIOCTH: y OCEITBIX — Ha CEJIbCKHE, Y KOUeBHUKOB — Ha ayJIbHbIe OOIIeCTBa.

OpraHamu CenbCKOro MM ayJIbHOTO YIIPABJICHWS CIYKWIM CEeJIbCKHE CXOIbl WM ayJbHBIC
CBhE3/Ibl, COCTOSIIIME U3 BCEX JOMOXO035IEB MM KMOMTKOBJIAEIbIEB OOIIECTBa, a TaKkKe N30paHHbIe
MMM CeJIbCKUE WM ayJIbHble CTapiirHbl. OpraHaMy BOJIOCTHOTO YIIPABJICHUS SIBJISUIMCH BOJIOCTHBIE
Che3/Ibl BHIOOPHBIX, KOTOPBIE N30UPAIIMCh OOIIECTBOM IO OAHOMY OT KakIbiX 50 JOMOXO035eB WU
KHOUTKOBJIA/IEIBIICB, & TAKKE BOJIOCTHOM YITPaBUTEb.

BornocTHoi che3n n30upalt Tak:ke HAPOAHBIX Cy/IeH, JEUCTBYIOMINX SAMHOINYHO WA B COCTABEe
CBhE3/I0B, BKJIIOYABIIMX HEe MeHee Tpex cyaer. HapoaHsie cyapy n30Mpatnuch Ha TPEXJIETHUN CPOK.
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BornocrHoit ynipaButesb yTBepkaaics ryoepHaropom. Eciu ryGepHaTop OTKa3bIBasICs yTBEP-
IWUTH BOJIOCTHOTO YIpaBUTENSl, OH TPeOOBAJI MPOBEJEHHUSI HOBBIX BHIOOPOB WJIM Ha3HAuYal BOJOCT-
HOTO yrpaBuTessi caM. MUHUCTp WM reHepall-ryOepHaTop MO 3aMEHUTh BBIOOPH Ha3HAUEHUEM
BOJIOCTHOTO yrpaBuTeisi TyoepHaropoM. [IpaBa u 00s3aHHOCTH BOJIOCTHOTO, CEJILCKOTO U ayJIbHOTO
yIipaBjieHus1 onpeessuiich OOMIMM MOJIOKEHHUEM O KPECThSIHCKUX YUPEKICHUSIX.

KoueBHuKY Mpy MPOXOKAEHUM YyKUX Ye3[0B U 00J1acTeil B MOIUIEHCKOM OTHOIIEHUH TOJI-
YMHSJTCh MECTHBIM BJIACTSIM, OIHAKO Ka3eHHbIe U 3eMCKHe cOOpbl M TOBUHHOCTA OHU OTOBIBAJIU B
CBOUX Yye3/ax.

[Tpu mepexouyeBKax NOKHOCTHBIE JIMIIA MCTIONHSUIA CBOU OOSI3aHHOCTU M CIIE/IOBAIU C Hau-
OOJBIIIEN YacThi0 KOUEBHUKOB CBOEW BOJIOCTH WJIH oOmiecTBa. OHM MOMyYaid OT Ye3[HOTO Hayasib-
HUKa CBU/IETEILCTBO C YKa3aHUEM YHCIIa OTKOUEBABIINX KHOUTOK, KOTOPOE MPEIbsBISIOCh Ha KOue-
BbSIX MECTHOMY HAYaJIbCTBY.

Ocennbie nHOpOAIBHI KOMaHIOPCKMX OCTPOBOB TMOJIb30BAIMCH OCOOBIM TPABOBBIM TOJIOKE-
HreM. OHU OCBOOOKJATUCH OT KaKMX Obl TO HU ObLJIO MIOBUHHOCTEH, MOAATEH, sicaka U YIPaBJIsIIHCH
CBOMMH HavaJTbHUKAMHU.

Cubupckue KoYeBble MHOPOALIB! [Tl KKAOTO MOKOJIEHUSI UMeTM Ha3HAuUeHHBIE BO BJIAJICHUE
3eMJIM, HAa KOTOPBIX OHM MMEJM MpPaBO 3aHMMAThCSl 3eMJIe[IeSIEM, CKOTOBOJCTBOM M MECTHBIMU
npombiciaMy. Ha 3eMitsix, OTBEIEHHBIX KOUEBBIM MHOPO/IIAM, PYCCKMM 3aIlpelianoch CaMOBOJIBHO
CEJIUThCS, XOTsI OHM MOIJIM UX OpaTh B 00pOUHOE COfepKaHuUe MO TOTOBOPEHHOCTH C MHOPOJYECKMMU
obmecTBaMu. ToproBarh ¢ KOUEBHIMUA MHOPOIIIAMHU MOXHO ObLIO JTIOOBIMH TOBApaMu, KPOMe CIIUPT-
HBIX HATIMTKOB.

Bo B3auMoOOTHOIIEHHUSIX MeXay cOOOW MHOPOALBI PYKOBOACTBOBAIUCH COOCTBEHHBIMU ILjIe-
MEHHBIMH OObIYasiMu. VIHOPOMIIbI, BIA/IEBIINE MOYETHHIMU 3BAaHUSIMU (KHS3bIIbI, TOHOHBI, TAMIIH,
3aficaHru, TYJICHI'H), 0 MECTHBIM OOBIYasiM TMOJIb30BAJIMCH MPEUMYIIIECTBAMU. DTH 3BaHUsI MTPU3HA-
BaJIMCh HACJIEICTBEHHBIMU WJIA TIOKU3HEHHBIMU. CBOMX JIeTell OHM MIMENHY TPaBo OTJaBaTh B Ka3eH-
Hble yueOHbIe 3aBEeJCHUSI M OPraHU30BBIBATH C pa3pelleHus ry0epHaTOpOB COOCTBEHHBbIE YUeOHbIE
3aBe/ICHHUS.

KoueBbie THOPOLIBI yUYaCTBOBAIM BO BCEX YCTAHOBJICHHBIX [UIS JAHHOW TyO€pHUM MOBHHHO-
crsix. Kpome Toro, onu O66u11 00s13aHbI COAEPKATh 32 CBOM CYET OPraHbl THOPOAUYECKOTO YITPABJICHHUS.

Kaxmoe croiiburie nim yiyc, uMeBIIMe He MeHee 15 ceMelcTB, OpraHu30BbIBAJIO CBOE POJIOBOE
yIIpaBJieHHe, COCTOsIBIIIEE U3 CTAPOCTHI M OIHOTO MJIM JIBYX €ro MOMOITHUKOB M3 YHCIIA «TTOYETHBIX
U JIy4IIUX» 4ieHOB poaa. CtapocTa n30upasics WM HacleJoBasl 3Ty AESTENIbHOCTh B 3aBUCUMOCTU
oT oObryaeB. OIHAKO HACIECTBEHHAs JOJDKHOCTh CTAPOCTHI HE MOIJIA MEPETH K KeHIIuHEe. Mex 1y
MHOPOALIAMH CTAPOCTA MOT UMEHOBATHCS PA3HBIMU MMOYETHHIMU 3BaHUSIMU, HO B OTHOIIEHUSIX C TIpa-
BUTEJILCTBOM OH Ha3bIBAJICS TOJIBKO CTAPOCTOM.

TToMOIIHUKY CTapOCTh M30MPAIIMCH Ha OTpeie/IeHHOE UM HeonpeaeJieHHOe BpeMs. DTy JOJTK-
HOCTh MOIJIM 3aHUMaTh JIMLIA, JocTUrime 21 rofga, MMeBIIMe COOCTBEHHOE XO3SICTBO, HE COCTOSIB-
IIK€ MO/ CYJJOM WJIU CJCACTBUEM.

Heckomnbko cTOMOMII MOJUMHSIIMCh WHOPOAUYECKOH yIpaBe, COCTOSIBIIEH M3 TOJNOBBI, ABYX
BBIOOPHBIX M TIMCBMOBOJMTENS (€CTM UMeJach Takasi BOSMOXKHOCTB). ['0j1oBa Mor OBITh Kak BBIOOp-
HBIM, TaK U HACJICJCTBEHHBIM.

MHorwue pojibl, COeJUHEHHBIE B e1HbIe 00pa30BaHMsl, MOAYNHSIIUCH CTEITHOM JAyMe, KOTopast
COCTOSUIA M3 TJIABHOTO POJOHAYIbHHUKA (TAHIIU U T. 11.), TOJIOB M M30paHHBIX 3acenaresnieit. Ctapo-
CTBI, BBIOOPHBIE 3ace/IaTeNId M TOJIOBBI, HE3aBUCUMO OT TOTO SIBJISUIMCH JIA OHU HACJIEACTBEHHBIMU
WM BBIOOPHBIMH, YTBEP:K/IAIMCh B CBOUX JOJKHOCTSIX TyOEpHATOPOM, a TJIABHBIN POIOHAYATIBHUK —
reHepas-ryoepHaTOpOM.

Ecnu B BeieHNM CTEIHOM yMbI COCTOSUIM KpellieHHbIe MHOPOALIbI, OT HUX Ha3HAYaJIMCh OCOOBIE
BbIOOpHBIE. OOSI3aHHOCTY CTEITHOM JTyMBI COCTOSUTH B yUe€Te YMCIEHHOCTH HaceJIeH! s, B pacipe/ierie-
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HUM COOPOB, B y4eTe OOIIECTBEHHBIX CPE/ICTB U UMYIIIECTB, B PACIIPOCTPAHEHUH 3eMJISACIHUS U ITPO-
MBIIUIEHHOCTH CPEeY MHOPO/LIEB, B 3AILIMTE UHTEPECOB COPOAMYEH MEPE/] BBICIIUM HAYaJIbCTBOM.

PonoBble ynpaBneHusi 1 THOPOIYECKHUE YITPaBbl BEIAM MECTHBIM OJIarOyCTPOMCTBOM, a TaKKe
pacnpenenenueM U cbopom mnopareit. KanoObl Ha pereHrs THOPOAUYECKUX YIPaB HANPaBIIsIIHCH
MECTHOM MOJIUIINY, a KaJI0Obl Ha MONUIMIO — OKPYKHOMY CYIY.

Bponsiure nHOpO/ALIBI B OCHOBHOM NOJIB30BAIMCh TEMU K€ IIPaBaMH, U4TO U KoueBble. OIHaKO
pacrpezesnieHue 3eMenb 10 IUIEMEHaM y HUX He MpaKkTUKoBaslock. Ha oTBeeHHOW MM Ioj10ce OHU
MOTIJIA CBOOOIHO MEPEXOIUTh U3 TyOepHur B ryoepHHio. OHM HEe yJacTBOBAIM HU B JIEHEXKHBIX 3€M-
CKHMX TIOBHHHOCTSIX, HU B COJEPKaHUU CTEITHOTO YIpaBJeHUs. Y HUX He ObUIO HU CTEMHBIX IyM, HU
MHOPOIYECKUX YIPaB, a PO0BOE YIIPABJIEHUE COCTOSIO U3 OJIHOTO CTAPOCTHI.
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KoHen 03HakoMuUTEJIbHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[TpouuTaiitTe 3Ty KHUTY LIEIMKOM, KYIHB IIOJHYIO JIeraabHYI0 Bepcuio Ha JIutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,

WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
coOom.
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