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BBE/IEHUE

Hopwmpl rpaBa, uX 0COOEHHOCTH, CTPYKTYPa, (DYHKIMU TPAAUIIMOHHO MCCIIELYIOTCs 001Iel Teo-
pueii mpaBa. Bmecte ¢ Tem, B nocieaHee BpeMst Bce OOble TOSBISETCS paboT, B KOTOPBIX BBISIB-
JasieTcs crenu@uka HOpM Kakoi-JIM0O0 KOHKPETHOM OTpaciu. YUUThIBask TO, YTO KOHCTUTYLIMOHHOE
NIPaBO SIBJISIETCS BEAYIIEH OTPACIIBIO POCCUIICKOTO MPaBa, MCCIIEI0OBAHME €r0 HOPM IPpUoOpeTaeT 3Ha-
YeHUe 11 BCcell CUCTeMBbI ITPaBOBOIo peryarposaHus Poccuiickoit @eaepanuu. [Tpu 31oM Mbl MOXeM
TOBOPHTH 3[€Ch KaKk 00 OOIIETEOPETUIECKOM 3HAUYEHUH, KOTOPOE 3aKJII0YAETCS B BRIPAOOTKE HOBBIX
TEOPETUYECKUX MONOKEHUI U, CIIeI0BAaTEIbHO, BO BHECEHUH ONPEJIeJIHHOIO BKJIajla B OOLIYIO TEO-
PUIO HOPM U B IOKTPHHY KOHCTUTYLIMOHHOTO MpaBa. Takxke peub MOKET BECTUCh U O TPAKTHUECKOM
3HaYEHUU UCCIIEOBAHUSI HOPM KOHCTUTYLIMOHHOTO ITPaBa, BHISBICHUH TPAHUI] 1 OCOOEHHOCTEN UX
BO3/ICIICTBUS Ha OOIIECTBEHHBIE OTHOIICHHUS.

HopMBbl KOHCTUTYLIMOHHOTO MpaBa JA0CTATOYHO aKTUBHO MCCIELYIOTCS YUYEHBIMU-KOHCTUTYLIU-
oHasictamu. [Ipuuem, 31ech IMEIOTCSI Kak KOMIUIEKCHBIE paOOTBI, MOCBSIIEHHbIE HOPMaM B I1EJIOM,
TaK ¥ pabOThI, HAITPABJIEHHBIE HA U3yYEHHE OTIEJIbHBIX BUAOB HOPM, MX CIEUM(UKU U OCOOEHHOCTEM
perynupyoiero BosaeicTsus. HecMoTpst Ha pasHOOOpa3ue Hay4HBIX B3IVISJOB Ha HOPMBI KOHCTH-
TYLIMOHHOT'O TpaBa, JaHHBII BOIIPOC MO-TIPEKHEMY He YTpaTul cBoel akTyajibHocTU. [Ipex e Bcero,
3TO CBSI3aHO C OTCYTCTBHMEM €IMHCTBA B IIOHUMaHUU MPABOBOW MPUPOIBI HOPM KOHCTUTYLIMOHHOTO
[IpaBa, X POJIM B CUCTEME NPABOBOIO peryarpoBaHus. HeT equMHCTBa U 10 BONIPOCY O CTPYKTYpeE, O
BUJIOBBIX OCOOEHHOCTSIX KOHCTUTYLIMOHHO-TIPABOBBIX HOPM. AKTYaJIbHOHM OCTaeTcsi HEOOXOOUMOCTh
BBIPAOOTKH 3/1eCh €AMHBIX TEOPETUUECKUX MoaxonoB. Co3naHue CTpOWHOW, BHYTPEHHE HEPOTUBO-
PEUYMBOI TEOPUM HOPM KOHCTUTYLIMOHHOTO IpaBa — 3aJa4a, KOTopasi CTOUT MEepej UCCIIeA0BATENAMM,
M3YyYaoLIMMU IaHHbIE BONPOCHL. B HacTosiel paboTe npenprHATa [OMbITKA BHECTU ONIPE/IE/ICHHBI
BKJIQJ] B CO3[JaHUE TAKOW TEOPETUYECKON KOHCTpyKIMuU. Kpome Toro, cieyer OTMETUTh, 4TO 00JIb-
IIMHCTBO KOMIUIEKCHBIX padoT, B KOTOPBIX pacCMaTpUBAalOTCs MPOOIEMbl HOPM KOHCTHTYIIMOHHOTO
NpaBa HalMCaHbI MO0 B COBETCKUI MEPHO, JINOO TOCBSAIIEHB! HCKIIIOYUTEIRHO HopMaM KoHctuty-

wn' . VI3 COBpeMEHHBIX PaGoT, MMEIOLMX KOMIUICKCHBIIA XapaKkTep, MOKET GbITh HA3BAHA JIHILb KAH-

auaarckas aucceprauus A. B. Cemenosa®. Cy1ecTByeT HEOOXOIMMOCTD B TEOPETHUYECKOM OCMBbIC-
JIEHUU JIaHHOW TEeMBI C YYETOM peaiii cerogHsmHero JHsA. OTpaciib KOHCTUTYLIMOHHOIO IpaBa U
HOPMBI, U3 KOTOPBIX OHA COCTOUT, TPaHC(OPMUPYIOTCS, HAXOIATCS B MOCTOSSHHOM M3MEHEHUM U
pazBuTum. Ha coBpeMeHHOM 3Tare y HUX MOSIBJISIIOTCS HOBBIE YepPThl, KOTOPBIE TPEOYIOT HAyYHOTO
ocMbicieHust. TakuM 06pa3oM, B HACTOsIIIIEe BPeMs TEOpHsl HOPM KOHCTUTYLIMOHHOTO TIpaBa ellle He
OTBEYaeT B TOJHOW Mepe MOTPEeOHOCTSM I0pPUANYECKON MPAKTUKU U, CIEIOBATENIbHO, JaHHAS TeMa
SIBJISIETCS] BECbMa aKTYyaJIbHOM.

B Hayke KOHCTMTYLMOHHOIO IIpaBa Ha CEroiHAIIHMI MOMEHT HeT (DyHIaMeHTaJIbHBIX Teope-
THYECKUX PadoT, MOCBAIICHHBIX HOPMaM ITIpaBa, B KOTOPBIX PacCMaTpUBAINCh Obl BCE OCHOBHbIE
acIeKThl JAaHHOM TEMBI C YUETOM OCOOEHHOCTEH, MPUCYIMX HOPMaM KOHCTUTYLIMOHHOIO MpaBa Ha
COBPEMEHHOM 3Talle U OTPaXaloIlei UX MECTO U poJjib B CUCTEME IIPABOBOIO peryvpoBanus Poccuii-
ckoil deneparmu. OcraeTcss HepeleHHbIM BOIIPOC O MPABOBOI NPUPOAE OOLIEPEryIATUBHBIX KOH-
CTUTYLIMOHHO-TIPABOBBIX HOPM, O IPABOMEPHOCTHU BbIJIEJIEHUS B KOHCTUTYLIMIOHHOM I1paBe KOJUIM3H-
OHHBIX U TpoleccyalbHbIX HOpM. OTCYTCTBYET €JUHCTBO B IOHUMaHUU OCOOEHHOCTEH OTIEJIbHBIX
BUJIOB HOPM KOHCTHUTYLIMOHHOTO TpaBa. VImMeloTcs mpoOesnbl B MCCIIEIOBAaHNM BIIMSIHUSL TIPAKTUKU
Koncrurynmonnoro Cyna PP Ha Teopuio KOHCTHTYIIMOHHO-TIPABOBBIX HOPM. YKa3aHHBIE 0OCTOSI-
TEJIbCTBA CBUJIETENILCTBYIOT O HEOOXOJMMOCTH OCYILECTBJIEHUS B HACTOsAIIEE BPEMsI KOMIUIEKCHOTO
UCCIIeIOBaHUS] HOPM KOHCTUTYLIMOHHOTO TpaBa. ABTOPOM IpPEANPUHSATA MOIMBITKA BCECTOPOHHETO
M3y4YeHUs1 HOPM KOHCTUTYLIMOHHOI'O IIPaBa C y4€TOM MPaKTUKU UX peasiu3alliu, C y4eTOM COBPEMEH-
HBIX peaiiii pa3BUTHS OTPACId KOHCTUTYLIMOHHOTO I1paBa.
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AKTyanbHOCTb TEMbl MCCIIEJIOBaHUsI OOYCJIOBJIEHa M aKTUBHBIM HOPMOTBOPUYECKMM IIpOIIEC-
coM, uaymuMm B Poccuiickoit ®enepanun. Tak Kak KOHCTUTYLIMOHHOE ITPAaBO BO MHOTOM PETyJIMpYeT
OOIIECTBEHHbIE OTHOIICHHUsI B TIOMMTUYECKON cepe KU3HU OOIIeCTBa, JI0Oble Mpeodpa3oBaHus B
JaHHOM cpepe BIUSAIOT Ha HOPMBI 9TOW OTpaciii. KOHCTUTYIIMOHHO-TIPAaBOBbIE HOPMBI IOPHIMUECKH
3aKPEIUISIOT HOBbIE HANPaBJICHUsI Pa3BUTHS TOCYJapcTBa, OOPMIISIOT B3aUMOOTHOIICHUST MEK/Ly
rocyJapcTBOM, OOLIECTBOM U JIMUHOCTBIO. ITockonbKy mpeoOpa3oBaHusi, IPOUCXOAAIINE B HAIIEH
CTpaHe, MOKa He 3aBepIleHbl, KOHCTUTYIIMOHHOE 3aKOHOJATENILCTBO TaKkKe TMOABEPKEHO MOCTOSIH-
HBIM M3MEHEeHUsIM (HarpuMep, U30MpartebHOE 3aKOHOAATENIbCTBO, 3aKOHOAATENILCTBO O MOTUTHYE-
CKHMX MapTsax U Ap.). IIpu 3ToM 3a4acTyio MOKHO HaOMOAaTh HU3KUI yPOBEHb 3aKOHOAATEILHOU
TEXHUKH, TIPOTUBOPEUYNBOCTD U HpO6CJIbHOCTb KOHCTUTYIIUOHHO-IIPABOBLIX AKTOB. HpeﬂCTaBHHeTCH,
YTO UCCIIEAOBAHUE HOPM KOHCTUTYHMOHHOI'O IIpaBa, YACHCHUEC UX BUIOBLIX OCO6€HHOCT€ﬁ, KOTOPLIC
MPOSIBJISIOTCS. B OCOOGHHOCTSIX MX PEry/IMpYIOIIEro BO3AEHCTBUSA, OyleT ciocoOCTBOBATh U COBEP-
IIIEHCTBOBAHMIO 3aKOHOAATEIbHON TEXHUKH, YTO B CBOIO OUepe/lb JOIKHO MONOKUTETHHO CKa3aThCs
Ha IIPaBOPEaIM3al[MOHHOM IIpoLiecce.
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TJIABA 1
HOPMbI KOHCTUTYIIMOHHOTI' O ITPABA
KAK 3JIEMEHT CUCTEMBbBI ITIPABOBOI'O
PET'YJINPOBAHUSI POCCHMCKOU ®EJIEPAIINN

1.1. IOHATUE HOPM KOHCTUTYIIMOHHOI'O
IMPABA 1 OCOBEHHOCTH UX IOPUINYECKON
MMPUPOJIBI: AHAJIN3 OCHOBHBIX KOHIIEITITNI

KoHcTuTylIMOHHOE MpaBo Kak OTpaciib MpaBa MpeAcTaBiiseT coOO0M COBOKYITHOCTh MPABOBBIX
HOopM. Hopmbl mpaBa siBsiioTcst cucteMooOpasytonmM (akropom otpacin. OHU pa3HOOOPa3HBI U
MMEIOT CBOU OTIMYUTENbHbIe 0cOOeHHOCTU. C OHOU CTOPOHBI HOpMa IpaBa — KaTeropusi, J0CTaTOYHO
MOJIPOOHO WCCIIeJIOBAaHHAS KaK B TEOPHH TpaBa, TaKk M B KOHCTUTYIIMOHHOM TipaBe. Bmecrte ¢ Tem,
KaK B TEOpUM IpaBa, TaK U B HayKe KOHCTUTYIIMOHHOTO IMpaBa MO-MPEKHEMY CYIECTBYET MHOXe-
CTBO TOYEK 3PEHHUSI OTHOCUTENILHO CYIIIHOCTH Y IIPABOBOM MTPUPOIbI, TOHATHUSI, OCOOEHHOCTEH, CTPYK-
TYpbl, K1accuUKaIMU MPaBOBbIX HOpM. OrOBOpPUMCS], YTO B HACTOSAINEH padoTe peub OyIeT UITH O
HOpPMax KOHCTUTYIIMOHHOTO IIpaBa B LIEJIOM, a He ToJIbKO 0 HopMmax Koncrutyru P®. Mexny tem,
rpo6seMa MpaBoBOI MPUPObI HOPM B MEPBYIO OUYEpe/lb CBSI3aHAa C pa3pellieHneM BOIIPoca O HopMa-
TUBHOCTY UMeHHO HOpM Konctutyimuu P®. OqHuM u3 TpaguiiMoHHO 00CYKJAeMbIX YUEeHbIMU-KOH-
CTUTYLIMOHAJIUCTAMH SIBJISIETCS] BOIIPOC O HOPMATUBHOCTH KOHCTUTYLIMOHHBIX MTPEANUCAHUIN OOIIEero
xapakrtepa. [leso B TOM, YTO B KOHCTUTYIIMOHHOM TIpaBe, U B ocoOeHHocTH B KoHctutyimu Poc-
cuiickoit deeparuu, 3HAYMTETBHOE YKCIIO HOPM COCTABJISIIOT TaK HAa3bIBAEMBble OOITIEPEry/ISITUBHbIC
HOPMBI (HOPMBI-TIPUHLIUIIBI, HOPMbI-Ie(UHUIIMU U 1Ip.). [IOCKONBKY B AMCHO3UIIUSAX OOLIeperys-
TUBHBIX HOPM, KaK IPABUJIO, HE COMIEPKATCS TIpaBa v 00S3aHHOCTH CyObEKTOB (TIPaBUJIO TIOBEICHHUS ),
PS/1 yUYEHBIX COMHEBAIOTCSI B 0OOOCHOBAHHOCTU OTHECEHUS OOIIEPEeryIATUBHBIX MPEINUCAHUI K KOH-
CTUTYLIMOHHO-TIPAaBOBBIM HOpMaMm. B 11e710M ke, B IpaBOBOI HAyKe CIIOKUIIOCH TP OCHOBHBIX TOUKHU
3peHHs1 OTHOCUTENILHO MPABOBOU MPUPOIbl KOHCTUTYLIMOHHBIX HOPM:

1. Coznacro nepsoii mouke 3penust, ooulepezynsmueHvle NPeONUCAHUs. 6000Ule He SBASTIOMCSL
Hopmamu npasa. Takol TOUKU 3peHUs] pUIepKUBajcs, Hanpumep, A. @. Illebaros. OH nucall, 4to
B HEKOTOPBIX CIIy4YasiX CTaThsl 3aKOHA BOOOIIE MOXET HEe coAepKaTh B cede HUKAKOTrO MpaBuiia MoBe-
JEHU S, TO €CTh HUKAKOW IPaBOBOI HOpMBI. «HEeKOTOpbIe cTaThi 3aKOHOB MPECTABIISAIOT COOOM JIUIITH
3aKOHOIATEIbHOE MOJIOKEHNe, (PMKCUPYIoIee KaKOM-TO MPaBOBOM MPUHIIUI, IOPUINYECKOE OIpe/ie-
nenvie u T. 1. Tak, Koncruryms CCCP umeer psif crateid, KOTOpble He colepkar B ce0e Kakoro-
MO0 KOHKPETHOTO TpaBUJja TOBEACHUS, a SBJISIIOTCS 3aKOHOIATENIBHBIM 3aKPETUICHUEM OCHOBHBIX
MOJIUTUYECKUX U TMPABOBBIX MPUHIMIIOB coBeTcKoro crpos. Hampumep, cr. 1 «Coio3 CoBeTckux
ConmanuictTudeckux PecryOiMK ecTh COIMaIMCTHYECKOE TOCYIapCTBO pabouMX U KPECThsIH». DTO
CTaThsl, 3aKOHOJATEJIBHO 3aKpeIuIsonias KJIaccoBylo cTpykTypy CoBETCKOro rocygapcrsa, MojJuTH-
YECKYIO CYIIHOCTb HALIETO rOCyAAPCTBA. DTO NoNUTHYecKas (hopMyJia, XapaKTepU3yIolasi CyIHOCTb
HAIllero TOCyAapcTBa». B HOpMATUBHBIX akTax, rpopoikan A. @. llle6anog, MOTYT 3aKperIsThCs
MOTUBBI U3[IaHUSI TEX WM MHBIX HOPM, WJIU 33]]a4M, U3 KOTOPBIX UCXOIUT TOCYIapCTBO, U3/1aBast J1aH-
HBII HOPMATUBHBIN akT. ['0cynapcTBO MpOBO3IIIAIAET 3T MOJTOKEHUs U 3aKperUIsieT UX B 3aKOHE,
YTO0OBI 00ECTIEYUTh SAMHOOOPa3HOE IOHUMAHKE YKa3aHHBIX MOJIOKEHUH BCEMH rOCYJapCTBEHHBIMU

oprafHamMu u rpamnaHaMH3.
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[To muenuo B. M. ['opuenesa, HaripuMep, «...HE BCE HOPMATUBHBIE MPEIIIMCAHUs TOCyaap-
CTBA MPEJICTABIISIOT COOOM KJIACCUUECKYI0 MOJIeSTb HOPMBI IpaBa U IOTOMY HET JOCTATOYHBIX OCHO-
BaHUI OTOXJECTBJISITh MHOTHE U3 HUX C HOPMOW MpaBa». «VICXOTHBIM HayUHBIM IOJIOKEHUEM IIPU
9TOM JOJIKEH OBITh BBIBOJ O TOM, YTO HOpPMA TIpaBa sIBJISETCS] KOMIIO3UIMEHN KJIACCHYECKOro HopMa-
THUBHOTO OOOOIIEHNS, aKKYMYJIUPYIOIIEro B cede Bce TUITUYECKUE YepThl HOPMAaTUBHOTO YKa3aTess
B BHUJIE YETKOTO IMpaBWja MOBE/IECHUs». B HETUNMMYHBIX HOPMATUBHBIX IMPEINUCAHUSIX (Harpumep,
B Ie(pMHULIMAX) OTCYTCTBYIOT T€ WJIM MHBIE CBOWCTBA, NIPUCYIIME KJIaccuyeckoil Moaenu. K takum
CBOICTBAaM KJIACCUYECKOHN MOJiesI HOpMBI B. M. 'oputeres OTHOCHII ee TIPel0CTaBUTEIbHO-00I3bIBA-

IOLIMI XapaKTep U HAJIMYKE BCeX TPEX CTPYKTYPHBIX 9/1eMeHToB” .

A. B. Iloasikog Takxke CUUTAET, YTO MPUHLMUILL, Ae(UHUINI, ONlepaTUBHbIE U KOJUIM3UOHHBIE
HOPMBI HeJb3si OTHOCHTh K HOpPMaM IpaBa, MOCKOJIBKY OHHM HE OMpENeNsioT MpaBa U 00sS3aHHOCTH
cyObekToB. [1o MHEHUIO 3TOrO UcceIoBaTessl «MX MOKHO Ha3BaTh KOTHUTUBHBIMU IIPAaBUJIAMU 32KO-
HOJIATeJIbCTBA, BBINOIHAIONIMMYU (DYHKLIMH NTPABOBbIX THIIOTE3». «[IpaBoBble HOpMBI, — ULIET A. B.
Ilonsikos, — HaNpaBJIeHbl Ha BOJIO CYObEKTa, JaBas eMy OCHOBaHUs Ul JEUCTBUIA, U BO3HUKAIOT
KaK IoBeIeHYeCKre HOpMbl. KOrHUTHBHbIE NpaBUIa UMEIOT MHTEIIEKTYaJIbHYIO HAlPABJIEHHOCTb.
VX HeoOXOOMMO MPUHSATH K CBEICHHIO JJIs1 TOTO, YTOOHI B AaJIbHEHIIIEM OPHEHTHPOBATh HA HUX CBOU
MIOBEJIeHYEeCKHe aKThl. TakuM 0Opa3oM, OHU SBJIAIOTCA TeM O3HAYAIOLIMM, KOTOPOE, MPH HAJIMYUU
onpe/eIeHHbIX KU3HEHHBIX OOCTOSITENIBCTB, IOJKEH YUUTHIBATh KaXIbIA CYObEKT, ONpeAeIIsIONIni

KpYT' CBOMX ITOJTHOMOYMI U OOS3aHHOCTE .

Bor emie MHeHne coBpeMeHHOro uccienoBarens. Yunnosa M. B. nuiuer: «Eciu non Hopmon
IpaBa MOHUMAETCs MPABUJIO MOBEJICHUS, TO €CTh NPABIJIO, COAEpKallee MpaBa U 00S3aHHOCTH, TO
noapas3aciATh OPUANICCKHUE HOPMBI Ha ABAa BU/JA, MIPEACTABUTCIIM OJHOI'O U3 KOTOPLIX HE ABJIAIOTCA
MpaBWIaMHU TOBEAEHHS, KAK MUHUMYM, He JIOrhuHO. Kpome Toro, y 3TuX «HOpM» BOOOIIE OTCYT-
CTBYET TPeXWIEHHAasl CTPyKTypa, a COOTBETCTBEHHO, HE BHIPAKEH MPU3HAK 00S3aTEIbHOCTH U 00ec-

TEUCHHOCTH» .

B nesiom, HOpMaTUBHBIN XapakTep OOLIEPeryIsATUBHBIX MPeJIUCAHUI MoABeprajics uccieno-
BaTeJIsIMU COMHEHUIO 110 CJIELYIOIUM ITPUYMHAM:

* OHU HE UMEIOT TPEXIIEMEHTHON CTPYKTYPBI;

* HE YCTaHABJMBAIOT KOHKPETHBIE MpaBa U 005S3aHHOCTH CTOPOH;

* He oOpalleHbl K KOHKPETHbIM CyObeKTaM IpaBa;

* HE BEYT K BOBHUKHOBEHUIO KOHKPETHBIX ITPABOOTHOLIEHUM.

2. CoenacHo eémopoii mouke 3peHusi oouepezyAsimiueHvle KOHCMUMYYUOHHbIE NPEONUCAHUSL
0baoarom xapakmepom HOpMamueHOCmu , ABJSAI0TCA HOpMamHu paBa. Heo6xoauMo oTMeTuThb, 4To
JlaHHasi TOYKa 3peHMs1 HarOollee paclipocTpaHeHa B HayKe KOHCTUTYILIMOHHOT'O I1paBa U MpaBa v UMeeT
OoJblIIe BCErO CTOPOHHUKOB. [IprdeM, 3/1ecb MHEHMS YUEHBIX TAKKE Pa3JeIUINCh Ha JJBE IPYIIIbL.

Yacmoe u3 HUX cuumaem, 4mo oouepezyAsimueHvle NPEONUCAHUSL ABASIOMCS HOPMAMU 0C00020
MUNa, OHYU He COOEPHCAm KOHKPEMHO20 NPABUNA NOBEOEHUS], He UMEIOM NPeO0CMABUMENbHO-0053bl-
earouiezo xapakmepa v BO3JEUCTBYIOT Ha OOLIECTBEHHbIE OTHOILIEHUsI TEM, YTO YKa3bIBAIOT MPUH-
[UITHAJTbHOE HAIpaBJIeHHE MPABOBOTO PETYIMPOBAHMS KAKOH-TO OOJBIION IPYIITH OOIIECTBEHHBIX

OTHOLLICHHUIA .

Wpero o ToM, 4TO HOPMY TpaBa HeJb3sl PACCMATPUBATD JIUIIIb KaK PETYIATOP OOIIECTBEHHBIX
OTHOILIEHUI TpoBoaM B cBoux padortax FO. I1. Epemenro. KoHCTUTYIIMOHHBIE HOpMBI, cumnTai FO.
1. Epemenko, IBISIOTCS HOPMaMU 0coOoro xapaktepa. OHM MOTYT cofiepkaTh OIpeJeseHns I0pH-
OUYECKUX MOHATHM, YCTaHAB/IMBATh CTPYKTYPY OpraHoB rocyzaapcrsa. IIpu aTom oHuM He coaepixkar
3ampeTa Wi J03BOJICHHS], @ MOTYT JIAIIb YTO-TO KOHCTATUPOBATh, PEANHICHBATh. TakKMM 00pazoMm,
JeJ1aeT BbIBOJL yUEHbIN, IIPU ONPEAEIEHUN KOHCTUTYLIMOHHOW HOPMBI IOMUMO JPYTHX XapaKTePHBIX
MPU3HAKOB HEOOXOOMMO TaKke BKJIIOYATh YKa3aHWE HA TO, YTO OHA IO CBOEMY CONCPKAHHUIO €CTh

HE TOJIBKO ITPaBUJIO HOBCILCHI/IHS. B cBoeint ,HHCCCpT&L[PIOHHOfI pa60Te, HOCBHH.ICHHOfI HOpMaM COBCT-
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ckux Koncruryuuit, FO. I1. Epemenko yTBEpXkJall, 4YTO HE BEPHO CBOAUThH COIEPKAHUE KOHCTHUTY-
IIMOHHBIX HOPM HMCKJTIOUUTENIBHO K MTPaBIJIaM TIOBEICHUS TIPEIOCTABUTENIbHO-00S3bIBAIOIIETO XapaK-
Tepa. C ero TOYKM 3peHus1 BO3MOKHBI pa3Hble (POPMBbI [TPABOBOIO BO3JEUCTBUSI KOHCTUTYLIMOHHBIX
HOPM Ha OOIIECTBEHHBIE OTHOIIEHUS. B KOHCTUTYIIMOHHOM TpaBe MHOTO HOPM, HAIpaBJIeHHbIX Ha
3aKperUieHue KOMIUIEKCa KOHCTUTYLIMOHHBIX OTHOUIEHUH, HE SIBJISIIOIIMXCS NTPaBUJIaMU [TOBEJCHUS:
MPENITMCAHNS, YCTAaHABJIMBAIOIIME MTOJMTUKO-IOPUAAYECKHE ITPUHLIMIIBL, IPOrPAMMHBIE ITOJIOKEHNUS,
MIpEeNUCaHUs], ONPEENSIONIe CUCTEMY OPraHOB rOCyJapCTBeHHOM Biactu u apyrue. FO. I1. Epe-
MEHKO «BBICTYTIAET 32 IPU3HAHNAE UX KOHCTUTYLIMOHHBIMU HOPMaMH Ha TOM OCHOBaHMH, YTO 3aKPeIl-
J15151 KOHCTUTYLIMOHHbIE OTHOILIEHHU S, 3T MOJIOKEHHU I COEPKAT KOHCTATAIMIO ONPEIeJIEHHOTO (paKTa,

npujaBas eMy IpaBoByIO (popMy Bpra)KeHI/IH»9.

Iono6noro B3msaaa npuaepxusaicsa u B. C. Ocnosun. OH nucan: «<HopMmsl, hopmynupyromiye
LeJIb ¥ 33JJa4M TOCyIapCTBa, UMEIOT HOPMAaTUBHOE 3HAYEHUE B TOM CMBICIIE U TIOTOMY, YTO OHU I0pU-
JAMYECKH 00s13bIBAIOT OPraHbl FOCY/IApCTBa, €ro JOKHOCTHBIX JIUIT CIIEJOBATH STUM IIEJISIM 1 33/1a4aM,

XOTsI M HEe YCTAHABJIMBAIOT KAKUX-JIMOO KOHKPETHBIX MPAB U 00SI3aHHOCTEN» 10

HopMaTtuBHOCTB OOIIMX KOHCTUTYIIMOHHBIX MPEANMCcaHuii pu3HaBan u A. b. Benzepos, KOTO-
PBIi CUUTAJI, YTO KOHCTUTYIIMOHHBIE HOPMBI — 9TO «peajibHO CYIIECTBYIOMIAsl, 0OOOIICHHAs B HAW-
OoJiee BBICOKOW CTETeHM JIJIsI BAKHEUIIMX KaTeropuidi OOIIIeCTBEHHBIX OTHOIIEHUH, Hanboee 1ieje-
cooOpa3Hasi C TOCY/IapCTBEHHOW TOUKU 3peHUsI U 0OecrieueHHass BO3MOKHOCTBIO TOCY/IapCTBEHHOTO
MIPUHYXKJCHUS] CUCTEMa MacIITaboB (Mep) BO3MOKHOTO WJTH JIOJKHOTO ITOBEJCHUSI JIUI] U OpraHu3a-
unf/l»l I
Ty MO3UIMIO TaKke BbIpa3uiia B OIHOW U3 cBouX padbotr H. A. Muxanesa: «...HOPMBI-TIPUH-
LUIbI, HOPMBI-LIEJI U HOPMBI-OMPEIENIEHHs] TI0 CAMOM CBOEU MpUpojie He UMEIOT MOBEAEHYECKOrO
Xapakrepa (XOTs U MPernoNaraioT ero), T. €. He YCTAaHABJIMBAIOT MPABUJ MOBEIEHUS. DTU HOPMBI
MMEIOT KOHLENTyalnbHOe cofepkanue. OHM 3aKpervIsioT OCHOBBI, MPUHIIMITUAIIBHBIE YCTOU OOIIe-
CTBEHHO-9KOHOMHUECKOH (popMarvu, BIUSIOT Ha (pOpMUpOBaHKe BceX cep 0OIEeCTBEHHON KIU3HU
— TIOJIMTUIECKOM, SKOHOMUYECKOH, COLMATIbHOM M TyXOBHOM. B camom nerte, TpyaHo ceOe mpejcTa-
BUTb, UTO MOKHO PETYJIUPOBATh «IIOBEICHNE» OJIUTHUECKON U SKOHOMUYECKOI CUCTEMBbI OOIIIEeCTBa,

€ro COLIMAJILHOW OCHOBBI, HALIMOHAJIBHO-TOCYAAPCTBEHHOIO YCTPOMCTBA» 12

A. H. Kum ormeda, 4to OOIIMM CBOWCTBOM KOHCTHUTYLIMOHHBIX HOPM SIBJISIETCS MIX CIIOCOO-
HOCTb OKa3bIBaTh BO3JCUCTBUE Ha OOIIECTBEHHBIE OTHOIIEHHS. [Ipr 9TOM OT MHBIX HOPM IpaBa OHU
OTJIMYAIOTCS TEM, UTO OKA3bIBAIOT BO3IEHCTBHE ITyTEM 3aKPEIUICHUS ONPEJEIEHHOTO pekUMa U Iy TeM

peryMpoBaHyst OOIIECTBEHHBIX OTHOIIEHUH. B TO ke BpeMsi HOpMBI TEKYIIIEro 3aKOHOAATENbCTBA —

|
TOJIBKO ITYTEM PETyJINPOBAHUA O6I_HCCTBCHHI>IX OTHOIICHMH 3.

Ilo muenuto B. /]. Mazaesa nefictBrie OOIMIMX KOHCTUTYIIMOHHBIX MPEANTUCAHUN Ka9eCTBEHHO
OTJIMYAETCS OT BO3JEHCTBUS HOPM KOHKPETHOro Xapakrepa. He ciienyer cBOOUTh, € €ro TOYKHU 3pe-
HUS1, CBOEOOpa3ue OCYIIECTBICHU s OOIIHMX TIOJIOKEHUH K XapaKTepy pean3aliuy OT/IEIbHBIX TPABUJT

IIOBEACHUA. OTCIOI[a AdBTOP AEJIACT BbIBOA O CYIHIECTBOBAHUHN B KOHCTUTYIHMOHHOM IIpaBE ABYX YPOB-

Hell KOHCTUTYLIMOHHOTO PEryJMpOBaHus — OOIIETO U KOHKPETHOTO 14

M. U. baiimun, B. K. Babaes, ToBOpsi 0 Ae(pUHUATIUAX,, TPUHIUIAX U APYTHX MOJOOHBIX TPABO-
BBIX TIPEINTMCAHUSX, OTMEUAIIH, YTO «OHH JIEHCTBUTEIIHHO HE MPEIHCHBAIOT CYOBEKTY TOT WJIA MHOW
BapHUaHT TMOBEICHUs, JaJIeKO He BCe M He BCer[ia MOTYT OBbITh IOJIOXKEHBI B OCHOBY pellleHUs I0pHIH-
yeckoro aesa. OHako Bce OHU HOPMATUBHBI U UMEIOT MPaBOBOM XapakTep. PakT BKIIIOUEHUsT ITUX
TMOJIOKEHUH B 3aKOHOJATENILHBINA aKT COOOIIaeT UM Iopuandeckre cBoiictBa. HopMaTuBHBI 3aKkper-
JICHHbIE B 3aKOHOJATEJIbCTBE Je(PUHUIIMU, TPUHIUIIBI PaBa, XapaKTEPUCTUKA MOJTUTUYECKUX MPO-
1IECCOB, MTPOMCXOASIIMX B OOIIECTBE, STANIOB UX PA3BUTHUS, ONpelesieHre 1IeId U 3a/1a4u MTPaBOBO-
BOTO peryJrpoBaHus U T. A.». [lanee uccienoBareny mpoaosrkaoT: «Hopmbl ipaBa, Takum 00pazom,
HE CBOJIATCS TOJIBKO K TIPaBWJIaM TIOBEJICHH S, KOTOPbIe COCTaBJISIIOT JIMIIbL OJIHY, XOTS M HauOosee
pacrpoOCTPaHEHHYIO Pa3HOBUAHOCTD IOPUANYECKUX HopM»15 .
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[MomoOHBIX B3MISAIOB IPUACPKUBAIACH, HAapuMep, J1. I1. [lIuvaiinosa. 1o ee MHEHHIO B TEOPUH
TpaBa MocJie JJTUTETBHOTO Meproaa 00CYKICHUS YTBEPIUIICS B3MJIsA]] HAa MOHSTHE TIPABOBON HOPMBI
Kak Ha 0oJiee MMPOKYI0 KaTeropyio, YeM MPaBUJIO MOBEACHUsI, UMEIOIIee PeACTaABUTETBHO-0053bI-
Batonwii xapakrep. To ectb, cuutana JI. I1. llImatinosa, Hopma He 0053aTeSILHO TOJKHA COAEPKATh

KOHKPETHOE MPaBWJIO TIOBEJICHU S, YKa3aHUe Ha KOHKPETHbIE MTPaBa U 00s3aHHOCTH CyOBEKTOB IpaBa

1
" NNOPOXKAATh KOHKPETHOE ITPABOOTHOLICHUE 6.

B. A. Pocesckuii BO3paskall IPOTUB MOJNOKEHUsI, «<KOTOPOE MHOTUMH TEOPETUKAMMU IpaBa pac-
IICHUBAeTCsl Kak He TpeOyloliee 0coObIX JI0Ka3aTelbCTB, OyATO MpaBoBas HOpMa JOJDKHA 00si3a-
TEJIbHO CTPOUTHCS 1O KaKOW-TO 3apaHee 3aJaHHON cxeMe (YCTaHaBJIMBATh MpaBa U OOS3aHHOCTH
CTOPOH, UMETh CTPOTO OMpe/IeIEHHYI0 BHYTPEHHIOI CTPYKTYPY) M TOJIBKO TOrJja OHA MOXKET COIep-
’KaTh MpaBUia MOBEICHUSI JIIOAEH, IPeyCMaTPUBAaTh T BAPUAHTBI, KOTOPBIM JIOJKEH CJIEI0BATh Yelo-
BEK B IIpoliecce CBOeil AesTeNbHOCT». [1o MHeHuIo B. A. Piicegckoz0 KOHCTUTYIIMOHHBIE MTPeIIca-
HUS$1, KOTOPBIE CONEPKAT COIMATbHO-9KOHOMUYECKYIO U TIOIMTUYECKYI0 XapaKTepUCTUKY OOIIeCTBa,
3aKPEIUISIOT MPUHIMITBL OOIIECTBa, SIBJISIIOTCS HOPMaMU IpaBa, HO UM HE TPHCYIIA TPEXJIEeMEHT-
Hasl CTPYKTYpa, MOCKOJIBKY (pOpMa 3TUX HOPM YCTaHABJIMBAETCS 3aKOHOMATENIEM B COOTBETCTBUU C
UX OOIIMM cofiepkaHueM». Kpome Toro «B Toii cepe 0OIecTBEHHBIX OTHOIIEHUH, B KOTOPOH JeH-
CTBYIOT OOIIFe KOHCTUTYIIMOHHbIE HOPMBI, UX PETY/ISTHBHAS (DYHKIIMSI BHIPaKaeTCsl B BOSHUKHOBE-

HUM MMPABOBBIX OTHOITIEHUI 0COOOT0 TUTA, 00JIaIAI0MX Hanbosee OO0IIUM XapaKTepoOM» 17

C. B. Kabvuues Takxke [OKa3bIBaET, UTO IMOHSATHE IPABOBOM HOPMbI KaK IpeJOCTaBU-
TEJIbHO-00SI3bIBAIONIETO MPaBUJIa TIOBEICHHUSI HE MOKET B COBPEMEHHBIX YCIOBUSIX CITYKHUTh 3(ppek-
TUBHBIM MHCTPYMEHTOM I03HAHUSI IIPAaBOBOM JEWCTBUTENLHOCTU. BCce Tak Ha3plBaeMble «HETUINY-
HbIe» MPENUCaHus (HOPMbI-TIPUHLIUIIBL, HOPMbI-Ie(PUHUIMN, HOPMbI-AEKJIApalluK U [Ip.) 001a1a10T

PEryJIATUBHBIMU CBOMCTBAMU U Pa3IMYAIOTCS JIUIIIH TI0 CIOCOOY BBIPAKEHUSI TOCYIapCTBEHHO-BIIACT-

o 1
HOT'0 YKa3aHU, ITPOABJIAOIIECIOCA B UX CJIOBECHOU (bOpMYJII/IpOBKC 8.

/Jlpyeas epynna yueHvlx 8 pamKax paccmampusaemori NO3UKUU RPUOEPHCUBAEINCSL MO20 MHEHUS,
umo oouepezynsimeHbvle NPeONUCaHUsl KaK U 8ce Opyeue HOpMbl NPada coOepiHCcam npasuno no8eoeHuUs .
[IpencraButeniem 310 TOUKM 3peHUs fABsAETCA Takxke B. O. Jlyuuw, nonaraionyii, 4To, HECMOTPs
Ha OCOOEHHOCTH BHEIIHErO BbIPaXEHHS, KOHCTUTYIIMOHHbIE HOPMBI OIpPEeessioT OCHOBHBIE Mapa-
METpHI (IIeJIM, TPaHUIIbI, CIIOCOOBI, YCIIOBUSI) TIOBE/ICHUSI COIIMAIIBHBIX CYOBEKTOB. Bece KOHCTUTYIIN-
OHHBbIE HOPMbI YCTAHABJIMBAIOT MpaBuja noeeaeHus. Ho — nHoraa 3aByairpoBaHHO (OpPUEHTUPYIOT,
OKa3bIBAOT KOCBEHHOE BO3JEICTBUE). B TOM umnciie — 1 HOpMBI-ITPUHLIMIIBI, HOPMBI-OIPENEICHUS,
TaK Kak C COIEpXKaIlIMMUCS B HUX YCTAHOBJICHUSIMU JOJKHBI COOTHOCUTb CBOE TMOBEEHHUE JII0ObIe

couabLHbIE cy61)eKT13119. [ToBeneHueckuii XxapakTep HEKOTOPHIX KOHCTUTYIIMOHHBIX HOPM, 110 MHE-
HUIO B. O. Jlyuuna, CKpBIT, HO 9TO HE 3HAYUT, YTO OHU HE YCTAHABJIMBAIOT MpaBWia noBeAacHus1. Mnaue

9TO OCa0MsI0 OBl peryasTHBHBIN noteHan Koncruryimu PO 20 Iox KOHCTUTYIIMOHHOH HOP-
MOW, — ITUIIIET aBTOP, — CJIEyeT IIOHUMATH JIOYI0 Mepy TIOBEICHU ST OOIIEro XapakTepa, BRIPaXeHHYIO
B (popMe KOHCTUTYLIMOHHOTO TPEIINCAHUsI, OXBATHIBAIOIIETO BCSKUI MPUEM MJIM CIIOCOO OLICHKH
OOIIECTBEHHOTO MOBE/ICHHS: YCTAHOBJICHUE TIPUHITUIIA WM TIPABIJIA, OTIpe/IesICHHE LISV, 3aJa491 UTH
HAIPBJICHUS JISATSILBHOCTH, 3aKperlyIeHue Ha3BaHU s, TIOHATHS MO0 (DYHKIUH U T. 2

C B. O. Jlyuunwim cornacen O. E. Kymaghur, KOTOPBIA CUUTAII, UTO MPABUJIO MOBE/ICHH S BbIpa-
kKaeTcs B OOIIeperyIsITUBHBIX HOPMaX B CAMbIX OOIIUX YepTax ¥ MOXKET ObITh BBIBE/ICHO JIUIIIb TTOCTIe
COOTBETCTBYIOIIETro aHau3a. M XoTs ucciaesoBaresb yTBepsK/1al, YTO HOPMbI JaHHOTO BUa He (pop-
MYJIMPYIOT IeTajiell PaBOBOI'O PETYJIMPOBAHUS U COAEPIKaIlleecs] B HUX IMPABUIIO MOBEACHH S HE HAXO-

JWT YETKOTO BBIpAKEHUS B OMpeIeJIeHHOM ITPaBOBOM aKTe, TeM He MeHee caM (hbakT, uTo oOIepery-

22
JIITUBHBIE HOPMBI cofiepikat npasuiio noseaenust, O. E. Kymagurnvim He oTpyunancs ™.

Bpsia mu Ha cOBpeMeHHOM 3Tare MOKHO OTPUIIATh Pery/vpyloliee BO3IEHCTBIE OOIINX HOPM.

Kax BepHo otmeuaet C. B. Kabviutes, Henb3s IPU YICHEHUU [TPABOBOI IPUPObI IPUHLIUIIOB, Aedu-
HULIMIA U JPYTUX MOJOOHBIX MpeIMCaHui CTaBUTh BO IJIABY yIJIa SI3BIKOBOE O(pOpMIIEHME TpaBa 1
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OTpUIIATh HOPMATUBHOCTH TMOJIOKEHUN, U3JIOKEHHBIX HE B UMIIEPATUBHOM, a B MIOBECTBOBATE/ILHOM
dbopme. B nanHOM cllyyae POMCXOOUT «CMEIIIeHHE s3bIKa U METasI3bIKa MpaBa, CJIOBECHOTO 0popM-

JIEHUs1 HOPMBI M CaMOM HOprI>>23. JleficTBUTEHHO, HECMOTPSI HA TO, YTO OOIIEPEryIsSTUBHbIE KOH-
CTUTYLIMOHHO-TIPABOBbIE HOPMBI HE YCTAHABJIMBAIOT KOHKPETHOIO IpaBHJIa MOBEIEHUS], OHU OYep-
YMBAIOT €T0 PaMKH, I'paHulbl. B 3TUX rpaHuLax JOJKHBI AEHCTBOBATh CYOBEKTHI IpaBa U, TAKUM
00pa3oM, 3aKOHO/IATENh PErYINpPYeT MOBeIeHNe YWieHOB oOmiecTBa. Hanpumep, ycraHaBnmBasi npyH-
LIMIT CBETCKOI'O IOCYIapCTBa MJTH MOJIUTHYECKOTO TUTI0PAJIM3Ma, 3aKOHOIATEIh TEM CaMbIM PETyJIUpYyeT
TMIOBEJIEHNE BCEX rOCYAAPCTBEHHbBIX OPraHoOB, IOJKHOCTHBIX JIULI, TPaXJaH U UX 00bEAMHEHUI, KOTO-
pbie B CBOEH IeSITEJIBHOCTH JOJDKHBI COOMIOaTh 3ToT npuHmi. Tak, B (punocodum npuHImn ornpe-
JEeNsIeTCs He TOJIBKO KaK «IIepBOHAYAJIO, PYKOBOASAIIAS UJIEs», HO U KaK «OCHOBHOE IIPABUJIO MOBE/Ie-

Hus» >+, To ke Kacaercst u HOpM-jeduHuImii. Eciiu 3akoHonaTe b yCTaHABIIMBAET, YTO «IPAKAAHCTBO
Poccuiickoit depepaiiiu — ycroiturBasi mpaBoBasi CBsib jiniia ¢ Poccuiickoit Penepative, Boipaxa-

[o11asics B COBOKYITHOCTH UX B3aUMHBIX I1PaB U 00SI3aHHOCTEl» >, TO JaHHAs HOpMa PEryJUpyeT Kak
TMIOBEJICHUE I'pask/laH, TaK U MOBE/IEHUE rOCYAapCTBEHHbIX OpraHoB. PyKoBOICTBYSCH JaHHOW HOPMOIA
B CBOEM ITOBE/ICHUH, I'PakJaHMH BIpaBe TpeOOBaTh OT rocyJapcTBa odecriedeHnsi eMy MpaB, BHITEKa-
IOLIMX U3 IPaXAaHCTBa. B TO e Bpems rocyaapcTBo BIpaBe MOTpe0oBaTh OT IPaX JAHUHA BbIIOJIHE-
HHS €r0 IPaKJaHCKHUX 00s3aHHOCTel. OOpaThMCcs elle K HeKOTOPBIM onpeesieHrusM. Tak, cornacHo
ct. 6 denepanbHOro 3akoHa ot 26 ceHTsa0ps 1997 r. Ne 125-P3 «O cBoOOIE COBECTH U O PEIUTH-

O3HBIX OOBEAMHEHIAX» 0 11071 PeMruo3HbIM 00beIMHeHeM B Poccwriickoii deniepariv ToHMMaeTCst
JI0OpOBOJIbHOE 00BeIMHEeHNe rpaxaad Poccuiickoit ®eniepaliyiv, WHBIX JIUII, IIOCTOSTHHO U Ha 3aKOH-
HBIX OCHOBAHUSIX MPOKUBAIOIIMX Ha Tepputopun Poccuiickont ®enepaii, 00pa3oBaHHOE B IIEJISAX
COBMECTHOI'O MCTMIOBEaHUSI U pacipocTpaHeHusi Bepbl. Ha ocHOBaHMM TOJILKO 3TOM Je(DUHUIIMN UHO-
CTpaHHbIE I'pakJaHe, MOCTOSTHHO U Ha 3aKOHHBIX OCHOBaHMSIX MpouBaoive B Poccutickoit ®enepa-
1M, BIIpaBe ObITh yUYACTHUKAMM PEJIMTHO3HBIX 00beqHEeHMH. [IpuBe/ieHHbIe PUMEephI JOKA3bIBAIOT
HaM, YTO MIPUHIIUIIGL, AeUHUIIH, LIEJIU, 33]]a41 UMEIOT HOPMAaTUBHBIN XapaKTep, BHIIOIHSIOT pery-
JMpyoLyio (byHKIIMIO, He SIBJISISCh TpaBUJIaMU MOBeJEHUs 110 cBoei mpupoze. Kpome toro, peanusa-
1151 KOHKPETHON HOPMBI-TIPaBUJIa TIOBEICHHU I HEBO3MOXKHA O3 YACHEHH S CYObEKTOM TeX KaTeropuii,
SIBJIGHUU W MOHSITUH, KOTOPbIE 3aKPEIUISIIOTCS HOpMaMU-Ie(PUHULIASIMU, HOPMaMU-TTPUHLIATIAMU U
ApyruMu oOIIeperyIaTuBHBIMI HopMamu. CliefoBaTesIbHO, TToBeIeHUe CyObheKTa JOIKHO CTPOUTCS B
COOTBETCTBUU C TEMH IMPU3HAKAMU, KOTOPBIE COJIEPXKATCS HAITPUMep, B Ae(DUHUIIUUN «TPAKTAHCTBO,
«TIOJTUTUYECKAs TAPTUS», KMUTUHT», «[TMKETUPOBAHUE» U T. II.

HopmaruBHblii XapakTep oOIeperyIsITUBHBIX MPEAIMCaHUi TPU3HAH U B TIpakTuKe KoHcTH-
tyuuonHoro Cyna P®. Tak, B I[locranosnenuu ot 27 siuaps 1993 r. Ne 1-I1 KoHcTutynmoHHbIi
Cyn P® cchopmynupoBat mpaBoByIo MO3UIIUIO, COTJIACHO KOTOPOU MPUHIIUIILI CITPABEIJTMBOCTH, IOPH-
JMYECKOTO PaBEHCTBA, FAPAHTUPOBAHHOCTH TOCY/IAPCTBOM IIPaB U CBOOOJ YesioBeKa U IpakJaHuHa,
3akperuieHHble B KoHctutyiun P® oOnmamaoT BHICIHIEH CTENeHbl0 HOPMATUBHON OOOOIIEHHOCTH,

MMEIOT YHUBEPCAJIbHBIN XapaKTep M OKa3bIBAIOT PEryiupyloliee BO3AeiCTBIe Ha Bee cepsl ooIme-

CTBCHHBIX OTHOH_IeHI/II‘/JI27 .

B nenom, obuieperyasTUBHbBIE UM UCXOIHbIE (OTHPaBHbIE) HOPMBI MpPaBa «3aHUMAIOT BbIC-
HIyIO CTYTIeHb B 3aKOHOZIATENbCTBE, MMEIOT HanOosiee o0IHii XapakTep (Handosee BHICOKYI0 (hopMy
a0CTparpoBaHus) ¥ UTPAIOT 0COOYIO POJIb B MEXaHW3ME MPABOBOTO PEry/IMpPOBaHKsI OOIIECTBEHHbIX
OTHOLLEHUI. DTU HOPMBI ONPEAEIAI0T UCXOAHbIE Hayalla, OCHOBBI IIPABOBOI'O PETYJIMPOBaHMUsI O01Ie-
CTBEHHBIX OTHOLLCHUIA. B 5TOM X OCHOBHOE HA3HAUCHHE» ..

WX 0coGeHHOCTH B KOHCTUTYIIIOHHOM TIpaBe 3aKJII0YAIOTCS B CEAYIOIEM:

* OOIIEPEryISITUBHBIX HOPM B KOHCTUTYITHOHHOM TIpaBe 3HAYMTENILHO OOJIbIIIe, YeM BO BCEX
JPYTUX OTPACIISIX POCCUICKOTO MpaBa;

* 4acTh OOLIEPETrYIATUBHBIX HOPM COICPKUTCS B MICTOUHMKE, 00JIaIAI0IIEeM BbICIIEH I0pHUIH-
yeckoil cuioil — B Koncturyuuu Poccuiickoit denepaunuy;
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* OOIIeperyJIATUBHBIE KOHCTUTYITMOHHO-TIPABOBbIE HOPMBI UMEIOT 3HAUEHWe He TOJBKO IS
OTpac/Iy KOHCTUTYLIMOHHOTO IPaBa, HO M JUIs1 POCCUIICKOTO IIpaBa B 1IEJIOM;

* MOPOXJAIOT MPABOOTHOIIEHHUsI OOIIETO, 2 He KOHKPETHOTO XapaKTepa;

* YYUTBIBAIOTCS MPH MPUMEHEHUH JTI0O0M KOHKPETHOPETYIATUBHON HOPMBI TIPaBa;

* KaK MMPaBUJIO, OOIIePEryJIITUBHBIE HOPMBI He 00pa3yloT IOPUINUYECKUX MHCTUTYTOB, & BXOAAT
B COCTaB MHCTUTYTOB HApAAY C KOHKPETHOPETYISATUBHBIMU HOPMaMHU.

VueHble Mo-pa3HOMY MOAXOAAT U K BOMPOCY O KJIacCU(UKAIIUKM OOIIEPETyTTUBHBIX HOPM.
Tak, JI. Il. llImaiinosa nipenjaraeT BbIIEATh TPYU BUAA TAKMX HOPM: HOPMBI-TIPUHLIMIIBI, TIPO-
rPaMMHBIE HOPMbI M1 HOPMbI-337a4d. B oTIMuue OT mporpaMMHBIX HOPM, UMEIOIIUX MEPCIIEKTUB-
HBII XapakTep, HOPMbI-IIPUHIUIIBI, 110 MHeHUIO JI. I1. [IImaiinosoti, (GPUKCUPYIOT COBPEMEHHBIN YpPO-
BeHb OOIIECTBEHHBIX OTHOIIIEHHH, CO3/IAI0T IOPUIMYECKYI0 OCHOBY ISl JIOCTHIKEHUS TIeJIed U 3a/1a4,
coziepXkaluxcsl B IporpaMMHbIX HopMmax. OT HOpM-3ajay MPorpaMMHbIE HOPMBbI OTJIMYAIOTCS COZIEP-
JKaHUEM, 3HAUEHUEM U MepuoIoM JielcTBUsA. [IporpaMmmMHble HOPMBI MHIMBULYIM3UPYIOTCS B 3a/1a-
YaxX pa3jIMYHbIX OPraHOB M KOHKPETU3UPYIOTCS B 33/1a4aX HOPMATUBHBIX akTOB. OHU CBOUM COJIEp-

2
KaHUECM HPEOOoIPEACIAI0T COACPKAHNE HOPM-3a1a4 9. B. O. ﬂytmn Ha3bIBA€T HOPMBI-IIPUHIMIIDI,

HOPMBI-LIEJIN 1 HOprI-IICCbI/IHI/IHI/II/I3 ° 0. E Kymagun BbIOENseT 1Ba BUOA OOIIEPEryIsTUBHBIX
HOPM: HOPMBI, YCTaHAaBJIMBAIOIIKE WUCXOAHbIE Hayajla IIPABOBOIO PETryJIMPOBAHUA U YUPEKIAIOLIUE
MIPUHLIAIIBL WA CTPYKTYPY OPraHOB IOCYIAapCTBA — 3TO YUYPEAUTEIbHBIE WM OTIIPABHBIE HOPMBI;

HOPMBI, YCTAaHABJIMBAIOIIHEC JICTAJILHBIC OIMMPEACIICHHUA TEX WJIM UHBIX ITPABOBBIX MMOHATHUH — ,ZLG(I)I/IHI/I-

THUBHBIC HOpMLI3 ! .

B nocnenytonmx yacTsax HacTosmiel paboThl Mbl IOAPOOHEE OCTAHOBMMCS Ha XapaKTEPHCTUKE
OTIEJIbHBIX BUJOB OOLIEPEryIATUBHBIX HOPM KOHCTUTYLIMOHHOTO MpaBa Poccuu: HOpM-NpUHIMIIOB,
HOPM-Je(PUHULIAN U KOJJIM3UOHHBIX HOPM, IIOCKOJIBKY MIMEHHO 3TH HOPMBI, C HaIllEW TOYKU 3PEHUs,
IIpU3BaHbl 00ECIIeYMBATh €IMHCTBO CUCTEME MPaBOBOTO peryarpoBaHus Poccuiickoit ®enepanui.

ITpusHaHue oOLeperyIATUBHBIX PEANMCAHII HOPMaMU ITpaBa MPUBOAUT HAC K HEOOXOAUMO-
CTH pa3pelIeHus elle OTHON MPOOIeMbl — IPOOIEMBI ONpeieIeHNsI TIOHATHS! KOHCTUTYIIMOHHO-TIPa-
BOBOI HOpMBI. B Teopui npaga e1tie B COBETCKUI MEPUOJ MPeJIarajoch peluTh 3Ty IpolieMy yepes
3aMeHy TepMUHA «IIPAaBUJIO MOBEJEHHs» Ha KaKOW-TMOO WHOM, HAaIlpUMep — BeJIeHUe, MPeAITIcaHue,
obpazen u 1. . Tak M. U. baiimun v B. K. babaes nipeanaraioT onpeessaTh HOpMy IpaBa He depes
MIOHATHE «IIPABUJIO MOBEAEHUS», a yepe3 Oosiee oOliee NOHATHE — «BEJIEHHe», TAK KakK OIpeese-
HUE I0PUANYECKON HOPMBI JOJIKHO OBITh POAOBBIM MOHATHEM, OXBATHIBAIOLIMM CYILECTBEHHbIE IIPU-

32
3HaKM BCEX BUJIOB MPABOBbIX HOPM™~~. O TOM, YTO BCSIKAasi HOPMa IpaBa €CTh BEJICHUE MUCAJT TAKKE
A M. Maza3u1—tep33. TepMUH «HOPMaTUBHO-ITPABOBOE MPEAINMCAHNE» ObLT BIIEPBbIE UCTIONb30BaH A.

B. MuwceeuweM34.

OpnHako BbIIIE HA KOHKPETHBIX MPUMEpPax Mbl yOSqWIHCh B TOM, YTO U OOIIEPEryJsTHB-
Hble HOPMbI KOHCTUTYLIMOHHOI'O IIPaBa HalpsMyl0 BO3JEHCTBYIOT Ha moBeneHue jmoneil. [loatomy
He OyJeM MpeJprUHAMATh TOMBITKY HAUTH KAKOW-TO HOBBIA TEPMHH, YUUTHIBAIOIINI OCOOEHHOCTH
oO0IIeperyasTUBHBIX HOPM U OCTAHOBUM CBOW BBIOOP Ha TEPMUHE «IIPABUIIO TIOBeaeHuUs». [1pu pop-
MYJIMPOBAHUM OTIPEIeNICHUs MMOHATUS] KOHCTUTYLIMOHHO-TTPABOBBIX HOPM BaXXHO TaKXke€ YUYUTHIBATh
TaKOM MX IMpPU3HAK KakK MpeIMET MpaBoBOro perynvpoBaHus. Kak n3BecTHO, miaBHas crenuduka
IpeJMeTa IPaBOBOIO PEryJIMpOBaHKsI KOHCTUTYLIMOHHOIO IIPaBa 3aK/II0YaeTcsl B €ro JIBOMCTBEHHO-
ctu. C 0oIHOM CTOPOHBI KOHCTUTYIIIOHHOE TPAaBO PEryJIupyeT 0a30Bble, OCHOBOIOJAraIoe OTHO-
IIeHHsT BO BceX cepax KU3HM OOIIECTBa, a C IPyroil CTOPOHBI B TAKMX chepax Kak rpakJaHCTBO,
(dbeneparrBHOE YCTPOMCTBO U CUCTEMA ITyOIMIHOM BJIACTU OTHOIIICHUS PETYTUPYIOTCS B TIOJTHOM 00b-

eme. [MonpoGHee 0COOEHHOCTH TMpeMeTa KOHCTUTYIIMOHHOTO MpaBa OyayT pacCMOTPEHBI HAMH B
NOCJIeIYIOIINX TJIaBaXx.

14



H. E. TaeBa. «HopMbl KOHCTUTYIIMOHHOTO MpaBa B CUCTEME IPABOBOTO perynvupoBanus Poccuiickoi deneparuv»

Jpyroii 0COOEHHOCTBIO HOPM KOHCTUTYITUOHHOTO TIpaBa sIBJISIETCS TO, YTO OHU He BCET/Ia UCXO-

AAT OT rocygapcta. Psj HopMm 3Toi oTpaciy NpUHUMAETCsl OpraHaMi MECTHOTO CaMOYIIPaBJICHHU S 36
Kpome Toro, Hopmbl KOHCTUTYLIMOHHOTO TIpaBa MOT'YT PMHUMaThcs HaporoM Poccuiickoi denepa-
K Ha pedepeHyMe (MM ero 4acThio — ey 310 pedepeHayM cyobekta Poccuiickoit deneparym).
Ty 0COOEHHOCTH TaK:Ke HEOOXOIMMO yUUTHIBATh IPH ONPEAEICHNUH MOHATHS KOHCTUTYIOHHO-TIPa-
BOBOU HOPMBI.

B onpenenenny NoHATHS HOPM KOHCTUTYLIMOHHOTO IpaBa BaKHO MOTYEPKHYTh TaKOHM UX MpHU-
3HaK KaK KOHCTUTYMpYIOLlee 3HAYeHHE JaHHbIX HOpM. HOpMbl KOHCTUTYIIMOHHOIO IpaBa COCTaB-
JISIIOT CBOEOOPA3HBIA «CKEJIeT» MPABOBOTO PETYJIMPOBaHKS, HA KOTOPOM OCHOBaHbI HOPMBI JIPYTHX
orpacieit mpaBa. Kpome Toro, Ha COBpeMEHHOM 3Tare MJIET MPOLECcC TaK Ha3blBA€MON KOHCTUTYILIH-
OHAJIM3AlIMKU OTpaciell pOCCUICKOro Mpasa, a Takke MPaBOPEaTU3aLMOHHON U MPaBONPUMEHHUTEb-
HOH NpakTuKy. HopmMbl KOHCTUTYLIMOHHOTO T1paBa U, B NIepByIo oyepeab, HopMbl Koncturyimu PO,
CTaJM pabOTAOIIMMHU, TIepecTaIn ObITh (POPMaIbHBIM 3aKperuieHneM a0CTPaKTHBIX, HE Peasli3yeMbIX
B JKWU3HU IIPUHLIMIOB U 3a7a4. HOpMbI KOHCTUTYIIMOHHOTO IIPaBa BOIUIOLIAIOTCA B KU3Hb. OrpoMHas
poib B 3TOM ITpouecce npuHamie:xxuT Koncrurynnonnomy Cyny PO.

Ha ocHoOBe cka3aHHOTO HOpMY KOHCMUMYUUOHHO20 NPABA MONCHO ONPEOeAUms KaK NPUHANOE
Hapooom Ha pegheperoyme (Ul €20 Hacmvio) UAU UCXO0OsULee 0N 20CYOAPCIEa MU0 UM CAHKUUOHUPO-
8aHHOe, 00UWE0DA3aMeNbHOe, POPMANLHO ONPeOeNeHHOE NPABUNO NOBEOEHUSl, 00eCneUeHHOe MePaAMU
20CY0apCmeeHH020 NPUHYIHCOEHUSL U Pe2yaupyiouee 6a308ble OCHOBONONAZAIOUIUE OMHOULEHUSL B0 BCEX
cpepax dHcusHU 0bUleCmea, a maxdHce OMHOWEHUS 2PAACOaHCEA, PedepamuerHoz0 Ycmpoicmea u
cucmemy opearo8 NYOAUMHOU 81ACTU, UMEIOUlee KOHCMUmyupylouee 3Ha4eHue .

J171s1 HOpM KOHCTUTYIIMOHHOT'O ITpaBa XapaKTepHbI TPU3HAKH, OOIIUE AJI51 BCeX PABOBBIX HOPM:
UCXOZAT OT TOCYAApCTBa JIMOO CAaHKLIMOHUPYETCS MM; 00NaaloT (popMasbHON OIpee/IeHHOCTHIO;
peanu3anusi HOpM 00ecCreunBaeTCsl MPUHYIUTEIBHON CHIION TOCYAapCcTBa; SIBISIOTCS 00Imeoos13a-
TEJIbHBIMU; UMEIOT OOIIKMI XapakTep.

Onnako, ocodasi IOpUANYECcKast MpUpoAa HOPM KOHCTUTYLIMOHHOTO IMpaBa OTPaXaeTcs B MX
0COOEHHOCTSIX, OTVIMYAIOIIMX 3TU HOPMBI OT HOPM JPYTUX OTpacieil npasa. Y4YeHble-KOHCTUTYLIMO-

HaJIUCTBI, XapaKTEPU3yAd HOPMbI KOHCTUTYLIMOHHOT'O ITpaBad, TPAAUITNOHHO BBIACIAIOT CJICAYIOIUE UX

OCOBEHHOCTH

— ocoboe conepkaHue, HaXOAsIIeecs B 3aBUCUMOCTH OT TOH c(pepbl OOIIECTBEHHBIX OTHOIIIE-
HUH, Ha peryJIMpoBaHUe KOTOPOU HarpaBjieHbl JaHHbIe HOPMbL. OCOOEHHOCTh HOPM KOHCTUTYITOH-
HOT'O TIpaBa 3aKJII0YaeTCsl B TOM, YTO OHU PEryJUpyIOT OOIeCTBEHHbIE OTHOIIIEHHUS BO BeeX cepax
KHU3HHA 00IIecTBa (MMOMUTUYECKON, SKOHOMHYECKOM, COIMAIBHON, KyIbTypHOU). OHM 3aKperisioT
OCHOBBI TIOJIMTHYECKOTO, COIUATBHO-9KOHOMUYECKOTO U JIyXOBHO-KYJBTYPHOTO YCTPOWMCTBA OOIIe-
CTBA.

— UCTOYHUKH, B KOTOPHIX OHH BBIpakeHbl. YacTh STHX HOPM COEPXKUTCS B aKTe, 0OIamaio-
IeM BhICIIen opuanueckor cuiior — B Koncrurynum Poccuiickoit @enepaniuu. Takske 31€ch MOKHO
Ha3BaTh OCOOBIN UCTOYHUK HOPM KOHCTUTYITMOHHOTO TTpaBa — 3aKOHHI O ToIpaBKax K KoHcTutymu
Po.

— HOPMBI KOHCTUTYIIMOHHOT'O IpaBa 4acTo BBICTYNAIOT B KAUECTBE CTAH/IaPTOB, MPABOBBIX ITa-
JIOHOB JIJIs1 HOPM MHBIX oTpacieil. OTpaciieBbie HOPMbI IPU3BAHbI IETATM3UPOBATH UCXOIHBIE HOPMBI
KOHCTUTYIIMOHHOTO IPaBa, HAMOMHATh UX COOCTBEHHBIM OTPACIIeBBIM COfIepXKaHUEeM, He MOTYT UM
MPOTHBOPEunTh. [laHHas 0COOEHHOCTh MpUCYIa HOpMaMm, cofepskamumcs B Koncruryrmu Poccuii-
ckori Peneparuu.

— KOHCTUTYIIMOHHO-TTPABOBBIE HOPMBI OTJIMYAET CBOeoOpa3ure nx Bua0B. Cpey KOHCTUTYIIH-
OHHO-TIPABOBBIX HOPM MPeoOalaloT TaKk Ha3biBaeMble OOIIEperyIATHBHbIE HOPMbI (HOPMBI-TIPHH-
MBI, HOPMBI-33/1a91. HOPMBI-1IEJIA, HOPMbI-JIe(PUHULIUU U TIP.);
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— MpeaIcaHus, CoOAepKalllMecs] B HOpMax KOHCTUTYLIMOHHOTO 11paBa, UMEIOT yUpeAUTEIbHbIN
Xapakrep. TO 03HAYaeT, YTO OHM SIBJISIOTCS EPBUYHBIMU 110 OTHOILIEHUI0 K HOPMaM BCEX MHBIX
HOPMATUBHBIX MPABOBBIX AKTOB.

— IJIsl HOPM KOHCTUTYLIMOHHOTO TpaBa XapakTepeH 0cOoObIii MeXaHW3M peayn3aii. MHorue
KOHCTUTYIIMOHHO-TIPABOBBIE HOPMBI PEasTM3YIOTCS B TIPABOOTHOIIEHUSIX OOIIIEro XapakTepa;

— IpsAMOE JEWCTBHE HOPM, cofepxatuuxcs B Koncrutynum P®;

— crierprueckuil XapakTep CyObEeKTOB, Ha PEryIMpoBaHUE OTHOUICHWH MEXIy KOTOPHIMHU
HarpaBJieHbl KOHCTUTYLIMOHHO-TIPABOBbIe HOPMBL. K TakuM cyObeKkTamM OTHOCUTCS Hapo[ B IIEJIOM,
rOCy/1apCTBO, CyOBEKTHI (heflepaliii, MyHUIMIAIbHbIE 00pa30BaHMsl; MOJIMTHYECKHE MTAPTUH, PETU-
TMO3HbIE OOBEMHEHN S, ISy TaThl U AP.

— cBOe0Opasue CTPYKTYphl, KOTOPOE MPOSIBIISIETCS B TOM, YTO B KOHCTUTYIIMOHHO-TIPABOBBIX
HOpMax, Kak MpaBWJIO, OTCYTCTBYET CAaHKLIMS U HE BCEI/la UMEETCs TUIOTe3a.

IMocnenHsss 0cOOEHHOCTh HOPM KOHCTUTYIIMOHHOTO ITpaBa MOIEPKUBACTCS JaJIeKO HE BCEMU
uccnenoparensamu. Tak, A. H. Kokomoé 1o 3T0My NOBOAy YKasblBaeT ciefymwoiee: «B kadectse
OJIHOM M3 OCOOEHHOCTEW HOPM KOHCTHTYIIMOHHOTO MpaBa Ha3bIBAIOT OTCYTCTBHE B UX CTPYKType
caHKIuil. OJJHAKO KOHCTUTYLIMOHHOE 3aKOHOJATENILCTBO COAEPKHUT BHYIIUTEIbHBI HAOOp KOHCTH-
TYLUMOHHO-TPAaBOBbIX caHKIM. Cpeau HUX pOCITyCK MapiaMeHTa, oTpelieHue ot JomkHoctu [pe-
3UJEHTA, OT3bIB JIEIlyTaTa, OTCTaBKa IIPABUTEJIbCTBA, AHHYJIMPOBAHUE PELIEHUsI O PErUCTpaLliy KaH-

aunara B AEMyTaThl, JIMKBUJALMS MMOJMTAYECKON MapTUH MO Cydy U )1p.»38. OIHako B Ha3BaHHOM
BBIIIIE OCOOEHHOCTH peub MIET He 00 OTCYTCTBMU CAHKIIMH Kak TakoBOW. OCOOEHHOCTHIO KOHCTUTY-
[IMOHHO-TIPABOBBIX HOPM SIBJISIETCSI TO, YTO MX OXpaHa 0OeCIeunBaETCs MPU MOMOIIU BCeW CHCTEMBI
aeiicTByiomiero npasa. [1oaToMy caHKIMS 3a HapyIlIeHue KOHCTUTYLIMOHHO-TTPABOBOM HOPMBI MOXKET

COACPKATHCA B YITOJIOBHO-IIPABOBOM WJIM AIMUHUCTPATUBHO-IIPABOBOM 3aKOHOLATEJILCTBE. HNmenno

B 9TOM, Ha Halll B3[JIs1[l, 3aKJII0YaeTCsl yKa3aHHasl CTPYKTypHAst 0COGEHHOCTB" .

CoBpemenHbIi uccnenoBarenb A. B. Cemernog cunTaet, Yto 0COOBIMU TIPU3HAKAMHU HOPM KOH-
CTUTYLIMOHHOTO TIpaBa sIBJISIOTCS, BO-TIEPBBIX, UX OOYCJIOBIEHHOCTh 3aKOHOMEPHOCTSIMU Pa3BHUTHS
MOJTUTUKO-TTPABOBOM JIEHCTBUTEIFHOCTH, BO-BTOPBIX, OOJIaJaHNe BBICIICH IOPUIUIESCKON CHJIOH, B-
TPEThUX, [0 CBOEMY COAEPXKaHWIO OHM YCTaHABJIMBAIOT IMPUOPHUTETHI B3AMMOAEHCTBHS OOIIECTBA U
roCy/1apCcTBa, TOCYIApCTBA M JIMYHOCTH, & TAKXKE PEryInpyeT HanOosiee BaKHble OOIIECTBEHHbIE OTHO-
meHusi. HeTpynHo 3aMeTuThb, YTo MepevrcieHHble YUeHbIM MMPU3HAKU HE MOTYT ObITh OTHECEHBI KO
BCceM 0e3 MCKJII0UeHHsI HOpMaM KOHCTUTYIIMOHHOTO TMpaBa, TaK Kak JIaHHbIE HOPMbI MOTYT COOep-
JKaTbCsl ¥ B OOBIUHBIX 3aKOHAX, M B MOJI3aKOHHBIX aKTax. Bpsiz in oHM 00M1aJaioT BBICIIEH 0pHye-
ckoll cuoil. Ckopee, HazBaHble A. B. Cemero6bim PU3HAKY MPUCYLIM JIUIIL HopMaM KoHcTuTymu
Po*.

Wrak, nepeyncieHHbIe Bblllle 0COOEHHOCTH MPUCYIIM KOHCTUTYIIMOHHO-TIPABOBBIM HOpPMaM |
Ha coBpeMeHHOM 3Tarie. OHaKo U3MEeHeHM s, POMCXOAAIME B cucteMe npaBa Poccun u, Benen 3a
Hell, B CUCTEME 3aKOHOAATEIbCTBA HE MOTYT HE CKa3blBaThCsl HA NMEPBUYHBIX JIEMEHTaX CHCTEMBbI
IIpaBa — HOpMax MpaBa, ¥ B YACTHOCTHU — HA KOHCTUTYLIMOHHO-IIPABOBBIX HOpMax. [Toaromy, He oTpu-
11as1 BbIIIEHa3BaHHbIE OCOOEHHOCTH, MONBITAEMCS BBIACIUTb U HEKOTOPBIE APYTHE YEPThI, XapaKTepH-
3yI0I1E€ KOHCTUTYLIMOHHO-ITPABOBbIE HOPMBI B HACTOSIILIEE BPEMS.

1. B cBs31 ¢ (perepaTUBHON IPUPOIOI HAILIEro rocyAapcTBa MpOCIeKUBaeTCs mpouecce yOonu-
poBaHus oO1IedenepaTbHBIX HOPM ITpaBa Ha ypoBHe cyOobekToB Poccuiickoii Penepanun. B pe3ysib-
TaTe Mbl MOXEM HaOoaTh, KAK HOPMBI, TIPHHSATHIE HA (ejepabHOM YPOBHE U cofiepKaliuecs: B
(benepabHBIX HOPMATUBHBIX MPABOBBIX AKTaX JOCIOBHO BOCIPOU3BOAATCS B HOPMATHBHBIX aKTax
cyobekToB Poccmiickoit ®eneparmu. IlpuBenem koHkpetHslil ipumep. B cr. 13 @3 or 12 uions
2002 r. Ne 67-®3 «O0 OCHOBHBIX TapaHTHSIX U30MpaTEIbHBIX MTPaB M NpaBa Ha y4yacTue B pedepeH-

nyme rpaxiaad Poccuiickoi d)enepamxnxl»41 Ha3BaHbI 0OCTOATEIIHCTBA, UCKJTIOYAIONIE HA3HAYCHUE 1
nposesieHe pedepenayma: «PedepeHiyM He Ha3HAuaeTcsl U He MPOBOIUTCS B YCIOBUSAX BOEHHOTO
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WJIM YPEe3BBIYaiiHOTO TMOJIOKEHH I, BBEJEHHOTo Ha Tepputopru Poccuiickoit Peneparu 1160 Ha Tep-
pUTOpPUM, HA KOTOPOU MpeAroiaraeTcsi MpoOBOAUTh pedepeHayM, Wi Ha YacTh STON TePPUTOPUH, a
TaK’ke B TEUEHUE TPEX MECSLIEB I10CIIE OTMEHbl BOEHHOT'O MJIA YPE3BBIYAHOIO MOJIOKEHUs». BmecTe
C TeM, B 3aKOHOJATEJIbCTBE MPAKTUYECKU Bcex cyObekToB Poccuiickoit denepamu o pedepenmy-
Max CyObEKTOB ¥ O MECTHBIX pehepeHIlyMax UMEIOTCS CTaThbH, TaKKe YCTaHABIMBAIOIINE OOCTOSITEIb-
CTBa, B KOTOPHIX pedhepeHyM He Ha3HavaeTcs v He mpoBoautcs. Tak, B cT. 4 3akoHa PecryOnmuku

Anrait «O pedepenaymax B PecriyOmvike Aurraii»*? cofiepkuTCA cienyomas HopMa: «Pedepennym
He Ha3HayaeTcs U He MPOBOIUTCS B YCJIOBUSX BOEHHOTO WJIM YPE3BBIYAHOTO MOJIOKEHNU S, BBEACH-
Horo Ha teppuropuu Poccuiickoit ®enepaiyu mb0 Ha TEPPUTOPUM, Ha KOTOPOM IpeAronaraercs
MIPOBOIUTH pepepeHIyM, UM Ha YaCTH 3TOM TEPPUTOPUH, A TaKKe B TEUEHHE TPeX MECSLEB NOCe
OTMEHbI BOGHHOTO WJIM YPE3BBIYAHOIO MOJIoKeHUs». Kak roBoputcsi, Hailmute XoTsl Obl OAHO OTJIH-
qre. DTO MOJIOKEHHE MOITHOCTHIO TyOIupyeT yKazaHHyIo Bbilie CT. 13 @3 «O6 0CHOBHBIX rapaHTHIX
n30MparesbHBIX MPaB U IIpaBa Ha y4yacTue B pedpepenayMe rpaxad Poccuiickoit @eaepanyn». Takas
ke KapTuHa HaOMoAaeTcs py OOpaIlleH!H K 3aKOHaM JIpyrux cyobekToB. Harpumep, cT. 6 3akoHa T.

Mockasl ot 18 anpesnst 2007 1. Ne 11 «O pedepenymax B ropoje Mockge»*, cT. 8 3akoHa pecrtyo-

nuku Bypsitust ot 29 nexkabpst 2005 1. Ne 1449111 «O pedepernyme PecrryOniku Bypﬂmﬂ»44, cr. 11
3akona Pecry6rmiku Bamkoproctan ot 26 Hostopst 2007 r. Ne 4873 «O pedepennyme PecriyOmiku

BamKOpTOCTaH>>45 , cT. 10 3akona Pecriy6muku Taraperan ot 9 aBrycra 2003 Ne 33-3PT «O pedpe-

pennyme PecryOmmku TaTapCTaH>>46 u 1p. Be3ycnoBHO, ecTh MprMepbI CyOBEKTOB (hefiepariu, KOTo-
phle TOIUIM IO MYTH OTCBUIKM K (hefiepajlbHOMY 3aKOHOJATEIBLCTBY BMECTO TAKOTO AyOIMpOBAHUS
HopM. Tak, no 3akoHy MockoBckoit oonactu ot 22 utons 2003 r. Ne 93/2003-03 «O pedepenayme

MOCKOBCKO# 0GacTi» «Pedepeniym He Ha3HauaeTcs U HE MPOBOIUTCA B ClyYasiX, yCTAHOBJIEH-
HBIX MyHKTOM 1 ctathy 13 ®PenepanbHoro 3akoHa «O0 OCHOBHBIX FApaHTUSIX W30MPATEIbHBIX MPAB 1
IpaBa Ha ydactue B pepeperayme rpaxaan Poccuiickonn ®enepanum»» (CT. S).

[TpakTryecku JOCIOBHO B 3aKOHOAATENbCTBE CYOBeKTOB PP BocmpousBoasaTess Hopmbl P3 ot
12 mionst 2002 1. Ne 67-®3 «O6 OCHOBHBIX rapaHTUsIX U30MpPaTeIbHBIX MPaB M MIpaBa Ha yJyacTue
B pedepenayme rpaxaan Poccuiickoit ®enepanun», Kacaiouyecs IpUHIMIIOB MTPOBeAeHUs pede-
PEHIYMOB — MPUHIUIT BCEOOIIEro, paBHOTO, MPSMOTO BOJIEU3bsIBICHUS MPU TAHOM T'OJIOCOBAHUMY;
MIPUHITUIT CBOOOIHOTO M JOOPOBOJILHOTO yuactus B pedepenayme (ct. 3 @3). [NomHOCTBIO TyOnM-
PYIOTCSI HOPMBI, 3aKpeIUISoNye, 4YTo B pedepeHiyMe MOTyT y4yacTBOBaTh IpakjaaHe Poccuiickoit
®epnepauun, nocturmme Bo3pacrta 18 set. [Ipy 3T0M He UMEIOT ITpaBa yyacTBOBaTh B pedpepeHiyme
rpak/iaHe, MPU3HAHHBIE CYJJOM HelleeCIIOCOOHBIMU WITH COZIEPKAIINECs] B MECTaxX JIUIIEHUsT CBOOOIbI
1o npuroBopy cyna (ct. 4 O3).

B 3akonax HekoTopbix cyOobekToB Poccuiickoi denepaniuut o myOIMIHbBIX MEPOTIPUSITUSX TIOJ-
HOCTBIO BOCITPOU3BOISATCS] HOPMBI-Ie(PUHUIIMN, 3aKPETUISIONINE ONPEACTICHNs] TIOHSITUH «ITyOJIMYHOe
MEPOITPUATHE>, <<C06paHI/Ie>>, «MHUTHUHI», KIECTBHUC>» , «ICMOHCTPAIHNA», «KITUKETUPOBAHUEC», 4 TAKKE
HOPMBI O CpPOKax IOfIauv yBEJIOMJIEHHUS O MPOBeIeHnH MyOnuvHoro meponpusitusi. Hanpumep, B
3akoHax r. Mockssl, Pecriyonuku Murymerusi, Pecryomiku Anraii, Anraiickoro kpast. CripaBeiu-
BOCTH Ay HaI0 OTMETUTD, YTO OOJIBIIMHCTBO CYOBEKTOB (peepaliiy MOIUIY 1o ApyroMy myTu. Bo
n30exkaHne TyonMpoBaHusi HOpM (peepaIbHOro 3aKOHOJATEIbCTBA B HUX MPUHSATHI 3AKOHBI, PEryJu-
PYIOIIE JIMIIH MOPSIIOK MOAA4X YBEIOMJICHHS O TPOBEIEHUH ITyOTMYHOTO MEPONpUsTHS (COOpaHus,
MUTHHTA, IEMOHCTPALIMH, IIECTBHS, MUKETHpOBaHUs). D10, Hanpumep, Pecriyonuka Caxa (AkyTus),
CeBepnast Ocerust Ananusi, YeueHckass Pecriyommka, Kpacnogapckuit kpait, KpacHosipckuil Kpaii,
Amypckast obnacte, Maraganckas oonactb, OproBckas oomactb, CaparoBckasi o0macTb, Tomckas
obnacte. B 3akone Pecriyomuku Tatapcran ot 16 saBaps 2006 r. «O mopsjike mogadu yBeaome-
HUS O TIPOBE/ICHUM COOpPaHUI, MUTHHIOB, IEMOHCTPAIIHiA, IIECTBUH ¥ MTMKETUpOBaHU# B PecryOnuke
Tarapcran» IpsAMO YCTAHOBJIEHO, YTO «B HACTOSIIIIEM 3aKOHE UCTIOJIB3YIOTCS TIOHATHS B TOM ke 3Ha-
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YeHuH, 4To U B PefepanbHOM 3aKOHE» (CT. 2). AHAJIOTMYHO YPeryJupoBaH Borpoc B PecryOnuvke
Xakacus, TiomeHckol oonact, EBperickoii aBTOHOMHOI 00JIacTH.

Pernonanbhbie 3akoHbl, nuietr A. B. Jlekcun, nepeHachllieHbl HoBTOpaMu. Hanpumep, B 3aKo-
Hax OOJBIIMHCTBA CYOBEKTOB (pefepaluyl CoAepXkaTcs MOJMIOKEHUsI O TOPsIIKEe M3MEHEHHUsI TPaHUI
MeXIy CyOBEKTaMH, XOTsI JAHHOMY BOIPOCY TOCBsIIeHb! nosioxkeHus: Koncruryiuu PO u KoHeru-
Ty (YcraBoB) cyobekToB PD. Ilpruem cyObekThl (hefiepaiiiul 31eCh He BHOCAT HOBOTO B IPABO-

BOC€ PEryIMpoBaHUEC NJaHHOI'O BOIIPOCA, a BOCIIPOU3BOIAT B CBOMX 3dKOHAX COOTBETCTBYIOLIWE I10JI0-

KECHHA Ha3BAaHHBIX aKTOB48.

PaznBoeHre HOpM UMeeT MECTO U Ha YPOBHE yUpeAUTebHbIX akToB. KoHcTUTyIMu pecry0-
7uK B coctaBe P® conepikar onuHakoBoe ¢ eaepaibHoit KoHCTUTYIMEN n30KeHre Mpas, CBOOOM U
oOsi3aHHOCTeN TpaxaaH. Tak, Hopmbl KoHctutymm Poccuiickoit deniepanivii o MpUHIMIIAX TPABO-
BOTO CTaTyca JIMYHOCTH (paBHOMpPABUsI TPak/IaH, HEOTIYXkKJAEMOM XapaKTepe MpaB ¥ CBOOO JIMYHO-
CTH); O IIpaBax, cBOOO/IaX U OOSI3aHHOCTSIX YeJIOBEKa W I'pakIaHMHA MOBTOPsIOTCS: B KOHCTHTYIIHSAX
u YcraBax cyobekToB Poccuiickoit ®deneparu. Hanpumep, riaa 1-2 pasaena 2 Koncrurtynum Pec-
nyonuku Appirest; pasnen 2 Koncrurynuu PecniyOmuku Auraid; raBa 2 Koncruryimu PecriyOommku
Bamkoprocran; riasa 2 Koncrutyimu Pecryoniku KoMy nmpakTH4ecKy MOJTHOCTBIO BOCIIPOU3BOISAT
coaepxxanue raBbl 2 Koncruryumu Poccniickont ®eneparmm. [Ipaktnyecku Bce OCHOBHBIE 3aKOHBI
CYOBEKTOB 3aKPEILISIOT MOJIOKEHHUS O pecyOIMKaHCKOW (popMe MpaBJIeH s, JAI0T XapaKTePUCTUKY
rocyIapcTBa Kak IEMOKPAaTHUECKOr0, MPaBOBOTO, colanbHoro. [1o ananoruu ¢ poccuiickoit Koneru-
tTyuuerd KoHctutyimy u YeraBbl TpoOBO3MIIAIIAIOT IPUMAT HOPM MeXIyHapOIHOTO npasa. B nenom

OHHM JOCJIOBHO BOCIIPOU3BOAAT OCHOBOINOJIArA0IEe NPUHIUIIBI KOHCTUTYIIUOHHOI'O CTPOA, 3aKPECII-

JIEHHBIE B (pefiepaIbHON KOHCTI/ITyuHI/I49.

CyOnexTnl Poccuiickoin ®enepaiii MOTyT BKJIIOYaTh B CBOM OCHOBHBIE 3aKOHBI TIPUHIIMTIBI
¥ HOPMBI, 3aMMCTBOBaHHbIE U3 (eepanbHoil Konctutymm oo u3 ¢enepaibHOroO 3aKOHOAATEIb-
crBa. Takoe MpaBOBOE peryimpoBaHHe MpaBOMEepHO W gomyctuMo. OOHAKO Tak JM YK ods3are-
JIEH TaKOW «JOCJIOBHBIN» IepeHoc HopM denepanbHoii KoHnctutyimu B KoHctutyimu u Yerassl
cyOBeKkTOB (pefepanui. 3a4acTyio Takoe QyOIMpoBaHUe JEMOHCTPUPYET OecCHIIMe 3aKOHOAaTe e
B cyObeKkTax (eaepanyiv, HU3KUN ypOBEHb UX MPOQECcCHOHATN3MA, HE CIIOCOOHOCTh YpPeryimpo-
BaThb B 3aKOHE CyOBEKTa (pefepaiuy Mpucyime eMy ocoOeHHOCTH. MBI COIIaCHBI ¢ MHEHUEM A.
A. XKyuenxo, KOTOpBI CUMTAET, UTO JIa)Ke OTKa3 CyOBEKTOB (pefiepaliiii OT BHECEHHUSI KaKUX-JIUOO
KOHKPETHBIX HOPM K MpUMEpy O MpaBax uesoBeKa He CO3[aeT MpOTUBOpeurs. B yupenuTenbHbIX
aKTax CyObEKTOB JIOCTATOUHO U3JIOKUTh CamMble OOIIHe PUHITUIIBL, 32K PENHTh MPU3HAHUE U 3AIUTY

TaKMX IpaB JUOO MCIOIb30BaTh OTCHUIOYHYIO HOPMY K (penepanbHon KOHCTI/IT}’I_[I/II/IS 0. ITpu paspa-
OOTKe 3aKOHOB M MHBIX HOPMAaTHBHBIX aKTOB CYOBEKTOB (hefiepaliii HEOOXOIMMO He TyOIupoBaTh, a
YUUTBIBATh HOPMBI COOTBETCTBYIOLIMX (he/lepasIbHbIX 3aKOHOB: KaKUe MPUHIMIIBI, UMIIEPAaTUBbl OHU
3aKpeIuIsIoT, KaKUMH TpaBaMH M 00sI3aHHOCTSIMU HaziestioT Poccuiickyio ®eneparmio u ee cyonb-

eKTBL . [Mpusenem npumep. O3 ot 2 mas 2006 1. Ne 59-P3 «O nopsiike paccMOTpeHus: odpariie-
HUI rpaxgaH P®» comepKUT TOCTAaTOYHO MOAPOOHOE U [IETAIbHOE PErylIMpoBaHUE BCEX acleKTOB
paccMoTpeHust oOpalieHui rpaxaaH. B cooTBeTcTBUM ¢ YacThio 2 ctathil 3 JlaHHOTO (herepaibHOrO
3aKOHA 3aKOHBI M MHBIE HOPMAaTHUBHBIE MTPABOBBIE aKThl CyOBeKTOB Poccuiickoit denepai MOTyT
YCTaHABJIMBATH MOJIOKEHM 1, HAMTPABJICHHbIE HA 3AIIUTY MpaBa rpakaaH Ha oOpalieHne, B TOM Yucie
YCTaHAaBJIMBATDb IapaHTHU IIpaBa I'pakaH Ha O6paHICHI/Ie, AOIOJIHAIOMIUE rapaHTrU, YCTAHOBJICHHBIC
HACTOAIIUM (pelepalIbHBIM 3aKOHOM. TakuMm 0O0pa3oM, He MOBTOPsisi HOPM (hbellepasIbHOTO 3aKOHA Ha
YPOBHE CY6'beKTOB MOXHO YCTAaHOBUTD JIMIIb JOIIOJTHUTECJIIBHBIC TApaHTUN pEaIN3alluU IpaBa rpax-
JaH Ha oOparieHus. B pe3ynabrare Jmiib B HEOONIbIIOM YKciie cyObekToB Poccuiickoit ®eneparyu
B HACTOsAIIIee BpeMsI PUHSATHI U ISHCTBYIOT 3aKOHBI, KACAIOIIUECsT PACCMOTPEHUS OOpAIlCHUI Tpaxk-

o o o 2
JaH. 3Tt0 Harpumep, MockoBckas 06J'IaCTb, Anraiickuii Kpauy, Ilen3enckas O6JIaCTI>5 . B KauecTtBe
TaKMX JOIIOJIHUTEJIBHBIX FapaHTI/Iﬁ YKa3aHHBIC CY6"LCI(TLI (pe)lepauml B CBOUX 3dKOHAX YCTaHABJIN-
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BAIOT KaTeropuH JIMII, 00JIaJaloIUX MPABOM Ha MIEPBOOYEPEHON ITPUEM ITpH ToJjaue YCTHBIX oOparlie-
HUI (MHBAJIMpI, JETH-CHPOTHI, MHOTOJETHBIE POOUTENH U JIp.); 3aKPEIUISIOT OCOOBIN MOPSIOK pac-
CMOTpPEHHSI TaK HA3bIBAEMBIX aHTUKOPPYILIMOHHBIX O0OpaIleHNi; TPeycMaTprUBaIOT, TOMUMO YCTHBIX
Y TIMCbMEHHBIX OOpaIleHn i, BO3MOXHOCTh MOAa4YM OOpalieHuid 1o TesedoHy, mocpeacTBom ak-
CUMWJIBHOW CBfI3U, TeJlerpaMM, BO BpeMsl MpOBeIeHUs MyOIuYHbIX Mepornpustuil. Takoe mpaBo-
BO€ pEryJMpOBaHUE MpeCTaBiseTcs: Ooee MpearnoYTUTeIbHbBIM, YeM KorupoBaHue Hopm P3 «O
MOPSIIKE pAaCCMOTPEHMsI OOpallieHni rpaxaad Pd».

Hy6mipoBanue (pa3ABOeHUE) B MOCTIEAHEE BPEMS CTAHOBHUTCS XapaKTEPHBIM U /1711 HOPM, TTpU-
HUMaeMbIX Ha OTHOM YpoBHe ((enepaibHOM um cyobekTa (peneparyn). Kak npaBuio, 31ech Mbl
MMeeM JIeJI0 C HOPMaMH, COZIEPKAIMMUCS B aKTe OOIEero XxapakTepa M akTe CrelMalbHOrO Xapak-
Tepa. TakuMu «pa3qBOEHHBIMU» HOPMaMU OCOOEHHO M300MITyeT U30MpaTesIbHOE 3aKOHOIATEILCTBO
(TMOMOXKEHMSI O TIOJTHOMOUMSX M30MpaTeIbHbIX KOMHCCUM, O HAOMIOATeNsIX, MOPSIIKE COCTABIICHUS
CIIMCKOB M30Mpatelieid, MpaBujiax BeIeHUs MPeABBIOOPHON aruTalyy 1 Jpyrue).

B teopun npaBa 1yOoiMpoBaHre HOPM pacCMaTpPUBAETCS YacTo Kak JepeKT MPaBOBOTO PeryJiu-
poBanust. [Ipruem BbIAGNSIOT ABa BUIA TAKOTO AyOIMPOBAaHMS — MPOCTOE TyOIMPOBAHUE, TTPU KOTO-
POM CMBICIT HOPMBI U €€ TEKCT COBIA/IAIOT, a TAKXKE CMBICJIOBOE TyOIMPOBaHUE, KOT/Ia HET TEKCTOBOTO
MOBTOPEHHUSI HOPMBI, HO CMBICJI HOPM UJIEHTUYEH.

B npuBeseHHBIX BbIIE PUMEpax AyOIMpPOBAHUS TEKCThI CTaTel MOJHOCTHIO COBIAJAIOT TPH
UX COIOCTaBJIEHUH, «HAJIOKEHUW» JIpyr Ha japyra. MHauye roBopsi, cTaTbu KOHIpy3HTHBL. OjHako,
KaK M3BECTHO CTaThsl HOPMAaTMBHOTO aKTa M HOpMa IIpaBa — HE OJHO U TO ke. [103ToMy BO3HMKaeT
3aKOHOMEPHBII BOIPOC: IIPYU KOHTPYSHTHOCTHU CTaTell Mbl MIMEEM JEJI0 ¢ OJHOI HOPMOW MpaBa Wiu
3TO BCE-TaKU pa3Hble HOPMbI?

OTBeT Ha 3TOT BOMPOC KPOETCsl, Ha HAIll B3MJIsA], B BBISICHEHUH TOTO, YTO SIBJISETCS] OOBEKTOM
MIPABOBOTO PETYJIUPOBAHMS B KaXKIOM citydae. OO1iecTBeHHbIe OTHOIIEHH S, KOTOPbIE PEryJIUpPYIOTCS
AyOIUPYIONIMMU HOPMaMU «He pa3aBanuBaloTCs». ClieqoBaTesibHO, 00BEKT PEryIMpoBaHusI ABYX O~
HAaKOBBIX TEKCTYaJIbHO, HO NMPUHATHIX Ha Pa3HBIX YPOBHSX rOCYJApPCTBEHHOW BJIACTH HOPM — COBIIa-
naet. Takoe siBNeHUe Ha30BeM Judgbgbyzueri WM pazaBoeHrueM HopM. To ecTb peub uaeT 00 OHOU 1
TOH ke HOpMe TpaBa, KOTOpasi BOCIPOM3BOAUTCS €Ille pa3 B HOPMATUBHOM akTe cyObekTa Poccuii-
ckoil Peneparyy (WM akTax ofAHOrO ypoBHs). CieayeT OTMETUTh, YTO MBI MPEJJIaraéM UCIOb30-
BaTh TEPMHUH «JU(py31si HOPM» HECKOJIBKO MHAYe, YeM €ro MPUHATO MOHMMAaTh B TEOPUU IpaBa.
Tak, C. C. Anexcees nipeanaraeT NoHUMaTh 1of 1udgy3uel cuTyauuio, pu KOTOPOil HEKOTOpbIE
TIOJIOXKEHU ST OTPACIIEBBIX 3aKOHOB MOTYT BOCIIPOM3BOJMTHCS B aKTaxX OOIIEro xapakrepa (Koauduim-
poBaHHbIX). C. C. Anexcees 3agaetcs BONPOcoM: MOKHO JIM CUUTATh 3T HOPMBI IIPOCTBIM BOCIIPO-
U3BEJECHUEM YK€ CYIIECTBYIOIIETO, HE BHOCSIIMMU B CUCTEMY ITpaBa HUYEro Hoporo? OH IUILET:
«Jlymaercs, Takoe pelieHre paccMaTpHUBaeMOro BOIpoca ObUTO Obl OIMOOYHBIM. Beb kKaxk10e mpe/i-
MYCaHKE, BXOJAIIEe B OMPE/ICICHHYIO IIPABOBYIO OOIITHOCTb, CIIAsTHO CO BCEMHU JIPYTMIMU JIeMEHTaMU
9TON OONIHOCTH €TUHBIMH MPUHITUIIAMU, TIOHATHAMU, TepMuHonorueid. OHO Hen30eKHO HeceT Ha
ce0e «Ieyarh 11eJI0ro» — B 0COOEHHOCTSIX (POPMYJIMPOBOK, HEKOTOPBIX HOBBIX PETY/ISITUBHBIX MOMEH-
Tax»>>.

HerpynHo 3aMeTuThb, 4TO MBI BKJIaAblBaeM B MOHsATUE TU(DPY31H HECKOIBbKO MHOM cMbIc. [Tpu-
MEHUTEIbHO K KOHCTUTYLIMOHHO-ITPAaBOBBIM HOPMaM pedb UAET HE TOJIBKO 00 OOIIIEM U CIIeIIUaTbHOM
HOPMAaTHMBHOM IIPAaBOBOM aKTe, HO TAK)KEe O HOPMATUBHBIX aKTaX, MPUHATHIX HA Pa3HBIX YPOBHSX —
(enepanbHOM U cyObekTa depeparu. Kpome Toro, Ha Haul B3MIsL, IpU AyOJMPOBAaHUU HOPM MBI
MMEEM JIeJI0 KIMEHHO C IPOCTHIM BOCIIPOM3BE/IeHNEM cyllecTByolero. [Tonoxenus, 3akperuisionue
B aKkTax cyobekToB Poccuiickoit Penepanyu, HanpuMep, MPUHLIAI IIPU3HAHUS TIPaB ¥ CBOOOJ Yelio-
BEKa BBICIIIEN LIECHHOCTBIO (TO €CTh MOBTOPsIIOLIMEe HOpMY cTaThkl 2 Koncturyumu P®), ¢ Hamielt Touku
3peHusi, HIYero HOBOI'O B [TPaBOBOE PETYJIMPOBaHKUE HE BHOCAT. 3/1€Ch ClieyeT FTOBOPUTH O U Py3unt
(pa3nBoenun) HOpMBI TipaBa. Kak BepHo otmevyanu M. U. Baiimun v B. K. babaes: «Cteniens o01II-
HOCTH Y BaXHOCTH OTHOLIEHHI, MOZIEIUPYEMBIX B IOPMIMUECKMX HOPMax, 00yCIOBJIMBAET HEPAPXUIO
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9TUX HOpPM. BceoOIue CBs3M BBIPAXKAIOTCS U 3aKPETLISIOTCS, KaK MTPAaBUIIO, B HanbOoJee MacTaOHbIX
aKTax, 00Ja/IAI0IINX BHICIIEH IOPUINYECKON CUJION, a He JOCTUTAIOIIME TAKOrO0 YPOBHS BCEOOIITHO-

CTH — B UHBIX HOPMAaTHUBHbIX aktax»>*. CrieoBarenbHo, PErMOHAJIBHBIE HOPMBI, HOPMBI CIIELIAaJIb-
HBIX HOPMATHBHBIX aKTOB HE JIOJUKHBI 00J1a/1aTh CBOMCTBOM BCEOOITHOCTH. YUET 3TOrO MO3BOMI Obl
n30eKaTh U3JUIIHEro AyOIMpOBaHUS KOHCTUTYIIMOHHO-TTPABOBBIX HOPM.

Borpoc o ToM, MMeeM JI Mbl €10 ITpY AyOJIMPOBaHUY C OTHON HOPMOW MJIY 3TO Pa3Hble HOPMBI
MMEEeT BaXKHOE MPaKTUYECKOE MPeJIOMIIEHHE, KOTOPOE 3aKJII0UaeTCs B ClIEYIOIIEM:

a) Byner 1 Koncrurynmonsstii Cyn P® pemars Borpoc 0 KOHCTUTYIIMOHHOCTH HOPMBI JINOO
ee TOJIKOBaHUH, €CJIM HOpMa C TaKUM K€ TOYHO COAEpKaHUEM, HO 3aKpeIUIeHHasl B IpyroM HOpMa-
TUBHOM aKTe y:ke Obl1a mpeamerom paccmoTpenus B Koncruryumonnom Cyne PO?

6) Moryt 1 Koncruryuuonssle (Ycrasable) Cyzibl CyObeKTOB (heiepaliiy IpOBEPSTh HOPMBI
3aKOHOB CyOBEKTOB Ha COOTBETCTBHE HOPMaM CBOMX yUpPEIUTEIbHBIX aKTOB B TOM CJIydae, eClii 9T!
HOPMBI TIOJTHOCTBIO TyOIUpyIoT HOpMBI (henepaiibHoit KoHnctutyrmm?

Ecnu mMb1 OyaemM UCXOAUTh U3 TOTO, UTO MpH Juipdy3un He BOSHUKAET HOBBIX HOPM, TO Ha 00a
3THX BOIPOCA ClIEJYeT OTBETUTh OTPULIATENIBHO.

WTtak, xapakTepHOI YepTOil KOHCTUTYLIMOHHO-IIPABOBBIX HOPM Ha COBPEMEHHOM 3Tarie sBJisi-
ercs npouecc Jugy3un Wi pa3IBOEHUS HOPM.

Kak cnenyet oueHuBath 1upy3uio: OTPULIATENLHO WM MOJIOKUTENIBHO? B 3TOM sIBIeHNH, Ha
Halll B3IVISZL, €CTh M IUIIOCHI M1 MMHYCBl. MUHYCBI OYEBUIHBL. JTO NEPETPykKAET 3aKOHOAATEIBCTBO,
aenaet ero rpoMo3akuM. Tak, H. A. Baacernko cuuTaet, 4yTo JyOIMpoBaHUE OTPULIATEIbHO CKa3blBa-

eTCsl Ha Pa3BUTHU CUCTEMBI npaBa5 3. TIoBTOpeHHe HOPM BEIET K TOMY, UTO 3aKOHOIATENIBCTBO CTAHO-
BUTCSA I'POMO3JIKUM, HEOITPABAAHHO YBEJINYUBACTCA KOJIMYCCTBO HOPMATUBHBIX ITPABOBBIX AKTOB U UX
oobeM. Kpome Toro, mydimpoBaHre HOpMBI 3aKOHA (peiepabHOrO YPOBHS B 3aKOHOIATEILCTBE CyOb-
eKTa MPUBOIUT K CHIKEHHIO 3HaUeHM s (peiepaibHOrO 3aKOHOIATENNbCTBA. Pelenne 31oi mpooieMsl
BuanTCs B Koqudukanmu. Kogudukarus no3BoisieT yCTpaHuTh TyOIMpoBaHUEe HOPM, YHUDHUITPO-
BaTh 3aKOHOAATENBCTBO. Tak, B HacTOsIIIIEe BPeMsI OCTPO CTOMT BOITPOC O KOAU(PUKAITNK U30MpaTEITh-
HOT'O 3aKOHOZIATENbCTBA, IJie Hanbosee CUIbHO BhIpaskeHa AU y3ust HOPM.

B 10 ke BpeMs nonoxuTeabHo JudPy3rst HOpM CKa3bIBAETCs HA peali3allii HOPM U, B [IEPBYIO
odepe/ib, Ha MpaBoNprMeHeHnn. Benpb ecm Obl He ObUTO TyOIMPOBaHKSI HOPMBI B 3aKOHOAATETbCTBE
CYOBEKTa WM aKTe CIIEIMAIBbHOTO XapakTepa, 9TO 03HAYaI0 Obl HEOOXOIMMOCTh TTOCTOSTHHOTO 00pa-
IIeHNs K 3aKoHozaTesibeTBy Poccmiickoit denepayiv uim akTy oOIIero XapakTepa, B TOM YUCie U
nocpeacTBOM OaHKeTHBIX HOpM. To ecTh audysus aenaer 6onee yqoOHBIM MPUMEHEHHUE JaHHBIX
HOPM TIpaBa.

2. B coBeTckuii IeproI, IUIsi KOTOPOro OblIa XapaKTepHa [eHTpau3alis BCel 00IecTBeHHON
Y FOCYJapCTBEHHOM XU3HU, IPAaBOBOE PETYJIMPOBAHUE OTHOLIEHUH, BXOASIIMX B [TPEMET KOHCTUTY-
LIMOHHOTO (FOCY/IapPCTBEHHOT0) MPaBa, OCYIECTBIISIOCH TP OMOIIY UMIIEPATUBHBIX MPEANUCAHUM,
HE JIOIyCKAIOIIMX CBOOO/IBI BOJIM CyOBbeKTa rpaBa. Ha coBpeMeHHOM 3Tarie KOHCTUTYIIMOHHOE MTPaBo

BCe OOJIbIIIE HCTIOJIb3YET KaK CPEACTBO ITPABOBOI'O PEryIMPOBAHUA OUCITIO3UTUBHBIC HOPMbIL 56. Coort-
BETCTBEHHO B HACTOAIIEE BPEMA CTAJl BOCTpC6OBaHHbIM PEXKUM NTUCTIO3UTUBHO-ACHECHTPAJIN30BAH-
HOT'O pEryjimpoBaHud, KOTOpLIfI B OOJIBIIIEN MEPE OMUPACTCA HAa TAKHUE TTPABOBbIC CPEICTBA KAK TO3BO-

JieHue (CTUMYJIMPOBAHUE) U 3arpeT (OTBETCTBEHHOCTh), U B MEHbIIIEH Mepe Ha MpeIIucaHue 57 Takoit
PEKUM UCHOJIB3YETCsl B KOHCTUTYLIMOHHOM IIpaBe, NPeXk/e BCEro, Ipy YCTAHOBJIEHUH OCHOB B3au-
MOOTHOIIIEHUI TOCYJapCcTBa U JIMYHOCTH; TIPH PETYJMPOBAHUM TMPABOBOTO CTaTyca OOIIECTBEHHBIX
0O0beIMHEHMIA, B TOM YHKCJIe TIOIMTUYECKUX TAPTUH; IPU perylaMEeHTaly B3aUMOICHCTBUSI TOCyAap-
CTBA W PEJIUTUO3HBIX OOBEAMHEHUH; MOJTMTHUECKUX TTAPTUHM U UHBIX OOIIECTBEHHBIX 0ObEANHEHUIA;
IIpaB HApOJOB, HACEJAIOUIMX TOCYAApPCTBO (HApUMeEp, PEryJIMpPOBAHUE CTaTyca HALMOHAIBHO-KYJIb-
TYPHBIX aBTOHOMUI ); peryJIMPOBAHUM I'PaXkJAaHCTBA U IIPABOBOIO MOJIOKEHUSI THOCTPAHHBIX I'PaXJaH
B Poccuiickoii ®eneparu. Hanpumep, B HacTosiiiee BpeMsl I'pakAJaHCTBO MTOHUMAETCS KaK IIPaBo-
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Basl CBSI3b MEXX/1y PAaBHOIPABHBIMU CYOBEKTaMH (TOCYAIAPCTBOM M I'PAXAAHIMHOM), MMEIOIIMMH B3a-
MMHBIE IPaBa U 0OSI3aHHOCTHU. DTa CBSA3b MOXKET OBITh MPEK pallieHa JIUIIb B IBYCTOPOHHEM TIOPSIIKE,
1o 00OIOIHOMY COIJIACHI0 CTOPOH. B COBETCKMIi Meprof] JOCTAaTOYHO PacipoCTpaHEHHBIM OCHOBA-
HHUEM IpeKpaIleHus IPakAaHCTBa ObUIO ero JIMIIIEHHEe CO CTOPOHBI rocyaapcTsa. JInienue rpaxaaH-

CTBa ABJISJIOCH 0093aTeIbHBIM anI/I6YTOM COBETCKOI'O 3dKOHOAATEJILCTBA O I'PAKIAHCTBE 58. B 3akone

PC®CP ot 28 HOos10pst 1991 1. Ne 1948-1 «O rpaxgaHcTse PCOCP»’ BIIEPBbIE CONIEPKAIACH HOPMA,
coracHo kotopou B Poccuiickoi deepaiinii HUKTO He MOKET OBITh JIMITIEH CBOETO TPaskIaHCTBA WIIH
IIpaBa U3MEHUTb IPakIAHCTBO (4. 2 cT. 1). AHasnornyHas Hopma nosieisiercs B Koncrurynuu 1993 r.
(4. 3 cT1. 6), a Bciiea 3a Helt U B PepepasibHoM 3akoHe OT 31 mast 2002 r. Ne 62—P3 «O rpaxgaHcTBe
Poccuiickoit ®epepaim».

B coBpeMEeHHOM KOHCTHUTYLIIMOHHOM TIpaBe CKJIA/BIBAECTCS] MOHMMAaHHWE KOHCTUTYIIMOHHOTO

IpaBa Kak OTpacy MyOIMYHO-YaCTHOrO npaBa60. CoueraHue myOIMYHOTO M YaCTHOTO HavaJl — Xapak-
TepHasl YepTa HOPM KOHCTUTYLIMOHHOTIO IpaBa.

3. YueHble OTMEUAIOT TaKyl0 4epTy, XapaKTepHYIO Ul COBPEMEHHOIO 3aKOHOJATENIbCTBA B
HeJIoM Kak ero audpepeHnumanus Ha akThl OOLIEro XapakTepa M akThl creruaibHbie. [Ipu sTom
o0II1e HOPMATUBHBIE AKTHI 3aKPEIUISIOT OOIIHEe TpaBuiIa TOBe/IeHUs Oe3 ydyeTa TeX WM UHBIX 0CO-
OEHHOCTEN peryImpyeMblx oTHOIIeHUI. CrieliuaibHble ke aKThl OTPaKalT OCOOEHHOCTH ITPABOBOIO
PeryJIMpoBaHysi COOTBETCTBYIOILIMX OTHOLIEHU. be3ycnoBHo, Takas auddepennnanys Heooxoanuma,

TaK KakK IMO3BOJIACT YYUTBIBATL 3TU OCO6€HHOCTI/I61. Sta yepTa COBPEMCHHOI0 3aKOHOOAATE/ILCTBA B
TTOJIHOM MEPE XapaKTEPHA U AJIA KOHCTUTYLIMOHHO-ITPABOBLIX aKTOB. TaK, 31€Ch UMCIOTCA TaK Ha3bI-

BaeMble 3aKOHBI «00 OOIIUX MPUHIIHIIAX. . .>>62, ®3 or 12 urons 2002 r. Ne 67-P3 «OO6 0CHOBHBIX
rapaHTHsIX U30MpaTebHBIX MPaB U MpaBa Ha ydacTue B pedpepeHayMe rpakaan Poccuiickoit Pene-

paumu», @3 ot 19 masg 1995 r. Ne 82-P3 «OO6 00IIeCTBEHHBIX O6L€III/IHGHI/IHX»63, KOTOpbIE Mbl
OTHOCHM K HOPMATHUBHBIM aKTaM OOIIEero, paMOYHOro xapakrtepa. B To ke BpeMs PUHATO MHOXe-
CTBO CIEIMAbHBIX 3aKOHOB B COOTBETCTBYIOIMX cepax. Tak, B chepe n3buparesbHbIX OTHOIIIE-
HUH JISHCTBYIOT Takue crieniaibHble 3akoHbl Kak @3 ot 10 suBaps 2003 r. Ne 19-03 «O Bribopax

[Ipe3unenra P®»%, ®3 or 22 depansa 2014 1. Ne 20-P3 «O BbIOOpax nemytatoB ['ocynapcTBeH-

Houi [Iymbr @enepanwroro Codpanusi Poccuiickoit denepanyn» 95, a TaKKe MHOTOUMCIIEHHBIE U301-
paresbHbIe 3aKOHBI, TPUHATHIE B cyObeKkTax Poccuiickoit Penepanmu. O6mmit $3 ot 19 mas 1995 .
No 82—P3 «O06 001IEeCTBEHHBIX 00bEIUHEHNAX» JONOIHAECTCA ClIELMAIbHBIMU 3aKOHAMU 00 OTIENb-
HBIX BUJAaX OOLIECTBEHHBIX OOBEIMHEHUN — OIUTUIECKUX MAPTUSIX, PETTUTUO3HBIX OOBEAMHEHUSIX,
HAlMOHAJIbHO-KYJIBTYPHBIX aBTOHOMUsIX U Ap. 1. A. Xabpuesa XapaKTepusyeT Takoe peryIupoBa-
HUE cTaTyca OOIIeCTBeHHBIX 00benuHeHuil B Poccuiickori denepanmu kak cBoeoOpasHoe. [eno B
TOM, YTO KOHCTUTYIIIOHHO-TIPAaBOBOE PETYJIMPOBAHKE 32 PyOeKOM KacaeTcsl JIUIIb OTEIbHBIX BU/IOB
KOJUIEKTUBOB — MPO(COI030B, KOONEPATUBOB, aqBOKaTypbl. B Poccuiickoii Peneparyu cymecTByer

OoJiee MUPOKUH MOIXO0A. 31ech O0IIeCTBeHHbIe 0ObeTMHEHU ST KaK TIOHATUE BKJTIOYAIOTCS B KOHCTH-

TYLHIUOHHYIO MaTEpHIO; OIIPEACTIAIOTCA O6H_II/IC I'paHULbI UX OEATCJIBHOCTU 66.

Bce cka3aHHOe BblllIE OTHOCUTCS K CHCTEME KOHCTMTYLIMOHHOTO 3aKOHOJaTesbcTBa. Bme-
CTe C TeM, KOHCTUTYLIMOHHO-IIPABOBOE 3aKOHOJATEILCTBO OTPAXaeT OObEKTUBHO CYLIECTBYIOLIYIO
cuctemy npapa. CienoBaresabHO, OObEKTUBHO HOPMbI KOHCTUTYLIMOHHOTIO IpaBa AuddepeHuupy-
I0TCSI HA HOPMBI OOIIIETO M CHEIMAIBHOTO Xapaktepa. [laHHble pa3sHOBHHOCTH HOPM Bce Oosbliiee
3HaueHUe NPUOOPETalT B KOHCTUTYLIMOHHOM NpaBe Poccuu. B To ke BpeMsi, Mbl He NIpU/iepKUBa-
eMcsl MHEHMS ps/la YYEHbIX-KOHCTUTYLIMOHAIMCTOB O TOM, YTO B CUCTEME KOHCTUTYLIMOHHOTO IpaBa

MoryT ObITh BbiIeseHb Oomas u OcodbeHHas qactu®’. B nanxom cllydae BEPHBIM MPEJCTaBISETCS
mHenue E. H. Ko3no060ii, KoTopasi cauTasa, 4to nogoOHbIe BJISIb PACXOAATCS C KOHIETIIHEHN 001Iein

TECOPHU IOCYyJApCTBa U IIpaBa, a TAKXKXE NPUBOIAT K TOMY, YTO HCKYCCTBEHHO PAa3pbIBACTCA CYIIIHOCTD

KOHCTUTYIIMOHHOI'O IIpaBa Kak Beﬂymeﬁ OTpacii npaBa68.
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Wrtak, eme ofHOW XapaKTepHOM YepTOM HOPM KOHCTUTYLMOHHOIO IpaBa Ha COBPEMEHHOM
9Tane ABIACTCA UX Jugpgbeperyuayust Ha oOusUe U Cneyualbivle B 3aBUCUMOCTH OT OOBEKTA Tpa-
BOBOTO PEeryiMpoBaHusi. B menom, 1yisi HOpM KOHCTUTYIIMOHHOTO IPaBa XapaKTEPHBIM CTAaHOBUTCS
yBeJIMYEeHUE YMCIIa CTIEIMATBHBIX HOPM, HOPM-UCKJIIOYEHHIA, KOHKPETU3UPYIOIIUX WM JOTIOTHSIO-
muyx oOIee MpaBuIIo MOBEICHUs. DTO CBSA3aHO, B TIEPBYIO OUEPe/ib, C YCIIOKHEHHEM OOIIeCTBEeHHOM
’KU3HU U TIONBITKAMH 3aKOHOAATES] YUECTh BCE BOSMOXKHBIE CUTYAIMU, KOTOPbIE MOTYT BOSHUKHYTh
Ha MPaKTHKe.

4. Jliobass HopMa TpaBa, B TOM YHCJIe ¥ KOHCTUTYIIMOHHOTO T1PaBa, IOJKHA OTPaXkaTh TUITHY-
HbIe, TIOBTOPSIIOIIMECS] OOIIECTBEHHbIE OTHOIIEHHU. TO ecTh B HOpMe MpaBa JOJKHO MPUCYTCTBO-
BaTh HamOoJiee XapakTepHOe, YTO MPHCYIIE MOCTYNKaM YeloBeKa. J[JaHHble YepThl JealoT HOpMY
a0crpakTHOM. [TpaBusio nmoBeaeH s, BRIpaXXeHHOE B HOPME MpaBa, IOJKHO ObITh CBOOOTHO OT MHH-
BU/IyaJIbHBIX Y€PT U OCOOEHHOCTEW, OT KOHKPETHOTO B NPABOBBIX SIBJICHUsIX. biaromapss Takomy
a0CTparvpoBaHMI0 HOPMa MpaBa MOXKET OXBAThIBaTh CBOMM PETYJISITUBHBIM BO3/IEHCTBUEM HEOIpe-

ACJIEHHOE YUCJIO JIUL, ABJIATbCA IIPABUJIOM IJIA BCCX69. 1. Monmeckue, Harpumep, nuca: «3aKOHBI
HM B KOel MEpE HE NOJIKHBL OBITD N30IIPEHHbIMU: OHU PACCUNUTAHbI HA J'IIOI[CIL/i C NMNOCPEACTBEHHbIMU
YMCTBCHHbIMU CHOCO6HOCTHMI/I; 3dKOHBI HUKAK HE ABJIAIOTCA ITPOABJICHUEM UCKYCCTBA JIOTUKU — OHU

OJIMLETBOPSIOT 3[PaBblil CMBICII IIPOCTOrO OTLIA ceMeiicTBay

OpnHaxo, B nocjiegHee Bpems 151 KOHCTUTYLIMOHHO-ITIPAaBOBBIX HOPM CTAHOBUTCS XapaKTEPHBIM
pa3MbIBaHMe X a0CTPAKTHOTO XapakTepa. HOpMbI KOHCTUTYIIMOHHOTO TpaBa U3 a0CTPAKTHBIX Mpa-
BWJI TIOBEJICHUsI MTPEBPAIIAIOTCS B MOAPOOHBIE, AeTabHble MHCTPYKLIMH, YacTO HE JIOCTYITHBIE IS
MOHUMAaHUS PIOBbIX rpakiaH. C. A. AéakbsH CIIpaBeJIMBO FOBOPUT O TOM, YTO JIIOOOM 3aKOH J0J-
’KeH ObITh OOpAIleH K JBYM ajipecaram: BO-TIEpBbIX, K OOBIYHOMY I'PaskIaHUHY, BO-BTOPBIX, K MCIIOI-
HUTEO. 17151 0OBIYHOIO rpakJaHMHA 3aKOH SIBJISIETCS CPEICTBOM ITO3HAHUSI MaTepUH, CBOETO MeCTa B
COOTBETCTBYIOLIMX OTHOIIEHUSAX. OAHAKO, 9TO COBEPLIEHHO HE YUMTBIBAET 3aKOHOAATENb. [ KOH-
CTUTYLIMOHHOTO TIpaBa XapaKTEPHBIMHU CTAHOBSITCS OPOMHbIE 0 00beMy M30MpaTeIbHbIe 3aKOHbI,
aKThl 0 pepepeHyMax. «Pa3pacraorcs» 1 Bce 6osee JeTaau3nupyIoTcs Jake 3aKOHbI, KOTOpbIe Tpa-
IUIUOHHO ObUTM AOCTATOYHO KPAaTKMMHU M HEOOJBIIMMU TIO 0OBEMY: O MOJIUTUYECKUX MapTUsX, O
IpaxJaHCTBE, O MPABOBOM IIOJIOKEHUM MHOCTPAaHHBIX rpaxaaH. JocrarouHo odyeBugHO, nuier C.
A. Asakvsamu, 9TO B 9TUX aKTaxX YMCTO 3aKOHOJATENIbHAs MaTepusi cocTapiseT He Oonee 30 rpoueH-
TOB, BCE OCTAJIbHOE — 3TO U30MpaTeIbHble MHCTPYKIIUH (Jalle BCero npouenypHsie). VX Hago uurarh
TEeM, KTO IMeeT HeMOCPEACTBEHHOE OTHOIIIEHNE K COOTBETCTBYIOIIMM N30MpaTeIbHbIM IeiicTBUSIM. B
pe3yJIbTaTe 3aKOHBI O BHIOOpax U pedepeHiyMax CTajll HeJOCTYITHBIMU (HEYCBOSIEMBIMHU) TS PSAO-

BBIX rpaxcaaHﬂ. B kauecTBe npuMepa TakoW «TPYyIHOYCBOSIEMOI» OObIYHBIMU I'PaXKAAHAMU, HE UME-
IOIIMMH CIEIMAIBHOTO 00pa30BaHus1, MOKHO puBecTH cTaThio 89 ®3 ot 22 depasist 2014 1. Ne 20—
®3 «O BeidOpax pernyratoB ['ocynapcreennoit dymbr ®enepanbsHoro Codpanus Poccuiickoit Pene-
paLmK», 3aKPETUISIONLYI0 METOAUKY IPOINOPLIMOHAIBHOTO paclpeesieHus AeMyTaTCKuX MaHaaToB. K
npuMepy, B 4acti 2 cT. 26.3 ®eaepanbHoro 3akoHa oT 6 okTsops 1999 1. Ne 184—-D3 «O06 obmmx
MPUHLIMIIAX OPraHU3alMKi 3aKOHOIATENIbHBIX (ITPEICTAaBUTEbHBIX) M MCIIOTHUTESIbHBIX OPTaHOB IOCY-

JapCTBEHHON BiacTu cyObeKToB Poccuiickoit dDenepauI/H/1>>72 JaH TiepeyeHb MMOJTHOMOYMI OpraHoOB
rocygapcTBeHHOH Biactu cyobekTa Poccuiickoit deaepanyu 1o mpeaMeraM COBMECTHOTO BEJICHUS,
OCYIIECTBIISIEMBIX JAHHBIMUA OpPraHaMK CAMOCTOSITEJIEHO 3a CYET CpeICcTB OloKkeTa cyobekTa Poccuii-
ckoil Penepaumu, kotopblid Bkioyaer 100 nmyHkToB. [Ipruem, jaHHBIN NIepedeHb MOCTOSIHHO MEHSI-
eTcsl, NOSABJISAIOTCS HOBBIE IyHKTHI, UCKJIIOYAIOTCS JIpyTUe. DTO CBUAETEIbCTBYET O TOM, YTO 3aKOHO-
JaTeNb MBITAeTCSl YPeryJaupoBaTh MAKCUMalbHO KOHKPETHO AAHHBIA BOIPOC, BMECTO TOTO, YTOOBI
CO31aTh OJIHY HOPMY C aOCTpaKTHON (hOPMYITUPOBKOM.

[Nonpo6Hoe perynmpoBaHue HOPMaMH KOHCTUTYIIIOHHOT'O TTpaBa BCeX JIeTasiei OOIeCTBEHHbIX
OTHOIIIEHUH JIeNaeT UX MaJIo MOHATHBIMHU 1Sl HecrieluaanucToB. Kpome Toro, MOXXHO TOBOPUTH U O
TPYIHOCTSIX B MpaBonpruMeHeHur. O HeraTMBHBIX MOCIEACTBUSIX Ka3yHMCTUYHBIX HOPM JIJISl TTPaBO-
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MPUMEHEHU sl BEPHO, Ha Halll B3IJIsI/1, HAITMCAJl COBPEMEHHBIN yueHbli-TeopeTuk A. H. Osuunnuxos. C
€ro TOUKH 3PEHUsI Mbl JOJIKHBI IPU3HATH «OI'PAHUICHHOCTh YeJIOBEUYECKOTO pa3yMa B IO3HAHUY Oec-
KOHEYHO MHOTOOOpAa3HOW COIMATBLHON KU3HU», «HENb3s CO3[IaTh CUCTEMY TTPAaBUJI Ha BCe BpeMeHa
M Ha Bce cliy4au ku3Hu». «Kpome Toro, — numer A. H. Oguunnukog, — creyet Mpu3HaTh Oecro-
JIe3HOCTh Pa3padOTKU 3TOW CHCTeMBbI IMPABKJI 10 MPUYMHE TOTO, YTO CYMIECTBYET 3aMKHYTHIH JIOTH-
YECKUI KPYT: MpaBuUjIa MPUMEHEHUS MPaBui (HOPM TpaBa) Takke TpeOyloT MPUMEHEHUS U, CIIe/I0-
BaTeJIbHO, ellle OqHUX MpaBml. M Tak ganee 1o 6eckoHeuyHocTH. Paronanm3anms u hopManzanys
MPOLIECCYAJIBHOTO TpaBa BKYIE C AETATM3MPOBAHHBIM MaT€PUAIBHBIM TPABOM MOXKET OO€pPHYThCS
KpaifHe HeraTUBHBIM 110 CBOMM COIMAJIBHBIM TMOCJIEACTBUAM IOpUIMUECKUM (hOPMATTM3MOM, CBOJISI-
UM Ha HET TBOPYECKOE HA4Yajao B MPABOINPUMEHHUTEIBHON AEATEBHOCTH WM 0OpalIaionuM 3TO
caMoe TBOpPUECKOe Havasio Ha MPsMO MTPOTUBOIIONIOKHOE, OTPULIATENIHHOE TBOPUECTBO, KOT/Ia TpUMe-
HSIIOIMI HOPMBI BBIHYKJICH «BTUCKUBATB» TOT HJIM MHOM Ka3yC B «IIPOKPYCTOBO JIOXKE» HOPMBHI. . »73,

Cremyer UMeTh B BUILY, UYTO aOCTPaKTHBIN, OOIINI XapaKTep HOPM TpaBa — YepTa, TPAIHIII-
OHHO TTPUCYIIas 3aKOHOJATEIIbCTBY CTPaH POMAHO-TEPMaHCKOM MPaBOBOW ceMbU. B cTpaHax o0iiero
npasa, B yactHoctu B CIIIA, moaxon K 3aKOHOAATENIbHBIM aKTaM UHOW. Yunvsim BepHam TVILET:
«CyibH, OCYIIECTBIISIIONINE MPABOCY/IME HA OCHOBE HOPM OOIIIETo NpaBa, OTHOCSATCS K CTaTyTaM Kak K
cOOpPHUKaM KOHKPETHBIX HOPM TIpaBa, MOJICKAIIMX CIIPABEITTMBOMY IPUMEHEHUIO TOJILKO B paMKax

U3JIO)KEHHBIX B HUX YCJIOBUI, HO HUKaK HE 3a UX IpeeiaMu» 74 Tlo sroit IIPUYMHE B CTATyTaX 3aKo-
HOJIATeJTh CTAPAETCst MAKCUMAITBHO KOHK PETHO MPOMHCATH MPABUJIO MIOBEAEHHS 1 MOAPOOHO BCe YCII0-
BUsI IGUCTBUSI HOPMBI. JI0CTaTOYHO JIMIIIL B3IJISIHYTh Ha COOPHUKY (peJiepaibHbIX 3aKOHOB U 3aKOHOB
IITaToB, 4TOOB! yoenutbcsi B ToM, uto B CILA ctaTyThl Gosblle 1o 0ObeMy U CIOXKHEE MO Conep-
KaHMIO, YeM JII0OOH KOZIEKC WJIM OTpacieBOe 3aKOHOJATEIbCTBO CTPaH POMAHO-TEPMAHCKOM MPaBo-

BOii cembi’>. TakuMm 00pa3oM, MOXHO IMPEAIONIOKUTh, YTO yTpaTa HOpMaMu IpaBa, B TOM YHUCIIE U
KOHCTUTYLIMOHHOTO, MX aOCTPaKTHOI'O XapakTepa — OHO U3 CBUIETENILCTB CTUPAHUS T'PAHULL MEKTY
POMaHO-TEepMaHCKOI MTPaBOBOM CEMbel U CeMbell 00IIIero mpaga.

Wrtak, ogHON M3 OCOOEHHOCTEH KOHCTHTYIIMOHHO-IIPABOBBIX HOPM Ha COBPEMEHHOM 3Tarle
SBJISIETCS pa3MblBaHME MX aOCTPAKTHOTO XapaKTepa, YTO 3HAUMTENIBHO IMeperpyKaeT 3aKOHOIATE b~
CTBO, JIEJIa€T €ro OOBEMHBIM U, 3a4acTyI0, MAJIO MOHATHBIM J1J11 HECTIELIMAJIUCTOB.

5. 4. H. Ymancxuii, a Bciepa 3a HaM u O. E. Kyma(ﬁun76 TOBOPAT O JBOWCTBEHHOCTH Tpe/l-
MeTa KOHCTUTYIIIOHHOTO TPaBa, B KOTOPOM BBIJEJISAIOTCS OOIIECTBEHHBIE OTHOILICHUSI, PEryiupye-
Mble KOHCTUTYIIIOHHBIM TPABOM B TIOJTHOM 0O0BEMe M OTHOIICHHMSI, [JIsI KOTOPBIX KOHCTUTYLIMOHHOE
[IPaBO yCTAHABJMBAET JIMILIb Hayajla, OCHOBBI IIPABOBOIO PEryJupoBaHus. B cBs3u ¢ 3TMM cylue-
CTBYEeT OOBEKTUBHASI HEOOXOAMMOCTh B KOHKPETHOM PEryJMpPOBAHUU — ISl IEPBOM I'PYIITbl OTHO-
IIIEHNH, a TaKXKe HeOOXOOMMOCTh B HOpMAaxX-IIPUHIIMIIAX — JJIs BTOPOW IpyMIibl oTHOImeHui. U ecnu
yUYeHble-KOHCTUTYLIMOHAIMCTHI TPAJULIMOHHO TOBOPSAT O TAKOM OTJIMUUTEIbHOM IPU3HAKE HOPM KOH-
CTUTYLIMOHHOTO IpaBa Kak mpeodiaJjaHue cper HUX oOeperyasTUBHBIX HOpM. To Mbl nipeiaraem
TOBOPUTH O TAKOI XapaKTEpHOM YepTe Kak MoJpa3JesieHue BCeX KOHCTUTYIIMOHHO-IIPABOBBIX HOPM
Ha JIBa KJ1acca — OOIIEPEery/IsITUBHBIX U KOHKPETHOPETYJIATUBHBIX HOpM. [1pu 3TOM Bpsin nm 31ech
MOHO TOBOPHUTBD O ITpeodIIaJaHu| TOTO WA MHOTO BUIa HOPM. [lyMaeTcsi, 4To CyIiecTBOBaHUE OOIIie-
PEryJIATUBHBIX (HOPM-TIPHHITUIIOB, HOPM-Je(PUHUIMN 1 T1p.) TaK ke KaK U KOHKPETHOPETYJIITUBHBIX
HOPM OOBEKTHBHO OOYCJIOBJIEHO, TaK KaK OTpaskaeT MOTPeOHOCTH KOHCTUTYITMOHHOTO MPaBa UCXO/s
13 JBOMCTBEHHOCTU IIPEAMETA PETYJIMPOBAHUS STOM OTPACIIH.

6. O01IenTpU3HAHHON OTJIMYUTENLHOM OCOOEHHOCTHIO KOHCTUTYITMOHHO-TIPABOBBIX HOPM SIBJISI-
eTCcs TO, YTO YacTh U3 HUX BhIpaKeHa B MUCTOYHUKE, 00JIA/IAI0IIEeM BBICIIICH I0PUANYECKON CHUIION — B
Koncturyuum Poccuiickoit @enepaumu. Bmecte ¢ TeM, 34ech MOXXKHO Ha3BaTh U APYTe UCTOYHUKH,
CBONCTBEHHbIE UCKJTIOUUTESLHO KOHCTUTYLIMIOHHOMY TIpaBy. Tak, Bce (peaepaibHble KOHCTUTYLIMOH-
HBIE 3aKOHBI SBJISIOTCS HICTOUHMKAMKM KOHCTUTYIIMOHHOTO ITpaBa. Kpome Toro, HopMbl KOHCTUTYLH-
OHHOT'0 TIPaBa MOT'YT COMEPKAThCs B TAKOM OCOOOM BH/IE 3aKOHA Kak 3akoH P® o nmompaBkax k KoH-
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crutyuuu Poccuiickort ®enepaiyu. B HacTos1ee BpeMs IPUHATO TP TaKUX 3aKoHa. 1o 3akoH PP
o nonpaBke Kk Koncruryiym P® ot 30 nexadps 2008 Ne 7-OK3 «O KOHTPOJIBHBIX MOTHOMOUYMSIX

l'ocynapcteennon ymsl B otHomeHnn IlpaButenscrBa Poccuiickon denepanmm» 7. 3akon P® o
nonpaske Kk Koncrurymm P® ot 30 nekadpst 2008 Ne 6-PK3 «O6 m3mMeHeHnH cpoKa MOTHOMOYHI

[Tpe3unenra Poccuiickoii Pepepanum u ['ocynapctBeHHOM I[yMH»78, 3akoH P® o nomnpaske k Kon-
crutyuuu P® or 5 eppana 2014 r. Ne 2-PK3 «O BepxoBaom Cyne Poccuiickonn ®enepauun u

npokyparype Poccuiickoit Cl)e)lepaunn>>79; 3akoH P® o nonpaske k Koncruryiu P® or 21 uronsa

2014 1. Ne 11-®K3 «O Cogere Denepanuu Depepansroro Codpanus Poccuiickoit ®eneparuv» 80
OTmuuTeIbHON 0COOEHHOCTHIO KOHCTUTYITMOHHO-TIPABOBBIX HOPM, COIEPKAIMXCS B THX UCTOYHU-
Kax, sIBJII€TCS TO, YTO MOCJIe BCTYIUICHUS JAHHBIX 3aKOHOB B CHUTy MX HOPMBI (DaKTUYECKU CTaHO-
BsTcs1 HopMamu Koncrutyimu Poccuiickoit @enepanyu.

BOJIBIIMHCTBOM yUEHBIX MPU3HAIOTCS B KAUECTBE UCTOYHMKA KOHCTUTYIIMOHHOTO TTpaBa peliie-
Hus KoncturynmonHoro Cyma P® (maHHBI BOIPOC MBI HE 3aTparuBaeM B HacTosIend padorte,
MOCKOJIBKY OH TpeOyeT OTACTBHOTO UCCIIEIOBAHNS).

7. Ha coBpeMeHHOM 3Tare HAauMHAeT MPOSBIISATHCS ellle OHA TeHICHIIMsI, XapaKTepHasi s
OTpac/Iv KOHCTUTYLIMOHHOI'O MpaBa B 1IEJIOM U JIJIs1 €6 HOPM B yacTHOCTU. [Tporcxoqur «otmeskeBa-
HUE» OT OTPACIU KPYIHBIX OJIOKOB MPABOBLIX HOpM. OJHUM U3 Pe3yJbTaTOB 3TOTO CTAJIO OT/ese-
HUE MYHULIMIAIBHOTO TpaBa. [Ipuyem ydyeHble O CUX MOpP HE ONpeAeTHIMCH 10 BOMPOCY O TOM,

ABJIACTCA JIA MYHULIUIIAJIBHOE ITPABO CaMOCTOSITEJILHON OTpaciibio npaBa81 . B mocnegnee BpEMSA BCC
HacTOMYMBee TOBOPUTCA O BBIACJICHUN B KAaY€CTBE BHAYAJIE CAMOCTOATCIIbHOI'O MHCTUTYTA, 4 3aTEM
" OA0TpaC/in MUI'PATMOHHOI'O I1paBa. HaBHO BECTCA p€Yb O BLIICIICHUU B KAaY€CTBE HO,HOTpaCHCfI
1 JaXE€ CaMOCTOATCIIbHBIX OTpElCJ'ICfI I/136I/IpaTCJII>HOFO, NapIaMEHTCKOIO 1 KOHCTUTYHIUOHHOTO ITPO-
HECCYaJIbHOTI'O IIpaBa. ITon comHeHue o MNPUHAAJICKHOCTHU NCKITIOYUTEIIbHO K KOHCTUTYIMOHHO-IIPA-
BOBBIM HOpMaM CTaBATCA HOPMbBI UHCTUTYTOB, TPAAUILIMOHHO OTHOCAINUNECA K OTPACIN KOHCTHUTY-
MUOHHOT'O ITpaBa. Tak, BbICKA3bIBAIOTCSI UAEU O MPU3HAHUU I'PAKIAHCTBA KOMIIJICKCHBIM IIPABOBBIM
HWHCTUTYTOM, OTHOHICHUA B paMKaX KOTOPOro PEriIaMEHTHUPYIOTCA HOPMaMH Pa3JIMYHBIX OTpElCJ'ICIZ

npaBagz. IMonoGHble nen NopoXk AT MPoOIeMy COXpaHeH! I LIeJIOCTHOCTH OTPACM KOHCTUTYIHOH-
HOTO ITpaBa. B cBA3M ¢ 3TMM B Hay4HBIX KPYrax BHOBb BO3POXKIAETCA JUCKYCCHSA O ITPEIMETE OTPACIIH
KOHCTUTYLIMOHHOTO IpaBa. [IpnyeM, kak BepHO yTBepkaana E. . Kozroea «11s1 COBpEMEHHOM JTUC-
KYCCHHU XapaKTePHbI MHOTOUYHCIIEHHBIE TIPEUIOKEHH S, KOTOPbIe B KOHEUHOM cUeTe MOTyT 6e3 0co0oi
Ha TO HEOOXOOMMOCTH MPUBECTU K 3HAYUTELHOMY YCEUSHHIO MPeAMeTa KOHCTUTYIIMOHHOTO TpaBa
KaK Be[yller oTpaciu npasa. Mimelorcsi B BUy MHOTOUMCIIEHHBIE ITPEJIOKEHUSI O BbIIEJIEHUU B Kaue-
CTBE CAMOCTOSITEJIbHBIX OTpacyiel n30MpaTesIbHOIO MTpaBa, MapJaMEeHTCKOTo MpaBa, MPOLECCyalbHOTO
KOHCTUTYLIMOHHOTI'O IpaBa " npoq.>>83.

8. BaxxHOI 0COOEHHOCTBIO KOHCTUTYIIMOHHO-TTPABOBBIX HOPM SIBJISIETCSI UX BBICOKHIA TIOJIMTH-
YECKMM NOTEHUMAJ. BHYTpPEHHAS M BHEIIHAA MOJUTHKA I'OCYAAPCTBA PEaM3yeTcsl 4epe3 HOPMBI
npaBa W, B MIEPBYI0 OYepe/ib, Yepe3 KOHCTUTYIIMOHHbIE. TakumM 00pa3oM, MONUTHKA OONeKaeTcs: B
3aKOHOJATENIBHYIO (POpMY M OITMPAETCS HA BO3ZMOKHOCTb CUJIOBOTO BO3ziercTBuA. M eciiu paHee Takas
3aBUCUMOCTD IIPABOBBIX HOPM OT IOJUTUKH U MOJUTUYECKUX PE(POPM UTHOPUPOBAIACH YUEHBIMH,
TO B HACTOsAIIIEE BpeMsI YK€ HUKTO He OTPHILAET, YTO MPaBO (M HOPMBI, B TOM YHMCJIe) 0OYCIOBIEHO

HOJIMTUYECKUMU HpOHGCC&MI/I84. Oco0GeHHO CII0KHO IPOBECTU YETKYIO TPAHUILY MEX Ty KOHCTUTYIIU-

OHHBIM IIPaBOM U TTOJINTUKOM. KOHCTI/ITYI_[I/IOHHEUI MaTepusd BCErga UMECT TTOJINTUYECKHI XapakTep,

He SBJISIETCS IO CBOEH npupoac 4uctTo HpaBOBOﬁSS.

CnenyeT cornacutecs ¢ C. H. HeraCOGblM B TOM, YTO B IIPEAMETE KOHCTUTYLIMOHHOT'O ITpaBa
MBI HE HafI,IlCM HHU O,HHOfI rpyHIibl 06H_ICCTBCHHBIX OTHOI.HCHPIfI, KOTOpad JiexKajia OBl BHE MOJIUTHKMU:
OTHOHIEHUA B C(pepe roCcyaapCTBEHHOI'O CYBEPEHUTETA U HAPOAOBJIACTUS, OPraHU3alluU TOCyIapCTBa
n Hy@]’[H‘IHOﬁ BJIaCTH, PETYJIMPOBAHUA U 3AIIUTHI IIPAB JIMYHOCTU, PETTIAMCHTAIIUN OCHOB KOHCTUTY-
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IIMOHHOTO (TOCYJapCTBEHHOTO, OOIIECTBEHHOI0) CTPOsI, MapiaMeHTapu3Ma, Pe3uIEHTYPbI, PaBo-
CyaudA, MECTHOIO CaMOYIIpPaBJICHHUA U T. II. <<O‘I€BI/IIIHO, YTO U KOHCTUTYLIUOHHBIC ITPUHIIAIIBI (HOJII/I-
TUYECKON U COIMAIbHO-9KOHOMMUYECKOW CHUCTEeM, CTaTyca JIMYHOCTHU, (heIepaTUBHOIO YCTPOWCTBA,
MECTHOTO CaMOYITpaBJIeHHsI, HOPMOTBOPUYECTBA, TPABOCYMS U T. I1.) TIO CBOEMY COIEP/KAHUIO SIBJISI-

I0TCS [TOJIUTUKO-TIPABOBBIMU nananaMn>>86

O nomutryeckoM xapaktepe Hopm Koncruryuuu P® nuter b. C. 963eeg. C ero TOUKU 3peHUst
«... HE MHOTH€ CTaTbH, a Bce 0e3 UCKJIIOYEHH I KOHCTUTYLIMOHHBIE TOCTAaHOBJIEHHUS], YUpEeKAast rocy-
JapCTBO, OIPEAEIssA ero CTPYKTYPY M OpraHbl, a Takke MOPSAAOK MX MPU3BAHUSA K OCYIIECTBICHUIO

BJIACTH U T. I1., IMEIOT TIOMATHYCCKHIA XapakTep. ..»>

Oco0bIM MOTUTUYECKUM CcoiepkaHueM obnanaeT npeamoyna Koncrurynum PO Tlemm, npo-
BO3MIalleHHble B npeamOyne Koncturyuuu P®, nmeror crparermyeckoe 3HaueHUeE, UrpaioT posib
MOJIMTUYECKOTO OPUEHTHPA, B COOTBETCTBUU C KOTOPBIM JIOJKHBI JAEHCTBOBATh OPraHbl 3aKOHOJA-
TEJIbHOM, WCTIOJIHUTENHHON U CyaeOHOH BiacTu. Be3ycloBHO, MOMMTHYECKUM MOTEHIMAIOM 00JIa-
JAI0T MPOBO3IVIAIIEHHbIE B ITpeamMOyJie HApOIOBIAaCTUe, PUHLMITBI PABHOIIPABUS U CaMOOIIpe/iesie-
HUS HApOJOB, CYBEPEHUTET M JEMOKPATUYECKUI XapaKTep HaIlero rocyapcraa.

HopMbl KOHCTUTYLIMOHHOTO IpaBa 3a4acTyl0 MPUHUMAIOTCS, U3MEHSIOTCA M OTMEHSIOTCS B
3aBHCHMOCTU OT TIOJIMTHUYECKOW CHUTYAllMH, MOJTUTUYECKOi HeoOxomumocTu. Tak, nubepanu3anus
MOJIMTUKY B OTHOIIEHUU TOJUTUYECKUX MApPTUHl MpHUBENA K TOMY, YTO 3aKOHOjaTeseM ObUIO 3Ha-
YUTEJBHO CHUKEHO TpeOOBaHME K MUHUMAJIBHOMY UYHMCIy WIEHOB NOJUTUYECKUX napTtuil. [lonuru-
YeCKYI0 OKPACKY, MOJTUTUYECKHIE MPEINOChUIKA UMEIOT M3MEHEHHsI N30MPATEIbHOTO 3aKOHOIATE b-
crBa. Tak, Mbl MOXeM HaOMIOAATh TO TIOBBIIIEHUE, TO IOHWKEHNE N30MpaTeIbHOrO 0apbepa; OTMEHY
cOopa MoINMCcel KaK YCJIOBHS PErMCTpallvy [UIs MapIaMeHTCKUX MapThil; u3MeHeHrne M30upareib-
HOH cucTeMbl Ha BblOOpax jemyrtaroB locymapctBenHoi Jymbr ®enepaibHoro Cobpanus PP co
CMEIIaHHOW Ha MPONOPLUUOHATIBbHYIO M BHOBb BO3BpaT K CMeIlaHHOM. [loMTHyeckuMy npuyrMHaMu
MOXHO OOBSCHUTh U MEHsIIoIuiics nopsaok gopmupoBanus Cosera Penepauun. Bo Bcex Ha3BaH-
HBIX U3MEHEHUSX MPOSBIACTCS U MOJUTUYECKUI XapaKTep HOPM KOHCTUTYLMOHHOro mpasa. Kak
BepHO yTBepxkaaeT B. /. 30pvkuH, naxe He3HAYUTETbHBIE TOUYEUHbIE M3MEHEHUsI N30MpPaTeSIbHOTO

3dKOHOIATEJIbCTBA, HAKJIAAbIBASCh Ha 0COOEHHOCTHU IMpaBOBOI'O pETyJINpPOBAHUA MHOFOHapTHfIHOCTH

MOT'YT IPUBECTH K CYIIECTBEHHOMY AMCOANAHCY B c(pepe MOMUTHIECKHUX OTHOILICHHIT>.

9. BaxkHOI 0COOEHHOCTBIO HOPM KOHCTUTYLIMOHHOTO ITpaBa Ha COBPEMEHHOM 3Tarle sIBJIseTcs

TaK Ha3bIBAEMBII MTPABOBOM MPO(UIIUT, TO €CTh M3OBITOYHOCTh MPABOBOTO peryupoBanus. TepMuH

npaBoBoil popuuuT ObLT npeioxkeH H. C. Bondapen® u, Ha Hau B3IIs, BeChMa yZIauHO OTpa-

’KaeT OfHY U3 BaKHEUIINX TeHJEHIIMI KOHCTUTYLIMOHHO-TIPABOBOTO PErYJIUPOBAHHUSI OOIIECTBEHHBIX
oTHoLeHn cerogHsAmHero aHs. [To muenuio H. C. borndaps npaBoBOM NPOMUIIUT CBSA3aH C KOHCTU-
TYIIMOHHO-TIPABOBOM II00AM3aINel, ¢ II00aTbHBIMU YTPO3aMHK YeJIOBEUECTBY B BUJIE TEppPOpU3Ma,

MPUPOIHBIX U TEXHOTEHHBIX KaTacTpod, SIKOIOTMUECKOTO U SHEPreTUIECKOro KpI/I3I/IC2191. Hopmamu
KOHCTUTYIIMOHHOTO TpaBa OXBaThIBaeTCsl Bce OoJble cep xu3Hu odiiectsa. [IporcxoauT BTopxke-
HHE TOCYyIapCcTBa MOCPEICTBOM MPHUHSTHS HOPM IIpaBa B COLMUAIbHYIO, SKOHOMUYECKYIO U, B OCO-
OeHHOCTH, B MONMUTHYECKYO cepsl. JioOas mpobiema, BO3HHMKAIAS TPU MPUMEHEHUST HOPMBI
KOHCTUTYIIMOHHOT'O ITpaBa NpUBOAUT K IMPUHATUIO HOBBIX HOPM, €€ KOHKPETU3UPYIOIINX, OOIOJJIHA-
I0LMX, pa3BuBaoIyX. [losBieHne npouumnTa, «runepperyaupoBaHus» B KOHCTUTYLIMOHHO-IIPABO-
BOU cpepe, C HaIllel TOUKY 3peHusI, CBS3aHO HE TOJIBKO € TIOOATMCTCKUMU TeHACHIUSAMU. 3aKOHO-
Jatesib, IPUHUMAs TOT WIM MHOM HOPMATHBHBIN IPaBOBOM aKT, CTPEMUTCS YUECTh BCE CUTYaLUH,
KOTOpbIE MOT'YT BO3HMKHYTh Ha MPaKTUKe. B pe3ynbTaTe Mbl BUAMM OTPOMHBIE TIO CBOEMY 00BEMY
KOHCTUTYIHMOHHO-IIPABOBBIC AKThI, JCTAJIbHO ITPOIMCHIBAIOIINE BCE BO3MOXKHBIC BAPUAHTBI PA3BUTUA
coobITHi. «[IpopunT» HOPM HE ClelyeT OTOXKIECTBIATH C pa3MbIBAaHMEM a0CTPAKTHOTO XapakTepa
HOPMBI (O KOTOPOM I'OBOPUJIOCH BhIlIE). Bropoe 03HadyaeT Ka3yMCTUYHOCTh HOPM IIPaBa, B TO BpEMs
KaK Mofi «IpO(HUIMTOM» MbI IOHUMAEM 3ayperyIMpOBAaHHOCTD, MIEPEHACHIILIEHHOCTh 3aKOHO/IATE b~
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CTBA, CO3JaHUE OOJIBIIOrO YKC/IA HOPM, B KOTOPBIX OTCYTCTBYET OOBEKTUBHASI HEOOXOIUMOCTS. [1po-
byt (Mepen30bITOK) HOPM MOKHO IPOAEMOHCTPUPOBATH Ha cieayiomeM npumMepe. B yactu 3 cra-
U 6 PenepasibHoro 3akoHa ot 25 utosist 2002 r. Ne 115-P3 «O ripaBoBOM MOJI0KEHUN UHOCTPAHHBIX

rpaxjaH B Poccuiickoii C[)enepamxnxl»92 3aKpeIUIeHbI CIIy4au, KOIjla MHOCTPAHHBIN I'PaskIaHUH MOXET
MOJIyYMTh pa3pellieHue Ha BpeMEHHOe MpokuBaHue Oe3 yuera yTeepxaeHHoi [IpaButenscreom Poc-
cuiickoil Peaepani KBOTHL. Bo-nepBbIX, JaHHBIA epevyeHb BKII0YAEeT Lebix 14 myHkToB. Bo-BTO-
PbIX, IEpEUYEHb SABJISETCS OTKPBHITHIM (BO3MOXHBI M MHbIE CITyYau, IPeyCMOTPEHHbIE (peaepaIbHbIM
3aKOHOM). B-TpeTbux, psiJ yHKTOB JAHHOTO CITMCKA, HA Halll B3IVIA/, MOBTOpsieT apyr apyra. Cpas-
HUM ux. B yactu 3 crateu 6 PenepanbHoro 3akoHa ot 25 miong 2002 r. Ne 115-P3 «O npaBoBom
II0JIO’KEHUU MHOCTPaHHBIX IpaxkaaH B Poccuiickon ®denepanmn» ckazaHo «bes yuera yrBepkaeHHON
ITpaBurensctBoM Poccuiickoit Penepanyii KBOTHl pa3pellleHne Ha BpeMEHHOE IIPOKUBAaHUE MOXKET
OBITh BBIJIAHO MHOCTPAHHOMY I'PaXJAHUHY:

...2) IpU3HAHHOMY HETPYIOCIIOCOOHBIM ¥ UMEIOLIEMY JIEeCIIOCOOHBIX ChIHA WJIM 0Yb, COCTO-
AIMX B rpaxaaHcTBe Poccuiickoit ®eaepanyu. . .

6.2) umerorieMy peOeHKa, COCTOAIIEro B rpaxkaaHcTBe Poccuiickoit deaepauum. ..

6.3) MeloLIEMY ChIHA WJIH 104b, JOCTUTIIMX BO3PACTa BOCEMHALIATH JIET, COCTOSIIIUX B I'paX-
naHctBe Poccuiickoit @enepanun ¥ pellieHueM cyia, BCTYIMBIIMM B 3aKOHHYIO CUJTY, IIPU3HAHHBIX
HeZ1eecrioCOOHBIMU JTMOO OTPaHUYEHHBIMU B IEECTIOCOOHOCTH. . . ».

IIpencrasisercs, 4To MyHKT 6.2 IO CBOEMY CMBICITY MOIJIOIIAET IyHKTH 2 1 6.3.

IeperpyxeHHOCTb 3aKOHO/IATENILCTBA BbIPAXKAETCS B TOM, YTO B HOPMATMBHBIX aKTaX 4acTo
3aKPEIUIAIOTCS PABUIIA, B KOTOPBIX OTCYTCTBYET NOTPEOHOCTh: HE(DYHKIIMOHAIbHBIE TEPMUHBI, OIpe-
IeNIeHus1, MHble KOHCTPYKIIMH, KOTOPBIE JIENAl0T TeKCT HEMOHSTHBIM, HEYI0OOUMTaeMbIM ISl PsIJIO-

BOIO TOJIb30BaTesIsl IPaBOBOW MH(QOpMALIUU %3, Tax, Jlexcun U. B., AQHAJIM3UPYA 3aKOHOIATEILCTBO
cyOBeKTOB (henepaiiy B cepe aIMUHUCTPATUBHO-TEPPUTOPUATILHOTO YCTPOMCTBA HAa3bIBAET TaKKe
MPOSIBJICHU T U30BITOYHOCTH ITPABOBOT'O PETYIMPOBAHMSI: HOPMAaTUBHOE 0O0O3HAUEHUE TOTO HJTH MHOTO
roposia Kak MCTOPUYECKOro IIEeHTpa cyObeKTa (hefiepalii; BKITIOUEHUE B HOPMAaTUBHBIE aKThl CYOb-
eKTOB (befepalyiy ux reorpapuuecknx XapakKTepUCTUK; yIIOMUHAHKE B aKTaX CyOBeKTOB (beaepayu
COBETCKOT'0 3aKOHOJIATENILCTBA, KOTOPBIM ObLTH YUpPE:KAEHbI IaHHbIE CYOBEKTHI (hefiepaliii; HaJmure
CaMOOUYEBH/IHBIX BBICKa3bIBAHUI (HAaIIpUMep, 4To pedepenaym cyobekTa deaepay MpoBOIUTCS B

COOTBETCTBUH C 3aKOHOIATEILCTBOM Poccuiickoit ®eeparivu v 3aKOHOIATeIbCTBOM CyObeKTa (pesie-

paumn) u zlpyme%.

«[Tpodumr» HOPM BeZIeT K HeraTMBHBIM MOCJEACTBUAM B peaM3alii HOPM IpakJaHaMHU,
UX 00BEJUHEHUSMH, APYTUMH CYyObEKTAMU KOHCTUTYLIMOHHO-IIPABOBBIX OTHOIIEHUM, 3HAUYUTEILHO
3aTpyJIHSET ee.

10. OcoOGeHHOCTBI0 HOPM KOHCTUTYLIMOHHOTO IpaBa SIBJISIETCS MOSIBJIEHHE OOJIBIOTO YHCia

MPOLIECCYaIIbHBIX HopM95 . Ha coBpemeHHOM 3Tare MOXHO KOHCTaTUpOBaTh (hakT, 4T0 HOpMbl KoH-
crutyumu Poccmiickoit ®enepanun cTany IeUCTBYIONMMH, «pabouuMm». VX aKTUBHO MpUMEHSeT
He Tosibko Koncrurynmonnsiii Cyp Poccuiickont depeparyiu, HO U apyrue cyisl. [Ipsimoe Henocpen-
cTBeHHoe JericTBue HopMm Koncrurynun Poccuiickoii denepany TeM He MeHee MpenonaraeT Hajiu-
Yyre KOHKPETHBIX MPOIIEAYp U MEXaHM3MOB UX pealu3alii. ITUM MOKHO OOBSICHUTD TMOsIBJICHUE B
KOHCTUTYIIMOHHOM IIpaBe B TIOCJIeHEe BpeMsi OOJBIIOro YUCia MpolieccyaabHbiXx HopM. OueBUIHO,
YTO BO3MOXHBI peasibHasl FApaHTUPOBAHHOCTb M OCYILLECTBJIEHHUE JIMIIb TeX MojioxkeHnid KoHnerury-
1n Poccmiickoit denepanivy, NCIIOTHUMOCTD KOTOPBIX 00ECTIeYMBAETCS B IaHHBIA MOMEHT Pa3BUTHUS

06H_ICCTB396. Bmecte ¢ TEM, HCO6XO,ILI/IMO OTMETUTD, YTO MPOUECCYAJIbHbIC HOPMbI «TTOAKPEIUIAI0T>»
peain3aliiio HE TOJIbKO HOPM KOHCTI/ITYI_II/II/I P(D, HO 1 BCEX NPYIUX MaT€pUaJIbHbIX HOPM KOHCTH-

TYLIUOHHOTI'O ITpaBa. Hacpimenue KOHCTUTYINMOHHOT'O ITpaBa MPOLECCYAJIbHBIMA HOPMaMH ITO3BOJISACT

Py yUEHbIX TOBOPUTH O (POPMUPOBAHUM KOHCTUTYLIMOHHOT'O MTPOLIECCYaJIbBHOTO MTpaBa 7,
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WTtak, Hapsay ¢ TPaAMIIMOHHO BBIIENSIEMBIMUA OCOOEHHOCTSIMHM KOHCTHUTYLIMOHHO-TTPABOBBIX
HOPM Ha COBPEMEHHOM 3Tarie /Il HUX CTAaHOBSITCS] XapaKTEPHbIMHU CJIEIYIOIIUE YEPThI:

1) npouecc nuddysuu (pa3aBoeHus1) HOPM;

2) KOHCTUTYIIMOHHOE MTPaBO BCe OOJIbINE UCTIONB3YET KaK CPEICTBO IIPABOBOTO PETYIMPOBAHUS
JVCHIO3UTUBHBIE HOPMBI;

3) Bce Oonblniee 3HaYE€HKE B KOHCTUTYIIMOHHOM TipaBe Poccuu npuobperaet auddepeHumanus
HOPM Ha HOPMBI OOIIIETO U CHEMAIbHOTO XapakTepa. Takoe rojpasesneHue HOpM OTpakaeTcs Ha
CHCTEME 3aKOHO/ATE/IbCTBA;

4) mpOUCXOIUT pa3MblBaHHE aOCTPAKTHOTO XapakTepa HOPM KOHCTUTYIIMOHHOTO TpaBa, YTo
CKa3bIBaeTCsl HA CONEPKaHMM 3aKOHONATENILCTBA, JeJIaeT ero 0ObEMHBIM U, 3a4aCTyI0, MaJo TOHST-
HBIM JIJ151 HECTIELIMAJIUCTOB;

5) cymiecTBOBaHMEe OOIIEPETYISTUBHBIX (HOPM-TIPUHIIMIIOB, HOPM-JIe(OMHUIIMI U TIP.) TaK Ke
KaK 1 KOHKPETHOPETYJISITUBHBIX HOPM OOBEKTUBHO OOYCIIOBJIEHO, TaK KaK OTPakaeT IBOUCTBEHHOCTh
npeaMeTa KOHCTUTYLIMOHHOTO 1IPaBa;

6) HOPMBI KOHCTUTYIIHOHHOTO TpaBa COIEPKaTcsl B TAKUX OCOOBIX MCTOYHMKAX KaK 3aKOH
o nornpaBkax K Koncrutynuu Poccuiickoit ®enepanmu; deepaibHble KOHCTUTYIIMOHHBIE 3aKOHBI,
pewenust Koncruryumonnoro Cyna P®;

7) IPOUCXOIUT «OTMEKEBAHUE» OT OTPACIIH KPYITHBIX OJIOKOB MPABOBBIX HOPM (MUTPALIMOHHOE
MpaBo, 30K paTeIbHOE MPAaBO, KOHCTUTYIIMOHHOE MPOIIecCyaibHOE MpaBo). B pesynbrare cymiecTByer
npo0sieMa COXpaHEeHH s IIEJIOCTHOCTH OTPACIIA KOHCTUTYIIMOHHOTO MTPaBa;

8) «mpoduIUT» WM MEepen30BITOK HOPM KOHCTHUTYIIMOHHOTO TIpaBa, CO3/1aHHe OOJIBIIIOro
YHclia HOPM, B KOTOPBIX OTCYTCTBYET OOBEKTHUBHAS MOTPEOHOCTD;

9) BBICOKMI MOJIMTUYECKUI MOTEHIIMAT HOPM KOHCTUTYIIMOHHOTO TipaBa. [locpencTtBoM KOH-
CTUTYLIMOHHO-TIPABOBBIX HOPM MPOUCXOAUT pean3alvsi BHYTPEHHEN 1 BHEIHEW MOJUTHKHU Tocy-
JapcTBa;

10) nosiByieHre GOJBIIIOTO YMCIIa IPOLIECCYATBHBIX HOPM.

Kpome BbIlie Ha3BaHHBIX OCOOEHHOCTEM, MPUCYIIMX BCEM KOHCTUTYIIMOHHO-TIPABOBBIM HOP-
MaMm, 0cO00 OCTAHOBUMCS Ha HEKOTOPBIX OCOOEHHOCTSIX, IPUCYILIMX HOpMaM, cofiepkarumcst B Kon-
crutyuuu Poccuiickoit ®enepanuu.

[Tpex e Bcero, 3To ux ocooas cmadburvrocms. Hopmbl Koncruryuuu PO onpenensior conep-
’KaHME BCEX MHBIX ITPaBOBBIX HOPM. B pesynbrare Mbl xapaktepusyeM Koncrurynmio PP kak saapo
npaBoBoii cucteMbl. [109TOMy BakHO, YTOOBI KOHCTUTYIIMOHHBIE HOPMbI 00J1aJaIi HAuOOJIbIIEeH CTa-
OMJIBHOCTBIO. DTOMY CIIOCOOCTBYET OCOOBII OPSIOK BHECEHHU I IONPABOK U repecMoTpa KoHerury-
n P®. [Tpu sToMm, crieyetr oTMeTUThb, uTo M3 HopM KoHctutyrmu P® nHanbosnbieit cTabuibHOCTHIO
001aJaloT MpeInrcanusl, 3aKPerUISIoNIMe OCHOBBI YCTPOMCTBA OOIIECTBA U TOCYIAPCTBA, IPHHITUITHI

IIPaBOBOTO PEryJIMpoOBaHus1, HOPMbI O [TPaBax M CBOOOJAX YeJIOBEKA U IPakJaHUHA %,
CrabunsHocty HopM Konctutynmm Poccuiickoit denepaiiv ciocoOCTBYeT UX 0coboe ueH-

HOCHHO€ COOepHcarue, 9To 00yCIIOBIMBAET UX BTOPYIO 0COGEHHOCTD . JlaHHAs1 OCOOEHHOCTD 3aKJIIO-
yaetcs B ToM, 4T0 HOpMbl KoHcTuTymn P® 00beKTUBHO MOPOKIAIOTCS HAIIMOHAILHBIMU, UCTOPH-
YECKUMH, IMOJIMTUISCKUMHU U KYJIbTYPHBIMH YCJIOBUSIMU XW3HH OOIIECTBA, B TOM YMCJIe TIEHHOCTSIMH,

o o 1
CyHICCTBYIOIIIMMH B JTAHHOM 06IJ_ICCTB6 B KOHKPETHbIU UICTOPUICCKUU TIEPHUOLL 00. KOHCTI/ITYLII/IOHHOC
3aKPEIJICHHUE TOI'O WUJIN MHOT'O IIPEAINUCAHUA BCETAA CBA3AHO € TaK HA3bIBACMbIM LIECHHOCTHBIM BBIOO-

pOMlOl. To ectb B HopMax Koncturynuuu Poccuiickoit denepanun 3a10KeH HEHHOCTHBI CMBICII.
OTpakeHue TexX Wi UHBIX colMaIbHbIX 1leHHOocTer B Konctutymu Poccuiickort deneparum nmeer
0COOEHHOCTH, TpeJoNpeie/IeHHbIe 3HAUMMOCTBIO TOTO aKTa, 00JIa/1AI0IIero BEpXOBEHCTBOM U BBIC-
el IpUINIeCcKor CUJION.

IIpexne Bcero, crpykrypa Koncruryuum Poccuiickont @enepaiy onpeaensercss B COOTBET-
CTBUM C MepapxHeyll COIMaIbHBIX HeHHocTel. Oco0ylo 3HAaYMMOCTh MPU 3TOM HMMeeT IpeamOya.
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<<3I[€Cb YTBEPKIACHBI ICHHOCTH, 0e3 KOMITO3ULIMOHHO-TIEJIOCTHOI'O BOCIIPHUATUA KOTOPBIX HEJIB34 YAC-

HUTDb COACPKAaHUEC U NEHHOCTHOC 3HAYCHUE OCHOB KOHCTUTYLIMOHHOI'O CTPOA, ITpaB U CBO6OII YeJ1o-

o 102
BE€Ka U rpaxjiaHnHa, UHbIX KU3HEHHBIX oyar u BO3MOXHOCTEH, YIIOMAHYTBIX B KOHCTI/ITyL[I/II/I» 0 .

B mpeamOyrne coneprkaThCsi HpaBCTBEHHbIE IEHHOCTH (CTPEMIIEHHE K CYACThIO, Bepa B JOOPO U CIIpa-
BE/IJIMBOCTbh; MOYMTAHUE NAMATH IPEJIKOB); HEHHOCTU COLMAIbHOIO MUpa (yTBEPXKIECHUE I'PAXAaH-
CKOTO MHUpa M COIJIACHSI; OCO3HAHME ceOsl YaCThio MUPOBOTO COOOIIECTBA); IIEHHOCTH JIEMOKPATHH
rOCYJapCTBEHHOCTH (BO3POK/IEHUE CyBEPEHHOM TOCyAapCTBEHHOCTH Poccuy 1 yTBepkieHre He3bl0-
JIEMOCTHU €€ JEMOKPAaTUYECKOH OCHOBBI; COXPAHEHHUE MCTOPUYECKHU CJIOKUBILETOCS IOCY/IapCTBEH-
HOT'O €/IMHCTBA); LIEHHOCTH MaTpUOTH3Ma (OTBETCTBEHHOCTh 3a CBOI0 POnuHY mnepen HbIHEIHUM U
OyIyILIMU TTOKOJIEHUSIMU; JTI000Bb K OTeuecTBy); IeHHOCTH Onarononyunst (YTBepKaast JOCTORHYIO

)KI/I3HI>). B nenom, npeaM6yJ1a MO3BOJIACT CBA3aTh BOCANHO HPABCTBCHHLIC U IOPUANYCCKUE HOPMBI

OcnosHoro 3akona' %,

Hanee nocienoBaTeabHOCTD pacnonokenus mas Koncrurynuu PP orpaxaer nepBUYHOCTh U
MPOU3BOIHOCTH TEX MJIM MHBIX IECHHOCTHBIX OPHEHTHPOB, KOTOPbIe 00BEKTUBHO CYLIECTBYIOT B OOIIIe-
cre. Tak, r71aBa o mpaBax U cBOOO/IaX MPEIEeCTBYET I71aBaM 00 OpraHax BJIACTH, YTO MOAYEPKUBAET
MPU3HAHUE MIPaB ¥ CBOOO JINYHOCTY KaK BBICIIEH IEHHOCTH.

IlenHocTHas Joruka mpucyma u couepxanuio riaB Koncruryiuu. [lpu atom Hambombliein

«IEHHOCTHOW HACHIINEHHOCTBIO» OOJIA/IAI0T KOHCTUTYIIMOHHBIC HOpMLI—HpI/IHI_II/Il'IbI]O4. Tak, B HOp-
Max-nipuHipnax Koncrurynuu P® dopmanizoBansl Takue coldaibHble LIEHHOCTU KaK HapoOjIoBJIa-
CTHE Y HAPOJHBIN CyBEePEHUTET, T'YMaHU3M U PU3HAHNE BEPXOBEHCTBA MTPaBa, CBA3aHHOCTb rOCynap-
CTBa MIPABOM, COLIMAIIbHASI CIIPABEAJIMBOCTD U COLIMATILHOE TOCYIApPCTBO.

ConmasibHble HEHHOCTHA OTPAXKAIOTCSl U B KOHCTUTYLIMOHHBIX HOpMax-IpaBWaX MOBEACHUS.
Tak, B HOpMax r1aB 00 opraHax BJIaCTH OTPa’KeHbl TaKKUe COIMAJIbHBIE IEHHOCTU KaK Peryaupyo-
11asi pojib rOCyIapcTBa, MPaBOCYyAUe, ITPABO HA OCYILECTBJIEHUE MECTHOTO CaMOYIPABJIEHUs C yue-
TOM UCTOPUUYECKUX U UHBIX MECTHBIX Tpaauluil. HopMbl 0 MpaBax yenoBeka UMeIT HPaBCTBEHHOE,
TUYECKOe COofiepKaHue. YBaKeHUE CTapIINX, MaTPHOTU3M, JTI0O0Bb K PoiuHe, T000Bb K MPUPOLIE,
ceMelHble [IEeHHOCTH, LIEHHOCTh TPyAa, 00pa30BaHusl, COOCTBEHHOCTH OTPAKAIOTCS B KOHCTUTYIIMOH-
HbIX HOopMax. Tak, ct. 38 Koncruryuuu PO, 3akpervisionias 00sS3aHHOCTb poauTesel 3a00TUThCS O
AETSIX ¥ UX BOCITUTAHUU M 0OS3aHHOCTH JIETEH 3a00TUThCS O CBOUX HETPYIOCIIOCOOHBIX POIUTENSIX,
orpaxkaer cemeiinble 1ieHHOCTH. Hopmbl Konctutynmu P® ycranaBiuBaioT 3a00Ty O MEHCHOHEpaXx,
VHBAJIMIAX, CHPOTaX, MAJIOUMYIIUX, COIEPKAT TOJIOKEHUSI 00 OXpaHe CeMbU, MATEPUHCTBA, OTIIOB-
crBa u gercta (ct. 7, 39, u. 3 cr. 40). Hopmbt Koncturynuu PP o npaBax u cBoOomax venaoBeka
Y TPakjJaHUHA COOTBETCTBYIOT €CTECTBEHHBIM MPE/ICTABICHUSIM JIOIEH O CIpaBeyIMBOCTH (IIPaBO
Ha KU3Hb, CBOOOIY M JOCTOMHCTBO JIMYHOCTHU; MPABO HAa HENPUKOCHOBEHHOCTb YACTHOU KU3HHU;
MpaBO CBOOOJHO TEPEIBUTaThCsl, BHIOMPATh MECTO MPEeObIBAHUS U KUTEIbCTBA; NIPABO YKa3bIBATh
CBOIO HAIIMOHAJIbHYIO MPUHA/IEKHOCTh; PABO Ha MOJb30BAHUE POTHBIM SI3bIKOM; CBOOOIA COBECTU
Y BEpPOMCIIOBE/IaHUS; TIPAaBO Ha COOCTBEHHOCTh U TIp.). LIeHHOCTHOE copepkaHve UMEIOT HOPMBI O
3arpeTe MbITOK U YHUKAIOIIETO YeJIOBeYeCKOe IOCTOMHCTBO oOpatteHus (cT. 21); o 3anpeTe NpuHyx-
JEHUS K BBIPAXKEHUIO CBOETO MHEHMA (4. 3 cT. 29); 0 3anpere NpUMEHEHUsI TPUHYAUTEIBHOTO TPyAa
(4. 2 cr. 37). B nenom, aHasii3 HOPM O MpaBax 4YeOBeKa MPUBOIUT HAC K BBIBOAY, YTO OHU IOJTHO-
CTBIO COOTBETCTBYIOT CYIIECTBYIOIIMM B OOILIECTBE HOPMaM MOpPAaJi, KOPIIOPATUBHBIM, STUYECKUM
HOpMaM, HOpMaM OObIYaEeB.

IleHHOCTHOE CconepKaHUEe KOHCTUTYIIMOHHBIX HOPM JIOJKHO CIIOCOOCTBOBATh YCTAHOBJICHHIO
MpaBoIopsiIKa B odmecTBe. Kpome Toro, oT HaJIMUMs IIEHHOCTHBIX OCHOBAHUI 3aBUCHUT U 3 ek-
TUBHOCTb JISWCTBUSI KOHCTUTYLIMOHHBIX HOpM. Beb Borpoc 00 3¢h(peKTUBHOCTH — 3TO B TOM YHCIIE U
BOMPOC O TOM, JOCTUTAIOTCS JIU M B KAKOW Mepe Te KOHKPETHbIE COLIMaNIbHbIE 1IEJTU, KOTOPbIe CTaBU-
JIMCh TIPY TIPUHSATHN KOHCTUTYITUOHHBIX HOPM, HACKOJIbKO OOIINIA MHTEpeC, BhIpaskeHHbIN B KoHCTH-
TYLIUH, YIOBJIETBOPSIETCS] B paMKaX KOHKPETHBIX OTHOILIEHUI, B KAKOW CTENIeHU OCHOBOIIOJIaraioiiye
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KOHCTUTYIIMOHHbIE TTPUHIIMITBI 1 HOPMBI YCBOEHBI I'PakIaHaMH, OMPEesIsioT UX OOy YCTAHOBKY

Ha CO6HIO,I[CHI/IC ITpaBa 105 .

KOHCTI/ITYI_II/IH P®B CUI1y CBOEH JIAKOHUYHOCTH 3aKPEIUIACT JIMIIb HanOosee BaXHbBIC, YHUBEP-
CaJIBHBIE COIMAJIbHBIC IEHHOCTH. HpI/I‘IE!M BOIIPOC O CYHICCTBOBAHHUU TAK HA3BIBACMbBIX YHHUBCPCAJIb-
HBIX, a0COMIOTHBIX LICHHOCTCI;JI ABJIACTCA TUCKYCCUOHHBIM KaK B IOpH,IlI/I‘{CCKOfI HayKe, TaK U B (I)I/IJIO—
CO(bHH. COL[I/IaJ'IbeIC HNEHHOCTH JMHAMMWYHBI. TO, YTO Ha KaKOM-TO KOHKPETHOM UCTOPUYECCKOM ITallC

ObLIO COIMATBHO LIEHHBIM, TPU APYTUX YCIOBUSX CTAHOBHUTCS COIMATBHO ymep6HbIM106. Kpome

1
TOr0, KaXJIOMYy TUITY KYJIbTYPbI IPUCYIITN CBOU [IEHHOCTHBIE OPUEHTAIIH Y B paMKax OJIHOTO TUIa
KYJIbTYPbl IPOTUBOPEUMBBI LICHHOCTH MHIVBHIA M OOILECTBA, MHIUBUIOB MEk1y cOoOOil; pa3nny-
HBIX OOIIIECTBEHHBIX OOBEIMHEHUI MexX 1y coOoil. He MCKITIoUeHO, YTo /ISl TOrO WJIM MHOTO WH]IU-

BUIa MOXKET UMETh LICHHOCTDL ABJICHUE, KOTOPOEC JId OPYIUX, HE TOBOPA YiKE 00 O6H_ICCTBC B I€JIOM,

JIMIIEHO TaKOIro CoOraJIbHOI'O 3By‘laHI/I}I108.

Henb3a yrBep:xaarh, 4T0 LIEHHOCTH, 3aKpelUieHHble B HopMax Koncrutyuuu PO, aeisorcs
TAKOBBIMHU JUIS1 BceX 0€3 MCKJIIOUEHHUsI YIEHOB OOIIEeCTBa. 3a4acTylo 3TH LEHHOCTU MMEIT IPOTHU-
BOIOJIOKHBIN XapakTep. Hanpumep, 1IEHHOCTb COLMAIbHOIO roCy1apcTBa U LIEHHOCTh SKOHOMUYE-
CKOH CBOOO[BI TPOTUBOpEYAT JIPYT APYry. DKOHOMHUYECKasi CBO00/Ia BhIpaKaeT MHTEPECHl SKOHOMHU-
YeCKM aKTMBHOI'O HaceJIeHUsl, 00JIaJal0IIero NHTeJUIEKTyaIbHBIMU CIIOCOOHOCTSIMHM M IMYIIIECTBOM
11l IPEATIPUHAMATENBCKON IEATEIbHOCTH. B TO ke BpeMsi KOHCTUTYLIMOHHBIN ITPUHLUI COLUAITb-
HOI'O TOCYAApCTBa 3aKPEIlIEH B MHTEPECax COLUAILHO HE3AILMILEHHBIX CJIOEB HACCJICHUS (MHBAJIM-
0B, TIOKWJIBIX TPaKJIaH, CUPOT). DTOT MPUHIIMI OTPAHUIMBAET SKOHOMUYECKYIO CBOOO/Y, TaK KakK

TpeOyeT nepepacripeesieHts HAlIMOHATBHOTO MPOAYKTa BHYTPU OOIlecTBa 109 [TpoTUBOpEYNBHIMU
SABJISIOTCSA, HAIIPUMEP, LIEHHOCTU TOCYAAPCTBEHHOro eInHCTBa (4. 3 cT. 4; 4. 2 cr. 5 KoHctutynmu
P®) u npasa HaponoB Ha camoonpezesneHue (4. 2 cr. 5 Koncruryuyu P®).

[pencraBnsieTcss, 4TO KpUTEpUEM «OTOOpa» KOHCTHTYIIMOHHO-3aKPEIJIEHHBIX [EHHOCTEH
SIBJISIETCSL pellieHre TaKOK 3a/1aui KaK ypaBHOBEIIMBaHKE CYIIECTBYIOIIMX B OOIIECTBE MPOTUBOPE-
YMBBIX LIEHHOCTe. KOHCTUTYIMS pU3BaHa OTpakaTh HA MTPABOBOM YPOBHE CYILECTBYIOIIUE COLM-

aJIbHBIE TPOTUBOPEUHS U, IO MEPe BO3MOKHOCTH, CITIOCOOCTBOBATh UX Pa3pelieHHI0 10 Prak, ayma-
eTCsl, 9YTO MOXKHO TOBOPUTH 00 YHUBEPCAIBHOM XapaKTepe COIMAIBHBIX LIEHHOCTE! B KOHTEKCTE X
KOHCTUTYyHpoBaHUs. To ecTh, Teé IEHHOCTH, KOTOPbIE MOJIyYWJIM CBOE OTpaxeHue B Hopmax KoHctu-
Tyiun P® — npaBoBOM akTe, 00JIaJaommeM HanOOJbIIIel COMAILHON 3HAYMMOCTBIO U MOTYT OBITh
MIPU3HAHBI YHUBEPCATbHBIMU, OOIIIMMHU TSI BCETO POCCUICKOTrO OOIIECTBa B JAHHBI NCTOPUYECKUI
MoMeHT. TONBKO B 3TOM citydae BO3MOKXHO npu3Hanue Koncruryim PO B obimectse.

Hapsiny co cTabuibHOCTBIO 0COOBIM LIEHHOCTHBIM COIEP;KaHUEM KOHCTUTYIIMOHHBIX HOPM, elle
OJHOM BaXKHEHINEN XapaKTepPHOU uepTou sIBJIsSIeTCsl npsmoe Oelicmeue Koncmumyyuu P® MOXHO
MOHMMATh B KaUeCTBE I0OPUAMYECKOTO CBOMCTBA, B KOTOPOM OTpaxkaeTcsi ocodasi mpaBoBasi Ipupoaa
HopM KoHctutynuu PO, ommuaromiascs ot npupoabl MIHBIX HOPMAaTUBHBIX IIPABOBbIX AKTOB, a TAKKe
B KaUeCTBE OJIHOM U3 OCHOB KOHCTUTYLIMOHHOTO cTposi Poccuiickoit ®eneparyu. B npase Epporieit-

ckoro Coro3a MMeeTcsi TEPMUH «JIOKTPUHA TIPSIMOT0O neficreus» 1 IIpeacrasngercsa, yTo NPUMEHU-
TEJIbHO K BHYTPEHHEN CHUCTEME MPaBa MOXKHO IMPEIJIOKHUTh UCIIOIb30BaTh TEPMUH «JIOKTPUHA MPs-
Mmoro aeucteus Koncruryuuu P®». B nonsatue «aoktpuna npsmoro aevctsus Koncruryuuu PO»
BXOJIUT, Ha Halll B3MJIsI/I, COMEPKaHUe BYX YKa3aHHBIX acleKToB. PaccMoTpuM ux Gojiee moapoOHO:

1. Ilpsimoe deiicmeue kax ropuduueckoe ceolicmeo Koncmumyuuu PP

B sTOM cBo¥icTBe, Kak ObLJIO CKa3aHO BHIIIE, OTpaxaeTcs ocodas IopuIudecKas Iprupoaa HopM
Koncturyuun P®. I'oBopst o npsimom nevictBun Hopm Koncturynum PP HeoOxomumo momuepk-
HYTb CMBICJIOBOE pa3Muve MekKAy MOHATUSMHU «JIEUCTBUE» U «peanu3alus». [log gerictBueM nmpasa
B TEOPUM TPAJUIIMOHHO MOHUMAIOTCSI BCE ACMEKThl ero BO3IEWCTBUSI HAa OOILECTBEHHbIE OTHOIIE-
HUA: MH(POpPMAIIMOHHOE, [IEHHOCTHO-MOTUBALIMOHHOE W HEMIOCPEICTBEHHO PEryJaupyloliee BO3IeH-
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CTBI/IC] ]2. HOCHCIIHI/Iﬁ 9JIEMCHT, TO €CTb HENTOCPEACTBECHHO PETYJIMPYIOLIEC BO3HCﬁCTBHC IpaBa, BbIpa-
KaceTCAd B p€aiu3aliiu IpaBa. Peanuzanus IpaBa NPEACTABIIACT cobon OCYHIECTBJICHUE IMPABOBbLIX
HpeI[HI/ICB.HI/Iﬁ B IMPABOMEPHOM IOBCACHUUN T'OCYAAPCTBEHHLIX OpPraHOB, OPraHOB MECTHOI'O CaMO-
yIipaBJICHUA, JOJDKHOCTHBIX JIML, I'PAXKAAH U UX O6'bCJIPIHCHI/Iﬁ B (popMax CO6J'IIOI[CHI/I$I, HCIIOJIHCEHU A

¥ rcrionb3oBanus | . OcoGoil (popmoii peanuzanyy rnpasa, Kak U3BECTHO, SIBJISETCS PaBOIPUMEHE-
Hue. CrenoBaresbHO, TIOHATHE JISHCTBHE TIpaBa sIBJIseTcsl Hanbosee oOIIUM 10 OTHOIICHUIO K pea-
JIN3allur 1 IPaBOIIPUMEHCHUIO.

besycnoBHo, aevictBue HopMm Konctutyiuu P® Bkioyaet He TOJIBKO MPsSIMOE PeryIupyloiee
BO3H€ﬁCTBHC, HO TaKX€ U BO3MOXHOCTb HOPM KOHCTI/ITY]_II/II/I P® okaswiBaTh MOTHUBAIITMUOHHOE, 1ICH-

HOCTHOE ¥ MH(POPMALIMOHHOE BO3/IEHCTBHE HAa CYOBEKTOB npaBal 4K npumMepy, Hopmbl KoHcrury-
un PO «3amaor» onpesieneHHble MOTUBBI OBECHUSI TPaskiaH, ClIOCOOCTBYIOT X MTPABOMEPHOMY
Y 3aKOHOIIOCITYILIHOMY ITOBEJEHUIO.

OpnHako, B KOHTEKCTE JaHHON paboThl Mbl TOBOpUM O npsiMoM AeiictBur Konctutynuu PO kak
00 0OHOM U3 ee 1OPUOUUECKUX C80LicmE, UMEEM B BUJ1Y JIUIIIb IOPUINYECKUIA aCIIeKT IEUCTBUS HOPM
Koncruryuumn P®. Koncruryuus PO sapisercs opuInyeckuM JOKYMEHTOM, 00JIaAaI0IUM MPSMbIM
JEVCTBHAEM. JTO CBOMCTBO (DOPMAJIBHO 3aKperieHo B 4. 1 cr. 15 Koncrurynuu P®, rae ckazaHo, 4to
Koncturynusa P® umeer BICIIYIO IOPUINYECKYIO CUITY, IPAMOE AEUCTBUE U NMPUMEHSETCS Ha BCEU
tepputopun Poccuiickoit @enepauuu.

Takum 06pazom, oI npsmbim Oelicmeuem Kak ropuduueckum ceovicmeom Koncmumyyuu PO
cnedyem NOHUMAMb ee npsMoe pezyaupyroulee 8030elicmeue Ha 0OUleCmeeHHbIe OMHOUEHUS, OCY-
wecmenenue ee nPeonUCanuli 8 NPABOMEPHOM NO8eOeHUL 8cex cyOvekmos npasa . To ecTh B JaHHOM
cllyyae Mbl OTOXKJECTBIISIEM IIPAMOE JIelcTBUE ¢ peanu3auuer Hopm Koncrurynnu PO.

B Hayke KOHCTUTYILIMOHHOT'O IpaBa OOIIENPU3HAHO, YTO MpsIMoe JieiicTBrue HopM KoHcTuTynum

P® BricTynaer B 1Byx (bopMax1 15,

IIpsimoe nenocpedcmeentoe Oelicmeue, KOTOPOE O3HAYAET, YTO B CBOEM MOBEIEHUU BCE Tpak-
naHe, uX oObeIMHEeHM S, JOJKHOCTHBIC JIMIIA, TOCYIAPCTBEHHbIE OpraHbl M OPraHbl MECTHOTO CaMo-
yIIpaBJIeHHsI JOJKHBI pyKOBOACTBOBaThCsl HOpMaMu Koncrutynuu P®, cobimonars ux.

Henocpencrsennoe npumenenue cynamu HopM Koncrurynuu P® takke saBnsgercs mpossiie-
HUEM IPSIMOT0 HENOCPEACTBEHHOIO IeMCTBUSA AaHHBIX HOpM. Ciy4au, Korja Takoe HeloCpeJCTBEH-
HOe TipuMeHeHue cynamu HopMm KoHctutymuu PO Bo3MokHO, He pa3 oOcykaamuch B Hayke. Tak,
A. Bb. Bereepog cunTal, 4yTo U3 aHAIM3a CYJeOHOM MPAKTUKYU CIEAYIOT Tpr (hOPMbI HEMIOCPEICTBEH-
HOTO Cy/1eOGHOro MPUMEeHEHHsI KOHCTUTYLIMOHHBIX HOpM: 1) 060c00IeHHOe OT APYTUX HOPM, CAMOCTO-
sITeNIbHOE NMpUMEeHeHue cygamu HopMm KoHctuTyimuy; 2) npuMeHeHue HopM KOHCTUTYMKM COBMECTHO
C MHBIMH HOPMaMH TIpaBa; 3) UCMOIb30BaHNE KOHCTUTYIIMOHHBIX HOPM J1J1S1 MOTUBHPOBKH CYIE€OHBIX

pelLIeHnid U ISl TOJIKOBAHUS MHBIX HOPM npaBa“6. I'. I'aoocues BoIENsAET HOpMBI KoHCTUTYLIMM,
KOTOpbIE MOT'YT IPUMEHSATHCSA CylaMU HeNocpeICTBeHHO. Yailie Bero, ¢ ero TOUKu 3peHus, 910 JIUY-
HbIe TpaBa 1 cBOOOBI. Takke NMEI0TCs KOHCTUTYIIMOHHBIE HOPMBI, KOTOPBIE HYKIAIOTCSI B KOHKpe-
TH3alMH B (peepabHbIX 3aKOHAX, HAITPUMEP, HOPMBI O COLIMAIbHO-9KOHOMHUYECKHX TpaBax. Heoo-
XOAUMOCTb KOHKPETU3aLMK HOPM YacTo CJIeyeT U3 OTChUIOK caMoil KOHCTUTYLIMM K IPUHATHIO TOTO
wm uHoro 3akoHa. K npasuity o npsamoM nevictBur Koncrutyuuu, no muenuio 1. 'adcuesa, cyn
oO1I1ell IPUCAVKLINKA MOXKET MPHOETHYTh U B ClIy4ae, KOIjia CTOJIKHETCS C SIBHBIM IPOTHBOPEYHEM
3akoHa KoHcturynuu. B ciydae ke, eciu cyn oOIei I0pUcAMKLIMY MPUJET K BBIBOY O HECOOTBET-

crBum 3akoHa KoHcrurtyuu P®, on nomken odpamiarscs B Koncruryrmonnsiii Cyn PO 17, Bobposa
H. A. v Haceiposa T. A. (Xaopuesa T. A.), paccmaTpuBasi mpo0OJieMy HENMOCPEJACTBEHHOTO MPUMEHe-
HUS cyaaMu HOpM KoHCTUTYIMUM, TOBOPAT O TOM, 4TO Haubojee YacThIM CIIy4aeM TaKoro mpuMeHe-
HUS SIBJISIETCS TIPEOIONIEHNE CYIOM MTPOOEJIOB B 3aKOHOAATENbCTBE. HerocpeacTBeHHOe IpUMeHeHne
Cy/laMU KOHCTUTYIIMOHHBIX HOPM HE UCKJIIOYEHO U OJHOBPEMEHHO C MPUMEHEHHUEM HOPM 3aKOHOB,
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KOHKpetusupyoimux Koncrurynuio. B 3Tom nposiBisiercs, 10 MHEHHMIO YYE€HBIX, TBOPYECKHUI XapaK-

11
TEp MPABOIIPUMEHCHUA U BBICOKAA KOHCTUTYLIMOHHAA KYJIbTYypa IIPaBOIIPUMEHUTEIIA 8.

B niesiom, B3m1sAbl YU€HbIX Ha TPoOsieMy HEeroCpeACTBEHHOIO MPUMEHEHH S CyJaMU KOHCTUTY-
LIMOHHBIX HOPM HE MMEIOT CYIIIECTBEHHBIX pa3inyuil. TeM He MeHee, Ha IPAKTHKE y CYI0B JOJDKHbI
OBITH OOJIee YEeTKHE OPUEHTHPBI, YeM pa3sHOOOpa3HbIE TEOPETUIECKHe B3I b Takoi OpueHTHp ObLT
nas B [locranosnenun [Tnenyma BepxosHoro Cyna P® ot 31 oktsi6pss 1995 r. Ne 8 «O HekoTOpBIX

BoIpocax npumeHeHus cynamu Koneruryum Poccuiickoii @enepariuy Ipy oCyIIeCTBIEHUN ITPABO-

CYIII/IH»Hg, B COOTBETCTBUM C KOTOPBIM CYyZbl JOJKHBI IPUMEHATh HOpMbI KoHcTuTyImu P® Heno-

CPE/ICTBEHHO C CIEAYIOUIUX CIydasix:

a) Korjga 3akperuieHHble HopMoil Koncrutyimu P® mnonoxkenus, ucxons U3 ee CMbICia, He
TpeOyIOT JIOTIOTHUTEILHON PerIaMeHTAIlMH U He CofiepKaT yKa3aHHUsl Ha BO3BMOXHOCTh €€ ITpUMEHe-
HUS TIPU YCIIOBUM MPUHATHSA (hellepaIbHOTO 3aKOHA, PETYJIMPYIOIIEro MpaBa, CBOOO/IbI, 00S3aHHOCTH
YeJIOBEKA U Ipak/IaHUHA U PyTHe MOJI0KEHNUS;

6) xorga KoncrurymmonnsiM Cynom Poccuiickoit @enepaiunt BbIsIBIIEH MPOOEN B MPaBoO-
BOM pEryJMpOBaHUU JUOO Koraa mpodesn o0pa3oBajics B CBSA3U C MPU3HAHMEM HE COOTBETCTBYIO-
nmMu Konerurynyun P® HOpMaTMBHOrO MpaBOBOIO aKTa WM €rO OTAENbHBIX IMOJOKEHUH C yue-
TOM TOpPSI/IKa, CPOKOB U 0COOEHHOCTeH rcnoHeHus petiennst Koncruryrmonnoro Cyna Poccwiickoit
denepauuy, eciv OHU B HEM YKa3aHBI;

OTtHocuTenbHO nocieaHero nyHkTa B [locranoBnenuu ot 27 uions 2012 r. Ne 15-11'%° Koncru-
tyrmonHbli Cyn P® ykazan: «BocnomHeHue npoOesioB B 3aKOHO/IATEIbHOM PETYJIMPOBaHUU OOIIIe-
CTBEHHBIX OTHOIIIEHWI, KaK ¥ TIPAaBOIPUMEHEHUE B 1IEJIOM TpeOYIOT OT CYJOB yueTa HOPMATUBHOTO
€IMHCTBA POCCHUIICKOTO MpaBa, B cucteMe kotoporo Koncrurymums Poccuiickoit ®enepanyu nmeer
BBICIITYIO IOpPUANYECKYIO CUJTYy U TIPSMOe JeiicTBre. B Takom 3HaYeHuu ciieayeT MOHUMATh U MOJIoXKe-
HUE 4acTu 4eTBepTor crarbu 79 denepanbHOro KOHCTUTYLIMOHHOTO 3akoHa «O KOHCTUTYIIMOHHOM
Cyne Poccuiickoii deaepatu» 0 TOM, U4TO MPU BO3HUKHOBEHUU B Cly4yae MPU3HAHUS HOPMATHB-
HOT'O aKTa HEKOHCTUTYIIMOHHBIM ITpo0eia B MPaBOBOM PErYJIMPOBAHUM 10 IPUHSTUSI HOBOTO HOpMa-
TUBHOTO aKTa HermocpeacTBeHHo npumensiercss Koncrutyius Poccuiickoit ®epeparun. [Ipu stom,
SIBJISISICH YACTHBIM CJTy4aeM MPaBONPUMEHEHHsI KaK TAKOBOT'O, OHO JOJKHO MPUMEHSThCS CylaMu B
COBOKYITHOCTH C OOIIMMHU MTPABUJIAMU BOCHOJIHEHUSI TPOOEIIOB B MTPaBe».

[Tpuuem, HEOOXOIMMO OTMETHUTh, YTO paHee B Ha3BaHHOM Bbiile [loctanoBnenuu I[Tnenyma
BepxoBraoro Cyna P® «O HekoTopbix Bompocax npumeHeHus cygamu Koncturyuum Poccuiickoit
depepauuu 1pu OCyIIECTBIEHUH MPABOCYAMs» ObUIM elle ABa MYHKTa, KOTOpPbIE 3ByYaId CIeqylo-
UM 00pa3oM:

B) KOTJa CyJI MpHUJET K YOeKIEeHHIO, YT (peepasibHbIi 3aKOH, PUHSTHIA TIOCIEe BCTYIUICHUS
B cuity Koncrutynuu Poccuiickort @enepartiviy, HaXoAUTCs B MPOTUBOPEUUH C COOTBETCTBYIOIIMMU
nosnoxkeHussMu Koncrurymm;

I') KOria 3aKOH JIMOO MHOW HOPMATUBHBIN MPABOBOM aKT, MPUHSTHIA cyObekToM Poccuiickoi
depepauuu no npeaMeram coBMecTHOro Benenust Poccuiickont @enepanuu u cyobekToB denepa-
uuu, nporuBopeynt Koncruryuuu Poccuiickon ®enepanuu, a (peepaibHblil 3aKOH, KOTOPBIA J01-
’KEeH peryIMpoBaTh pacCMaTpUBaeMble CyIOM MTPABOOTHOIIEHUSI, OTCYTCTBYET.

OpnHako, B arpesie 2013 roma mMyHKTBI «B» U «T'» ObUIM UCKJTIOYEHBI. BHECeHVe TaHHBIX N3MEHe-
HUI OBUIO CBsA3aHO ¢ mpaBoBoii nosuumert KoncruryrmonHoro Cyna P®, BeipaxenHoii um B [locra-
HoBJieHUH OT 16 utoHsA 1998 1. Ne 19-I1 o ey o ToKOBaHUM OTIAENIBHBIX MMOJIOKEHUH CT. CT. 125,
126 u 127'?!. B gaunom IocraHoBieHny Koncruryimonnsiii Cyn P® ykazan, 4to cymsl oOriei
IOPUCAMKIMM HE BIIPABE CAMU YCTaHABJIMBATh IPOTUBOpEUre (heiepaIbHOTO 3aKOHA UM UHOTO HOP-
MaTtuBHOTO akta KoHctutynmu P® u Ha 3TOM OCHOBaHMM He NPUMEHATh Takol akT. Cya oOrmeit
IOPHUCIUKITNN WA apOUTPAKHBIN CyIl, TPUIs K BBIBOLY O HecooTBeTcTBUM KoHctutyrmm PO dene-
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PaJIbHOTO 3aKOHA MM 3aKOHa cyObekTa Poccuiickoit depeparmu, 00s3aHb1 00patuThest B Koneruty-
umoHHbI Cyn Poccuiickoit ®enepanuy ¢ 3alipocoM O MPOBEPKE KOHCTUTYLIMOHHOCTH 9TOTO 3aKOHA.

[Ipsmoe HenocpencTBeHHoe nevictBre HOpM KoHcrutyimu P® u HenocpencrBeHHoe npumMe-
HEHHUE CyllaMH ee HOpPM — TOHSITHS, He COBIAAloNIHe 1o ceoeMy oobemMy. IlepBoe siBiisiercs: Oonee
IIIUPOKUM, TTOCKOJIbKY HOpMbI KoHctuTynun P® o6nagaioT HemocpencTBEHHBIM JISHCTBUEM U BHE
MIPABOIPUMEHEHHSI M JJa)keé BHE KOHKPETHBIX IpaBooTHouleHuil. Ha ocnoBe Hopm KoHctutynmu
P®, umeromux npsimoe HEMOCPEICTBEHHOE JEMCTBUE, MOT'YT BO3HUKATh (U3MEHSThCS WM TIpeKpa-
IIaThCs1) MPABOOTHOIIEHHS 00IIero xapakrepa. ['0Bopst 0 MpsIMOM HEMOCPECTBEHHOM JEWCTBUM

HopMm Koncrurynun P®, Koncturynmonnsii Cyn PO B oqHOM M3 cBOMX pemeHHﬁ122 ykazan: «B
CHJIy BEpXOBEHCTBa U mpsamoro jaerctBuss Koncturyimn Poccuiickoinn @enepanuu (crarbs 4, 4yactb
2; crarbr 15 u 120 Koncruryun Poccuiickoit denepanum) B cyaeOHOM MPaKTHKe JOJKHO oOecrie-
YMBATHCSI KOHCTUTYLIMOHHOE MCTOJIKOBAHUE TMOMJIEKALIMX TPUMEHEHUIO NPaBoBbIX HOpM. CoOTBeT-
CTBEHHO, Cy[ OOIIel I0pUCIVKIIMY WA apOUTPAKHBIA CY[, UCXOMSl U3 Ha3BAHHBIX MTPUHLIUIIOB, TIPH
PacCMOTPEHUH KOHKPETHOI'O JIeJ1a YSICHAET KOHCTUTYLIMOHHBIM CMbICII BBIOPAHHOM HOPMBI U ITpUMe-
HSIET €€ UMEHHO B 9TOM — KOHCTHUTYIIMOHHOM — CMbIc/ie». TakuM oOpa3oMm, TO, YTO CyAbl 0Omen
IOPUCIMKLIMM [TPU PACCMOTPEHMH JIeNl PyKOBOACTBYI0TCS HOpMaMu Koncturymu P® o3Havaer, uro
HopMbl KoHetutynm P® neiictByloT Hanpsamyio.

Crnenmguka 10pUINnIecKOro MeXaHu3Ma JEVCTBUSI KOHCTUTYLIMOHHBIX HOPM 3aKJII0YaeTcs B

TOM, YTO YK€ Ha CTaJUHN MPABOTBOPUYCCTBA HAYMHACTCA UX pe€ain3allrd, IOCKOJIbKY HOPMATUBHLIC

IMMPABOBLIC aKTbI IPUHUMAIOTCA Ha OCHOBE KOHCTI/ITyLII/II/I 1 BO UCIIOJIHEHNU KOHCTI/ITYI_[I/II/I 123.

IIpsmoe onocpedosannoe Oeiicmeue. Tlpn onocpegoBaHHOM JielicTBUM HOpMbI KoHcTUTyLIMun
P® neiicTByIOT Yepe3 MHbIE HOPMBI KOHCTUTYLIMOHHOTO I1PaBa, a TaKKe Yepe3 MOCPeCTBO OTpaciie-
BbIX HOpM. TO ecTh B JaHHOM cily4ae peyb UJeT 0 KoHKpetuzauuu HopM Koncrutyumn P®. Konkpe-
TH3ALIMH B TEKYILIEM 3aKOHOJATEIbCTBE TPEOYIOT KOHCTUTYLIMOHHBIE HOPMBI, B KOTOPBIX MTPSIMO T'OBO-
pUTCS 0 HEOOXOIMMOCTH MIPUHSITUS TEX WM MHBIX 3aKOHOB. Harpumep, B yactu 1 ct. 6 Konctutynum
P® ckazano: «['paxmanctBo Poccuiickoit depepaiiun mpuodperaercs U MpeKpanaercss B COOTBET-
CTBUH C (pefiepaibHbIM 3aKOHOM, SIBJISIETCSI €MHBIM U PAaBHBIM HE3aBUCUMO OT OCHOBAaHUIA IpHOOpe-
TeHus1». JlaHHast HopMa KoHKpeTusrpoBaHa B Penepanbiom 3akone ot 31 mast 2002 r. Ne 62—-P3 «O
rpaxnaanctee Poccuiickont ®eneparn». [Ipesunent PO HazHavaet pedpepenaym B nopsiake, ycra-
HOBJIEHHOM (pe/iepaibHbIM KOHCTUTYLIMOHHBIM 3aKOHOM (11. «B» CT. 84 Koncruryuuu P®). B Hekoro-
PbIX CIy4asiX NPUHSATHE KOHKPETU3UPYIOIIMX 3aKOHOB BHITEKAET U3 CMbIC/Ia (POPMYIMPOBKY HOPMBI
Koncrutynuu. Tak, B 4. 2 cratbu 40 Koncruryiuu P® ckazano: «Opranbl rocy1apcTBeHHOU Biia-
CTU M OpPraHbl MECTHOTO CaMOYIIPABJIEHU s MOOIPSIOT KUJIMIIHOE CTPOUTENIBCTBO, CO3/1AI0T YCIOBUS
111 OCYILIECTBIIEHU ITpaBa Ha Kuauie». OueBUIHO, UTO TAaKKE YCIOBUS CO3/1AI0TCs, B TOM YHCIIE, U
MOCPEACTBOM HOPMAaTUBHOTO peryiMpoBaHus. B npouecce Takoil KOHKpETU3aluK, OCYIIECTBIISIEMON
3aKOHOZIaTeNIeM, HEIOIyCTUMBI OTCTYIUIeHHE OT OyKBHI U Ayxa Koncturymu P®, 3a0:keHHbIX B Heil
LIEHHOCTHBIX OPUEHTUPOB, OTPAHUYEHUE KPyra IPeayCMOTPEHHBIX KOHCTUTYLIMOHHON HOPMO Ipa-

BOMOYMI MJIM HOCUTEJIEI COOTBETCTBYIOIIMX ITPaB U 0OS3aHHOCTEH 124 Cynbl py pacCMOTPEHNH JIEJT
IIPUMEHSIOT HOpMY KOHKpeTusupyomero Koncrutynuio P® 3akona. IIpu 3ToM OHM pyKOBOJCTBY-
1otcst Hopmamu Konerurynum P®. VX perieHye 101KHO ObITh IPUHATO B COOTBETCTBUM ¢ KoHCTH-
tynueir P®. Takske cyapl OLEHUBAIOT KOHCTUTYIIMOHHOCTh HOPMBI M oOparaiotcst B KoHCTUTYIHOH-
Hblil Cyn P® B ciydae oOHapykeHHs] HECOOTBETCTBUSI HOPMBI aKTa, MOAJIEKAIIEr0 MPUMEHEHUIO B
KOHKpeTHOM jiesie, Koncturyuuu P®. B 3ToM 1 cocTout ee npsimoe JIelicTBUeE.

B cooTBercTBUM C JIaHHOW BBIIIE XapaKTEPUCTUKOW MPSIMOrO AEWCTBHUS KaK IOPUANYECKOrO
coiictBa HOpM KoHctutynun P® Bce ee HOpMBI MOTYT ObITh IOfIpa3/ie/ieHbl Ha TPU BUJA:

1. HopMmBl, KOTOpBIE UMEIOT HENOCPEJCTBEHHOE JIEHCTBUE U HE TPeOYIOT MX KOHKpPETU3aLUU
B 3aKOHax (HOpPMBbI HENOCPENCTBEHHOM peaysm3auuu). Hanpumep, Hopmel cr. 1, 2, 3 Konctutynmn
P®. 3111 HOpMBI UMEIOT OCOOBII MEXaHU3M peanu3auun. [ ux peanusanyy He 00s13aTeIbHO BO3-
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HUKHOBEHUE, U3MEHEHHUE WJIM TpeKpallleHue KOHKPETHOro MpaBooTHOIIeHrsl. OHU pean3yloTcs B
TaK Ha3bIBAEMbIX MTPABOOTHOIIEHHIX OOIIEro XapakTepa Hampsmylo HenocpeactsenHo. K Hopmawm,

MMEIOIIMM HETIOCPECTBEHHOE JEVICTBUE, B HAYKE K MPUMEPY OTHOCAT TaKke HOPMBI O JINYHBIX KOH-

CTUTYLIUOHHBIX ITpaBax " CBO6OIL8.X 125.

2. HopMBl, KOTOpBIE MOT'YT ObITh peaIi30BaHbl KAK HEMOCPEJCTBEHHO, TaK U OMOCPEIOBAHHO.
3aech UMEIOTCSA B BULy HOPMBI, KOTOPBIE, KaK ITPAaBUJIO, IEUCTBYIOT OIIOCPEIOBAHHO YePE3 KOHKPETH-
supyouiee Koncrurynmio P® 3akoHOIaTeNbCTBO. DTO, HAIPUMEP, HOPMBI, 3aKPETUISIOIINE COLUAIIb-
HBIE, SKOHOMMYECKUE MpaBa rpaxaal. Tak, HopMma cT. 34 Koncrutyuuu P®, 3akperuisiomas npaso
Ha CBOOOJHOE MCIOJIb30BAaHME CBOMX CIIOCOOHOCTEH M MMYIIECTBA Ul MPEANPUHAMATEIBCKON 1
MHOM He 3aNpelleHHON 3aKOHOM 9KOHOMUYECKOM eATEeIbHOCTH, peasIu3yeTcsl HEMOCPeICTBEHHO, O3
KOHKPETU3UPYIOILMX €€ OTPacIeBbIX HOPM, TOI/Ia, KOT/Ia FOCYAAapPCTBO 0053aHO CO3JaTh COOTBETCTBY-
IOLIMe YCTIOBUA IS TpaxJaH. B To ke BpeMs, B OTPAC/IeBbIX MPABOOTHOLIECHUSX (B JAHHOM cilydae
— IpaXJaHCKO-TIPABOBbIX) TO MPABO PEAIU3YeTCsl HOCPEJCTBOM HOPM I'PakJaHCKOTO 3aKOHOAATEb-
crBa. [Ipu 9TOM KOHCTUTYLIMOHHAsI HOPMa B OTPAC/IEBOM ITPABOOTHOIIEHUN [IEWCTBOBATh HE Iepe-
CTaeT, HO OHA peai3yeTcsl yKe OOCPEAOBAHHO, B COBOKYITHOCTH C OTPAC/IEBBIMUA HOPMAMHU.

3. HopMBl, KOTOpBIE UMEIOT TOJIBKO ONOCPEAOBAHHOE JIEHCTBUE M HU MPHU KaKUX OOCTOSATENb-
CTBaX HE MOT'YT JIEMCTBOBATh HEMIOCPEACTBEHHO (HOPMBI OIOCPEI0BaHHOM peann3anun). Tak, B psaae
HopM Koncrutynmm PO 3akpernisiercss HeOOXOIMMOCTh KOHKPETHU3AIMKU ee HOpM (befiepasibHbIM KOH-
CTUTYLIMOHHBIM 3aKOHOM, (peJiepaibHbIM 3aKOHOM WJIM MHBIM HOPMAaTHBHBIM aKTOM (HalpuMep, CT.
43 Koncrutyuuun P® — penepanbHble rocyaapcTBeHHbIE CTaHIapThl 0Opa3oBaHus). I1pu atom, B gaH-
HOM CJy4ae, €CJIM COOTBETCTBYIOIIMI aKT KOHKPETH3aLMK1 He IPUHSAT, TO IPOOeJT HeJlb3s1 TPEoa0sIeTh
HM 4yepe3 aHaJIOTMIO MpaBa, HA Yepe3 aHAJIOTUIO0 3aKOHA. BO3MOXXHO JMIlb BOCIIOJHEHHE Mpodesa
IyTeM IPUHATUS COOTBETCTBYIOILIETO HOPMATUBHOIO akTa. Tak, B yCIOBUAX OTCYTCTBUS (hbeliepalib-
HOTO KOHCTUTYLIMOHHOTO 3aKoHa 0 KoHctuTynmonnom CoOpaHuu He MOKET HEMOCPEACTBEHHO OBITh
npuMeHeHa HopMa vacti 2 cr. 135 Koncrturynuu P®. B u. 2 cr. 65 4. 1 cr. 137 Koncruryumn
P® rosoputcs o «npunstun B Poccuiickyio ®enepatinio HOBOro cyobekTa» 1 «00pa30BaHUK HOBOTO
cyObekTa B coctaBe Poccuiickoit denepanyn», HO JaHHbIE (POPMYJIMPOBKY HE MO3BOJIAIOT HAM pea-

JIM30BATh YKA3aHHbIC TEPPUTOPHUAJIBHBIE U3MEHCHUS. CJ'ICI[OBaTeJILHO, HCKJIIOYCHO HETIOCPEICTBCH-

HO€ JICVCTBUE ITUX KOHCTUTYIIMOHHBIX TOJIOKEHUI 126,

2. IIpsamoe oeiicmeue Koncmumyuyuu P® kak ocnosa koncmumyyuorHozo cmposi . Ilon ocHo-

BaMU KOHCTUTYHHOHHOI'O CTPOA Mbl ITOHUMAEM prH)laMeHTaHbeIC IMPUHIMIIBI yCTpOI';ICTBa 061[16-

12
CTBa U roCcyaapcCrBa, KOTOpPbIC MPUAAIOT TOCYJAPCTBY XaPAKTEP IIPABOBOI'0, KOHCTUTYIHOHHOI'O 7.

OCHOBBI KOHCTUTYLIMOHHOTO CTPOs1 3aKperuieHsl B nepBoi raBe Koncruryuuu P®. B vactu 1 cra-
ThU 15 3akperuieHo, uto Koncruryuus Poccuiickoit denepaliviy MMeeT BBICIIYIO IOPUIMUYECKYIO CUITY,
npsMoe JIeMCTBYE U MpUMEHsieTcsl Ha Beell Tepputopun Poccuiickoit denepanivu. 3akoHbl U MHBIE
IIPaBOBBIE AKTHI, IpUHUMaeMble B Poccuiickoit @enepaliny, He JOIKHBI IPOTUBOpeYnTh KoHCTUTY-
uuu Poccuiickoit @enepanyu. Takum oOpazoMm, npsiMoe IeCTBUE MTPU3HAETCS B KAYeCTBE OIHOM U3
OCHOB KOHCTUTYLIMOHHOTO cTposi Poccuiickoit ®enepanmu. M3 tekera Koncruryuun PO BuaHo, uyto
MPUHLIMI IPSAMOro AEHCTBHSA B NEPBYIO OYEPEAb HEPA3PhIBHO CBA3aH C MPU3HAHUEM BBICILIEH I0pU-
anyeckoit cuitbl Koneturymu PO u ee npumenenus Ha Beeit Teppuropun Poccuiickoit @enepatum.
Kpome Toro, npuHIMII IPSMOro IEHCTBHS B COBOKYITHOCTH C APYTUMH OCHOBAMH KOHCTUTYLIMOHHOT'O
CTPOs1, TAKUMHU KaK JAEMOKpaTHYECKOe rOCyAapcTBO, CyBEPEHHOE IOCyAapCTBO, (helepaTUBHOE IoCy-
JapCTBO, COLMAIBHOE M CBETCKOE IOCYAAapCTBO U AP. MPUIAET POCCUIICKOMY FOCYAApCTBY XapakTep
KOHCTUTYLIMOHHOTO.

[psimoe nievictere HopM KoHctutynmm PP — npuHIMN, KOTOPHIA CIIOCOOCTBYET KOHCTHTY-
LMOHAJIM3AaLK BCeW CUCTEMbl IIPABOBOrO perynupoBaHus B Poccuiickoit denepanyu, npuaaer ei
KOHCTUTYLIMOHHBINA XapakTep. [IpyuHIMIT MPAMOro JeiCTBUs KaK OCHOBA KOHCTUTYLIMOHHOTO CTPOS
Poccuiickoit Penepanuy cnocoOCTBYET YCHJICHHIO B3aUMOCBSI3€H Mek/y HOPMaMM BCEX OTpacieit
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POCCHIICKOTO ITpaBa U TAKUM 00Pa30M CIOCOOCTBYET €MHCTBY M TAPMOHH3AILIMKI BCEH CUCTEMBI Tpa-
BOBOro perynupoBanus. [Ipunimn npsmoro nevictsust Hopm Koncturyuuu PO nexut B ocHoBe Aes-
TEJILHOCTU BCEX T'OCYJAPCTBEHHBIX OPraHOB M OPraHOB MECTHOIO CaMOYIIPABJICHHUS, JOKHOCTHBIX
JIMIL, TPaXJaH U MX 00beIMHEeHHIA. BaskHOI rapaHTHel coOMIOIeHrsT JAaHHOTO IMPUHIIMIIA SIBJISIETCS TO,
4TO0 cornacHo ctathe 16 Koncruryium P® nonoxkenus riasel 1 KoHCTUTYIIMY HE MOTYT OBITh M3Me-
HEHbl MHAaUe Kak B NOpsilike, ycraHoBlieHHOM Konctutyuueil. Hukakue npyrue nonoxenusi Koneru-
Tyuuu P® He MOryT mpoTMBOpPEUUTh OCHOBaM KOHCTUTYLIMOHHOTO cTposi Poccuiickoit denepanum.

B nenom, 0000111as1 BhIlIIeCKa3aHHOE OTHOCUTETBbHO ocoOeHHocTerd HopM Konctutyiun PO,
MOJKHO C/IEJIATh CJIENYIOIINE BBIBOJIBL:

1) Baxneiimeli 0COOEHHOCThIO KOHCTUTYIIMOHHBIX HOPM SIBJISIETCS] UX IIEHHOCTHOE COfIepXkKa-
nue. Hopmbl Korcturynmu P® s dektuBHB TOrIa, KOTIa OHU MMEIOT Oe3yCIOBHbIC IIEHHOCTHbIC
ocHoBaHus1. Popmanuzanus Tex Wi uHeIX 1ieHHoctert B Koncruryuuu P® citykut tenu ypaBHOBe-
IIMBAHUS COLMAIBHBIX IPOTUBOPEUMI.

2) 3akperieHue B KOHCTUTYIIMOHHBIX HOPMaXx IIEHHOCTEH, PeasIbHO CYIIECTBYIONIMX B OOIIle-
cTBe, criocoOcTByeT cradbuibHOoCcTH KoHctutymuu P®. Ocobast cTaOMIbHOCTh KOHCTHTYIIMOHHBIX
HOPM OTJIMYAET UX OT HOPM JIPYI'MX HOPMAaTUBHBIX AKTOB. TOJIBKO TOIrA, KOTAA LIEHHOCTH, CYILECTBY-
onpe B oOmiecTse, OyayT «pacTBOPEHBI», «CHPsATaHb» B (popMynupoBKkax HopM KoHctuTynuu, B

«IOPUINYECKON CXOJIACTUKE», B IOPUINYECKON TeXHUKe, KOHCTUTY1LMS cyMeeT nepekuTh Bee TOu-

12
TUYECKHUC, SKOHOMUYCCKUE U COLIUAJIBHBIC KPU3UCHI 8.

3) Hopmsl Koncturynm P® umetor npsiMoe AeficTBUE U 0coOblii MeXaHn3M peaau3auuu. [Ips-
Mmoe zeiictBue Koncrurynun P® MoxxHO paccMaTpuBaTh Kak I0pPUIMUECKOE CBOWCTBO U KaK OCHOBY
KOHCTUTYLIMOHHOTIO CTPOS], YTO IA€T OCHOBAHMS TOBOPUTH O «JOKTPUHE MpsMoro aeiictBus KoHcru-
tyumu P®». Hopmbl Koncturynm PO B pamkax TOKTpUHBI IPAMOTO AEHCTBHSA MOT'YT OBITh IOAApa3-
JeJieHbl Ha HOPMbI HETIOCPE/ICTBEHHOW peain3aliii, HOPMBI OITIOCPEA0BAHHON peann3aliiyi U HOpMBbI,
KOTOpbIE MOTYT ObITh peaJIN30BaHbl KAK HEMOCPEACTBEHHO, TaK U OMOCPEI0BAHHO.
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1.2. CTPYKTYPA KOHCTUTYIIMOHHO-ITPABOBbBIX
HOPM: OCHOBHBIE 9JIEMEHTBI 1 UX CIIEITU®PUKA

WNpes o Tom, 4TO CTPYKTYpa MPaBOBOW HOPMBI BKJIIOUAET TPU IEMEHTa (TUIIOTE3Y, JUCIO3U-

LIMIO ¥ CaHKIIMIO) OblTa BhicKazaHa eme B 40-¢ ronsl C. A. I'oaynckum v M. C. Cmpozoewemlzg. C
TeX MOp KaK TEOPETHKH IpaBa, TAK U yUEHbIe-KOHCTUTYIIMOHAUCTH HE MPUIILTA K €IMHOMY MHe-
HHUIO O TOM, SBJISIOTCS JIM TUIIOTE3a, JUCTIO3UIUA M CaHKIMA 00g3aTeIbHBIMU JIEMEHTAMU KaX 101
MpaBOBOI HOpMBI. He MOkeM 1 MBIl OOOHMTH STOT BOITPOC CTOPOHOM, TMTOCKOJIbKY OH UMEET He TOJIbKO
TEOPETHUYECKOE, HO M BA)KHOE MPAKTUUYECKOE 3HAUEHHE JIJI51 COBEPILIEHCTBOBAHU I KOHCTUTYIIHIOHHOTO
3aKOHOIATENILCTBA U MPABONPUMEHUTETbHON MPAKTUKU.

B Hacrosiiiee BpeMsi CJI0KUIIOCh TPU OCHOBHBIE TOUKH 3PEHUsI 10 JAHHOMY BOIIPOCY:

B coomeemcmeuu ¢ nepsoii uz HUX HOpMa Npasa 0OSI3AMENbHO OONNCHA COOEPHCAMb ECe MPU
CMPYKMYPHBIX INeMEHma: 2unome3sy, OUCNO3UUUIO U CAHKUUIO . YTBEPKIAETCS, YTO IIPA OTCYTCTBUM
XOTs1 Obl OJIHOTO M3 YKAa3aHHBIX JIEMEHTOB OHa IepectaeT ObITh HOPMOU TpaBa. MHeEHHE O TOM, YTO
mo0asi KOHCTUTYIIMOHHO-TIPABOBAsI HOPMa UMEET TPEXIEMEHTHYIO CTPYKTYpY, OTCTauBaja eile B
cosetckuii iepuon 1. A. Cunyosa. Tak, oHa nucana: «TpexuseHHas CTPyKTypa HOPMbI — JOrUYe-
CKast a0CTpaKIIusl, TO3TOMY TMIIOTE3a YaCTO BHIBOIUTCS JIOTMYECKU U3 OOIIETO CMBICIIA CTaTel HopMa-
THBHBIX aKTOB. [ MIoTe3a — HEOOXOMUMBIN CTPYKTYPHBIH JIEMEHT HOPM TOCYAaPCTBEHHOT'O MPaBa.
Kpowme Ttoro, npoponxkana 7. A. Cunyosa: «B cOBeTCKOM roCyaapcTBEHHOM MpaBe He TOJKHO ObITh
HOPM, B KOTOPBIX HE OMpe/ie/ieHbl YCIOBUs X puMeHeHust. M eciu TpeGoBaHMe TaKOHUYHOCTH KOH-
CTUTYLIMOHHBIX HOPM BCTYIAeT B MPOTUBOPEUUE C TAKUM YCIIOBUEM, €TO JIETKO MOXHO YCTPAHUTD C
MOMOIIIBIO TEKYIIETO 3aKOHOJATENBCTBA. .. UTO KacaeTcs CAaHKIIUI roCyIapCTBEHHO-TPABOBBIX HOPM,
TO HEOOXOAMMO YUUTHIBATh HAJTMUUE TAKOW CAaHKIIMH, KaK I0pUANYecKas HeIEUCTBUTEILHOCTD OIpe-

[IEJICHHBIX JEACTBHii» -0, Hanpumep, 1opuanyecku HeIeCTBUTEIbHBIMU OYIyT aKThl OPraHOB BJla-
ctu cyobekToB PP o Bonmpocam UCKIIOUUTENTbHOTO BeieHHs1 PP. AHaJIOTMYHBIX B3IJIS/IOB B COBET-

CKU#l mepuof npuaepxkuBanuch B. M. I'opwenes, A. @ Illebanos, . H. @amxyﬂﬂuul3l u ap. (B

paMKax HaHHOﬁ pa6OTbI MbI HE CTaBUM LEJIU ITPOAHAIIN3NPOBATD BCE TOHKOCTU CYL[ICCTBYIOLHCﬁ JUC-

KyCCI/II/I132). YkazaHHbIe ABTOPbI UICXOOUJIX U3 TOTI'O, YTO TOJIBKO HAJIMYUEC BCEX TPEX IJICMCHTOB JACT

MOHSITHE MPABOBOUM HOPMBI. OTCYTCTBHE XOTsI Obl OJTHOTO M3 TUX JIEMEHTOB JIUIIIAET HOPMY TIPABO-
Boro xapakrepa. [Io MHEHUIO JaHHBIX YYEHBIX ISl TOCYJapCTBa HE MMeEeT CMbIC/Ia YCTaHABIUBATD
ImpaBuJia MMOBEACHUS, HC YKa3blBasd BMECTC C TEM KOI'Zla U IIPHU KAKHUX YCJIIOBHUAX 3TU IIPaBUJIa JOJIZKHBI
MIPUMEHSTHCS, 4 TAKKE HE YKa3bIBasi Te MEPhl, KOTOpPbIE oOecTieunBaiu Obl MX ucroaHenue. [logooHas
TpexuwIeHHas CTPYKTypa HOPM OOBIYHO HA3bIBAETCsI JIOTMUECKOM, TaK KaKk (DOPMUPYETCS JIOTUISCKUM
nyteM. [103TOMy OCHOBHBIM apryMEHTOM B TIOJIb3Y 9TON TOUKH 3PEHUS SIBJISIETCS TOJOKEHUE O TOM,
YTO CTaThsl 3aKOHA HE COBIAAAET C JIOTMYECKON CTPYKTYPOIl HOPMBI.

B cootBetcTBUM co 6mopoii moukoii 3perust IpaBoBasi HOpMa COCTOUT HE U3 TUITOTE3bI, AUCIIO-
3UIUU UJIN CAHKIIUU, a N3 UHBIX IJIEMEHTOB. TaK, Harpumep don PaﬁT BBIIBUHYJI TCOPUIO, I10 KOTO-
po¥ HopMa TpaBa cocTouT U3 6 yacteit: 1) xapakTep (pa3peniaomias, 3anpeniaoias i oOs3bBa-
Iolasi Hopma); 2) cojepxaHue (Ha3BaHue JIesiHUA); 3) YCJIOBUS, B KOTOPBIX JIOTHYECKH BO3MOXKHA

peanuzaiysi HopMbl; 4) aBTopuTeT (OpraH, YCTAHOBMBIIMI HOpMY); 5) cyOBeKT (T. €. agpecar, K

1
KOTOpOMY oOpariieHa HopMma; 6) 0OCTOSITENNbCTBA, C HACTYIIEHHEM KOTOPBIX peasli3yeTcsi HopMa 33,

Bcenen 3a Hum O. B. bepe nipeajiaraet BbIIEATb 5 CTPYKTYPHBIX 2JIEMEHTOB HOPMBI ITpaBa: FMIoTe3a —
ycroBust (0OCTOSITENBCTBA), TPY KOTOPBIX MIPUMEHSIETCS] JaHHasi HOpMa; CYOBEKT — KaTeropus Ipax-
J1aH, OpraHu3alvid ¥ APYrux cyObeKTOB IpaBa, B OTHOIIEHUH KOTOPBIX MPUMEHSAETCs JaHHast HopMa
[IpaBa; XapakTep — BUJ IPABOMOYMIA, KOTOPbIMU HajeNsieTcsl CYyObEKT HOPMBI ITpaBa; CoiepkaHue —
IesiHKe, TI0 OTHOIIEHUIO0 K KOTOPOMY NPUMEHSIIOTCSI yKa3aHHbIe B HOPME TpaBa MPaBOMOYHS CyOb-
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eKTa HOPMBI; CAaHKIIUS — IOPUANYECKasi OTBETCTBEHHOCTh, KOTOPYIO HECET CyOBEKT HOPMBI IIPH €€

HEBBITIOJIHEHN 134 .

WHTtepecHylo aprymMeHTanuio 31oi Touku 3penust nan I. T. Yeprnobeav. OH nucai: «YcinoBus
(T. €. IPEAIOCHITIKM) IEUCTBUSA IPAaBOBOM HOPMBI — HE €CTh JIOTUYECKUM IEMEHT €€ COIEPKAHUA, ITO
HE MIPaBUJIO MOBEICHUS WM KaKoe-TMOO0 OT/IeNIbHOE ero cBOoicTBO. Ta MM MHas rumoresa no OTHO-
IICHUIO K TPAaBOBOW HOPME, HOPMATHBHOMY IPEANKCAHUIO BBICTYIAET JIMIIb B Ka4eCcTBe 0OYCIIOB-
JMBaOLIETO (BHEIHero) akropa. To ke MOXKHO CKa3aTb U B OTHOIIEHMH CaHKUMK. Ecnn cankums
IIPUMEHSIETCS TOJIbKO 8 cayuae HapyuleHUsi npagoeoli HOpMbl, T. €. OHA obecneuusaem COONIOAECHNE
JAHHOW HOPMBI, TO M3 3TOrO C HENPEJIOKHOU JIOTUYHOCTBIO CIELYET, YTO 3TO HE camMa HOpMa WA
KaKas-TO 4acTh €€. ITO TOT BHELIHUIA 110 OTHOIIEHUIO K IAaHHOM ITPaBOBOU HOPME (PaKTOp, KOTOPBIY
BBIIIOJTHAET (DYHKLMIO €€ pEaJIbHOTO rapaHTUpoBaHus. [103ToMy B paBONPUMEHUTENBHOM IEATEIb-
HOCTH Y ITPUXOJUTCS IOPOM UCKATh €I0 «B Pa3HbIX CTAThAX», «B PA3HBIX HOPMATUBHBIX aKTax» WA
e «B Pa3HbIX OTPAC/AX MPaBa», YTO OOYCJIOBJIEHO YPOBHEM U CTENIEHbIO COBEPLIEHCTBA 3aKOHO/A-
TEeJIbHOW TeXHUKH, KOAU(DUKAIIMOHHOW paboThl U T. A.». Hanee I'. T. Yeprobeavr NpuBOAUT B Kade-
CTBE MOATBEPXKIEHUS CBOUX CIIOB cienyomui npumep: «Tak, cr. 54 Koncruryuun CCCP rnacur:
«['paxxmanam CCCP rapantupyercsi HePUKOCHOBEHHOCTD JIMYHOCTH. HUKTO He MOXkeT ObITh Mof-
BEPrHYT apecTy MHA4Ye KaK Ha OCHOBAHMHM CyAEOHOI0 pelleHus UM C CAaHKLIMK TPOKypopa». Kakosa
CaHKIMA 3TOM HOpMbI? MoryT yka3ars, Hanpumep, Ha cT. 11 YIIK PC®CP u cr. 178 YK PCOCP.
Ho Benp npasuia noseneHus, cpopMyIMpOBAHHBIE B 9TUX CTaThsAX U aJPECOBAHHBIE COOTBETCTBYIO-
LIMM JOJDKHOCTHBIM JIMLIAM, HE ABJISIOTCA CTPYKTYPHOM 4aCThl0 HOPMAaTUBHOIO MPAaBWJIA, 3aKJII0YEH-
HOro B cT. 54 Koncrutymu. .. Kaxaoe n3 HuX — caMOCTOATEIbHOE HOPMAaTUBHOE IIPABUJIO, UMEIOLIEE
CBOE COZIEpKaHUE, JIOTUYECKYIO CTPYKTYpY, Jlornueckue pyHKIMA. CieqoBaTenbHO, peub HIET HE O
KaKOW-TO pa30pOCAHHOM CTPYKTYpPE KOHCTUTYLIMOHHOI HOPMBI, HE O «BBUIABJIMBAHUI» €€ JIEMEHTOB,

a 00 OIIPEACJICHHBIX JIOTHYECKHUX CBA3AX U OTHOUICHUAX €€ C APYTMMU IIPaBOBbIMHW HOPMAMU, KOTO-

pble UTPAIOT BAXXHYIO POJIb B 00ECHeYeHNH, TApAaHTHPOBAHUY KOHCTUTYIIMOHHOTO MPEIUCAHUS» 135,

Takum o6pazom, I'. T. Yeprobeawr OTpUIIAET HAIMIKME B HOPME TAKUX JIEMEHTOB KaK TUIOTe3a, JINC-
TIO3UIIMM U CAaHKIMS ¥ MTPeAJIaraeT BhIICNSTh CIEAYIONINe IEMEHTHI: afpecaT — CyObeKT MPaBOBOTO
oOIIeHH S ; TOT, KOMY apecoBaHa Hopma; Mepa (popma) oBeIeHH s — TO, KaKue JIeHCTBUS (MU BO3-
JepkaHue OT ONpeieIeHHBIX NeWCTBUI) MPEANUCHIBAIOTCS aapecary B TOW WM UHOU cepe oOie-
CTBEHHBIX OTHOITICHUI; MOOYUTEILHBIA OrepaTop (CBsA3KA) — XapaKTepU3yeT THUII, CIIOCO0 coeTuHe-
HUSI IEPBBIX ABYX 7ieMeHToB. 13 atoro cnenyer, nponosmkaet 1. T. Yeprobeawb, 4To HENb3sI TOBOPUTD

O Pa3HOM JIOTUYECKOU CTPYKTYpe HOPM pa3HbIX OTpaciei npasa. Jlornueckasi CTpyKTypa equHa st

1
BCEX IIPAaBOBbIX HOPM 36.

006 0co00#i CTPYKType HOPM KOHCTUTYLIMOHHOTO TpaBa, CBSI3aHHOW C MX COLIMAJIbHBIM Ha3Ha-
YEHUEM rapaHTUPOBATh OIPEAEIEHHOE COCTOsTHUE OOIECTBEHHOM XKU3HU, ToBOpUT M. B. Myxaues. B
Ka4ecTBe OT/IEJILHOIO 2JIEMEHTa HOPMbl KOHCTUTYLIMOHHOT'O 1IpaBa Hapsiay ¢ TMIOTE30i U JUCIO3U-
IMieil OH BBIJIEJISIET KYPAIMIO — COBOKYITHOCTb TapaHTHIA, 0OECTICYMBAIOIINX PEaTM3ali0 KOHCTUTY-

LIMOHHBIX ITpaBOMOYMiA. CTPYKTYpa HOPMbl KOHCTUTYLIMOHHOTIO IIpaBa ¢ TOUKM 3peHust M. B. Myxa-

Yesa BBHIIISAUT TAKUM 00Pa30M: TUIIOTE3a-IUCTIO3UIUA-KY palysi (€CIHU-TO-TI09TOMY PEeajibHO) 137,

ITo Mmuenuto H. A. Muxanegoli B KOHCTUTYLIMOHHOM IpaBe CJeIyeT pa3inyaTh CTPyKTypy HOPM-
MpaBWJI MOBE/IEHUS] ¥ HOPM-TIPUHIIUIIOB, 1IeJiel, onpeaeaeHuid. Tak, 11 KOHCTUTYIIMOHHBIX HOPM-
MpaBWJI NIOBEJEHUSI XapaKTEPHO, UYTO MX JIEMEHTHI (TUIOTe3a, AUCTIO3UIIMA U CAaHKIIMSI) paccpelio-
TOYEHBI 110 HECKOJIBKMM CTaThsiM. OTIEbHBIE JIEMEHTHI STUX HOPM MOTYT OTCYTCTBOBATh BOOOIIIE.
CtpyKTypa ke HOPM-IIPUHIIMIIOB, 1IeJIel, OnpeesieH pacKphIBaeTCsl €0 C TOYKU 3PEHUs] HAyKu
JIOTUKY ¥ MOKET OBITh MPEACTaB/IeHa KaK OTHOIIEHHE CyObeKTa U MpeauKara. «31ech CONePKUTCS,

BO-TICPBBIX, HA3BAHHUEC KAKOI'0-TO ITPABOBOI'O ABJICHUA WX MHCTUTYTA (Cy6"b€KT) H, BO-BTOPBIX, pac-

1
KPBIBACTCA €TI0 IIPABOBOC U MOJIMTUYICCKOE COCTOAHUE (HPCJII/IKaT)» 38.
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Coenacro mpemweli mouke 3peHust 8 CmpyKmype HoOpMbl NPpasa He 003amenbHO OONNHCHBL NPU-
CYmMcmeosams éce mpu nemenma. ITa TOUKA 3peHHs] UMeeT 0coboe 3HaYeHUe JJIsl OTpacid KOH-

CTUTYLIMOHHOTI'O ITpaBa, TaK Kak OOJIBIIIMHCTBO I/ICCJICIIOB&T@HCIZ — KOHCTUTYLIMOHAJIUCTOB I'OBOPAT 00

o o o1
YCEUYCHHOU CTPYKTYPE KOHCTUTYHHUOHHO-TIPABOBBIX HOPM KaK OJHOH U3 UX 0COOEHHOCTEN 39.

JlaHHasi TOuKa 3peHus NMpOBOAWIACh B coBeTckuid nepuoa FO. I1. Epemerko, KOTOPBI UCXO-

JIWJT U3 TOTO, YTO KOHCTUTYIIUOHHBIE HOprIl4O COCTOSIT TOJIBKO M3 JBYX JIEMEHTOB: YCJIOBUS HACTYTI-
JICHUs! IOPUIMYECKUX TOCNIEICTBUN (TUTIOTE3a) U CAMUX IOPUAMYECKUX TIOCIEACTBUN (IUCTIO3UILINS).
Takyo CTPYKTypy KOHCTUTYIIMOHHBIX HOPM YUYEHBIN OOBSICHST TeM, UYTO UM He CBOMCTBEHHA (DyHK-

II1s1 OXPaHBl OOIIECTBEHHBIX OTHOIIEHHH. [103TOMY B CTPYKType KOHCTUTYIIMOHHBIX HOPM, TT0 MHe-

Huio fO. I1. Epemerko, OTCyTCTBYET caskiyst .

C. C Kpa(myic CcyuTal, 4TO IJId OOJIBIIIMHCTBA KOHCTUTYIHMOHHO-IIPABOBBIX HOPM XaPAKTEPHO

HaJIU4ue 00 TOJIBKO JUCITIO3UILINH, JIM0O THUIIOTE3Hl U JUCITIO3UIINH. OCOOEHHOCTBIO TAKUX HOPM

ABJIACTCA OTCYTCTBUE CaHKHI/II/I142.

C Takoit Toukoit 3penusi cornamancs O. E. Kymagun. OH nucas: «AHaIU3 KOHCTUTYIIU-
OHHO-TIPABOBBIX HOPM TOKa3bIBAET, UTO JIAJIEKO HE BCEe OHU cofepskar B ceOe rumote3y. Hanmpumep,
B cT. 3 Koncruryuu P® nmeercs Hopma, KOTopasi yCTaHaB/IMBAeT, YTO HOCUTEIEM CyBepEeHUTETa U
€/IMHCTBEHHbIM MCTOYHUKOM ByiacTu B Poccuiickonn deneparuu siBjisieTcsi €6 MHOTOHAITMOHAIbHBIN
Hapoa. O4eBUIHO, YTO B 3TOM HOPME IMITOTe3a OTCYTCTBYET. AHAJIOTUYHBIM 00Pa30M MOCTPOEHBI 1

MHOTM€e ApYrue HOPMbl KOHCTUTYLIMOHHOT'O [TPaBa» 143 Nanee YUYEHBIH OTMeYaJl, YTO «3HAYUTESIbHOE
KOJIMYECTBO KOHCTUTYLIMOHHO-ITPABOBBIX HOPM HE COAEPKUT B ceOe YETKMX YKa3aHWi Ha IpaBa U
00SI3aHHOCTH YYaCTHUKOB IPABOOTHOIICHHH, T. €. B HUX OTCYTCTBYET JMCIO3HUILIMS B TOM CMBICIIE,
B KOTOPOM OOBIYHO NPHUHATO €€ MOHUMaTh. [IpumepomM MOryT ciykuTh HOPMBI, YCTaHAB/IMBAOILIUE
COCTaB U CTPYKTYpY OpraHOB rocynapcrBeHHoi Biactu Poccuiickoin ®enepaimu. Hanpumep, B 4.
2 cr. 110 Koncruryuuu P® ycranasnmsaercs, uro [IpaBurenscrso Poccuiickon denepanmu cocTouTt
u3 [peacenarens, 3amectureneit Ipencenarens IlpaBurensctBa U enepaibHbiX MUHUCTPOB. Ha
NePBBIA B3I, OCOOEHHO C TOUYKH 3pEHHS TPUMEHEHHSI KJIACCUYECKUX KPUTEPUEB TPEXIeMEHT-
HOH CTPYKTYpbl MPaBOBOW HOPMBI, MOXKET MOKa3aThCs, YTO yKa3aHHas CTaTbsl BOOOLIE He conep-
JKUT MPaBOBOM HOPMBI, XOTSI OYEBUJIHO, YTO B HEW yKa3bIBAETCs HA CTPOrO ONpPEAEICHHbIN BapUAHT

TMIOBEJIEHNsI COOTBETCTBYIOLIUX opraHoB». Kpome Toro, O. E. Kymaghun otmevall, 4To «0COOEHHO-

CTbIO KOHCTUTYIIMOHHO-IIPABOBBLIX HOPM ABJIACTCA TAKKE OTCYTCTBUE B UX CTPYKTYPE C&HKHI/IfI» 144.

B nesnioM, o MHEHMIO yYEHOTO «IPUHA/JIEKHOCTh TOM WJIM MHOM HOPMBI K IPABOBOW ONpeess-
eTCs OTHIO[b HE ee CTPYKTYpPOH, a TeM, YTO OHA YCTAHOBJIEHA FOCY/IapCTBOM U ee UCIOIHeHue o0ec-
NeYrBaeTCss HEOOXOMUMBIMUA MEPaMU BO3IEHCTBHS, BKJIIOYAs] MEPBl TOCYAAPCTBEHHOTO TIPUHYK/Ie-
HUS. B 3TOM cMbIcie Bce KOHCTUTYIIMOHHO-TIPABOBBIE HOPMBI OTBEUYAIOT YKa3aHHBIM TPEOOBAHUSIM,
MIOCKOJIBKY YCTAHABJIMBAIOTCS TOCYJAPCTBOM M IIPEAIOIAraloT COOTBETCTBYIOILYIO PEAKLIUIO rocyaap-

- 14 o
CTBa Ha HAPYIIEHUE COLCPKAIINXCA B HUX IIPEATIMCAHUN» 5. AHaAJIOrMYHON TOUYKH 3pEHUA NIpuaep-
s)kuBaercs B. O. .]Iyl'lLtH, cumnTas 00s3aTeIbHBIM JIEMEHTOM KOHCTHTYHHOHHO-HpaBOBOfI HOPMBI JIMIIIb

ucriosuio 4. [TpucyTcTBHE TEX WM MHBIX JIEMEHTOB B CTPYKTYpEe KOHCTUTYLHMOHHON HOPMHI,
numet B. O. Jlyuur, 00ycloBIeHO ee Ha3HauYeHueM. BHIOOp KOHKPETHBIX (pOPM TUTIOTE3bI, JUCTIO3H-
LIMU U CAaHKLIMY ONPEAEIAeTCs TAKUMHU (PAKTOpaMM KaK XapaKTep peryJMpyeMbIX MU OTHOUIEHUH U
BBITIOJTHSIEMBIX (DYHKIIME, OCOOEHHOCTH 3aKOHO/IATEIbHOM MPAKTUKHU, CTENIeHb COBEPILIEHCTBA I0pH-

o 14
JIMYECKON TEXHUKH M JIP 7
Psi1 nccneioBaresieil CUMTaeT, 9Yto HOpMbl KOHCTUTYIIMOHHOTO ITPpaBa 00eCIIeUMBAIOTCS CaHK-

LUAMM, TPEAYCMOTPEHHBIMA HOPMaMHM APYTUX OTpaciieid paBa (yrojloBHOIO, aIMUHUCTPATUBHOTIO,

I'paxJIaHCKOr0) 148,

He BaaBasich 6os1ee mogpoOHO B IUCKYCCHIO O CTPYKTYPe KOHCTUTYLIMOHHO-TIPABOBBIX HOPM 149,

OTMETUM, YTO TPEThA TOYKA 3pEHUA ITPEACTABIIACTCA HpaBHHbHOfI. PaCCManI/IBaH T€ UJIX UHBIC BapH-
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AHTBI CTPYKTYPBbI, YUE€HBIE MMBITAIOTCS YIPOCTUTH TAKOE CJI0OKHOE MPaBOBOE SIBJICHUE KaK HOpMa MpaBa
Y CO371aTh ee JIOTUIECKYI0 MOjieNb, 0Opasell. B pe3ynbrate Takoe yrpoiieHre OblIo CBEICHO K TpeM
OCHOBHBIM 3JIeMEHTaM HOPMBI TIpaBa — TUIOTe3¢e, TUCTIO3UIINN M CAaHKIH, KOTOPBIE JOJKHBI 005132~
TEJILHO MPUCYTCTBOBATh B Kaxk a0l Hopme. [Ipemnoxennast C. A. 'oaynckum v M. C. Cmpozosuuem
MoyieJTb OblIa COBEPIIIEHHO CITPABE/ITNBA /IJI51 XapaKTEPUCTUKH CTPYKTYPbl HOPM COBETCKOT'O MepHO/A.
OnHako Ha COBPEMEHHOM 3Tarie y4eHble CTOJIKHYJIUCH C TPOOJIEMOM YCIOKHEHUSI CTPYKTYPbl HOPMBI.
B neticTByoriem mpaBe TPyAHO OOHAPYKUTh TPEXIEMEHTHYIO CXeMy B YrcToM Bujie. [losBisiorcs
HOPMBI, KOTOPbIE HE BIMCHIBAIOTCS B JAHHYIO MOJIEJIb. B 3aBUCMMOCTH OT 1ieJIel TPaBOBOrO PEryJiu-
POBaHMS BOZHUKAIOT HOPMBI O€3 CAHKITVIA T HOPMBI O€3 TUTIOTe3, HOPMBI-Ie(PUHUIIAY WIIA HOPMBbI-
npuHIMIEL. Kpome Toro, oTaebHble 4acT HOPMbI MOTYT CO3JaBaThCsl, U3MEHSITHCS UJTM OTMEHSIThCS
B pa3HOe BpeMs U pa3HBIMHU OpPraHaMu; IOPUIMYECKast CUJIa Pa3HBIX YacTeld HOPM MOXKET ObITh pa3-
JIMYHOM; O/IHA JIMCTIO3UIIMS MOXKET 00eCTIeYrBaThCsSI MHOXKECTBOM Pa3HOPOIHBIX CAHKIIMH, Coflepka-

1
IMUXCA B Pa3HBIX OTpaC/IAX IIpaBa 50. To ectb TPEX3BCHHAA KOHCTPYKIHA 06Hapy>I(I/IBaCT HEOOCTa-
TOYHYIO FI/I6I(OCTB; OHa OXBATbIBACT HE BCE 3JIEMECHTHI HH(pOpMaHHI/I, HNMCIOIUECA B IIpaBE, HE NACT
BO3MOKHOCTU OTPA3UTh CUCTEMHOCTL U (I)YHKLII/IOHEUIBHYIO B3aMOCBA3b Pa3HbIX KaTCFOpI/Iﬁ aapeca-

tos>L K npumepy, B ['epmanuu cuuraercs, uro Hopma npasa (Rechtsnorm) cocTout ToIbKO U3 IBYX

152

aneMeHToB — obcTosTenbeTB Aena (Tatbestand) u mpaBoBoro nocnencteus (Rechtsfolge) <. dpan-

IY3CKHEC IMMPABOBEAbI TAKKE BbIACIAIT B HOPME IIpaBa JIMIIb I'MIIOTE3Y U JUCITO3UIHIO 153.

C. C. Anexcees uIIeT: « ABTOPbI, OFPaHUYMBAIOIIME AHAIN3 CTPYKTYPbl HOPMBI TPEXUIEHHON
CXEMOI, He 3aMeyYaloT TOro, YTO MPY NOJOOHOM HOJXO/E K1Basl TKaHb I1PaBa, €ro PeaIbHOCTh, OT/IH-
yarouascs eJUHCTBOM (bOpM U Colep:kaHus, ucuesaer. lcue3aior Takke — 4TO B BBICHIEN CTEIIEHU
BaXHO B MPAKTUYECKOM OTHOUIEHUM — TOHKOCTH, JETaJli, HIOAHCHl PETYJIMPOBAHMS, CTOJIb CYIle-
CTBEHHBIE /7151 FOPUMUECKOTO OMOCPEI0BAHMS OOIECTBEHHBIX OTHOIIECHUH, IS pEIIeHHs] Iopuande-

CKHX J€eJ Ha HpaKTI/IKe»]S 4 Kak MOxHO pazperuts 3Ty rpodiaemy? C oHOW CTOPOHBI MOKHO MOITBI-
TaThCsl IOCTPOUTH MOJIEJb, COCTOSIIIYIO U3 OOJBILIETO YKCIa JIEMEHTOB WM «IIPUAyMaTh» HOBbIE
3JIEMEHTHI CTPYKTYPbl HOPMBI, KaK IPeJIaraioT aBTOPbl BTOPOU TOUKH 3peHus1. OTHAKO, MOKHO MIOUTH
10 MHOMY TYTH U MPU3HATh BO3MOKHOCTb CYILIECTBOBAaHUSI HOPM C Pa3HBIM COUYETAHUEM TPEX BO3-
MOKHBIX JIeMEHTOB. TaKuMU BO3MOXHBIMU COYETAHUSIMU CTPYKTYPHBIX JI€MEHTOB KOHCTUTYIIH-
OHHO-TIPABOBBIX HOPM MOT'YT OBITh:

* HAJIMYKE TUITOTE3HI U JUCTIO3ULIAN

* HAJIMYKE OUCIIO3ULUMN U CAHKLIMU

* HAJIMYKE TUITOTE3bI U CAaHKIUU

* HAJIMYKE TUCITO3ULIII

* HAJIMYKE TUITOTE3bI, TUCITO3ULIMN U CAHKLIMU

W3 nmpeacTaBieHHBIX BAPUAHTOB BUAHO, YTO 00S3aTEbHBIM JIEMEHTOM JII0OON KOHCTUTYIIM-
OHHO-TIPAaBOBOM HOPMBI SIBJISIETCS] TUCTIO3UIIMS. Takoe coueTaHrue CTPYKTYPHBIX JIEMEHTOB, Ha HAIll
B3MJIsAJl, XapaKTEPHO AJIsI BCEX BUJOB KOHCTUTYIHOHHO-TIPABOBBIX HOpPM. Tak, HOPMBbI-IIPUHIIMITBI
B KOHCTUTYIIMOHHOM IpaBe MOTYT COCTOSITh TOJBKO M3 Aucro3ulivy. Hanpumep, HopMa-npuHIMII,
conepxarasics B cT. 3 Koncturyuuu P®: «Hocutenem cyBepeHuTeTa U eTUHCTBEHHBIM UCTOYHU-
koM Biiactu B Poccuiickoit depepanum sBisieTcs €ée MHOTOHAIIMOHANIBHBINA Hapoa». HopMbl-nipuH-
LMITBl MOTYT BKJIOUATh rUNOTE3y U aucnosunuo. Hanpumep, B 4. 3 ct. 4 O3 «O rpaxgancree Poc-
cuiickon Penepanumn» 3aKpervieH CaeayoIMy MPUHIIMI IpakaaHcTBa: «IIpokuBaHue rpaxJaHiHa
Poccuiickoit depepanuu 3a npenenamu Poccuiickoit deepanun He mpeKpaiaer ero rpaxaaHcTBa
Poccuitickon ®enepanun». CTpyKTypa AaHHOM HOPMBI: €CM rpaxgaHuH Poccuiickon ®enepanmu
MpoXuBaeT 3a npeaenamu Poccuiickonn Penepaunu (2unomesa), To €ro rpaxaaicTBo Poccuiickoit
®denepanum He npekpaiaercs (OUcno3uyust).

B HOpMmax-nedprHUIMAX MCClIeIoBAaTeNN YacTO BBIAETISAIOT TaKUe CTPYKTYPHBIC JIEMEHTHI Kak
orpenesnsieMoe U onpeaensioniee. Hopma-nedpuHuiys, IeicTBUTENBHO MOCTPOEHA MO cXeme «A —
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a10 B», r1ie A — onpenensiemoe, a B — onpenensomee. Hanpumep: «MHOCTpaHHbIi rpaxaaHuH (A) —
JIMIIO, He sIBJIstioneecs rpaxaaHuHoM Poccuiickoit denepaiiuu 1 uMerolee rpakIaHcTBO (ToaaH-
CTBO) MHOCTpaHHOTO rocyaapctsa (B)». OnHako, Takoe rpaMMaTH4ecKoe U JIOTMYECKOE MIOCTPOEHHE
HE MMEeEeT OTHOILIEHUS K CTPYKType HOpMbl. CTPyKTypa JaHHOW HOPMBI BKJIIOYAET TUIIOTE3Y U IUCTIO-
3unmo. Tak, eciu Lo He sBisgeTcs rpaxiaHnHoM Poccuiickoit @enepaliiy 1 UMeeT rpaxJaHCTBO
(MOIAAHCTBO) MHOCTPAHHOI'O FOCYIAPCTBA (2unomesa), TO OH SABJIAETCS UHOCTPAHHBIM I'PaKJAHUHOM
(Oucnozuyus).

B KOJUIM3MOHHBIX HOPMax TEOPETUKH B KAYECTBE CTPYKTYPHBIX JIEMEHTOB Ha3bIBAIOT OOBEM U
MIPUBSI3KY, T7ie 00bEM — NepedeHb OTHOLICHH, a TPUBSI3Ka — YKa3aHUe Ha 3aKOH, MOJIeKAIIUi pu-
MeHeHuo. OHaKo, 31ech cieayeT cornacutbesl ¢ H. A. Baacerko, KOTOpbI CUMTAET, YTO Ta YacTh
HOPMBI, KOTOpasi OUepUYrBaeT KPyr OTHOIIEHUH («00beM») MOXET Ha3bIBaThCS TUTIOTE30H, BTOpast
4YacTh HOPMBI, COZIepKalllas yKa3aHUe Ha TO, KAaKOW 3aKOH IMOJIEKUT MPUMEHEHUIO («IIPUBSI3KA) —

mcriosuigeii’ . To eCTh, KOJUTM3MOHHAS HOpMa COCTOMT U3 TMIOTe3bl U Aucno3uuuu. [Ipu sTom B
JaHHOTO BUJAa HOpMax OTCYTCTBYIOT caHKIMu. Harpumep: «Eciu MexayHapoaHeiM JorosopoM Poc-
cuiickoil Pefepalii yCTAaHOBJIEHB! MHBIE MPaBUJIa, YEM IPelyCMOTPEHHbIE 3aKOHOM (« 2unomesa»),
TO MPUMEHSIOTCS MPaBUJIa MEXTyHAPOAHOIO JOroBopa («ducnosuyusi»)» (4. 4 cr. 15 Koncturynmu
PO).

Takum 00pazoM, 1)1 HOpM-Ae(PUHULINI, HOPM-TTPUHIMIIOB, KOJUIM3MOHHBIX HOPM KOHCTUTY-
IIMOHHOTO TpaBa TaKXke KaK U AJ1s1 HOpM-IIPABUJI ITOBEJEHH S XapaKTePHO 00s13aTeIbHOE HAJIMUKe JIUC-
no3unuu. OcTajibHbIE JIEMEHTHI BApbUPYIOTCS.

CTpyKTypHBIE 3JIEMEHTHl HOPM KOHCTUTYLIMOHHOTO IIPaBa MMEIOT CBOIO CIIELU(UKY.

IlepBbIM CTPYKTYPHBIM 3JIEMEHTOM $IBJISIETCS] TUIIOTE3a — YacTh IPABOBOM HOPMBI, B KOTOPOii
COIEP)KUTCS OMUCAHUE YCITIOBUI ee ieiicTBUsA. [ unoTe3a yka3plBaeT Ha Te (pakKTUYeCKre 00CTOSATE b-
CTBA, I1PU HACTYIIJIECHUH KOTOPBIX CJIElyeT PyKOBOJICTBOBAThCS MPABUJIOM, COIEPXKAILMMCS B AUCIIO-

suumn 6. Turoressr KOHCTUTYIIMOHHO-TIPABOBBIX HOPM 10 CBOEMY CTPOEHHIO MOTYT OBITh:

IIpocmwie — coepkar OIHO YCJIOBUE, IIPU KOTOPOM peanusyercss Hopma. Tak, mo 4. 3 cr. 117
Koncruryuun P® «B ciydae, ecm 'ocygapcrBenHas Jlyma B TedeHHE TPEX MECALIEB IOBTOPHO
BbIpasut Hejoepue [IpaButenbeTBy Poccuiickoit ®epepariu, [Ipesunent Poccuiickoit depeparyiu
oObsBsieT 00 orcraBke I[IpaButenscTBa OO pacmyckaer I'ocymapcrBennyio ymy». B maHHOM
HOpME OJJHO YCJIOBUE — ITIOBTOPHOE B TEUEHUE TPEX MECSLIEB BhlpakeHue Heposepus ['ocynapcrBen-
Houl [Tymoii [TpaButensctBy PO.

CroorcHuvle 2unome3vl COCTOST U3 HECKOJIBKUX MPOCTBIX, COAEPKAT HECKOJIBKO YCJIOBUM peau-
3auuu HOpMBI. [Ip 9TOM B OIHOM Cllyyae MKy STUMH YCIOBUSAMU MOKHO TIOCTaBUTh (MJIM CTOUT)
COI03 «M». TO ecThb C0KHAs TUIIOTE3a MOKET COZIEPAKATh HECKOJIBKO YCJIOBUM, ITPY 9TOM HOpMa HaYU-
HAeT JIeWCTBOBATh TOJIBKO NPY HAJIMYMHU MX BCEX B COBOKyMHOCTH. Hanpumep: «®enepaibHbIil KOH-
CTUTYLIMOHHBIM 3aKOH CUMTAETCS TIPUHSITHIM, €CJIM OH 0100peH OOJBIIMHCTBOM HE MEHee TpeX 4YeT-
BepTel roiocoB oT odiero uncna wieHoB Coera denepaiiv U He MeHee JIByX TPETeil roJiocoB OT
oOmero yncna aemytaroB ['ocymapctBeHHou JJymbr» (4. 2 cr. 108 Koncrurymuu P®). [Insa peanu-
3alK JAHHON HOPMBI (7151 TOTO, YTOOBI (hefiepasIbHBIl KOHCTUTYITMOHHBIN 3aKOH CUMTAIICS TIPUHSI-
THIM TpeOyeTcsl BHINOJIHEHHE JBYX YCJOBHA: 1) omoOpeHne OONBIIMHCTBOM HE MEHee TpeX YeTBep-
Tel ToJI0coB OT oOiero uncia wieHoB CoBera Peneparyn; 2) ogodpeHre OOJBIITMHCTBOM He MeHee
JBYX TpeTel rojiocoB OT oOIiiero uucna aenyratoB ['ocymapcrBenHoi Iymel. TIpu aTom HOpMa co

CJIO)KHOH THIIOTE301 He MOKET OBITh pa3/esieHa Ha IPOCThIe HOPMBI, He TOKIECTBEHHA COBOKYITHOCTU

1
HECKOJIbKUX HOPM C ITPOCTBIMU I'MIIOTE3aMU 57.

B npyrom ciydae ciioxkHasi TMIIOTE3a MOXET COAEPXKaTh HECKOJIBKO YCJIOBHIA, PUUYEM HOpMa
peanu3yeTcst IpY HATMYHHX JTI000r0o U3 HAX. DTa pPa3HOBUAHOCTH CIIOXKHOM IMITOTE3bI IOy YrIa Ha3Ba-
HUE a1bmepHamueHoll eunome3vl. B 1aHHOM ciiydae ycioBUsl (TMIIOTE3bI) COEIMHSIOTCS COI30M
«HITA», «JIN00», MOTYT pa3lessaThcs 3anaToil. Hopma ¢ anbTepHaTHBHOM TMIOTE301 paBHO3HAYHA B
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IOPUINYCCKOM OTHOIIEHNHN HECKOJIbBKUM ITPOCTBIM HOpMaM C OI[I/IHaKOBOﬁ III/ICHO3I/ILII/IGI;'I, HO pa3HbIMUA

runore3amu. O. B. bepz Ha3bIBAET 3TO NPUHLIAIIOM aILILI/ITI/IBHOCTI/I15 8. Hanpuwmep, B u. 2 cr. 54 Kon-
crutyuuu P® conepxurcs Hopma 00 0OpaTHOM cuJjle 3aKOHA ¢ albTepHATUBHON rumnote3oi: «Eciu
MOC/Ie COBEPILIEHNsT MTPABOHAPYILIEHUS] OTBETCTBEHHOCTh 32 HEro YCTpaHeHa WM cMsirdeHa (euno-
me3a), IPUMEHSIETCsI HOBBIY 3aKOH (Oucnozuuyusi )». [laHHass HopMa MOXeT ObITh 3aMEHEeHa JIByMsI Ipa-
BUJIAMU C MIPOCTHIMU TMIIOTE3aMu: 1) eciu 1mocjie coBepIleHus MPaBOHAPYIIEHUsI OTBETCTBEHHOCTD
3a HEero ycTpaHeHa, TO MPUMEHsIETCs HOBBIM 3aKOH; 2) €C/Y MOCJe COBEPILEHUs MPaBOHAPYIIEHUS
OTBETCTBEHHOCTh 32 HETO CMsArYeHa, TO MPUMEHsIeTCsI HOBBI 3aKOH. [IprMep HOpMBI ¢ aJIbTepHATHB-
HOW rUnoTe30i Mbl HaxoauM B 4. 3 cT. 59 Koncrutyuuu P®: «['paxxganun Poccuiickon Penepanuu B
clly4ae, eCliv ero YOeIeHUSIM W BEPOUCIOBEIaHUIO POTUBOPEUUT HECEHUE BOGHHOM CITYKOBbI, a
TaKkKe B MHbIX YCTAaHOBJIEHHBIX (he/IepaIbHbIM 3aKOHOM CITy4dasix (2unomesa) uMeeT MPaBo Ha 3aMeHy
ee aJIbTepHATUBHON IPaXIaHCKOU CITykO00M (Oucnosuuusi)».

VcnoBus, MpyU KOTOPbIX HAUMHAET JEWCTBOBATh HOpMa KOHCTUTYIIMOHHOTO IpaBa (THIOTE3a)
MOT'YT TIPENICTaBIIATh COOOH KaK coObumue, mak u Oelicmsue, P STOM JEHUCTBHE B CBOIO OYepe/ib
MOKET OBbITh IIPAaBOMEPHBIM U HETIpaBOMEPHBIM. Tak, OTHOIIEHHS IPaXAAHCTBA MOTYT BO3HUKHYTb,
ecm peOGeHOK poaniics y rpakiad Poccuiickoit @enepanuu. B qaHHOM ciiydae — pokieHrue peOeHKa
SIBIIsIETCSL COOBITUEM. B TO ke BpeMs, eciii poauTen peOeHKa BBIXOIAT U3 TpakIaHcTBa Poccuii-
ckoit denepalinu, TO TpakAaHCTBO peOeHKa MpeKpaliaercs. 31ech YCIOBUEM SIBJISIETCS IEUCTBHE —
IOOPOBOJILHBIN BBIXOM pojiuTesielt u3 rpaxaanHcTBa Poccuiickont ®enepanuun. Ipyroit mpumep. Eciu
MIPOU3OIILIO CTUXUITHOE Oe/ICTBUE (TO €CTh COOBITHE), TO MOXKET OBbITh BBEIEHO UPE3BbIYAIHOE TIOJIO-
keHue. Upe3BbluaiiHoe TOJIOKEHUEe MOXKET ObITh BBEIICHO, €CIIU CYIIECTBYET yrpo3a 0e30MacHOCTH
Poccuiickoit depepaiium BCleICTBAE COBEPIIEHHOIO TEPPOPUCTUYECKOTO aKTa (TO €CTh — HEMPaBo-
MEPHOTO JIENCTBUS).

Credyem ommemumos makyto 0COOEHHOCHb HOPM KOHCHUMYUUOHHO20 NPA8a KAk npeoonaoad-
HUe cpeou HUX HOPM CO CAOHCHOU 2unome3oti. CBSI3aHO 3TO CO CTPEMJIEHUEM 3aKOHOJATENIs1 OXBATUTh
B HOpPME TIpaBa Kak MOXKHO OOJIbIIIee YHCIIO CITy4YaeB, BO3MOXKHBIX YCJIOBUH ee NeiCcTBUs. B pe3yiib-
Tare B HOpMax KOHCTUTYIIMIOHHOTO IpaBa TUIOTe3a YacTo MOCTPOeHa MO MPpUHIUIY NepedHs. Tak,

B @3 «O rpaxngancrse Poccuiickoit ®enepariyy» UMEIOTCS 3aKPITHIA IEPEYEHb YCIOBUA 159 npuoo-
peTeHHs rpa)kJaHCTBa MO pokaeHUIo (CT. 12 ©3), 3aKpbIThIid IEpeUeHb YCJIOBUI ITpUeMa B Ipak/1aH-
cTtBO B 001meMm (ct. 13 ®3) u B ynpoueHHoM niopsiake (ct. 14 ®3); 3akpbITHI NIepeyeHb YCIOBUIA,
IIPU KOTOPBIX OTKJIOHSIOTCS 3asIBJIEHUS O IpUeMe B rpakJaHcTBO (CT. 16 ®3); 3aKphITHI IEpEUEHDb
YCJIOBUM, ITPYA HAJTMUUM KOTOPBIX I'PaXJaHUH HE MOKET BRIMTH U3 rpaxgancTBa PO (cr. 20 ®3) u ap.

Takue nepeyHu yCIOBHiA B CBOIO OU€Pe/ib MOTYT ObITh 32K PBITHIMU MJIA OTKPBITBIMU. Ha OTK pbI-
TOCTb MEpPEYHsl B CJI0KHOW T'MIIOTE€3€ HOPM KOHCTUTYLIMOHHOIO IpaBa, KakK MPaBWJIO, YKa3blBAIOT
CJIOBA «H MHBIE», «H APYTUe». 3aKPHIThIE IEPEUYHH TAKOTO yKa3aHUs1 OOBIYHO He cofepikar. Bmecrte ¢
TeM ciiefyer cornacuthes ¢ nosunued O. B. Bepra, uto 11 mpaBrUsIbHOTO IPUMEHEHHU S Ha ITPAKTHKE

HOPM MPEANOYTHUTE/IBHO YKA3bIBATh B 3dKOHE HA 3dKPBITOCTDb MEPEYHA IMTYTEM HUCIIOJIb30BAHU S CJIOBA

«TOJIBKO» ! 60.

Crnenyoonmii 31eMEHT HOPM KOHCTUTYLIMOHHOTO IIpaBa — ducno3uyusi. JJMCno3nuus saBiseTcs
00s13aTeTbHBIM JIEMEHTOM JII000 HOPMbI KOHCTUTYLIMOHHOTO TIpaBa. OCOOeHHOCHIbIO KOHCIUMYUiL-
OHHO-NPABOBLIX HOPM ABASIEMCS MO, YMO 8 HUX OUCNOZUUUSL — He 8Ce20a CYMb NPABUN0 NOBEOEHUS,
gKAIOUAIOWee npasa u 00s3aHHOCU CYyOvekmos npasa . Hepeako ucno3uuus KOHCTUTYLIMOHHO-TTpa-
BOBOIl HOPMBI COAEPXKHUT ONpeJiesieHne MOHATHUSA, 3aKperisieT IPUHLIUIL, COAEPXKUT LieseBble yCcTa-
HOBKH M TaK JaJee.

Kak 1 runoressl o cBoeMy CTPOEHHIO JUCIO3ULIMM HOPM KOHCTUTYLIMOHHOTO IpaBa MOTYT
OBITb IPOCTBIMU U CJIOKHBIMU. [Ipocmast ducno3uyusi COIEPXKUT OJHO MpaBuIIo rnoseaeHus. Harpu-
mep: «IIpesunent Poccuiickoit denepaniuu BripaBe MpUOCTaHABIMBATh CBOE YJIEHCTBO B MOJIUTHYE-
CKOW IMapTUX HA CPOK OCYILECTBJIEHU I CBOMX NOIHOMOYMIN» (4. 4 cT. 10 @3 ot 1 nrong 2001 r. Ne 95—

40



H. E. TaeBa. «HopMbl KOHCTUTYIIMOHHOTO MpaBa B CUCTEME IPABOBOTO perynvupoBanus Poccuiickoi deneparuv»

D3 «O nonmMTUYECKUX HapTI/IHX>>161). Croorcras oucnozuyusi MOKET CofiepKaTh Ba 1 OoJiee paBrJIa
MOBeIeHUs MPU HAJIMYUK ofHOro ycioBus. Hanpumep: «[IpunHsThiil henepanbHblii KOHCTUTYIIMOH-
HBIN 3aKOH B TEUEHHE YETHIPHALIATH THEU NOMJIEXUT nognucanuio [ pesnaentom Poccuiickon ®Pene-
pauuu 1 o6HapopoBaHuio» (4. 2 cr. 108 Koncruryuuu P®). Ctpykrypa JaHHON HOPMBI COCTOUT U3
TUNOTE3bl — «ECIIU NPUHAT (pe/iepaibHbIi 3aKOH» U CJIOKHOW AUCTIO3ULIMYI — JAHHBIN 3aKOH JI0OJIKEH
obiTh: 1) mommucan [Ipe3unenTtom; 2) odHaponoBan [IpesuneHtom. [Ipyroi mpuMep CJIOKHOM Juc-
nosunun: «Ilocne TpexkpaTHOro OTKJIOHEHUS NpeAcTaBieHHbIX Kanauaaryp Ipencenarens [pasu-
tesiberBa ['ocynapcrBenHon ymoit [Ipesuaent Poccuiickont deneparn HazHavaet [Ipencenarens
ITpaBurenscrBa Poccuiickonn ®enepanum, paciyckaer I'ocygapcrseHnyo lyMmy 1 Ha3HayaeT HOBbIE
BbIOOpPBI» (4. 4 cT. 111 Koncruryuuu P®). TIpu 3ToM cliokHasi TUCTIO3UIINS] KOHCTUTYIIMOHHO-TIpa-
BOBOW HOPMbI MOXeT ObITh avmepramueroii. Hanpumep: «I[IpaButensctBo Poccuiickont denepa-
LM MOXKET MOAATh B OTCTaBKY, KOTOpasi IpUHUMAETCs WK OoTKJIoHsAeTcs [Ipe3nnentom Poccuiickon
®enepauumn» (4. 1 cr. 117 Koncturyumu PP)

Mo dopme BbIpakeHHs JUCTIO3ULMN KOHCTUTYLIMOHHO-TIPABOBBIX HOPM MOTYT OBITh:

VpasomounBaroummMu. Hanpumep: «[lonutnyeckas naptust modicem UMeTb CBOM SMOIEMy U
VHBIE CUMBOJIBI, TOYHOE OITMCAHUE KOTOPBIX JOJKHO CONEPKATHCS B YCTaBE MOJUTUYECKON NTAPTUN
(4. 1 c1. 7 P3 «O NOIUTUYECKUX TaPTHUSIX)».

Oo6s3biBatomu. Hanpumep: «Ilonutryeckue naptun 0oadicHsi co31aBaTh My )KUMHAM U JKEH-
nMHaM, rpaxaadam Poccuiickon ®enepany pa3HbIX HALMOHAJIBHOCTEM, SABJAIOIIMMCS WIEHAMU
MOJIUTUYECKOW TApPTUM, PaBHbIE BO3MOXXHOCTH JJI1 NIPEACTABUTEIBCTBA B PYKOBOISAIIMX OpraHax
MOJIMTUYECKOM MapTHH, B CIIMCKAaX KaHIUIATOB B IEMyTaThl M HA MHbIE BHIOOPHBIE JOKHOCTH B Opra-
HaX rOCyJJapCTBEHHOM BJIACTH M OpPraHax MECTHOrO camoyIlpaBieHus» (4. 4 cr. 8 3 «O nonuruye-
CKHUX MapTUSIX»).

3anpenaommmu. Hanpumep: «IIpu ocymectsiennn npaBocynus He 00Onyckaencst UCIONIb30-
BaHUE JI0KA3aTeNIbCTB, IOTYUYEHHBIX C HApyIIeHUeM (peiepaibHOro 3akoHax» (4. 2 c1. 50 Koncturynmn
P®). 3anpemaromme mucnosuumn HopMm Koncrutynun PO copepxar obimue 3anpeTsl Ha coBepliie-
HUE TeX WM UHBIX JesAHui. OTBETCTBEHHOCTD 3a UX HApYIIEHUE YCTAHABJIMBAETCA JPYTMMU OTpac-
JAMU npaBa. [JJaHHas JUCno3ULMs yCTaHABJIMBAET 3allpET Ha MOJIyYEHHE JOKA3aTeNbCTB, IIPH MOJTyYe-
HUM KOTOPBIX ObLT HapyIleH deaepasbHblid 3akoH. Mmn: «Co3iaHue u IeATeJIbHOCTh Ha TEPPUTOPUM
Poccuiickon ®enepanuy NOJIUTUIECKUX MAPTUN MTHOCTPAHHBIX TOCYAAPCTB U CTPYKTYPHBIX MOPa3-
JeJIEHUI YKa3aHHBIX MApTUN He donyckaromcsi» (4. 6 cT. 9 O3 «O NoIMTUIECKUX TapTHsIX»).

DJIeMEHTOM HOPMBI ITPaBa, BBI3BIBAIOIIMM HAMOOJIBILIEe YKCIIO JUCKYCCUI B KOHCTUTYIIMOHHOM
npase sBisercs caHklusA. CaHKIIMU HOPM KOHCTUTYLIMOHHOIO IIpaBa UMEIT CBOM OCOOEHHOCTH:

1. Kax npasuno, 0anHwiii 31emenm omcymcmeyem 8 Hopmax KOHCMUmyyuworHo20 npaea. Buiute
ObLI0 CKA3AHO, MO HOPMbI KOHCIUMYUUOHHO20 NPAsa 3a4acmyto OXpaHsomes CAHKUUAMU HOPM
Opyeux ompacaeii npasa — y2on068Ho20, AOMUHUCIPAMUEHo20. menno no smoii npuuure caHkyusl He
A615€mcst 0053aMeNbHBIM INEMEHNOM KOHCIMUMYUUOHHO-NPABO8bIX HOpM. [Ipuuem, Hopmbl, He noo-
KpenneHHvle KOHCMUMYUUOHHO-NPABOBbIMU CAHKUUAMU, 8 KOHCIUMYUUOHHOM npage npeoonaoarom.

BONBIIMHCTBO  yUEHBIX-KOHCTUTYLIMOHAIMCTOB TPUIEPAKUBAETCA TOYKM 3PEHMS, COIVIACHO

KOTOPOI KOHCTUTYIIMOHHO-TTPABOBBIM HOPMaM He CBOMCTBEHEH TaKOW JIEMEHT KaK CaHKIIHsI 162 31
TOYKA 3pEeHUsI, Ha HaIll B3MJIsA, Oblia BepHO oO0ocHOBaHA B. O. Jlyuunvim. B. O. Jlyuun cautaer, 410
CaHKLMIO CJIeLyeT ITOHMMATh B Y3KOM U B IIMPOKOM CMBICIIE. B y3KOM CMBIC/IE — 3TO IPEAYCMOT-
PEHHbIE HEMOCPEACTBEHHO B IMPABOBOW HOPME IOPUAUYECKHE MOCIEICTBUS, IPUMEHSIMbIE B CTydae
ee HapylleHHs. B IMpOKOM CMBICIIE CAHKIIMS HOPMBI — 3TO MPABO I'OCYIAPCTBA B IPUHYIUTEIILHOM
MOpsIIKE TOOUTHCS OCYIIECTBIICHU I ITPaBOBOU HOpMBL. Bo BTopoMm cityuae, et B. O. Jlyuur, iomy-
YaeTcs, YTO «...MPABUJIO MOXKET ObITh BBIPAKEHO B OJHOM aKTe, a CPEAICTBO €ro MPUHYIUTETLHOTO
oOecrnieyeHus1 B IPYroM, axe OTHOCSIIIUMCSI K MHOM OTpaciiv ipaBa. Ho 3Tu cpesicTBa Hesb3s1 BKITIO-
YaTh B CTPYKTYPY OXPaHSIEMOW HOPMbI, OHU BBHITEKAIOT U3 OOIIErO MOJTHOMOYHMS TOCYIapcTBa U3/a-
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BaThb [IPAaBOBbIE HOPMBI M 00ECTIEUMBATh UX pPeaIU3aLII0» 163 Takum 00pa3oM, KOHCTUTYIIMOHHO-TIpa-
BOBbIE HOPMBI, KaK MPaBUJIO, HE UMEIOT B CBOEH CTPYKType caHKLMil. OHM yallle BCero OTChUIAIOT K
CaHKLMSM, COZIEpXKAIMMCsl B HOpMax JApyrux orpacieil. OTpuiaHue 3Toro MNpuBOAUT HAC K TOMY,
YTO KOHCTUTYLIMOHHO-IIPABOBasi HOpMa MOXET HaXOOUThCS B UCTOYHMKAX PA3HBIX OTpAcCIiell Mmpasa
(HarpuMep, oOecneunBaThCsl YrOJOBHO-TIPABOBOM CaHKIMEH), a 3TO B CBOIO OYepe/ib NPUBOAUT K
CTUPAHMIO TPAHUILL MEX]y OTpaciisiMu Ipasa. I'1ie, B TAKOM ciydae, 3aKaHuMBaeTcsl cpepa BO3ei-
CTBUS1 KOHCTUTYLIMOHHOTO MpaBa U HAUMHAETCS YTOJIOBHO-IIPaBOBast?

B. A. Bunozpaoos, cornamasch ¢ MHEHMEM O TOM, YTO B HOPMax KOHCTUTYLIMOHHOIO ITpaBa
PEIKO 3aKPEIUISIOTCS CaHKIIMU, BMECTE C TEM HE CUMTAET 3TO CelM(HUKOM, YHUKAIbHOCTBIO HOPM
naHHoi oTpaciu. C ero TOUKU 3peHust OTCYTCTBUE KOHCTUTYLIMOHHO-IIPABOBBIX CAHKLIMH SBJISIETCS,
CKOpee HECOBEPILEHCTBOM 3aKOHO/IATEIbHON MOMMTUKY U TEXHUKU. OTCYTCTBUE CAHKLIMIA B KOHCTH-
TYLIMOHHO-TIPAaBOBBIX HOPMAX, CUMTAET YUeHbIl, CHUkKAeT 3(PPEKTUBHOCTb UX AEHCTBHS U HE BCErAa

MOXeET ObITh KOMIIEHCUPOBAHO CAHKIIUSIMU IPYTHX 0Tpacnel?1164. OpnHako 3(p(eKTUBHOCTD JAEUCTBUSA
KOHCTUTYIIMOHHO-TIPABOBBIX HOPM, Ha HaIll B3IJIsIl, HE 3aBUCHT OT TOTO, CAHKIMSIMH KaKUX OTpaciei
3T HOPMBI 00ECTIeUNBAIOTCS (YTOJIOBHO-TIPABOBBIMY, aIMUHHUCTPATUBHO-TIPABOBBIMU MJTM KOHCTH-
TYIIMOHHO-TIPABOBBIMM). B HacTosiiiee Bpems HapylieHle MHOTMX HOPM KOHCTUTYLIMOHHOTO TIpaBa,
B ToM uucie u HopM KoHctutyrmu P®, BooOie He BiiedeT 3a cOOOM HUKAKMX HEOJarompusTHBIX
nocneacTByiA. To ecTh /17151 HUX He YCTAHOBJIEHBI CAHKIIMKM HU B KOHCTUTYIIMOHHOM, H B MHOM 3aKO-
HonaresbeTBe. Hopma 0e3 caHKIMu CTaHOBHUTCS (PUKTUBHOM. «Takoe mosoxeHre Heslb3si IPU3HATh
HOpMastbHBIM, — rucan O. E. Kymaghur, — Bce HOpMbl KOHCTUTYIIMOHHOT'O ITPaBa JOJIKHBI OBITh 3aIlIu-
IIEHBI TOCYAAPCTBOM JINOO «M3BHE», TMOO 32 CYET BHYTPEHHEro NoTeHIHaa. .. [IockonbKy KOHCTH-
TYIIMOHHOE TPaBO OXPAHsET BBICIINE COIMAJIBHBIE IIEHHOCTH, OHO CaMO HYKAAeTcsl B aJeKBaTHOM
CHUCTEME CPEJCTB 3aIUTHI €r0 MPEANUCAHUA. .. MOKeT ObITh ObLIIO OBl Upe3MEPHBIM CTaBUThH BOIIPOC
O TOM, YTOOBI Kak/asi HOPMa KOHCTUTYLIMOHHOTO TpaBa OblTa CHaOXeHa COOCTBEHHOHM CaHKIIMEH.
OnHaKo HeJb3s1 COMIACUTHCS U C TAKMM TTOJIOKEHHEM, KOT]a OTBETCTBEHHOCTD MOIMEHSIETCS HeoTpe-
JeEHHBIMU OTCHIIKAMHU K 3aKOHOJIATENIbCTBY, B KOTOPOM 3Ta OTBETCTBEHHOCTb HE BCET/a YCTAHAB-

mBaetcsi» 0, JlaHHas1 TOUKa 3peHusl MPEICTABISAETCS BEPHOM.

KoHcTuTylImoHHOE 1paBO OTJIMYAETCS OT MHBIX OTpaciiel POCCHIICKOrO IMpaBa Te€M, 4TO HOp-
MaTHUBHO YCTaHABJIMBAET OCHOBBI YCTPOICTBA OOIIECTBA U FOCYJapCTBa, OCHOBHI MPABOBOTO CTaTyca
YeJIoBeKa M IpakIaHMHA, OCHOBBI YCTPOWCTBA CUCTEMbI OPTaHOB IyOIMYHO Bi1acTd. OUeBUIHO, UTO
3aKpervieHre TaKuX OCHOB TpeOyeT 0co00ro BUia HOPM, B KOTOPBIX KaK IMPABUJIO UMEETCsl TUIOTe3a
Y JIUCTIO3UITHS JIMOO TOJIBKO AUCTIO3UIMsA. Takum 0Opa3oM, 3TO OJIHA U3 TPUIMH OTCYTCTBHS B KOH-
CTUTYLIMOHHO-TIPABOBBIX HOPMax CaHKIIMM.

2. Hezamuenvie npasosvle nocnedcmeust 6 Kauecmee CAHKUULL KOHCMUMYUUOHHO-NPABOBLIX
HOPM UMEOm CneyubuuecKuil xapakxmep, Omauuaomcs OONbUUM Pa3HOOOPa3UeMm .

Tak, eciv TEOpETUKM MpaBa TPAAULIMOHHO BBIIEJISIOT JBa OCHOBHBIX BHAA CAHKIMK — Ipa-

BOBOCCTAHOBUTEJIbHBIE U IITpadHbIe (KapaTeJILHbIe)166, TO JlaHHasi KjaccuuKalys COBEPIIEHHO
HETpUMEeHMMa K KOHCTUTYLIIMOHHOMY IpaBy. DTO CBA3aHO ¢ OOJBIIMM Pa3HOOOpa3ueM KOHCTUTY-
IIMOHHO-TIPABOBBIX CAHKIIMI, KOTOPbIE HE MOTYT ObITh CBEJEHBI K IBYM YKa3aHHBIM BUAaM. Takoe
pa3Ho0Opa3ue OTPaXKAIOT MPEAIOKEHHbIE YUeHBIMU-KOHCTUTYIIMOHAIMCTAMU KJIACCU(UKAIINN CaHK-

111 KOHCTUTYLIMOHHOTI'O MpaBa, a TAK)KEe UX BCEBO3MOXKHbIE Hepe‘{HI/Il67. Tak, T. J. 3pasxcesckas B
KauecTBEe KOHCTUTYLIMOHHO-TIPABOBBIX CAHKIIMIA HA3bIBAET JOCPOUYHOE OCBOOOXK/ICHUE OT JOJIKHOCTH,
J0CpOYHOE NepehOpMUPOBAHKE TTOCTOSHHON KOMUCCHY WJIU ISy TATCKOM TPYIIIBL, JOCPOYHOE OCBO-
00Xk JeHNe OT JIOJKHOCTH; OT3BIB U3 COCTaBa M30MPATEIbHON KOMUCCHU; OTMEHA PEIISHHs O BbIIBU-

KCHUM KaHuaaTa B NCITYTaThbl; JIMIICHUE OPACHOB, Meﬂaﬂeﬁ 1 IIOYETHBIX 3BaHHfI, JIMIICHUEC I'paK-

AaHCTBA; NPOLCCCYAJIbHBIC CAHKIINN 168.

H. M. Konocosa BbIAENSET CleAyOIIME BUIbl CAaHKIMI B KOHCTUTYLIMOHHOM IpaBe: MpaBo-
BOCCTAaHOBUTEJIbHBIE CAHKIIMU (HAIIpUMep, IPU3HAHKE HEKOHCTUTYLIMOHHBIM (PEeAEepaIbHOTO 3aKOHA);
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NIpeayTPEAUTENbHBIE CAHKIIAY (HAITPUMED, IIMCbMEHHOE IPEAYIPERKICHUE OPraHOB I0OCTULIAH O ITpe-
KpAIlEHUH JIeSITebHOCTH OOIIECTBEHHOTO OOBEJMHEHNS); MEpbI B3bICKAHUS, UMEIOIINE 1IeJTh HaKa-

3aTh MPaBOHAPYIIUTES (JIOCOUHBIE BHIOOPHI, OTperieHue [Ipe3naenTa ot JOKHOCTH); CAHKIIMY TIpe-

o 1
CEUCHUA (HaanMep, BBCICHUEC YPE3BBIYANHOT'O HOJIO)KCHI/IH) 69.

O. E. Kymagun BbIIEAT B KAUECTBE KOHCTUTYLIMOHHO-TTPABOBBIX CAHKLIMI OTMEHY WJIU IIpU-
OCTaHOBJICHUE JIEWCTBUS aKTOB FOCYAAPCTBEHHBIX OPIraHOB WJIM UX OT/IEJIbHBIX MOJIOKEHU; JOCpOY-
HOE MpEeKpalleHue JAesATEIbHOCTH PA3JIMUHBIX I'OCYAAPCTBEHHbIX OPraHOB M JIOJKHOCTHBIX JIMIL;
JOCPOYHOE MpeKpallieHre MOJHOMOUMH JeryTaTa U APYriuxX BbIOOPHBIX JOJKHOCTHBIX JIMLL; aHHYJIU-
pOBaHUE IOPUANYECKUX PE3YJIbTATOB TEX WM MHBIX KOHCTUTYLIMOHHO-TIPABOBBIX AEHCTBUI (Hanpu-
Mep, pe3y/IbTaToB pedpepeHyMa); OrpaHuuYeHUe WM IPUOCTAHOBIEHUE HEKOTOPBIX OCHOBHBIX I1paB

rpaxiaH (Harmpumep, U30MpaTeIbHOTO MpaBa); OTMEHa YKas3a O HarpakJeHWH JIMIA TOCyl1apCTBEeH-

HBIMU HarpajgamMu, OTMEHa pEIICHUA O IIPUEME B Fpa)K,Z[aHCTBOUO.

[To mueHuo B. A. Bunozpadoéa KOHCTUTYLMOHHO-TIPABOBbIE HOPMBbI IIOIKPEIUISIOTCS CIIELYI0-
IIMMU BUAAMU CAHKIIWIA: JIUIIIEHUE OOIIero WU CIIeIMAIbHOTO MpaBa, KOHCTUTYIIMOHHO-TIPABOBOTO
cratyca, JIOCPOYHOE MpeKpaieHde (JIMIIeHNe) TOJTHOMOYNI; OrpaHUUYCHUE, JIUIIeHUEe CyObheKTHB-
HOTO KOHCTUTYIIMOHHOTO MpaBa; OTKa3 (B MOANMCAHUU aKTa, B IPEIOCTABJIEHUH I'PaKAAHCTBA, B PETH-
CTpallvy, B HA3HAYeHUH pedepeHIyMa 1 Ip. ); BO3JIOKEHHUE TOTIOTHUTETbHOM KOHCTUTYIIMOHHOW 0051~
3aHHOCTU; ITEPEX0] KOHCTUTYIITMOHHOTO IMOJIHOMOYMSI; OLIEHOUHBIE CAHKIIUY (BbIpaXKEHUE HEIOBEPUS,
3asiBJICHHE BO3PAXEHUS U JIp.); OTMEHa (MPU3HAHUE HEICUCTBUTEIbHBIM) IOPUINYECKU 3HAYUMOTO
pe3yJbTaTa; MPUHYXICHUE K UCTIOJTHEHUIO KOHCTUTYIIMOHHBIX 00SI3aHHOCTEH; KOHCTUTYITMOHHO-TIPa-

BOBBIC CAHKIIMHU ITPOUCAYPHOI'O XapaKTEpa,; KOHCTUTYIUOHHO-ITPABOBLIC CAHKIINW, UMECIOIINEC CI)I/IHE].H-

. o o171
COBBIM (MMYIIIECTBEHHBII) XapakTep (HarpuMmep, JUIIeHNe TOCYJAPCTBEHHBIX CYyOCHIHIA) 7.

A. A. Konopawes Iienaer TOMNBITKY COCTAaBUTh HMCYEPIBIBAIOIIMNA IepeuyeHb KOHCTUTYLU-
OHHO-TIPABOBbIX CaHKLMI. B pe3ynbrate uM BbiAeneHO 39 caHKIMi, Cpely KOTOpbIX, HAIpUMep,
orpetenue Ilpesunenta PO or AomKHOCTH, OTpellieHre OT JOJKHOCTH BBICHIETO JOKHOCTHOIO
mua cyobekta PP, npusHanue 3akoHOB He cooTBeTcTBYOIMMU KoHctuTynmu P®; pocryck 3ako-

HOHATEJIbHOI'O OpraHa BJIACTH, OTKA3 B PErUCTpAllMU KaHOUATa, JIMKBUAAIIUA O6IJ.[CCTBCHHOFO 00b-

€INMHEHUSA U IIp172.

[MpenioxeHHbIe YYSHBIMH KJIACCU(PUKAIIMK KOHCTUTYIIMOHHO-TTPABOBBIX CAHKIIUI CBUIETEb-
CTBYIOT 00 uX OobIoM pazHooOpasuu. Crienndrka KOHCTUTYITMOHHO-TIPABOBBIX CAHKIMIA 3aKJIIO-
YaeTcsi B TOM, YTO OOJIBIIMHCTBO M3 HUX HE MMEIOT KapaTebHOrO XapakTepa, a TAKKe JIMIICHbl UMY -
IIECTBEHHOTO COJICPKaHUSI.

3. Ilo xapaxmepy nocnreOcmeuii caHKyuu KOHCMUMYUYUOHHO-NPABOBLIX HOPM MO2Ym Oblmb
He2amusHbIMU (HeONA2ONPUSIMHbBIE NOCAOCMEUSL) U NOSUMUBHBIMU (ONAZONPUSNIHBIE NOCAEOCTBUS,
noowperue).

Kak B Teopuu mpaBa, Tak ¥ B KOHCTUTYIIMOHHOM ITPaBe €CTh TOUKA 3PEHUS O TOM, UTO CAHKIHSI
MPABOBOIM HOPMBI — 9TO HE HETaTUBHOE I0PUIMUECKOE MOCISICTBUE, KOTOPOE HACTYIAET BCIIEICTBIE
ee HapyllleHus, a Jo0oe IPUANYECKOe TMOCIEICTBIE. DTO TOCIIEACTBIE MOXET ObITh KaK HEraTHB-

HBIM, TaK ¥ no3uTiBHBIM °. Tak, Tyuuna H. A. immer: «Kak gactb IOPUIMUYECKON HOPMBI MO3HU-
THBHAsl CAaHKLMS YKa3blBaeT Ha roCyJapCTBEHHO-TIOOLIPUTENIbHBIE MEPBI, IPU3BAHHbIE 00ECIEUUTh
peaM3almio I0pUANYECKON HOPMBI. B cCaHKIIMM TPaBOBOM HOPMBI, a HE B JUCHO3ULIMHU, COAEPKUTCS
yKa3aHue O MOCJEeCTBUAX JOCTUXEHUsSI 0cO00 MOJIE3HOTO pe3ysbTaTa, 3aciIyKMBaIOIIEro moouipe-
HUsA» U Janee: «[lo3uTrBHAA opuauueckas CaHKLMs NpeJACTaBiseT coOOi 4acTb HOPMBI IpaBa,
B KOTOpO# 3ahMKCcHpoBaHbl (hopMa U Mepa I0pUINYECKOro of00peHHs MPaBOMEPHOTO COLIMAIBHO

MOJIE3HOI'O IMOBEACHUA, B PE3YJIbTATE YETrO C}’6'LCKT BO3HAIpaXac€Tcsd, NI HEro HaCTYIArT oJaro-

MPUATHBIC TTOCJICACTBUA» 174.

OpnHako eciu TeOpeTHKH MpaBa ToBOPSIT 000 BeeX 0e3 UCKITIOUEeHHsI TPABOBBIX HOPMax, KOTO-
pPbIM MOTYT OBITh TIPUCYIIM KaK HEraTHBHbIC, TaK W TO3UTHBHBIC TMOCIEACTBUS; TO OTEYECTBEH-
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HBIC KOHCTUTYLUOHAJIMCTBI HA3bIBAIOT 9TO B KAYCCTBE OTVIMYUTEILHOMN OCO6GHHOCTI/I KOHCTHUTYLIU-
OHHO-ITPABOBLIX HOPM. TaK, K HETaTUBHBIM ITOCJIEACTBUAM (CE].HKI_[I/IHM) MOXHO OTHECTU IMPU3HAHUEC
PE3YJILTATOB BbI60pOB HGILGI';ICTBI/ITGJILHHMI/I, IMPUOCTAHOBJICHUE H@ﬁCTBHH HOPMATHUBHO-ITPAaBOBOI'O
aKTa, POCITYCK MPEACTABUTEIBHOIO OpraHa BiacTu. [I03MTUBHBIMU ke MOCIEACTBUSAMMU (CAHKIUSIMM )
MOTYT OBITH MPHUCBOCHUE MMOYETHOTO 3BaHWs, W30paHWe JIMIIA AEMyTaToM, BCTYIUICHUE 3aKOHA B
cuy. «Takum 00pa3oM, CaHKIMS KakK JeMeHT KOHCTUTYIIMOHHOW HOPMBI He 00sI3aTeIbHO CBs3aHA

C MepaMH I0pUANYECKOW OTBETCTBEHHOCTH, a BBIPAXKAeTCsl B BHUJE Pa3HOOOPA3HBIX IOPUANIECKUX

o o 1
IOCJICACTBUM KaK HEraTUBHOI'O, TAK M IIO3BUTHUBHOI'O CBOUCTBA» 75.

4. Pasznoobpasue ucmouHuKo8, 8 KOmopbix 8bIPadiCeHbl KOHCMUMYUUOHHO-NPABOBLIE CAHKUULL .

CaHK1MM HOPM KOHCTUTYLIMIOHHOT'O [TpaBa HE CKOHLIEHTPUPOBAHBI B OJTHOM HOPMAaTUBHOM ITpa-
BOBOM aKT€, YTO SIBJISIETCS XapaKTEPHbIM ISl Ipyrux orpacied. OHM paccpeloTOYeHbl MO KOH-
CTUTYLIMOHHO-TIPABOBOMY 3aKOHOJATENbCTBY. [IpakTHuecku KaxIplii HOPMATUBHBIN MPABOBOM aKT
KOHCTUTYILIMOHHO-TIPABOBOI'O XapaKTepa COAEPKUT CBOU crieliprueckue caHKIMU. Tak, B 3aKOHO-
JaTebCTBE O TPAkKIAHCTBE — 3TO OTMEHA pPelIeHHs MO0 BOIPOCcCaM T'pakJaHCTBA; B U30MpaTeIbHOM
3aKOHOJIATEILCTBE — OTMEHA PErvCTpally MAPTUIHOTO CHKCKa, pachopMupoBaHre U30UpaTeIbHON
KOMUCCHH, NPU3HAHUE BHIOOPOB HEJEUCTBUTENILHBIMU; OTKA3 B PETUCTPAILIMM KaH/IUAATa; B 3aKOHO-
JaTebCTBE 00 OOIECTBEHHBIX OOBEIMHEHUSAX — JIMKBUAAIMS WM TPUOCTAHOBJICHUE ICSTEIbHOCTH
OOIIECTBEHHOTO OOBEIMHEHN S, OTKA3 B PErUCTpaIMi OOIIECTBEHHOTO OOBEIMHEHUS U T. I1. 3a4a-
CTYIO TUCTIO3UIINS U CAHKIIMSI KOHCTUTYIIMOHHO-TIPABOBBIX HOPM COZIEPKAThCS B aKTaX pa3HOM I0pU-
aryeckor cuitel. Hanpumep, aucniosuis — B Koncrutyimu PO, a cankivs — B KOHKPETU3UPYIOIIEM
Koncrutynuio 3akonoparenbctBe. Tak, cr. 13 Konctutyuuu P® ycranaBiuBaeT 3amper Ha co3fa-
HUE U JIeATENIbHOCTh OOIIECTBEHHBIX OOBEIMHEHUN, LIeJIM WM JIeNCTBUSL KOTOPBIX HalpaBJIeHbl Ha
HACUJIbCTBEHHOE M3MEHEHHE OCHOB KOHCTUTYIIMOHHOTO CTPOsi M HapylleHue 1eJocTHocTH Poccnii-
ckoii deneparu, MOAPHIB OE30MACHOCTH TOCY/IAPCTBA, CO3JAaHUE BOOPYKEHHBIX (POPMUPOBAHUIA,
pa3kHUraHue COLMAIbHON, paCOBOU, HATMOHAIBHOW U PEJIMTMO3HON po3HU. CaHKIIMA 32 HapylleHUe
JAHHOU HOPMBI coziepkutcs, Hanpumep, B @3 ot 11 miong 2001 r. «O noimmTryeckux napTusax», o
cT. 39 KOTOPOro AesITeJIbHOCTb MOTUTUIECKOW TAPTUX MOXKET ObITh MPUOCTAHOBJICHA.

OCoOEHHOCThIO KOHCTUTYLIMOHHO-TIPABOBBIX CAHKIMI SIBJISIETCS TO, YTO HEKOTOpPBIE U3 HUX
conepikarcsl B akTe, 00J1ajaoieM Bhiciiel opuaudeckon cuiioi — B Koncruryium Poccuiickoit ®ene-
parmu. K Takum cankimsaM otHocates: orpemienue [Ipesuaenra PO or gomxkHoctu (cr. 93); npu-
3HAHUE 3aKOHOB He cooTBeTcTBYIOIMMUA KoHctutynuu PO (cr. 125); npuocTaHoBiIeHHE NEVCTBUSA
AKTOB OPraHOB MCIIOJTHUTEILHOM BJIacTh cyObeKTOB Poccuiickont ®eneparyiu (CT. 85); OT3bIB AUTLIO-
MaTUYECKOro npejacraBurens (cT. 83) u ap.

Kpome Ha3BaHHBIX, K OCOOEHHOCTSIM CAaHKIIMI HOPM KOHCTUTYIIMOHHOTO IpaBa TaKXe OTHO-
CATCS:

1) KOHCTUTYIIMOHHO-TIPABOBAs CAHKIIMSI MOXKET ObITh CAHKITMEH He OJIHON HOPMBI KOHCTUTY-
IIMOHHOTO TpaBa. M, Ha000POT, OTHA HOpPMa (<«IUCTIO3UIIHSI») MOKET MOAEPKUBATHCS KOMILIEKCOM
KOHCTUTYLIMOHHO-TIPABOBBIX CAHKIIU.

2) B ciydae KOHCTUTYHMOHHOTO MPAaBOHAPYIIEHUsI CAHKIIMSI CTAHOBUTCS AUCTIO3UIUEN caMo-
CTOSITEIbHON HOPMBI.

3) CaHKUMM KOHCTUTYLMOHHO-TIPABOBBIX HOPM HMMEIOT SIPKO BbIPAKEHHBIN MOJUTUYECKUN

XapakTep U MOTYT UCIOb30BaThCSl B KAUECTBE MHCTPYMEHTA nomarnkn''°. Hanpumep, orpemerue
[Tpesuaenta PP ot 10KHOCTU WM TUKBUIAIMS TTOJTUTUUECKON MAPTUU IO PEIIEHUIO Cy/la — CAaHK-
1Y, peaTn3aIisl KOTOPBIX MOXKET M3MEHUTh MOJTIUTUUYECKYI0 0OCTaHOBKY B cTpaHe. Kpome Toro, MHO-
rve U3 KOHCTUTYIIMOHHO-TIPABOBBIX CAHKIIUN SIBJISIOTCS I0PUINYECKON (hOpMOt Mep MOTUTHUYECKOM
OTBETCTBEHHOCTH.
O6001mas Bce BHIIIECKA3aHHOE, eIlle pa3 OTMETHM, YTO MPUAEPKUBACMCSI TOUKH 3pEHHUs yue-
HBIX, KOTOPBIE CYMTAIOT, YTO B CTPYKTYpe HOPMBI ITPaBa He 00s13aTeNILHO IOJKHBI IIPUCYTCTBOBATh BCE
TPU KJIACCHUYECKU BBIJIEIISIEMbIX JIEMEHTa — IMITOTe3a, TUCTIO3UIINS 1 caHKIus1. Ha Hai B3ris, 00s-
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3aTeJIbHBIM JIEMEHTOM JII0O0H KOHCTUTYIIMOHHO-TIPABOBOM HOPMBI SIBJIsieTCsl aucnosuiusi. Hopmel,
COCTOSIIIHE TOJBKO M3 AUCIIO3UIIMH — 3TO, MPEk/IE BCEro, HOPMbI-TIPUHLIUIILL. Takue 3JIeMeHTHl Kak
TUTIOTE3a U CAHKIIWSI He 00513aTENIbHO MPHUCYTCTBYIOT B CTPYKTYPE KaK/101 KOHCTUTYIIMOHHON HOPMBI.

Crnemyer OTMETUTh TaKyl0 OCOOEHHOCTh HOPM KOHCTHTYIIMOHHOTO TpaBa Kak MpeodiagaHue
Cpeayr HUX HOPM CO CJIOKHOU Turote3oi. CBs3aHO 3TO CO CTPEMJICHUEM 3aKOHOJATENsl OXBATUTH B
HOpME IpaBa Kak MOXHO OOJIbIIIee YUCIIO CITydaeB, BOBMOXKHBIX YCIOBUH ee AefcTBrs. B pe3ynbrare
B HOPMaxX KOHCTHTYIIMOHHOTO MPaBa TUIMOTE3a YACTO MOCTPOEHA 10 MPUHIIUITY TePEYHS.

OcoOeHHOCTBI0O KOHCTUTYITHOHHO-TIPABOBBIX HOPM SIBJISIETCS TO, YTO B HUX AUCIIO3MIIUS — HE
BCerJa CyTh MPaBUJIO TIOBEJECHUS, BKIIIOYAIOIIee MpaBa U 00s3aHHOCTH cyOBbeKTOB mpasa. Hepenko
JWCTIO3UIIMS KOHCTUTYLIMOHHO-TIPABOBOM HOPMBI COEPXKHUT OIpe/esieHre MOHSATHUS, 3aKperuiseT
MIPUHIIMII, COZIEPKUT 1IeJIeBble YCTAHOBKY U TaK Aajiee.

CaHK1Ms, KaK MpaBuUjIo, OTCYTCTBYET B HOpMax KOHCTHUTYLIMOHHOTO TipaBa. HeratuBHble mpa-
BOBBIE MOCJIEJICTBHS B KAYECTBE CAHKIMIA KOHCTUTYIIMOHHO-TIPABOBBIX HOPM UMEIOT CIIEU(PUIECK Uit
XapakTep, OTIMYAloTCs OONBIIMM pa3zHooOpasueM. 1o xapakTepy MOCIEACTBUN CAHKIIMU KOHCTH-
TYIIMOHHO-TIPABOBBIX HOPM MOTYT OBITb HETaTMBHBIMHU (HEONAronpusTHHIC MOCIEICTBHUSA) U TO3H-
THUBHBIMU (OJIAarONpHATHBIE TIOCTAEACTBHS, TOOIIpeHue). OCOOEHHOCTHIO KOHCTUTYLIMOHHO-TTPABOBBIX
HOPM SIBJISIETCSI TakXke OOJIbIIoe pa3HOOOpa3he MCTOYHUKOB, B KOTOPBIX BBIPaKEHBI KOHCTHTYIIHU-
OHHO-TIPABOBbIE CAaHKIMU. MHOTME U3 KOHCTUTYITHOHHO-TTPABOBBIX CAHKITMI UMEIOT SIPKO BBIPAXKEH-
HBI MOJIUTUYECKUI XapaKTep, SBJISIOTCS I0pUINIECKOr (DOPMON Mep MOJIMTUYECKON OTBETCTBEHHO-
CTH.
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1.3. MECTO ¥ POJIb KOHCTUTYIIUOHHO-
ITPABOBBIX HOPM B CUCTEME ITIPABOBOI'O
PEI'YJINPOBAHUSI POCCUUCKOMU PEJEPAITNN

[IpaBoBoe perynnpoBaHue, TO €CThb «HETIOCPEICTBEHHBIN NEPEBO]] IPABOBBIX MPEANUCAHUI B

. . 1
KOHKPETHBIE IPABOOTHOLLEHUS» SBJISIETCS OIHAM U3 CBOVCTB IMPAaBOBOW CUCTEMBI B TpyZax aope-
BOJIIOLIMOHHBIX YYEHBIX, TakuX Kak H. M. Kopkynoe, b. H. Yuuepun, I'. @. Illepwenesuu, JI. U. [lem-

padicuykuli, TEpMUH IPAaBOBOE PETYIMPOBAHKE ITOUTH HE BCTPEUAETCS 178, Bcecroponnsist reoperuue-
CKas pa3pabOTKa MOHSATHS MPABOBOE PEryIMpOBaHUE HAYMHACTCS] B COBETCKUM MEPUOJI, & UMEHHO B
70-e r.r. XX Beka. [lo HacTosIIero BpeMeH! yYeHble-TEOPETUKH BELYT CIIOPbI O COAEPKaHUU TIOHSI-
THS «IIPAaBOBOE PeryivMpoBaHue». EMMHOro moaxona moka 3iech He BeipabotaHo. Bece MHOroo0Opa-
3Me TIOIXO/I0B, UMEIOIUXCS B TEOPUH TpaBa MOKHO CBECTH, Ha Halll B3IJIsI, K IBYM OCHOBHBIM. B
COOTBETCTBUM C MEPBHIM M3 HUX MPABOBOE PETYJIMPOBAHUE IMOHUMAETCS IUPOKO, KaK BCe (POPMBI
IOpPUIMYECKOTO BO3JEHMCTBUS IOCYJapCcTBa Ha IMOBEJEHUE Jojei. Takoe BO3JEUCTBUE MOKET OCY-
IIECTBIIATHCS Yepe3 HOPMUPOBAHUE OOIIECTBEHHOM JKM3HU, MOKET ObITh MH(OPMAITMOHHBIM, MOTH-
BaIlMOHHBIM U T. . TO €CTh B IAHHOM TOJXO/IE MOHSITHS MPABOBOE PErYIMPOBaHKE U IPABOBOE BO3-
neiictBue otoxaecteisiores (E. A. Jlyxawesa, 0. H. Hosuk, JI. C. Aeuu, /1. A. Kepumos, IO. A.
Tuxomupos).

CortacHO BTOpOMY MOAXOMY, IIPAaBOBOE PETYJMPOBAHUE MOHMMAETCS Y3KO, KaK COCTaBHAs
YacTh MPAaBOBOTo Bo3AeWcTBUS. [TOHATHS MpaBOBOE BO3JACWCTBUE M MPABOBOE PETYJIMPOBAHME pa3-
IPaHNYMBAIOTCA. B 1TaHHOM cityyae rmpy XapakTepUCTUKE IPAaBOBOTO PETyJIMPOBAHUS Pedb UET JIUIIb
0 «BMeENIaTeIbCTBE TOCYIapCTBa B OOIIECTBEHHBIE OTHOIIEHUS TTOCPEICTBOM HOPM TIpaBa», TO €CThb

PETYJIMPOBaHUAE MCKJIIOUUTENIBHO TPU ITOMOILM IPABOBBIX MPENIMCAaHUN I (C. €. Anexcees, H. H.
Mamyszoe, A. B. Iloasikos, T. H. Paovko).

OroBopuMcs, YTO B HACTOALIEM ITaparpade Mbl He CTABUM 3a/1a4 IIPOaHaIM3UPOBATh BCE NMeE-
IOLIMeCs] TEOPETUUYECKHE MOIXOAb! K MOHATUIO IIPABOBOro peryiupoBanus. s neneil HacTosIei
paboThl MBI OyAeM paccMaTpuBaTh MPaBOE PEryJMPOBAHUE UMEHHO BO BTOPOM, Y3KOM, 3HAYE€HUM,
TO €CTh KaK HaOOP MCKJIIOUUTEIBHO MPABOBbIX CPEACTB. MTaK, MpaBoBOE peryJMpOBaHUE 3TO CHIELH-
QJILHO — I0PUIMUECKOE BO3/IEICTBHE HA OOIIECTBEHHbIE OTHOIIEHH ], KOTOPOE MPEAIosaracT HOpMH-
poBaHue OOIIECTBEHHOM KU3HH.

Yro xe KacaeTcs MOHATUSA «CUCTEMA MPABOBOIO PETYIMPOBAHUA», TO CIEAYET OTMETUTH, YTO
B TEOPHMHU IpaBa TPAAULMOHHO pedb UJIET HE O CUCTEME, a O MEXaHW3Me IPaBOBOTO PEryJIMPOBAHHUS.
Havano pa3paOGoTku Takux B3MI10B ObL10 nonoxkeHo C. C. Anekceesbim, KOTOPBI BBEJ B HAYUHBIH

000pOT TIOHATHE «MEXaHU3M IPABOBOTO PETYIMPOBAHMS» 180 Tlo muennio C. C. Anexceesa, MpaBo-
BOE PEryJMPOBaHUE ClIeyeT IOHUMATh Kak COBOKYITHOCTb IOPUJMUECKUX CPEJCTB, C TOMOILBIO KOTO-

o 181
PbIX o0OecreuynBaercs IMpaBOBOE BO3ACUCTBHUC HA O6H_ICCTBCHHBIC OTHOLICHUA 8 . B mexanusme npa-
BOBOI'0 pEryjimpoOBaHUA yLICHHﬁ BBIACJIAJT CJICAYIOIINE IJIEMECHTBI — HOPMATHUBHYIO OCHOBY (HOpMa
npaBa 1 HOpMaTPIBHLIfI aKT), MMpaBOOTHOHMICHU A, UTHAUBUAYAJIbHBIC AKThI, IIPABOCO3HAHUE U IIPABOBYIO

KynLTypylgz. B nanpHeiieM y4eHble-TEOPETUKM COCPEAOTOUMIIM CBOM YCHIIMSI Ha aHaJIM3€ HOBOM,
BBeieHHOH C. C. Anexceesbim KaTETOPUN «MEXaHU3M IPaBOBOIO PETyIMPOBAaHU», 4 TAKKE HA BbIE-
JIEHMU U XapaKTEPUCTHKE €ro 3JIEeMEHTOB. PaccmarpuBas MeXaHU3M [IPABOBOIO PETryIMPOBaHUS KaK
CUCTEMY IOPUMYECKUX CPEICTB, YUEHbIE HAa3bIBAJIM TAKUE €TO JIEMEHThl Kak HOPMBI I1paBa, UHAU-

BUAYAJIbHBIC ITPEAITNCAHUA, OPUINYICCKUC CpaKTbI, MMPaBOOTHOMICHUA, dKThI pE€aIn3allii, aKThI ITpa-

BOIIPUMEHCHUSA U JPpYyTUC 183 .

MC)KI[Y TEM, MEXaHUCTUYHBIN MoAXO K IMpaBOBOMY PETYJIMPOBAHUIO HA COBPEMCHHOM 3TallC,
Ha Halll B3IJIA1, HE OTpa)kacT BCETO MHOFOO6pa31/IH CBH3CI>i, BO3HUKAOMUX IIpHU B3aHMOﬂeﬁCTBHH npa-
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BOBBIX CpeJCTB. MeXaHu3M MpeArosaraeT CTauiHOCTb, [OCIEA0BATEIbHOE TPOX0XKICHUE OIpe/ie-
JIEHHBIX ITAIIOB [TPU [TPABOBOM PETYJIMPOBAaHUU. B TO ke Bpems cuctemMa — 3T0 COBOKYITHOCTh B3aUMO-
CBSI3aHHBIX 3JIEMEHTOB. MeX/ly STUMH JIEMEHTAMU MOTYT 00pa30BbIBAThCSI PA3HOOOPA3HBIE CBSI3M,
He BCer/Ja MpeCTaBIsIoNnye cOO0H MOCTyNaTe/IbHOE IBMKEHHE (KaK 9TO POUCXOIUT B MEXaHU3ME).

Ha COBPEMEHHOM 3Tall€ YYEHBIMHU OTPACIIEBBIX IOPUINYCCKUX OJUCHUITIIMH BCE Yalll€ UCTIOJIb3Y-

184
€TCs TEPMHH «CHUCTEMA TIPABOBOTO PETYJIMPOBAHMUS» 8 0 IIPaBOBOM PETYJIMPOBAHUM KaK CHCTEME,

©e3yCII0BHO, TOBOPHTCS B psifie padoT TeopeTnkoB. Tak, T. H. Padvko nuiet 0 HeOOXOAUMOCTH H3Y-
YeHHsI TPAaBOBOTO PETYJIMPOBAHMS KaK IIEJOCTHOM crcteMbl. OH oOpalaer BHUMaHMe Ha TO, YTO
M3MEHEHMe XOTs1 Obl OJHOTO U3 3JIEMEHTOB IAHHOW CUCTEMbI MOXKET OKa3aTh BJIMSHHUE Ha BCIO CUCTEMY.
Tak, n3MeHeHne NPaBoOBOW HOPMBI BEJIET K U3MEHEHUIO IIPAaBOOTHOILIEHUI MeX 1y CyObeKTaMu Ipasa.

T10 CBUICTEJILCTBYET O B3aUMO3aBUCUMOCTH IJIEMCHTOB ITPABOBOI'O PETYJIMPOBAHUSA U B TO K€ BPEMA

IMOKAa3bIBACT, YTO IIPABOBOC PETYJIMPOBAHUC — ITO LEJIOCTHAA, €ANHAA CUCTEMA 185.

FO. A. Tuxomupos paccMaTpuBaeT TEOPUIO PABOBOI'O PEryJIMPOBAHUS C TOUKHU 3pEHUS] CUCTEM-

1
HOro 1noaxona, aHaJIM3UPYET CTAHOBJICHUE U PA3BUTUE CUCTEMBI ITIPABOBOI'O PETYJIMPOBAHUSA 86.

Uu. cC. BClp3I/t./lOGCl CUYHTACT, YTO CUCTEMaA MTPABOBOI'O PETyJIMPOBAHUA COCTOUT U3 OCHOBaHHOM Ha

CVNHBIX MPUHIHUIIAX COBOKYITHOCTH OIPEACJICHHBIX ITPABOBBIX CPEACTB, OKA3bIBAIOIINX BO3,H€fICTBHC

Ha OOIIECTBEHHbIE OTHOMIeH:s .

M. IO. Ocunos B cBOEY qUCCEPTAIIMOHHON pabOTe pacCMaTpPUBAET CUCTEMY TPABOBOTO PEryJu-
POBaHUsI KaK MOHSATHE OoJiee IMPOKOE M0 OTHOIIEHHUIO K MEXaHU3MY MTPaBOBOTO peryarpoBanus. [1o
MHEHHIO 3TOTO YUEHOTO CHCTeMa MPABOBOTO PETyIMPOBAHMSI BKIIIOUAET TAKHE IEMEHTHI, KaK OOBEKT
PeryJIMpOBaHusl, TPEMET, IIPUHITUIIB, [IEJTH, CIOCOOBI, THITbI, METO/Ibl, MEXaHU3MBI ITPABOBOTO PEry-
JIMPOBAHUS, PETJIAMEHTAIIMIO TIPOLIECCa YCTAHOBJIEHH S IOPUANYECKUX HOPM, perjiaMeHTaluio oo1me-

CTBEHHBIX OTHOIICHH, perjjaMeHTaIfio Mpoliecca peaan3aluy MpaB U 00sA3aHHOCTEN YIaCTHUKOB

1
MMpaBOOTHOUICHUA, PEITIAMCHTALIUIO ITPABOITPUMEHCHU A 88.

TepMHH «CHCTEMa MPABOBOTO PETyIMPOBAHUS» YIMOTPeOIsieTcs] B KOHCTUTYITHOHHOM 3aKO-

HopatenbeTBe Poccuiickont @eneparu. Tak, B npeamOyne 3akoHa Poccuiickoit @enepaiu ot 25

okTs10pst 1991 1. Ne 1807-1 «O s3pikax HaponoB Poccuiickoit @enepauun>>189 CKa3aHo, 4TO JaH-

HBII 3aKOH HallpaBJIeH Ha CO3JJaHue YCIIOBUM JUIs1 COXPAHEHUsI U Pa3BUTHUS sI3bIKOB HapooB Poccuil-
ckoil Penepaniu M NpU3BaH CTaTh OCHOBOM /17151 (POPMUPOBAHUS CUCHIEMbL NPABOBO20 PE2YNUPOBAHUS
(kypcuB Hain — H. T.) 1eATeabHOCTH I0PUANIECKUX U (PU3NYECKUX JIUL, pa3pabOTKX HOPMATHUBHBIX
MIPABOBBIX aKTOB B LIEJISIX peaM3aliiy MOJIOKEHUI HACTOSILEro 3aKoHa.

«CucTreMa paBOBOTO PETyIMPOBAHMS» KaK TIOHSATHE MIMPOKO UCTIONB3YeTCs B MPAKTUKE KOH-
CTUTYLMOHHOTO cyponpousBoicTBa. Koncturyumonnsiit Cyq P® BbIsiBIsSE€T KOHCTUTYLIMOHHO-IIPA-
BOBOU CMBICII HOPM Pa3jIMUHBIX OTPAC/iell POCCHUICKOrO MpaBa B CUCTEME JIEHCTBYIOIIETO MpPaBo-
Boro perynupoBanus. [Ipudem, B perenusx Koncruryuuonnoro Cyna P® Hanum orpakeHue tTakue

MOHSATHUS KaK CHCTeMa IPakIaHCKO-TIPABOBOTO PETYJIMPOBAHUS 190 cucrema rpakJaHCKO-TIPOIIecCy-
aJIbHOTO pel“ym/IPOBaHI/Iﬂlgl, cucTeMa apOUTPaKHO-TTPOIIECCYATBHOTO perJII/IpOBaHI/Isz, cucreMa

YTOJIOBHO-TIPOLIECCYAIbHOTO PErYJIMPOBAHUS 193 Takum obpazom, Koncruryrmonnsiii Cyn PP roso-
PUT O HAJIMYMU OTPACIIEBBIX CUCTEM ITPABOBOIO PETyYJIMPOBAHUS, KOTOPbIE B CBOIO OUepe/lb SBJIAIOTCS
TMOJICUCTEMaMH B CUCTEME IPaBOBOro peryarpoBaHusi Poccuiickoin Peaepauyu. BaxkHo nmoguepk-
HyTb, 4TO0 KoHCcTUTYIMOHHBIM Cynom P® BbIsABISETCS KOHCTUTYLIMOHHO-TIPABOBOM CMBICTT OTpacie-
BBIX HOPM TIpaBa, YTO TMOKA3bIBAET 0COO0E MECTO HOPM KOHCTUTYLIMOHHOTO TpaBa B CHCTEMe IPaBo-
BOrO perynupoBanus Poccuiickoit denepanyu B Liesiom.

UYro ke ciegyeT MOHUMaTh MOJ] CUCTEMOM MPaBOBOro peryaupoBanus? B ¢punocodcekoit ute-
patype pacripoctpaneHo 6onee 40 ornpeneneHuil MOHATHS «cucTeMa». Hanbonee pacripocTpaHeH-
HBIM TIOHMUMaHHMEM CHCTEMBI sIBJISIETCSI OIpejie/ieHHe, JAHHOE OfHMM W3 POJOHAYAIbHUKOB OOIIen
Teopuu cucteM JI. bepmanargu, KOTOPBI CUMTAI, YTO CUCTEMa — 3TO KOMIUIEKC B3aUMOJEHCTBY-
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OIIUX snementos' ™, Ecm xe TOBOPUTb O CHCTEMHOCTH B TIpaBe, TO HauboJjiee TOYHOE ee orpejie-
neHue ObUIO JaHO, HA Hail B3rsn, /. A. Kepumosvim, KOTOPHIT MOHUMAJ MO Hel 0OBEeKTUBHOE
0ObeIMHEHVE 10 COJePKaTeIbHBIM IPH3HAKAM OITPE/IC/ICHHBIX PABOBBIX YaCTeH B CTPYKTYPHO yIIO-
PSIOYEHHOE 1IEJIOCTHOE €IMHCTBO, 00JIa/1aioliee OTHOCUTEILHOM CaMOCTOSITEIbHOCTBIO, YCTOMYHBO-

CTBIO 1 aBTOHOMHOCTBIO q)yHKuI/IOHI/IpOBaHI/Lq195 . UItak, cucrema npencrapisieT coOoil 00beKTUBHOE

O6'beIII/IHeHI/I€ B3aMMOCBA3aHHBIX U B321HMOIIGIZCTBYIOHIHX MEXKIY co0O0¥ 3JIEMEHTOB B HEYTO €au-

1
HOE, B IICJIOE 96. B cucreme CyHICCTBYIOT KaK BEPTHUKAJIBHbIC, TAK U TOPU30HTAJIbHBIC CBA3U. HpI/I

9TOM, KaK U3BECTHO, CBOMCTBA CUCTEMBI HE CBOJISATCSI K COBOKYITHOCTHU CBOWCTB €€ 371eMeHTOB. JIio0as
CHCTEMA XapaKTEPU3YeTCA TAKUMU ITPU3HAKAMH KaK YCTOMUYMBOCTb, JUHAMK3M, LIEJIOCTHOCTh, HETIPO-
TUBOPEUUBOCTh COCTABJISIONINX €€ IEMEHTOB. DJIEMEHThI CUCTeMbl OObeIMHEHbI (DYHKIIMOHAJIBHO.
[TockomnbKy B HacTosIIEH paboTe Mbl TOBOPUM O CUCTEME IMPABOBOIO PETYJIMPOBAHMUSI, TO OUEBUJIHO,
YTO 3JIEMEHTHI, COCTABJIAIIIME CUCTEMY — 3TO UCKIIIOUUTENILHO IOPUANYECKUE CPEICTBA, ITPU TOMOILIU
KOTOPBIX ¥ TIPOUCXOIUT BO3JEHCTBIE HA OOIECTBEHHBIE OTHOMIEHUS. MeXy TeM, UCTIONb30BaHUE
KaTeropum «CUCTEMa IPABOBOTO PEryJMpPOBaHUsT» MO3BOJSET OLEHUTh HOPMbl KOHCTUTYLIMOHHOTO
MpaBa He TOJILKO B KAUeCTBe MHCTPYMEHTA BO3JEWCTBUS Ha OOIIECTBEHHbIE OTHOIIEHUSI, HO MO3BO-
JISIET YBUJETh UX OOIIECOIUATbHOE, AKCUOIOTMUYECKOe U OHTOJIOTMYECKOe 3HAYCHHE.

Utak, cucmemy npasosozo peesyauposarusi Mol Oyoem pAccMampueamv KAk 00BEKMUsHOe
00BeOUHeHUe PYHKYUOHANLHO 83AUMOCBIZAHHBLX, 00PA3YIOUUX 20PUBOHMANbHBIE U BEPIMUKANbHBLE
C6A3U, IOPUOUMECKUX CPEOCMS, NPU NOMOWU KOMOPBIX NPOUCXOOUmM I0pUOUUecKoe 8o3oelicmeue Ha
o0ujecmeeHtble OMHOUEHUSl, HOPMUPOBAHUE OOULECTNBEHHOLL HCUSHIL .

VY4eHble-TeOpETUKY BBIIENAIOT Pa3IMYHBIE JIEMEHTHI B CUCTEME IPABOBOI0 PErYJIUPOBAHUS.
B cucremy npaBoBOro peryjiMmpoBaHus BKIIOYAIOT TAKUE JIEMEHTHI KAK HOPMBI ITpaBa, 0pUANIECKUE
(pakThI, TPaBOBBIE OTHOIIEHUS, aKThl peayi3auru. [IpaBOMEpHOCTb BBIAETICHUS TEX UM UHBIX dJie-

MEHTOB U UX daHAJIN3 — HE ITPEAMET IaHHOTI'O UCCIIENOBAHUA. MC)KI[y TEM, O6H_[CHpI/I3HaHO, 4TO OpUan-

YECKUEC HOPMBI — 3TO HAYaJIbHOE, UCXOAHOE 3BCHO ITPABOBOI'O PETYJIMPOBAHU A 197, a CJIEJOBATCJIBHO — 1

cuctembl 1paBoBoro peryaupoBanus. C. C. Anekceeg MACAT: «... P HOPMATUBHOM criocoOe obecrie-
YMBAETCS MAKCUMAIILHO SKOHOMUYHAS, YI0OHAs U 1ieJiecooOpa3Hasi CUCTeMa peryIMpoBaHus oOIIe-
CTBEHHBIX OTHOIIEHUI. ['0Cy1apCTBEHHBIM OpraHaMm y:ke He Hy’KHO KaXAblid pa3 peryiMpoBaTh OQHU
M TC K€ ClIy4ar B UHAUBUAYAJIbBHOM IMOPAOKE, a4 YHaCTHUKAM O6H_[€CTB€HHI)IX OTHOLIEHUN 06pa1uaTLc;1
3a TAKMM yperyanpoBaHueM. KoHeuHo, TaMm, Ijie 3T0 HEOOXOIMMO, HOPMBI MTpaBa OCTAaBJISIOT BO3-
MOXHOCTD (2 HEpPeAKO U MpelyCMaTpUBaIOT HEOOXOAUMOCTb, 0OS3aHHOCTh) UHIMBUIAYATIbHO-OMpe-
JeJieHHoW perylameHTauuu. Ho mocnenHss ocyliecTBisieTcsl Ha OCHOBE IOPUIMYECKUX HOPM, OHa
HE KaCacTCA TUIIMYCCKUX, ITIOBTOPAOIIUXCA OTHOIIEHUIN H, CJaeaoBaTrejibHO, HOCUT IIOHO)IHI/ITCHbeIfI

1 9 o o
XapakTep» 98. HpaBo MpeacTaBJIACT coboi CAWHbIM, HOPMATHUBHBIN MEXAHU3M PEITIAMEHTHPOBAHUA

OOIIECTBEHHBIX OTHOIIEHUH. OHO (DYHKIIMOHMPYET KaK eJUHBII OPraHU3M B HEPa3pbIBHOM €/IMHCTBE,

CUCTEME CBOUX HOpM199.

Hopmbl KOHCTUTYLIMOHHOTO TIpaBa SIBJISIIOTCS BaKHEHILIMM 3JIEMEHTOM B CUCTEME IPaBOBOTO
perynupoBanus Poccuiickoii @eaepatmu. 111 HOpM KOHCTUTYLIMOHHOTO ITpaBa B CUCTEME ITPaBOBOTO
perynupoBanus Poccuiickont deepanun xapakTepHO, Ha Halll B3[JIs1], CIIEAYIOIee:

Bo-niepBbIx, HOPMBI KOHCTUTYIIMIOHHOTO TpaBa BBHIIOJHSIOT OCOOBIE, TPUCYIIHE TOIBKO MM
ynkuun. B nepyio ouepenp 3o kacaercst HopMm Koncruryumu Poccuiickoit @enepanyu. PyHkimu
HopMm KoHctutyrum Poccuiickoit @eniepanuy SBJISIOTCS CUCTEMOOOpasyomum (hakTopom, odecrie-
YMBAIOIMM 1I€JIOCTHOCTb CUCTEMBI IIPAaBOBOIO peryaupoBaHus. CBA3aHO 3TO C TEM, YTO UMEHHO B
(byHKIMAX MPOSIBIISIETCS COLMAIBHOE HA3HAUYEHNE KOHCTUTYLIMOHHBIX HOPM M OCHOBHBIE HaIlpaBJie-
HUS BO3JEWCTBUS Ha OOIIIECTBEHHbIE OTHOIICHUSI.

Bo-BTOpBIX, 1151 0OecTieueHnsl eAMHCTBA CUCTEMBI IIPABOBOTO PETYJMPOBAHUS U €€ 1eJIOCTHO-
CTU JIOJKHBI CYILIECTBOBaTh HOPMbI KOHCTUTYLIMOHHOI'O MIPaBa Pa3jMYHON BUJOBOW IMPUHAIJIEKHO-
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CTH, COOTBETCTBYIOIIFE CTPYKTYPHBIM JIEMEHTaM CUCTEMbI TPABOBOTO peryimpoBanus Poccuiickoi
Ddenepanun.

[NonbITaemcst 1aTh pa3BepHYTOe 0OOCHOBAHME HA3BAHBIM XaPAKTEPHBIM MPU3HAKAM.

Kax 0b10 TOKa3aHO BbIIIIE, CUCTEMa IPABOBOTO PEryJIMPOBAHUS MIPEAIoNaraeT HaJlmure ChcTe-
MOOOPa3yIOIMX CBSI3e MeXIy OJHUM U3 €€ OCHOBHBIX 3JIEMEHTOB — HOpMaMH TpaBa. Posb Takux
CUCTEMOOOPA3yIOIIMX CBS3EW BBIOIHSAIOT (DYHKIIMU NIPaBOBBIX HOpM. PyHKIWMs (OT Jar. functio) —
UCTIONTHeHue, coBepinieHre. OOIernpu3HaHo, 9To (byHKIHS MPEICTABIAET COOOM OCHOBHOE HAIpaBJie-
HUe BozaencTBus. [Ipuyem, 310 He modoe HarpaBiieHne BO3AeNcTBI. PyHKIIMIO XapaKTepu3yeT To,
YTO TO BO3JCUCTBUE LieJICHANPABJIEHHOE, YCTOWIMBOE, TOCTOSTHHOE, OTPasKalolee CYIHOCTh HOPMBI,
0COOEHHOCTH €€ peasln3alvu.

®dyHKIMY MTpaBa — JOCTATOYHO MCCIIEIOBaHHASI B TEOPUU TTpaBa Karteropus. OHOM U3 MepBbIX

KOMILJIEKCHBIX pa0OT 10 JTaHHOW Teme siBiisieTcss MoHorpadus 1. H. Padvko™™. Vuenwiit B cBoux
padoTax, BblIeNsIeT OOIecolUaIbHble U YUCTO Iopuanueckue ¢pyHKIMU npaBa. Ha ocHoBe Takoro
nioapazaenenus 1. H. Paovko NPUXONT K BBIBOIY, UTO K IOPUANYECKUM (DYHKIIUSAM OTHOCSTCS JIUIIb
OXpaHWTeNIbHAsI U peryisiTuBHasi. PerynatuBHas (pyHKIMS MPOSIBISETCA B YHOPSIOYEHUU OOIIe-
CTBEHHBIX OTHOIIEHUH, a OXPaHUTEbHASL CIOCOOCTBYET MO/IEPKAHUIO MTPABOMOPSIIKA B OOILIECTBE.
B 10 xe Bpemsi Takasi (pyHKIIMS KaK BOCIIMTATENbHAS SIBJISIETCS] COLIMATBHOM (DYHKIIMEH MpaBa.

B xoHctutynmonHom npaBe Poccuu HambOosnblliee BHUMAaHUE YY€HbIE YAEISIOT BbISIBICHUIO
ynkmii KoHCTUTYIIMM, TIOCKOJIbKY MMEHHO B (DYHKIMSAX BbIpaXaeTcs ee CYIIHOCTb. JlaHHBbIN
Bonpoc uccnenopaics B padorax FO. I1. Epemenxo, U. M. Cmenanosa, B. O. Jlyuuna, H. A. Muxa-

seeot, C. A. Asaxvsana n npymxzm. B pesynbrare mpemiaranoch BBIIENATh, K IPUMEPY, ydpe-
JOUTENIbHYI0 (PYHKIIMIO, OPraHU3aTOPCKYI0, BHEIIHETIOMUTUYECKYIO, UAE0JIOTMYECKYI0, aKCHOJIOrhYe-
CKyIo, rapantupyoiyio ¢yHkimio Koncturymmu u gpyrue. «Pynkuun KoHctuTynmu mpu Beex
Pa3nMUUsAX B MOAXO/E K MX KJacCU(UKAIMK UMEIOT OO 3HAMEHATeNb: UM sIBJISIeTCSl MHTerpa-
111 BceX KOMITOHEHTOB oOmecTBa. C OIHOM CTOPOHBI, TPOBO3IJIAIIEHBI U MOC/IEJOBATEIbHO pe-
TBOPSIIOTCS B JKM3Hb OOIIMEe HaYasia OOIECTBEHHOTO CTPOsi, HA OCHOBE KOTOPBIX Pa3BUBAIOTCS TOJH-
THKa, SKOHOMHUKA, KYJIbTypa, CTPOMTCS yIpaBJeHHe rocyaapcTBOM M BceM oOmiectBoM. C apyroi
CTOPOHBI, B KOHCTUTYIIMHU TIpeoNpe/ie/ieHa uepapXusi PeryimpyeMbIX OOIIECTBEHHBIX OTHOIICHUH,
3a(pUKCHPOBAHBI CBSA3M U B3aMO3aBUCUMOCTH, 0OECIIeYMBaIOIIHe 1IEJIOCTHOCTh OOIIECTBa, CIaXKeH-

HOCTb, COINIOAYMHECHHOCTb U C6EUIaHCI/IpOBaHHOCTL pasBUTUA €TI0 NMOACUCTEM. KOHCTI/ITYHI/I}I BBICTY-

o o y 202
MaeT, TAKUM 00pa30oM, Kak JIeWCTBEHHBII CUCTEMOOOpa3yonuii (hakTop» 02,

Crnepyer OTMETUTb, YTO B TEOPHHU IIPaBA PA3IMYAIOTCS MOHATHSA (DYHKIMI NpaBa v (byHKLUI
HOPM IIpaBa U, B IIEJIOM, BEJIETCSI MOJIEMHUKA IO BOMPOCY O LEJIeco00pa3sHOCTH (PYHKIIMOHATIBHOTO

aHaJM3a OTIEJIbHbIX MTPABOBBIX HOpM203. B manHOM BoOIIpOCE MBI IPUCOEAUHSIEMCS K TOUKE 3pEHHS
T. H. Paovko, KOTOPBIN MHUIIIET, YTO «HCClIeoBaHre (DYHKIMIA MPABOBBIX HOPM TIO3BOJIsSIET Oosiee
pesbedHO MoKa3aTh X COLMATIBHYIO POJIb B HOPMAaTUBHOM PEry/IMPOBAHUH OOIIECTBEHHBIX OTHOIIIE-
HUI, HaIJIsiIHEE YBUJETh TOT MMO3UTUBHBIN PE3YJIbTAT, KOTOPBIM JOCTUraeTCs UX JeiicTBUEM. .. DyHK-
1151 BHYTPEHHE MPUCYINA KAk 10 HOPMe MpaBa, OHA COIEPXKUTCS B HEH Kak B 0COOOM I0pHINIECKOM

PEaIbHOCTH, CHOCOOHOW OKa3bIBaTh BJIMSHUE HA CyOBEKTOB IIPaBa CBOEH BOJIEBOM 3apsKEHHOCTHIO,

" o . 204
1eJIEBOM YCTAHOBKOM, BJIACTHON 00ECTIEYEHHOCTBIO, YETKOCTHIO TPEOOBAHUS» 04,

Wrak, Ha Ham B3I71A1, HApsAy C BblAeNeHUEM (DyHKIMMI IpaBa CIpaBeyINBO TOBOPUTS O (PYHK-
LMAX NTPABOBBIX HOPM.

Hccnenosanue (hbyHKIMI HOPM CITOCOOCTBYET YCTAHOBJIEHUIO 0c000i posr HopM KoHetuty-
uuu P® B cucreme npaBosoro peryivmposanus B Poccuiickon ®enepanmu. Hopmer Koncrutynuu PO
— TAKOM 3JIEMEHT CUCTEMBI IIPABOBOI'O PETYJIMPOBAHUSA, C KOTOPBIM CBSI3aHBI BCE OCTAJIBHBIE €€ JIe-

MEHTBHI (IPsAMO WIN onocpeILOBaHHo)205 . IloaTomy nasnee Mbl BbIIEIUM U OXapaKTepusyeM (pyHKIUH
umeHHo HOpM Konctutynuu P®. O6iee, 4to MOKHO cKa3arh 0 (pyHKIUsAX HopM KoHcturypm PO
COCTOUT B CJIEAYIOILEM:
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1) Jliobast cuctema mpeArnosaraeT Halmure pa3HooOpa3HbIX (Kak TOPU3OHTAJIBHBIX, TaK U BEP-
TUKAJIbHBIX) CBSI3eM MeXy HopMaMu IpaBa. ClieoBaTesIbHO, CUCTEMHOCTh B IIPAaBOBOM PETYJIMPO-
BaHNU O6yCJ]OBJII/IBa€T HOJII/I(l)YHKL[I/IOHaJH)HOCTb KOHCTUTYIIUOHHBIX HOPM. Ka;maﬂ HOpMa Konctu-
Ty OJHOBPEMCEHHO BBIIIOJIHACT HE OAHY, 4 HECKOJIBKO (bYHKHHfI, YTO MO3BOJISET EU YAOBJICTBOPATD

pa3HoOOpa3Hbie IOTPEOHOCTHU OOINECTBA U TOCYAAPCTBA B PETYJIMPOBAHUU OOIIECTBEHHBIX OTHOIIIE-

i 200

. Mexny tem, Bce pyHKIMM HOpM KOHCTUTYLIMM TECHO B3aMMOCBSI3aHBI MEK/Ly COOOM.

2) ®yHKIMK KOHCTUTYLMOHHBIX HOPM HE SIBJISIOTCSI HEM3MEHHbBIMU. OHM MEHSIOTCSl B 3aBU-
CHUMOCTH OT MCTOPUYECKOI CUTYalllu, MOJUTHYECKOH 00cTaHOBKHM. PyHKIMU HOpM KoHctutynmun
MOT'YT YCIIOXKHSATBCS, MEHSIETCS UX KOHKpPETHOE HaroHeHue. [IpruMepoM MoskeT ObITh aHaJIN3 aKCHO-
JIOTMYECKOU (DYHKIIMH, TO €CTh (DYHKIIMY LIEHHOCTHOM opueHTaluu. Harnpumep, eciti cpaBHUTD LIEH-
HOCTH, KOTOpble 3aKperuisuinck HopmMamu Koncrutyuuit PCOCP coerckoro nepuona 1 cCoBpeMeH-
HOH poccuiickoil KOHCTUTYLIMM, TO MOKHO HAaIJISAHO MPOCTIEANUTb TAKME U3MEHEHUSI.

3) Ionumas nop (pyHKIMAMU KOHCTUTYLIMOHHBIX HOPM OCHOBHbIE HAIpaBJIeHUs1 UX BO3JIEi-
CTBUSI MOXHO YTBEPXKIATh, YTO 9TO HE TOJBKO IOPUAMYECKOE BO3JEHCTBUE, HO U BO3/EICTBUE Ha
MPaBOCO3HAHKE, MOPaJlb, KyJIbTYpy OOIIECTBA M €r0 OTASIBHBIX I'paxkaaH. OJJHAKO, TOAYEPKHEM, UTO

PE€Yb UICT HE O JIIOOBIX HarpaBJICHUAX BO3HCﬁCTBHH KOHCTUTYIIMOHHBIX HOPM, a JIMIIb O T€X, B KOTO-

PBIX pacKpbIBaeTCA CYLIHOCTh U COLIMAIbHOE Ha3HaueHne KoHncrurynumn 207,

[Ipexne Bcero, ormeruM, uto HOpMbl KoHcTuTylMy P® BRINONHSAIOT Te ke (PyHKLMH, YTO U
moOble Apyrue HOpMbI MpaBa — (PYHKIMIO TOCYJAPCTBEHHOW OPUEHTAIIMHM YYaCTHUKOB OOIIeCTBEH-
HOM KU3HM U (DYHKITMIO TOCYAaPCTBEHHOM OIIEHKU Pa3HOOOPa3HBIX BAPUAHTOB MOBEICHHU I CYOBEKTOB

npaBazog. Bwmecre ¢ Tem, B cucTemMe MpaBOro peryJmpoBaHUs MOKHO BbIIEJIUTh TAKUE HAIIPABJICHUS
BO3/IEIICTBU S, KOTOpbIE MPUCYIIY TOJIbKO HopMaMm Koncrutyimu Pd:

Yupeoumenvrasn pynxyus — npossiagerca B ToM, 4to HopMbl Konctutynmn P® nmeror nep-
BUYHBII XapakTep MO OTHOIIEHMIO K HOpMaM JpPYIuMX OTpaciieil Mpasa. YupeaurtesabHass (DyHKLHMS
O3Hauaet, 4to HopMbl KoHctuTyu P® ycraHaBiIMBaoT, yupexJaloT OCHOBbBI YCTPOICTBA rocyaap-
CTBA U OOUIECTBA, IOPUINYECKH (PUKCUPYIOT OYepeIHON KaueCTBEHHO HOBBII 3Tall pa3BUTHUS IOCy-
napcrBa. Takoe HanpaB/ieHUe BO3/IEUCTBU S IOMOTaeT HaM MOHATh PUYMHbI U3MEHEHUS U IPUHATHUS
HOBBIX KOHCTUTYLIMH, a TaKXK€ U3MEHEHUS 3aKOHOJaTesbeTBa B 1eioM. Tak, Koncturynusa PCOCP
1918 r. 3akpenwiia CTaHOBJIEHHWE JUKTATypbl MpoJieTapyuara U yTBEPKIEHUE COBETCKOM BJIACTH, TO
€CThb KOPEHHOE N3MEHEHHE BCEro rocyAapcTBEHHOro u oouiecrseHHoro crposi. Koncrurymms CCCP
1924 r. orpasuna ¢akrt BxoxaeHuss PCPCP B CCCP. Koncturyuua CCCP 1936 r. 3akperuisia
MIOCTPOEHHE OCHOB COLMAJIM3MA M KOHCTATUPOBAJa YHUUTOXEHHE IKCILTyaTaTOPCKUX KJjaccoB. B
pe3yJIbTaTe KOPEHHBIM 00pa30M M3MEHMJIACh CHCTEMa OPraHOB IOCYAAapCTBEHHOH BJacTu, U30Mpa-
tesnbHas cuctema. Koncrurynus CCCP 1977 r. Bnepsble poBo3iacuia oOIEHAPOAHBIN XapaKkTep
Haulero rocygapcrBa. KopeHHble U3MeHeHHs B XKU3HU 00LIecTBa 0Tpa3ui (hakT npuHATus KoHncru-

tyuun PO 1993 r.2%,

Jemepmunupyrowias pyuxyus (pyuxuyus npedonpedenenusi). Psaag vopm Koncrurynum PO
MMEET TaK Ha3bIBAEMOE «IIEPCIIEKTUBHOE AEHCTBHE», paCCUMTaHbl Ha Oymyiee. 1o He Aenaer Kon-
crutyuuio P® ¢uxtrBHo. Takue HOpMBI PU3BaHBI OCYILECTBIIATH JETEPMUHUPYIOLIYIO (DYHKIIHIO.
To ecTtb, OHM TIpezoTIpeAensT Oymyliee YCTPOMCTBO OOIIECTBA M TOCYJApCTBa, MPEAONPEaesioT
OCHOBHBIE HAllpaBJIEHUs €r0 Pa3BUTHUS, YCTAaHABIMBAIOT BEKTOP pa3BUTUs. [JaHHas pyHKIMSA HOpM
Koncrurynun P® no3posnsier nporHo3upoBaTh, B KAKOM HalpaBJIeHWH OyIeT pa3BUBAThCsl POCCUI-
CKoe 00111ecTBO U rocygapctBo. Takasi (pyHKIIMsI KOHCTUTYIIMOHHBIX HOPM MMEET BaKHOE 3HAYCHUE,
MOCKOJIBKY B pe3yJibTaTe ee pean3alvii coxXpaHseTcs crabmibHOCTh Korcturynuu PO B ycnoBusx
MIOCTOSIHHO pa3BUBaiomerocsi odmecrsa. Tak, HanpuMep, 00l1alaeT MEePCHEeKTUBHBIM JICWCTBUEM M,
CJIe/IOBATEJIbHO, BHITIOJHSET IeTepMUHUpYIolyio ¢pyHkIiuio Hopma Koncrutyuu P® o Tom, uro Poc-
cust — 310 TIpaBoBoe rocyaapctBo (cT. 1 Koncruryium P®). [epcriekTHBHBIM JielicTBIEM 001agaioT
HOPMBI, 3aKPEIUIAIIME IPUHLIMUI COLMAIBHOIO rocyapcrsa (CT. 7), IPUHLMI [IPU3HAHUSA TIpaB U
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CBOOO]] UesIOBEKa ¥ IpakJIaHWHA BHICIIEH IEHHOCTHIO (CT. 2). Jetepmunupyiomias (pyHKIHS TPOsIB-
JIfieTcsl Takke B TOM, 4To HOpMbl KoHcTuTymm P® nipenonpeaessior OCHOBHbIE HAllPABJIEHUsI BHYT-
PEHHEIl U BHEIIHEeH MOJUTUKKU poccuiickoro rocygapcrsa. Hanpumep, B cr. 18 Koncruryuuu PO
YCTaHOBJIEHO, YTO MpaBa M CBOOO/BI YeJIOBEKA U TPaXJaHUHA SIBJISIIOTCS HEMIOCPEICTBEHHO AEHCTBY-
IOIUMH. DTO O3HAYAET, YTO IIpaBa U CBOOObI, 3aKpervicHHble B KoHcTutyiu P®, 06s13p1BaOT 32K0-
HOJIaTelIs, UICTIOHUTEITbHYIO U CyAeOHYIO BJIACTh M ONPEEISIOT CMBICH, COepKaHne U TIPUMEHEHHUE
3aKOHOB, JIESAATEJILBHOCTbh 3aKOHO/IATEIbHOM U UCTIOTHUTENILHOM BJIACTH, MECTHOT'O CaMOYIIpaBJICHUS U

obecreunBaloTCs HpaBOC}’I[I/Ieleo. B nanHoMm cityuae peub UET yke He O MEePCIEeKTUBHOM JeCTBUN
HOPM, a O JIEWCTBUU UX «37ech U ceituac». B Hopmax Koncturynuuu P®, Takum o6pazom, rnporpam-
MUpPYeTCs pa3BUTHE 3aKOHOJATENICTBA.

Axcuonoeuueckas pynkyus (Pynkyus yennocmuoui opuenmayuu). Koncrutyuus PP ocy-
IIECTBJISIET PeryJMpoBaHre OONIECTBEHHBIX OTHOIIEHWH MPU MOMOIIY EHHOCTHO-OPUEHTHUPOBAH-
HbIX HOpM. TO ecThb MPOMCXOOUT UX «IIeJEHANIPABJICHHOE BO3JEHUCTBHE HA CO3HATEJIbHOE BOJIEBOE
TIOBEJICHUE JIOICH, OCYIIECTBIISIEMOE ITOCPEACTBOM COBOKYITHOCTH (DYHKIIMOHUPYIOIIUX B OOIIECTBE
LEHHOCTEW U HOPM PA3JIMYHBIX BUIOB, UMEIOIIUX 11eJIb YIOPSI0YUTh OOIIECTBEHHbIE OTHOILIEHHS B

MHTepecax oOIecTBa B 11eJI0M WJIH OIpe/IeJIeHHON COLMAIbHON IPYIITb» 21 Tem cambiv HOpMbI KOH-
crutyuuu P® BeimonHsoT akcronornveckyio pynkuuo. [Ipu atom nocpeacrsom Hopm Konctury-

i P® B o0111ecTBEHHOE CO3HAHUE BHEIPSIOTCS KaK YHUBEPCaJIbHBIE, 00ITeYe/IOBeYeCKHe IICHHOCTH,

212
TaK 1 HOBbIE PHOPUTETHI OOIIecTBa U rocygapcetBa” ~. Tak, B ee HOpMax cpOopMy/IMpOBaHbI LIEHHO-

CTH, KOTOpBIE KeJIATeJIbHO BHEAPHUTH B 00IIecTBO. K HOBBIM IIEHHOCTSM, TIOJYYHMBIIMM CBOIO (pop-
Mamm3auuio B Koncrutynuu 1993 r. MOKHO OTHECTH LEHHOCTb IOCTOMHOTO CYIIECTBOBAHUS YEJIO-
BeKa 1 00ecreYeHur st eMy OIpeieJIEHHOTO YPOBHSI KU3HU; IECHHOCTh KOJUIEKTUBHBIX MpaB (Harpumep,
MpaBo Ha OOBbETUHEHHE; TPABO HAPOJIOB HA CAMOOIIPE/IENICHUE; TIPABO Ha OJIArONPHUATHYIO OKPYXKalo-
IIYI0 Cpefty); IIEHHOCTh TIOJIMTUYECKOTO U UJICOJIOTMYECKOr0 MHOToOOpasust; IIEHHOCTh pa3Jie/icHuUsI
BJIACTel M MapiaMeHTapu3Ma; IIEHHOCTh efepanuima 1 Jp.

I'noceonozuueckas (nosnasamenvras) — PyHKLMS, C IOMOLIBI0 KOTOPOM MO3HAETCS YENIOBEK,
00IIECTBO, TOCYJAPCTBO, a TAKXKe MHBIE TOCYAaPCTBEHHbBIE U OOIIECTBEHHbIC SIBJICHUS, OCYIIECTRIIS-
ercst moiydyeHre Heooxonumbix 3HaHWA. Hopmbl Koncturymu PO nalor npescraBieHUst O MyTsAX
COBEpIICHCTBOBAaHMS OOIIECTBEHHOIO U TOCYAAPCTBEHHOTO YCTPOMCTBA; SIBJISIOTCSI OCHOBOM sl
CO3[IaHUs Y IPaXJJaH rocyapcTBa MpeICTaBIeHus O IIpaBe, F'OCyAapcTBE, COOTHOIIEHUH TOCy1apcTBa
Y IPakJaHCKOTO OOIIECTBa, O Katasiore npas U cBoOo iuuHocTd. Hopmbl Konctutyiu PO 3akpen-
JISIOT OCHOBOIIOJIAraloliye rocy1apCTBEeHHO-ITPABOBbIE MOHSTHUS: COLIMAILHOE TOCYIapCTBO, TPABOBOE
rocyaapcTBO, HapojaoBiacTue. KOHCTUTYIIMOHHBIE HOPMBI SIBJISTIOTCSI OCHOBOM 17151 OOBSICHEHU ST TOCY-
JIapCTBEHHO-TIPABOBBIX SIBJICHUI; 3aKPEIISIOT 00OPa3Iibl PABOMEPHOT'O MOBE/ICHUs TpakiaH. Takum
obpazoM, HopMbl KoHcTuTymu P® ABISI0TCS 10pUAMYECKON OCHOBOH MPABOCO3HAHMS I'PaKIaH.

Onmonoeuueckas ¢pynxyusi. Hopmsl Koncturyin PO ycraHaBIMBaOT OpUEHTUPSI 411 HOPM
APYTUX OTpaciel mpaBa, OrpaHUYEHHUS ISl HUX. DTO CBOEro poja 0000IIeHre, CTOsIIIee Hal BCEMU
JPYTMMU HOPMaMU, HalpaBJI€HHOE HA «FAPMOHU3ALIMIO» HOPM APYrUX OTpaciey. BellonHsAs oHTO-
Jorudeckyio pyHkiwio, Hopmbel Konctutyiu P® orpenensior Mecto yeloBeka B rocygapcrse, B
00IIeCTBE; OCHOBBI X B3aMMOOTHOIIEHHIA Mex 1y coOoit. Hopmbl KoHctutyiim P® ycranaeimsaior,
YTO €CTh POCCUICKOE rocylapcTBo, B 4yeM ero cymHocts. Hopmel Koncruryiumn PO 3akpernsior
BCEOOIIIME OCHOBBI, IPUHIIUITBI, HA KOTOPBIX CTPOSITCS BCE UHBIE HOPMBI KOHCTUTYIIMOHHOTO MpaBa U
APYrux OTpaciel pOCCUICKOro Mpapa. ITo opuandeckas 6a3a pa3BUTHS BCEro 3aKOHOIATENLCTBA. B
paMKax oHTosnornueckor pyHkimu Hopmbl Konctutyimu P® 3a1aioT 0ocCHOBHBIE CBOMCTBA CHCTEMBI
MIPaBOBOT'O PeryJIMpPOBaHUSI.

Depucmuueckasi — QyHKIMS, KOTOpasi XapaKTepu3yeTcsl OTKPHITUEM YEro-To HOBOTO, He orpa-
HUYMBAasICh KOHCTaTaluel cymectByiomero. [Tocpenctsom aanHo# (yHKmu HopMbl KoHctutyimu
P® omnpenensiior HOBbIe 3aKOHOMEPHOCTH B Pa3BUTHHM OOIECTBA U rocyaapcTBa. Hampumep, Takue
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3aKOHOMEPHOCTH YETKO MIPOCIIEKUBAIOTCS B IpeamOyJie: yTBEpXKIeHHE IPa JAHCKOTO MUpa M COIJia-
cusl.

I'epmenesmuueckas — QyHKIMS UHTEPIPETALMU. DTa (DYHKIMSA KOHCTUTYLIMOHHBIX HOPM ITpO-
SIBJISIETCS] B OTHOIIEHUM K HOpPMaM KakK KOHCTUTYLIMOHHOI'O MpaBa, TaK U HOPM APYIMX OTpaciiei.
[MonnManue, ysiCHeHUe COepXKaHMsI TeX WM MHBIX MPAaBOBBIX HOPM HEBO3MOXKHO Oe3 oOpalleHus
Kk HopMaMm Koncrurynuu P®. IMeHHO B repMeHeBTUYECKON (DYHKLIMU MPOSIBIISIETCS TO, YTO HOPMBI
Koncturyumu PO sBistioTcst 10puandeckoi 0a3oi 1715 BCei TPaBONMPUMEHUTETIBHON TTPAKTUKH.

®ynkiyu HopM KoHctutynuu P® B COBOKYITHOCTH /1€al0T JaHHBI HOPMATUBHBIN aKT CBSA3Y-
IOIIIUM 3BEHOM BCEH CHICTeMBI TIPAaBOBOTO peryaupoBanust Poccuiickoit eneparmu, odecreunBaio-
IIIAM €€ [IeIOCTHOCTb, €IMHCTBO U CTAOMIIBHOCTD, 33/1AI0IIMM BEKTOP €€ Pa3BUTHSI, CHOCOOCTBYIOIINM
pa3perieHnio IPOTUBOPEYNid BHYTPY CUCTEMBI.

CHUCTEeMHOCTD MTPaBOBOTO PETYIMPOBAHMSI TIPOSIBIISETCS B MHOrOOOpa3uy BUIOB HOPM TIpaBa,
MIOCKOJIBKY CBUJETEBCTBYET O PA3HOOOPA3HBIX CBS3fX, CYIIECTBYIOIUIMX MEXIy HUMHU. B cBs3M
C 3TUM, MECTO HOPM KOHCTUTYLIMOHHOI'O IIpaBa B CHUCTEME IPaBOBOIO PEryJIMpOBaHUsI B paMKax
HacTosIer padboThl OyJeT MOKa3aHO uepe3 XapaKTEPUCTHKY U BBISIBICHHWE CYIIHOCTU OTAEIbHBIX
BUJIOB HOPM KOHCTUTYIIMOHHOT'O MPaBa, OCOOEHHOCTEN pean3aliiy pa3IMyHOro BU1a KOHCTUTYIIH-
OHHO-IIPaBOBbIX HOPM. Takoi aBTOPCKUI MOIXOM CBSA3aH C TEM, YTO CHCTEMa IIPaBOBOIO PeryIupo-
BaHMS XapaKTepU3yeTCsl HAIMYUEM CBOETO MPEAMETa; CBOMX METOJOB; IOCTPOEHA Ha OCHOBE OIlpe-
AefeHHbIX npuHIunoB. CucreMa MpaBOBOTO PETYJIMPOBAHUS IPEAINONAraeT HalMyue MeXaHW3Ma
peanuzaiyy HopM. MarepuaibHble HOPMBI [TpaBa IEMCTBYIOT TOJIBKO TOTIA, KOTAa OHU MTOJKPETLJIEHBI
npoueccyaibHbIMU HopMaMu. Kpome Toro, MokHO TOBOPUTH O Pa3iMUYHBIX TUIAX IIPABOBOIO PEry-
JIMPOBAHUSI.

B cooTBeTcTBHY C JaHHBIMU JIEMEHTAMU B HACTOSIIEH padoTe OyJeT CTPOUTHCS U XapaKTepu-
CTHMKA HOPM KOHCTUTYLIMOHHOTO IIpaBa:

1. HopMBI KOHCTUTYLIMOHHOTO TIpaBa PeryaupyloT OnpeneeHHblid KpyT OO0IEeCTBEHHBIX OTHO-
IIEHUM, TO €CTh UMEIOT CBOM, crieldpuieckuil npedmem npasoeozo pezyauposanusi . [lpenmer npa-
BOBOT'O PETryJIMPOBAHUS MPEJCTABISAET COO0M YacTh peajlbHOM IeUCTBUTEIbHOCTH, Ha KOTOPYIO OKa-
3bIBAETCSl BO3JEUCTBHE MOCpPeACTBOM MpaBa. OCOOEHHOCTh IMpeAMeTa MPaBOBOTO PEryJIMPOBAHUS
KOHCTUTYIIMOHHOTO TIpaBa 3aKJII0YaeTcss B TOM, YTO OH OXBAThIBAET Bce cpepbl KU3HU OOIIECTBA.
B npeamere npaBoBOro peryarpoBaHusi KOHCTUTYLIMOHHOTO PaBa MOKHO BBIAEIUTH TPYIIIIbl OJHO-
POIHBIX OOIIECTBEHHBIX OTHOILICHWH, Ha PEryJIMPOBAHUE KOTOPHIX HAMPABJICHBI COOTBETCTBYIOIIUE
IPYIIBI IPABOBBIX HOPM: MHCTUTYTHI ITPaBa, a [0 MHEHUIO psAia YYEHBIX U oJoTpaciu. B pesynbrare
MPaKTHYECKYI0 3HAYMMOCTb TPUOOpETaeT N3y4yeHe BUI0B HOPM KOHCTUTYIIMOHHOTO 1paBa B 3aBU-
CUMOCTH OT IIpe/IMeTa MPaBOBOIO peryimpoBanus. [laHHbIe BU/IBI HOPM — 00s13aTeNIbHASL YacTh KJlac-
CU(UKAIMHU, TOCKOJIBKY OTPaXaloT BaXKHEHNILINI CTPYKTYPHbIH JIEMEHT CUCTEMBI IIPAaBOBOTO PEryJiu-
POBaHUS — MIPEJMET MPABOBOTO PETYJIMPOBAHMUS.

2. OTtpaxeHre 0COOEHHOCTEN MPABOBOTO PErYJIMPOBAHMS T€X MJIM MHBIX IPYIIT OOIIIECTBEHHBIX
OTHOILICHUI BHYTPU OTPACIY KOHCTUTYIIIOHHOTO IPaBa MPUBOJUT K TOSBJICHUIO OOJBIIIOTO YMCIa
CrieMabHBIX HOpM. Takye HOPMBI MO3BOJIAIOT YYECTh PA3IMUHblE TOHKOCTU U JIETAJIM MPH Peryiu-
POBaHMH OTHOIICHUH B JOCTATOYHO Y3KMX cepax. B pesynprare Takon crienuamn3aiiy Bce 00Ib-
IIyI0 POJIb HAYMHAIOT UT'PATh HOPMBI, BRITIOJIHSIONTHE (PYHKIHIO 0O0OIIEHUS 10 OTHOIIEHHUIO KO BCEM
OCTaJIbHBIM HOpMaM — HOPMBI-JIe(PMHUITNH, KOJTU3UOHHBIE HOpMBL. Ocoboe 3HaueHue ooIeperys-
THBHBIX KOHCTUTYIIMOHHO-ITPABOBBIX HOPM TECHO CBSI3aHO M C OCOOCHHOCTSIMH TTPEAMETa IPABOBOTO
peryiupoBaHusi AaHHOM oTpaciu. [IockobKy B peiIMET KOHCTUTYLIMOHHOT'O IIPaBa BXOJUT YCTAHOB-
JIeHHe OCHOB YCTPOMCTBA TOCYAapCTBa U OOIIECTBA, OCHOB IMPABOBOI'O CTATyCA JIMYHOCTU U CHCTEMBI
OpraHoB IMyOJMYHOM BJIACTH, TO 3aKperUIeHHe YKa3aHHBIX OCHOB IPOMCXOAUT B NEPBYIO OYepedb
C TIOMOIIIBIO TaK HA3bIBAEMBIX OOIIEPETYISATUBHBIX HOPM — HOPM-TIPUHIMIIOB, HOPM-3a/a4, HOPM-
1iesied, HOpM-Jae(PUHUIIIHI U TIP.
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3. [IpaBoBOE peryarpoBaHue JOKHO OBITh OCHOBAHO Ha OINpeJeeHHbIX MpuHIMNax. Heko-
TOPBIE U3 ITUX MMPUHIHUIIOB 3aKPEILIAIOTCA HOPMATUBHO B BUJAC HOPM-IIPUHIIUIIOB. B cucreme Inpa-
BOBOT'O PEryJIMPOBAHUST HOPMBI-TIPUHITUIIBI, TAKUM 00pa30M, UTPAIOT 0COOYI0 CUCTEMOOOPA3YIOIIYIO
POJIb. DTO OCHOBA, KOCTSIK BCEW CUCTEMBI IIPABOBOTO PeryIMpoBaHus. be3ycioBHO, BakHEHIas posb
B CUCTEMEC IMPABOBOI'O PEryJIMPOBaHUSA NPUHALJICKUT KOHCTUTYHUOHHBIM HOpMaM-ITPUHIUIIAM.

4. Tlpu ocymIecTBIEHNH MTPABOBOTO PEryJIMPOBAHUs HOPMBI MPaBa BO3JEHCTBYIOT Ha OOIIie-
CTBEHHBIE OTHOIIICHUS Yepe3 [IBa Mmuna npaeoeozo pezyauposanust — oOIEeJ03BOJMTEbHBIN U pa3-
pCIJ_II/ITCJ]bHI)Iﬁ. ,HaHHLIC THUIILI IMPABOBOIO PEryJIMpOBaHUA TaKXKC MOXKHO BBIACIUTL B KAa4YE€CTBE
3JIeMEHTa CHCTEMBI IIPABOBOTO PETyIMPOBaHUsL. THIT MPABOBOTO PEryIMpPOBAHUS OTPAKAETCS B COOT-
HOIICHUHW B HOPMATMBHOM IIPaBOBOM aKT€ YITPABOMOYMBAIOIINX, O6H3]:»IBaIOH_[I/IX " 3al1peijaroimmnx
HOpM mipaBa. ClieoBaTesbHO, PACKphIBasi MECTO HOPM KOHCTUTYIIMOHHOTO TIpaBa B CHUCTEMe Tpa-
BOBOT'O PETYJIMPOBAHUS HeJb3s1 OOOWTH CTOPOHOW KJIACCHU(PUKAIIMIO HOPM Ha YIPaBOMOYMBAIOIIHUE,
3amnpelaninye 1 00sI3bIBAIOIINE.

5. B ocHOBe 000# OTpaciy JeKHUT ONpeAeTIeHHBIN Memoo npasosozo pezymuposanusi. ITOT
METO/ IIO3BOJIACT pasrpaHU4UBaTh OTpaCiv, YBUICTh B3aUMOCBA3U MEKI1Y HUMU. OT HEro 3aBUCHUT
cofepkaHue HOPM OTpPaci, UX BUIOBOW xapakTep. CiieoBaTeIbHO, METO/I TPABOBOTO PEryIMpoBa-
HUS SIBJISIETCS 00SI3aTENIbHBIM JIEMEHTOM CHUCTEMBI IIPABOBOTO PETyIMPOBaHus1. B CBsI3M ¢ 3TUM OCO-
60e 3HaueHue NMPUOOpETaeT UCCIIeJOBAaHNE TAKMX BUOB HOPM KOHCTUTYIIMOHHOTO MIpaBa Kak uMIie-
PaTUBHBIC Y OUCIIO3UTHUBHBIC.

6. Ilyis1 cucTeMbl IPABOBOTO PETYJIMPOBAHUsI HEOOXOOMMO HE TOJIBKO MPUHATHE HOPM TIpaBa,
HETIOCPE/ICTBEHHO PEryIMpYIONIMX OOeCTBEHHbIE OTHOIIEHUS — MamepuaivHvlx Hopm. bes co3na-
HUs MEXaHM3Ma pean3allid HOPM IpaBa MaTepuajibHble HOPMBI OyayT (pukTUBHBIMU. [To3aTOMY
HEOOXOIMMO perjiaMeHTHPOBaTh MPOIECC Pean3aliid HOPM KOHCTUTYIIMOHHOTO TipaBa. [is atoro
JOJKHBI OBITh TIPUHSTHL npoyeccyanvhvle Hopmol. UTak, B paboTte OyaeT TaH aHaIU3 MaTepUabHBIX
U IIPOLIECCYAJIbHBIX HOPM KOHCTUTYLIMOHHOTO I1paBa.

Takum 00pazoM, crcTeMa MPaBOBOTO PErYJIMPOBaHMS JIOJKHA BKIIIOYATh HE MPOCTO Pa3HO-
oOpaszHble BU/IBl HOPM TIpaBa, HO TaKKe BHUJIbI, KOTOpbE ObI COOTBETCTBOBAJIM OCHOBHBIM 3JIEMEH-
TaM CHCTEMBI TIPABOBOTO peryiupoBanusi. [1o3ToMy BakHOE 3HaYE€HHE UMEeT U3ydeHUe OTAEIbHBIX
BUOB IIPABOBBIX HOPM, OCYIIECTBJIAIOIINUX Pa3HbIC 3a1a41 U q)YHKHI/II/I B ITPaBOBOM PETYJIMPOBAHUU.
B nocrnenyommx rmaBax OyayT pacCMOTPEHbI OTIAEIbHBIE BU/IBI HOPM KOHCTUTYIIIOHHOTO IpaBa M
[IOKa3aHa UX POJib B CUCTEME IPABOBOIO PeryInpoBaHus B PO.
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TJIABA 2
OBIIEPET VJIATUBHBIE HOPMBI
KOHCTUTYIIMOHHOTI'O ITPABA B
CHUCTEME ITPABOBOTI'O PEI'YJINPOBAHU S
POCCHUCKOU ®EJEPAIININ

2.1. HOPMbI-ITPUHIIUIIbBI
KOHCTUTYIIMOHHOI'O ITPABA

PaCCMOTpCHI/IC KOHCTUTYIIUOHHBIX HOPM-IIPUHIHUIIOB HEBO3MOXHO 0e3 npeaBapruTEIIbHOIO
YCTAHOBJICHU A COOTHOLICHU A TaAKUX TTIOHATHM KaK «IIPUHIMUII ITpaBa» U «HOPpMa-TIPpUHIIAID> . IonsTus

«IIPUHLMII HpaBa»213 U «HOpPMa MPHUHIIUAI» BBIBOIATCS U3 OoJiee OOIIEro — «IpUHIUI». [TpuHImI
B MEPEBOJIE C JIATUHCKOTO «principium» — rnepBoHavyasio, OCHOBa. B Bosbloil cOBETCKON HIMKIIO-
NeJUU JIaeTCsl Crieyioliee ornpeaeseHne TepMUHA «IIPUHIMIT» — 3TO OCHOBHOE MCXOJHOE TOJIOKe-

HHUE KaKoW-JIMOO TEOpUH, yUeHUsl, HAyKH, MUPOBO33PEHUS U T. JI.; BHyTpeHHee YOeKIeHHe Jeso-

. 214
BEKa, ONpeJIE/IAIIEe €ro OTHOIIEHHE K JIEHCTBUTEILHOCTH, HOPMbI TIOBEICHUS M JIEATEIBHOCTH =

SHUMKJIoONeguYecKui cioBapb D. A. Bpokeayza v H. A. D¢gpona onpenenun <<1'IpI/IHI_[I/IH»215 Kak

Ha4vaJIO UJn TO, YEM 06’I)GJII/IHHCTCH B MBICJIX U B )IGfICTBHT@HLHOCTI/I N3BECTHAaA COBOKYITHOCTb (baK-
TOB.

Nrak, TepMUH «IIPUHIMIT» MOKET O3HAYaTh:

1) ucxomHoe, He Tpedyollee JOKA3aTeIbCTB MOJIOKEHHE;

2) BHyTpeHHee yOexkaeHne, HeM3MEHHYIO TIO3HUIIMIO;

3) nepBoHayaJIo, PyKOBOIALIYIO MJEI0, OCHOBHOE ITPABUJIO NIOBEJCHUSI.

B oreuecTBeHHON I0pUINYECKON HayKe MPUHIMITBI ITPaBa OOBIYHO MOHMMAIOTCSI KaK PYyKOBO-

21
AAINE UOCU, OTIIPABHBIC HAYadJld, UCXOAHBIC UEH, JICKAIIUE B OCHOBE IIpaBa 6.

[TpoGiema COOTHOIIEH!SI TPABOBBIX MTPUHLIMIIOB M HOPM IpaBa HEOJHOKPATHO 00CYXkJajach B
TEOPUU MpaBa. 3IECh MOKHO BbIIEIUTD JBa OCHOBHBIX BOIIPOCA, Pa3peliEeHHe KOTOPBIX, 10 MHEHUIO
YUEHBIX, «AMEET NPUHLIUITNAIBHOE 3HAYEHUE JJIs1 I0PUANYECKON TEOPUU U MPAKTUKHU, (DYHKIIMOHU-
POBaHU s 3aKOHOJATEIbHOM, UICTIOJTHUTEIbHOM U CY[eOHOM BJIacTe, /1151 HOHUMaHUsI paBa U OX paHbl
OOLLEUETIOBEUECKIX LICHHOCTEH» ! ;

1. KaKOBBI CTIOCOOBI 3aKPETJIEHU ST IPABOBBIX MPUHIMIIOB B 3aKOHO/IATENIBCTBE;

2. ABJIAIOTCSA JIM NIPABOBbIE NTPUHLMIIBI, 3aKPEIVIEHHBIE B 3aKOHOJATENILCTBE, HOPMaMHU-TIpUH-
LUIIAMHU.

BonplIMHCTBO yUeHBIX, UCCIIEIOBABIIMX MPUHLMIIBI PaBa, YKA3bIBAIOT HA TAKOW KX MPU3HAK
KaK 3aKpEIUICHHOCTb B HOPMAaTUBHBIX ITPABOBBHIX akTax. IIpryeM 4acTh 9TUX YUEHBIX CUMTAET, YTO
HEKOTOPBIE ITPABOBbIE IPUHLIMIIBI 3aKPEIUIAIOTCS 3aKOHOJATENBHO, a IPYTUe MOTYT CYLIECTBOBATh U
B UHBIX (pOpMax.

Tax, o muHenuio O. E. Poiuazo601i «1paBOBbI€ IPUHIMUITBI MOTYT HAXOIUTh CBOE BbIPAKEHUE U
3aKperuieHre B HopMax Ipasa (Hanpumep, B Koncrurynun Poccuiickoit denepanium u MexyHapoa-

HBIX JIOKYMEHTax, (hOpMYJIMpPYIOIIKX IpaBa YeloBeKa), a MOI'YT OCTaBaTbCsl HOPMAaTUBHO HE BbIpa-

21
KCHHbIMH, CYHICCTBYA B IIPABOCO3HAHUN, TPAAULINH, 0OBIYaAgX» 8.

Ananornunywo O. E. Peruazoeoii no3uumio 3auumaet u M. 3. 3eeuaposckuii. 1o ero MHeHUIO,
MIPABOBbBIE MTPUHIIUIIBI CYIIECTBYIOT HE3aBUCUMO OT TOTO, TIOTYYMJIM OHM HOPMATHUBHOE 3aKperuieHre
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WJIX HET. ByIIy‘II/I XK€ PEriIaMEHTUPOBAHHBIMU B 3dKOHE, OHU HE ITPOCTO MOJIy4aloT HOBYIO HOPMATHB-

HYIO JKM3Hb, TO €CTh CTAHOBSITCS IIPUHIIUIIAMHU TIpaBa, HO U IeNaloT OoJiee BUAUMON MpodieMy cora-

21
COBAHHOCTH JIMOO PpaccoriaCoOBaHHOCTU ¢ HUMU APYTOro OTpacjieBoro HOpMaruBHOIro Mmarepualia 9.

B. I'. Pymsanyesa v IO. E. lllupsieé AT, YTO «IIPUHLMIIAMM IIPaBa SIBJISIOTCS HE TOJIBKO
Te, KOTOPBIE 3aKPEIUIEHbl B 3aKOHOJATENILCTBE W MHBIX MCTOYHMKAX IIPaBa, HO U OCHOBOIIOJIAralo-
IIMe UiV PaBOCO3HAHM S, IOy YMBIIIME OOIIee MPU3HAHKE B AESTEIbHOCTY 3aKOHOAATEIbHBIX Opra-

HOB, OPraHOB ITPaBOCYyU<, Jd:K€ HCCMOTPSA Ha OTCYTCTBUEC UX (pOpM&HBHOfI (pPIKCB.L[PIPI B IIOBUTUBHOM

npaBe»220.

C touku 3penust H. M. Bazuroii o CBOel MpUpO/e «IIPUHITUIIBI TIpaBa MPeACTABIISIOT OO0
OCHOBOIIOJIAraloIINe UeH, 3aKpEerUieHHbIE B Pa3IMUHbBIX (DOPMAIbHBIX UCTOYHHUKAX, A TAKkKe XOTS U

HE MMEIOIINE TAKOTO 3aKPEeIUIeHHs1, HO TIOyYUBIIIMe o0Ilee MPU3HaHKUe B YCTOMYMBON I0PHINYECKOM

221
IMPAKTUKE, B IIPABOOTHOIIECHUAX» .

B HayuHo#i nMTepaType BCTpevaloTcsi U Oosiee KaTeropryHble B3MIsIAbL. Psn nccnenoBareneit
T0JIaraeT, YTO MPABOBBIMU PUHLIMIIAMU MOTYT CUMTATHCS TOJIBKO OCHOBONOJIAraloIe UAEH, PSIMO
3aKperJIeHHbIe B HOPMATUBHBIX ITPABOBBIX aKTaX.

Harpumep, no muenuio C. C. Anexceesa, «T. € Hauana, KOTOpbIE €111e He 3aKPEIUIEHbI B ITPAaBO-

BBIX HOpMax, HE MOT'YT OBITb OTHECEHBI K YUCITY ITPABOBBIX ITPUHIUIIOB. OHU SABIAIOTCS JINIIH nacamMmn

(Ha‘laﬂaMI/I) MMpaBOCO3HAHUA, HAYYHBIMH BbIBOJAMH, HO HE IIPUHLIAIIAMU ITpaBa» 222.

B. H. 3aoicuyxuii cAUTAET, YTO «OCHOBONOJIArAIOLINE UIEU, (POPMYJIMPYEMBIE YUEHBIMU U IIPE/I-
JlaraéMble B KQUECTBE IIPABOBBIX IIPUHLIMIIOB, [IEPBOHAYAILHO OTPAKAITCA B 3aKOHOIPOEKTAX, ITOCTIE
Yero 3aKOHOJATENIbHbII OpraH OKOHYATEJIbHO pellaeT, IPU3HATh X TaKOBBIMU WX HET. OCHOBOIIO-
JIaraolye ujeH, BBIpaXeHHbIE B 3aKOHAX, CTAHOBATCS MPABOBBIMU HOPMaMH, MPUOOPETAIOT TOCy-
JApCTBEHHO-BJIACTHBIN XapakTep. Hukakue HayuHble neu, He IOy YUBIIME 3aKPEIJICHUs B 3aKOHE,
HE MOTYT CUUTaThCs PABOBBIMU NMpUHLIMIIAMU. OHU HE MOTYT pEryJIMpoBaTh IIPaBOBbIE AECUCTBUS U

22
IIPABOBbIE OTHOIIEHUSI» 3. Taknm 00pasom, 1o MHeHHIO B. U. 3ascuuykozo «padoTalonyMin» sBJIs-

I0TCA TOJIBKO IIPUHIMIIBI, COOCPKAHUE KOTOPLIX PACKPBITO B TECKCTEC 3aKOHA 224.

A. @. Yepoanyes ALIET, YTO B CIIy4yae, €CIM OCHOBOIOJIArAIOLIE UIEU He C(DOPMYIIMPOBAHBI

B BUIIE OTﬂ@HLHOﬁ HOPMBI UJIX HE MOT'YT OBITD BBIBCACHBI MHAYKTUBHBIM ITYTEM W3 COBOKYITHOCTU

22
HOPM, € MOI'YT paCCMaTprUBATbCA KaK IIPUHIUIIBI ITpaBa 5.

C Touku 3penus B. /[. Puaumorosa copepkaHue MPaBOBbIX MPUHIIUIIOB JOJKHO ObITH pac-

KPBITO, @ 9TO BO3MOXHO JIMIIb B CAMOM TEKCTE 3aKOH21226. To ectb CyHIECTBOBAHUE ITPUHIIUIIOB BHE

3aKOHOJATEJILHOIO TEKCTA UCCIIENOBATENIEM OTPULIAETCH.
B. M. Peyg nio nannou npooiaeme nuiet: «[I[puHIMITB! MpaBa Kak OCHOBOIIOJIATAIONINE TIPaBO-
BbI€ UEU, BHIPAKAIOLIUE CYIIIHOCTD ITPaBa ¥ ONIPEAEIIAIOIINE €r0 COIepKaHKe, IIPEAIONAaraT 3aKper-

, . 22

JIeHUEe B 3aKOHOJATeJIbCTBE B TOW UM MHOM (hopme» 7. VccnenoBatess Beyiell 3a MHOTHMHE Teope-
THKaMU CYMTAET, YTO MPUHLMUIILI ITpaBa 110 CBOE MpHpojie MPUHAAIekaT K oonactu uaei. OgHako,
C TOuKkM 3peHusi B. M. Peygba, 4ToObl OTIIMYATh IPUHLIMIIBI IIpaBa OT APYTMX MPAaBOBBIX UIEH (Tpa-

BOCO3HaHUAA, HpaBOBOﬁ I/IILCOJ'IOFI/II/I) CJIEAYET BBIACTIUTL UX OTJIMYUTEITLHBIA MPU3HAK — OTPAKCHUC

IMPUHOMIIOB ITpaBa B TOM WJIK MHOM BH/IC B IIPABOBBIX HOpMaX228.

[To muenuo H. A. bymakoeoti «Bce NPUHLMIIBI IIPaBa, HECMOTPS Ha UX Pa3IMuHYI0 rpaja-
LMIO U KJIacCU(PUKALIMIO, JOIKHBI OTPaXaTbCsl B KOHKPETHBIX HOpMax IpaBa. B mpoTuBHOM ciyvae
OHH YTPaTAT CHOCOOHOCTDH TOJIOKUTEIBHO BO3JEHWCTBOBATh Ha OOIIECTBEHHbIE OTHOMIEeHUs. [lona-
raem, 4To MHEHHE O CyLIeCTBOBAHMH IIPUHIIMIIOB MTpaBa B (hopMe OOLIHMX PYKOBOASIIUX WIeH TpaBa,
HE 3aKperIeHHbIX 3aKOHOAATENIbHO, JENAeT UX KaTeropreil WILTIO30PHOM M KpaiiHe CyOBEKTUBHOM.
[TosToMy, Ha Hall B3MJIsI, TPUHIIMIIBI ITPaBa KaK OCHOBOIOJIAralolye uaeu, Hauoosee MpaBuibHO U
aJIeKBaTHO OTPaKAIOIINE COIMATBHYIO AEHCTBUTEILHOCTh B COOTBETCTBUM C JOCTUTHYTHIM B 0OIIe-

55



H. E. TaeBa. «HopMbl KOHCTUTYIIMOHHOTO MpaBa B CUCTEME IPABOBOTO perynvupoBanus Poccuiickoi deneparuv»

CTBE Ha IIaHHbIﬁ MOMCHT YPOBHEM €€ IMO3HaHHWA, JOJIKHBI CYIIECTBOBATL TOJIBKO B OHpGIIGJICHHOfI

¢opme 1paBa (HOPMAaTHBHOM aKTE U T. m)»2%.

TonbKo (paKT 3aKperieHus: UJer B HOPMATUBHOM akTe, 1o MHeHuo M. JI. /laéviooeoii, no3-
BOJISIET CO BCEM OIPENEJIEHHOCTHIO TOBOPUTH O HAJIMYMU TOT'O WJIM MHOT'O IIPAaBOBOT'O NIPUHLMIIA, OT

KOTOPOTo B ,I[a)'[bHefI].HeM n 6YILCT OTTAJIKHUBATbCA B CBOEM PA3BUTHUU IOPUINYCCKAA HAYKA U ITPpaAK-

TI/IK323O .

B pasperiennn 3Toro criopa Ham NpeCTaBisAeTcsl BepHOU Touka 3penust M. U. baiimuna v B.
K. Babaesa, xotopsle nucaiy cienymouiee: «Perymupyomas poib NPUHUMIIOB IpaBa Hepa3pblBHO
CBSI3aHA C UX 3aKOHOJATEJIbHBIM 3aKkperuieHneM. OHa TeM 3HauMTelIbHEe, YeM MOJIHEE U T0CTIe10Ba-
TEJILHCC ITPUHIMUIILI ITPpaBa BBIPAXKEHBI B 3aKOHOJATE/ILCTBE. HpI/IHHI/IH IpaBa, 3aKp€HJIeHHbII';I B 3aKO-
HOOATCJIbHOM ITPEAINMUCAHNU, CTAHOBUTCA HOpMOfI-HpPIHLIPIHOM». Bwmecte ¢ TEM, ITPOOOJIKAIOT UCCIIC-
JOBaTeJv, O TIOJTHOM M YETKOM 3aKOHOJATEIbHOM 3aKPEIUIEHUU BCEX ITPUHLIMIIOB IPaBa TOBOPUTH
IMMOKa HEC MPUXOOUTCA, TaK KaK ITOJTHOTA 3aKOHOAATCIILHOI'O BBIPAXKCHUA MPUHIMWIIOB ITpaBa 3aBUCUT
" OT YPOBHA HpaBOTBOp‘IeCKOﬁ JEATEJIIBHOCTU U OT COCTOSAHUA pa3pa60TK1/1 TEOpHU IMPUHIUIIOB B

IOpHIIH‘IGCKOfI HayKe. Hpe)lCTaBJIHeTCH, YTO JAJIEKO HE BCE INPUHLMIIBI ITpaBa 3aKPEIJICHbI B 3aKOHO-

JaTCJIbCTBE» 231 .

JleficTBUTENIbHO, MTpaBOBasi HAyKa HE CTOUT HA MeCTe B pa3pabOTKe COAEpKaHUsS MPaBOBbIX
IIPUHLIMIIOB, 32 YeM He BCErJa yclieBaeT 3akoHoAaTeb. KpoMe Toro, 0CHOBBIBasICh HA COBPEMEHHBIX
peausx, MOXKHO TOBOPUTh O CYLIECTBOBAHMM HENMCAHbIX NMPUHIMIIOB, KOTOPbIE AKTUBHO MCHOJIb-
3ytotcs B npakTuke KoncrurymmonHoro Cyna P®. HeoOxoqumo pasrpaHrurBaTh MPUHIMITE Kak
IIPaBOBbIE YCTAHOBJIEHU S, NOJYUYMBIIME 3aKpEIUIeHHe B HOpMax MpaBa M CTaBLIME HOPMaMU-IIPUH-
LMIAMH ¥ TIPUHLMITBL KaK MPaBOBbIE UJIEU, KOTOPbIE MOTI'YT BOILIOLIATLCS B TEOPETUYECKUX TTOCTPO-

CHUSIX HAyKH--2, BBIPAXAThCsl B CyIeGHON MpakTiKe. VITaK, IPMHLMIIbI [IPaBa B 3aKOHOIATE/CTBE
MOJTyYaloT CBOe OOBEKTHBHOE 3aKperieHre. Mexay TeM, OHM MOTYT CYIIIeCTBOBATh U B BUAE UJIEH,
HE TOJTYYMBIIHMX 3aKOHOJATEIbHOTO 3aKperyIeHHS.

KaxoBsl ke criocoObl 3aKperyieH s PAaBOBBIX MPUHITUIIOB B 3aKOHOAATEIbCTBE ?

Psin yueHBIX cuMTaeT, 4To CYIIECTBYET Ba TAKMUX Crocoda: MpsiMOi (Korjaa MmpaBoBasi HOpMa
(buKcHpyeT MPUHINIT) UM KOCBEHHBIN (KOT/Ja IPUHIIMI BHIBOJUTCS U3 CMBIC/IA HOPMBI).

Tak, H. . Mamyzos, A. B. Maavko onipefesisiid IPUHLMIIBI [IPaBa KaK OCHOBHBIE, UCXOIHbIC
Hayasa, MoJoKeH!sl, UJe, BRIpaKaIoIIie CyITHOCTb IPaBa Kak Crel(uyeckoro COIUatbHOTO pery-
JsTOpa. DTU WU BOIUIONIAIOT 3aKOHOMEPHOCTH TpaBa, €ro MpUpOLy M COLMAIbHOE Ha3HAYCHUE,
MIPE/ICTABIISAIOT cOOO0M Hambosee oOIMe MpaBuia MOBEJEHHs, KOTOpbIe MO0 MpsiMo chopMynupo-

BaHBI B 3aKOHE, oo BBIBOIATCA U3 €10 CMLICJ'I3233. Takum o6pa30M, 0 UX MHCHHIO, HE BCE IIPABO-
BBIC TPUHIUIILI HAITPAMYIO 3aKPEIJICHBI B 3dKOHAX. HCKOTOprC CJIIEAYIOT U3 CMbICJIA 3aKOHOB.

O)IHaKO 3aKPEIVICHUC TTPABOBLIX NNPUHIUIIOB B 3dKOHOAATEIILCTBE ABYMS crocodoamu — nps-
MbIM Y KOCBECHHbIM BbI3bIBACT PA BOIIPOCOB.

BO—HCpBHX, 9TO BOIIPOC O MNEPBUYHOCTH IPUHIUIIA ITpaBa MO OTHOHICHHUIO K HOPME IIpaBa.
BHCCL, Ha Hall B3I, CJIEAYET COITIaCUTLCA C TOYKOM 3pE€HUA A. M. BaCI/IHbCBa, KOTOpBIfI macali,
9TO KOCBEHHBIN IMyTb (1)I/IKCaLII/II/I ITPABOBBIX ITPUHIUIIOB B ITPABE HYKAACTCA B MHOM HAUMEHOBAHUU,
I/I60, Korjga pedb UIET O «IIPUHLMIIAX, BBIBOOUMBIX U3 HOPM IIpaBa», COOTHOLICHUIO ITPUHIUIIOB U

HOPM IIpaBa NPUIAeTCst 0GpaTHOe 3HaueHne . To ecTb BCTAeT BOIIPOC — YTO NEPBIYHO — IPUHLIAIII
IIpaBa W1 HopMbI IpaBa? KoHeuHo, MpUHLUIIbBI TpaBa. A 3HAYUT, HE IIPUHLIMIIBI IIPaBa BBIBOJATCS U3
CMBICJIa HOPM, & TIPUHIIMITBI OOYCJIOBJIMBAIOT cofepkanue HopM nipaBa. O. E. Peiuazosa, Hanipumep,
1o TIpodJieMe IePBUYHOCTH IMPABOBBIX MTPUHITUIIOB THIIET Clieyomiee: «B HopMaTUBUCTCKOM Tapa-
JWUTME O] IPABOBBIMU IIPUHIIUIAMU OOBIYHO TIOHUMAIOT 3aKPEIUICHHBIE B ICHCTBYIOIIEM 3aKOHO/IA-
TEJIbCTBE OCHOBOIIOJIAralolye U, BhIpakarolye CylHOCTh ipaBa. Ho ecii nmpaBoBble IPUHIIUTIBI
BKJIIOYAIOTCSI B CaMy CHUCTEMY IpaBa KakK €€ COCTaBHBIE DJIEMEHTBI, TO KaK OHM MOTYT BBIIOJHSTh
crcteMoo0Opasyoinyio ¢pyHKImo? JIo cux mop He U3BECTHBI CUCTEMBI, 00JIaJaloIIie CBOEOOPa3HbIM
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«BEYHBIM JIBUTaTesIieM» BHYTPHU, U MPABO — He MCKJTIOUeHue. [leno B TOM, 4TO CHCTEMOOOpa3yIoIni
(akTop MOKET OBITH OTpakeH B CHCTEMe, OMHAKO OH JOJKeH OBITh MEPBUYHBIM 1O OTHOIIEHHIO K
Heil. IMeHHO TIOSTOMY MpaBOBbIe MPUHIIUIIBI 10 CBOESU CYIITHOCTH JOJKHBI ObITH TEPBUYHBIMU TIO

OTHOILICHHUIO K HOpMaM MpaBa. OHU 00YCIIOBIMBAIOT HOPMBI ITPaBa, HO caMu 10 cebe He MOTyT OBbITh

2
STUMH HOPMaMH I1paBa 00YyCJIOBJIEHbI» 33,

Bwmecre ¢ Tem, paBoBOI MPUHLMIT MOXKET ObITh HAIPAMYIO BBIPAXKEH HE B OJHOI HOpME KOH-
CTUTYIIMOHHOTO TIpaBa, a B COBOKYITHOCTH HOpM. IIpy 3TOM roBOpUTH O KaKOM-JIMOO KOCBEHHOM
3aKpeIyIeHUH MPUHLMIA B 3TOM Cllyyae He npuxonurcs. Tak, Hampumep, B cBoel MOHorpacdum,
MOCBSILEHHON KOHCTUTYLIMOHHBIM NPUHLIMIAM U nipe3ymnuusM, C. A. Mocun nogpoOHO aHaIN3U-
pyeT MPUHLMI KOHCTUTYLIMOHHOCTU JIEATEIbHOCTH YYACTHUKOB KOHCTUTYLMOHHBIX MPaBOOTHOILIE-
HUIA; TPUHUMIT KOHCTUTYLIMOHHOCTY HOPMAaTUBHBIX IIPABOBBIX AKTOB, IIPUHIUIT KOHCTUTYLIMOHHOCTH

ACATEIIbHOCTH OPraHOB BJIACTU U NOJDKHOCTHBIX JIML, IIPUHLUIT ,IlO6pOCOBCCTHOCTI/I Y49aCTHUKOB KOH-

CTUTYLIMOHHBIX MTPABOOTHOIIEHUA, TIPUHITUIT JOOPOCOBECTHOCTH 3aKOHOAATESI 236

Bo-BTOpBIX, MpeacTaBisieTcss HEBEPHBIM FOBOPUTH O TOM, UTO MPABOBbIE MPUHIIUIBI 3aKperl-
JIEHBI B 3aKOHOJATEJIbCTBE ABYMsI CIIOCOOAMH — HANPSIMYIO M KOCBEHHO eIlle U MO TOW MPUYHHE, YTO
HET HOPM, B KOTOPBIX OBl HE TIPOSIBJISTUCH TIPABOBbBIE MPUHIIHITBL, KOTOPbIE He ObLIN ObI 00YCIIOBIIEHBI
MPaBOBBIMU NpUHLIMIIaMU. Hukakast Hopma rnpaBa KOHK pETHOPETYJIMPYIOIIEro XapakTepa uim oolre-
peryiasaTuBHas (IepUHUINS, KOJUTM3UOHHAS HOpMa | JIP.) HE MOXeT ObITh MPHHSTA 3aKOHO/ATENIEM
0e3 OpreHTHpPa Ha MPUHIIMITH ITpaBa. B TakOM citydae BBIXOAWT, YTO MPUHIIHIIBI ITPABa MPOSIBIISIIOTCS
yepe3 Bce 06e3 UCKITI0YEHHS TIPABOBbIE HOPMBI.

W3 Bcero BhIIIECKAa3aHHOTO HAM BaXKHO CJIEyIOIIee:

* MIPABOBbIE MPUHLIUIIBI MOTYT 3aKPETUISITHCS B 3aKOHOJATEIIbCTBE;

* [IPaBOBbIE TIPUHLIUIIBI MOTYT TPsIMO (POPMYJIMPOBATLCS B TEKCTAX HOPMATHUBHBIX IPABOBBIX
aKTOB.

[TpaBoBOI MPUHIIMI MIEPBUYEH 10 OTHOIIIEHUIO K HOPME TIpaBa.

SIBNSIOTCA M TIpaBOBBIE MPUHIIMIIBI, HAMPSIMYIO 3aKpETUICHHbIE B 3aKOHOJATEbCTBE, HOP-
MaMU-TIpuHIMIamMu? 3/1ech Cpeid uccieioBaresiell Takxke HeT eJIMHCTRA.

H. I'. Anexcanopos, paccMatpuBasi BOIIPOC O BUJAX MPABOBBIX HOPM, BBIIEISI HOPMBI-TIPHH-
IIUITBI, KOTOPbIE HEMOCPEICTBEHHO HE PEryJIMpPYIOT OOIIECTBEHHBIE OTHOILIEHUS, He CO3MAI0T Il UX
YUYACTHUKOB TpaB U 00s13aHHOCTe. HO BO3ENCTBYIOT Ha OOIIeCTBEHHbIE OTHOILIICHUS TEM, UTO YKa-
3bIBAIOT MPUHIMITMAIBHOE HAITPaBJIEHHE MPAaBOBOTO HOPMATHBHOTO PETyJIMPOBAHUS KAaKOK-TO OOJIb-

ITIOM TPYMITH OOIIECTBEHHBIX OTHOILICHUH (Hanpumep, 1o MHeHuo H. I'. Anexcanoposa, 3T0 MHOTHE

HOPMBI KOHCTI/ITyI_II/II/I)237.

[To muenwmio I1. E. Heobaiino NpUHIMIIB MPaBa «I10 CBOEH IOPUINYECKON MPUPOJE U CYIIHO-

CTU MPEACTABIIAIOT cobon HOPMBI IIpaBa, HO JIKIIb C Oosee O6IJ_II/IM 1 NNPpUHOUWITHAJIBHBIM COACPKA-

HI/I€M>>238.

Cy1ectBoBaHre HOPM-ITPUHLMIIOB ITpU3HaeT fO. A. Tux0Mup03239, H. 3. SGewapoecrcuﬂMO, M.

U. Baiimun u B. K. Baﬁae6241, M. JI. ,Zlaeblaoea242.

B. /I. Quaumoros cauTaeT MpaBOBbIE MPEANUCAHNSA, OMPENEIIAIOIINE TTPUHLIMIIBI ITpaBa, HOp-

24
MaMM TIpaBa, Tak Kak OHK OOJIaJaioT IPU3HAKaMu, TIPUCYLIMMKI HOPMaM IpaBa 3,

C rtouku 3penus B. H. Kapmawioeéa NpUHUMIIBI TIPaBa JIETaJbHO BBIPAXKAIOTCS B HOPMATHB-
HBIX MPaBOBBIX akTax. Ho He Bce M3 HUX ABJAIOTCA HOpMaMU-NPUHUMNAMU. JIMIIb «HEKOTOpbIE
HOPMBI [TpaBa B CHJTY CBOEH COLIMAJILHO-ITPABOBOM 3HAUMMOCTH U (PyHJAMEHTaIbHOCTH MOTYT BBICTY-

naTb OJHOBPEMEHHO U B KAYE€CTBE IIPUHIIUIIOB IIpaBa. B stom cjiydae HCO6XOILI/IMO TOBOPUTH O HOP-

MaX-HpI/IHLII/IHaX>>244.
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O. A. Kysneyosa 1o 31oii ipodiiemMe MUIIET, YTO «IPH MPSIMOM (HEOCPEACTBEHHOM, TEKCTY-

EUII;HOM) 3aKPCIVICHUU MMPUHIMUIIOB IIpaBa B HOPMATUBHOM AKTE Mbl MOXEM I'OBOPHUTH O HAJIMYUUA B

24
I[MpaBOBOM MacCCHUBE 0COOBIX HOPM-ITPUHIIHUIIOB>» 5.

C cyuiectBoBaHMEM HOPM-TIPUHIMIIOB coriaceH H. C. Maneun. 1o ero MHEHUIO, TPUHLIMAIIBI
KaK UJIeU SBJIAI0TCA KaTeropueil mpaBoco3Hanus. M3 cdepsl MpaBoco3HaHUS WAEU-TIPUHIIMITHI IIepe-
XOZAT B chepy MpaBOTBOPUYECTBA, OOBEKTUBUPYSICH B HOPMax Mpapa M MpaBooTHoLIeHusX. OIHakKo,
no MmHenuio H. C. Maneuna, Hapsiy ¢ IPUHLMIIAMUA-HOPMaMH CYILECTBYIOT TaK Ha3bIBaeMble PHH-
LIMITbI-3aKOHOMNOJIOKEeHU 1. HOpMaTUBHOCTB, MOSICHSET UCCIIEA0BATEN b, BBIPAXKAETCS] B TOYHOM, SICHOM
onpereeHny B OyKBe 3aKOHa MpaB, 00SI3aHHOCTEN, OTBETCTBEHHOCTH CyOBEKTaM IPaBOOTHOIIICHUS,
KOTOPBIM a/ipecoBaHa HopMa. «[IpUHIIMITBI-HOPMBI, — IUIIET OH, — OJ1arofapsi CBOel KOHKPETHOCTH,
SICHOCTH, He J0ITyCKaloIllel HEOTHO3HAYHOTO MOHUMAHM S M TOJIKOBaHUs1, MOT'YT U JOJDKHBI HEMOCpeI-
CTBEHHO MPUMEHSTBCS ITPU PA3pEIIeHUH KOHKPETHBIX JIeJT BCeMU OOIMMH 1 CTIEIIMAIbHBIMU Cy/IaMU.
Tak, ecnu cyJ IpU3HAeT HECOOTBETCTBUE HOPMATHUBHOIO aKTa (3aKOHA) MPUHLMITY-HOPME, OH 00s-

3aH pelaThb JIeJI0 Ha OCHOBE HpI/IHHI/IHa-HoprI.>>246. «Opnako, — cuutaer H. C. Maneun, — He Bce
MIPaBOBbIE MTPUHIIMIIBI 00JIAJAI0T KaYeCTBOM HOPMATUBHOCTU. He MMeloT HOpMaTUBHOTO XapakTepa
T€ U3 HUX, KOTOpbIE HE 3a(PUKCUPOBAHBI B KOHCTUTYLIMOHHBIX U JIPYTUX 3aKOHAX, a TaKKe HEKOTO-
pble TIPUHITAIIBL, XOTS ¥ HAILEIIIMe OTPAXKEHNE B 3aKOHOAATEIbCTBE, HO HE MPEACTABIISIONIIE COO0M

YeTKUe NpaBuiia, He (hoOpMyJIMpyIolIe KOHKPETHBIE IIPaBUJIa MOBEJECHU» 47 310, TaK Ha3BIBACMBIC
[ PUHLIMIIBI-3aKOHOMONOKEH! . [ [pUHIIMIIBI-3aKOHOIIONOKEHN S PEATNU3YI0TCS] OOBIYHO B COYETAHUM C
APYTMMHU [TPaBOBBIMH aKTaMHU.

Cpeay KOHCTUTYLMOHAJIMCTOB CYILECTBOBaHUE HOPM-TIPUHIMIIOB Nipu3HaBanu B. C. OcHoguH,

B. /1. Ma3zaes, B. O. Jlyuun, 0. JI. Hlyavacenxo, H. A. Boedanosa®*®.

TepMUH HOPMBI-IIPUHIIMITBL MBI BCTpedaeM U B pemieHusx Koncrutynuonsoro Cyna Poccwii-
ckonl ®enepanun. Tak, B Onpenenenun Koncrutynuonnoro Cyaa Poccuiickoit ®eneparyiu ot 27
nexabps 2005 r. ckazaHo, YTO «COrIacHO EBpoIerickoi KOHBEHIIMH O BO3MEIICHUH Bpea KepTBam
HACWJILCTBEHHBIX NPECTYIUIeHUH (3akimodyeHa 24 Host0ps 1983 roma, Poccmiickoit denepanyeii He
patuguIMpoBaHa), HOCSIIEeH OOIINIA XapakTep U ACHCTBYIOIIEH B COBOKYITHOCTU C JPYTMMH HOp-
MaMU-TIPUHIIUIIAME, KOTOPHIMUA OOECTIEUMBAIOTCST OOIIETPU3HAHHBIE TIpaBa U CBOOO/IBI, 3aKpeTyieH-
Hble B TOM unciie B KOHBeHIIMM 0 3auTe MpaB 4yenoBeKa M OCHOBHBIX cB0oOoA U [IpoTokonax K Held,
B CJIydasix KOrja BO3MellleHue yiiepda He MOXKET ObITh 0OeCreueHo U3 IPYTMX MCTOYHUKOB, TOCY-
JapCTBO JIOJKHO B3SITh HA ceOsl 3Ty 00S13aHHOCTD (CTaThsl 2), yCTaHABIMBAsI HEOOXOIUMBIE TIpeeIbl,

YCJIOBUS U TIOPAJOK €r0 BBIIUIATHI (CTaTbU 2-9»*% B Onpenenennn ot 6 mapra 2008 r. Ne 214—

0 -1 Koncturyumonnsiii Cyn PO onpenensier Hopmy yactu 4 cratbu 12 denepaibHOro 3aKoHa
6 okTsa0ps1 2003 1. Ne 131-P3 «OO6 0OUWMX MPUHIMIAX OPraHU3AIMN MECTHOTO CaMOYTIPaBJICHUS B
Poccuiickoit depeparninmn», 3aKpervisionyio TpedoBanre 00 00s13aTeIbHOM yueTe MHEHHS HaceIeHUS
IIPU U3MEHEHUH T'PAaHUL] MyHULIMIIAJIBHBIX PAiiOHOB U MOCEIEHUI KaK HOPMY-ITPUHLIUII.

B nHayke nmerotcs uccienoBaTey, KOTOpble OTPULIAIOT CYILECTBOBaHKWE HOPM-TIPUHLMIIOB. C
TEM, 4TO IIPABOBbIE NPUHIMIIBI 3aKPEIUISIOTCS B 3aKOHOJATENIbCTBE, corlaceH B. H. bopoosmckuli.
OpHako ucciieoBatesib HE CYMTAET UX HOPMaMU-TIPUHLMIIAMYU, OTHOCSI UX Hapsay C MPaBOBBIMU
ne(pUHULIMSMHA U TPE3YMITIUSAMU K 0COOBIM MpaBoBbiM (heHomeHaMm. 1o mHenuto B. H. Bopoosin-
CK020 (PAKTUYECKOE OTOXK/IECTBIIEHUE HOPM 1 MPUHIIMIIOB [TPaBa HEJIb35l IPU3HATh KOPPEKTHBIM ykKe
B 3TUMOJIOrnueckoM Iiane. MzeectHo, numer B. Y. BoponsitHckuii, 4Tto TepMUH «HOpMa» (JiaT. —
norma) o3Ha4yaeT MpaBWJIO, TOUHOE Mpearnucanue, oopasell, B TO BpeMsl KaK «IPUHIMID» (JaT. —
principium) — Hayayi0, OCHOBaHUE, OCHOBHOE UCXO/IHOE MnojioxkeHue. Ho fiesio, KoHeuHo, He TOJTBKO B
STUMOJIOTUM AaHHBIX OHsATUH. Hanee B. . bopoostckuii nvieT: «OTHOCS CTaThU 3aKOHA, 3aKPer-
JIAI0LME MPUHLMIBI ITpaBa, K IPaBOBbIM HOPMaM, aBTOPbl JAHHOIO MOJAXOJAa TEM CaMbIM OT'PaHU-
YMBAIOT MIepeYeHb MPUHILIMIIOB MpaBa cepoid MpaBOCO3HAHUS, C YEM HeJb3sl corlacuTbes. [JaHHoe
00CTOSITENILCTBO CBUAETENBCTBYET TaKke O (PaKTUIECKOM CMEIIeHUH CTaTell HOPMAaTUBHOTO MPaBo-
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BOIro akTa " IPaBOBBIX HOPM. MG)K,ZLy TEM CTaTbM HOPMATUBHOI'O ITPABOBOI'O dKTa, KaK HW3BECTHO,
BBICTYTAOT (JOPMOI1 TIpaBa, a He TOJIbKO (hOPMOI TTPaBOBLIX HOpM. Kpome rpaBoBbIX HOpM coiep-
KaHWC ITpaBa BKJIIOYACT B ce6,q U Apyruc 1mnpaBOBLIC CpeHOMGHbI, B TOM YMCJIC NPUHLUIILI ITpaBa,
MpaBOBbIC JAePUHUIINY, OOIIKE JO3BOJICHUS M OOIIHe 3ampeThl, IPABOBbIC MPE3yMITIIUH, TIPABOBbIC
AKCHOMBI U TaK Jiajiee, KOTOpbIe Tak:Ke MOTYT IMproOpeTaTh HOPMaTUBHYIO (hOpMY, TO €CTh HAXOIUTh
COOTBETCTBYIOIIIEE 3aKPEIICHUE B CTAThsIX 3aKOHOB. O1HAKO, OyIyuH 3aKpETUIEHHBIMH B 3aKOHE, 9TU
" OPYrue mpaBoBbIC (l)eHOMeHbI HE CTAHOBATCA HOPMaMM IIpaBad, a JIMIIb HApAAY ¢ HUMHU BKJIIOYa-
I0TCSI B MEXaHM3M HOPMAaTHMBHO-TIPABOBOTO PEryJIMPOBAHMUsI COOTBETCTBYIOIIEH chephbl 0OIIeCTBEH-
HBIX OTHOIIeHH. Takum 00pa3oM, obecrieanBaeTcsi OTpakeHue (3a/IeliCTBOBaHUE) B CTPYKTYpe HOP-
MaTUBHOTO aKTa PEryIvpyloiiero noTeHipana He TOJIbKO HOPM IpaBa, COAEPXKAIIUX KOHKPETHbIE
MIPaBOBBIE MTPENMUCAHUS, HO U IPYTUX MPAaBOBbIX (PEHOMEHOB, B TOM YHMCJIE MPUHLMIOB TpaBa. Cae-
JIeHMe K€ CONlepKaHusI BCEX CTaTell 3aKOHA K HOpMaM IpaBa HEOOOCHOBAHHO CYKAaeT Pery/siTUBHYIO

(pyHk1MIO ITpaBa, OCTaBJsET 32 pPAMKAMU HOPMAaTUBHO-IIPABOBOIO PETyIMPOBAHUS LIEJIBIA PsiJl BaXK-

o 251
HEWIIMX 3JIEMEHTOB €ro CTPYKTYpbI» St

Ha Ham B3r1s111, TOBOpsi O COOTHOIIEHUM MOHATHI «IIPUHLMIT [IPaBa» U «HOPMA-TIPUHLMIT»
MOXHO yKa3aThb Clleylolee:

1. Cnenyer npu3HaTh CyIIECTBOBaHME HOPM-IIPUHLIMIIOB KaK Pa3HOBUAHOCTU OOLIEperysis-
TUBHBIX HOPM KOHCTUTYLIMOHHOTO MpaBa. [IpyHIMI npaBa, 3aKperyieHHbld B 3aKOHOJATENIbCTBE,
CTQHOBUTCSI HOPMOM-IIPUHLIMIIOM CO BCEMHU MPUCYLIMMU HOpPME MPU3HAKAMU: COAEPKUT MPABHIIO
NOBEJICHHSI; IMEET HEMOCPEICTBEHHYIO CBSI3b C TOCYJApCTBOM; oOnagaeT o0meo0s3aTebHOCTHIO,
(bopmasIbHOM OINpeeIeHHOCThI0, HOPMATUBHOCTBIO (PaclpOCTPaHsETCs HA HEOIPaHUYEHHOE YHCIIO
CllydyaeB M HEONpeeNeHHbId KpPyr JHI); oOecriedeH MepaMH TOCYAapCTBEHHOTO TMPHUHYKICHUS.
Kpome Toro, He00X0QMMO OTMETUTb, YTO HOPMBI-IIPUHLIMIIBI B KOHCTUTYLIMOHHOM IpaBe AEHCTBYIOT
HaNpsIMYyI0, HETTOCPECTBEHHO M MOTYT OBITh ITOJIOXKEHBI B OCHOBY CyIeOHOTO peleHus1. besycoBHo,
3HAUUTENILHOE peryyiupyloliee JeidCTBUE HOPMBbI-ITPUHIIMITB OCYIIECTBIIAIOT Yepe3 KOHKPETHOPEry-
JSTUBHBIE HOPMBI. OJJHAKO ¥ caMU 110 ceOe OHMU SIBJISIIOTCS PETYSTOPOM OOIIECTBEHHBIX OTHOIIICHUIH.

2. He Bce mpuHIMITE IPaBa HAMPSIMYIO 3aKperIeHbl B HOpMax MpaBa U, TAKUM 00pa3oM, sIBJIs-
I0TCSl HOpMaMu — IpUHLMNamMu. HekoTopele npaBoBble PUHLMITBL OTPAXEHBI B COAEPKAHUU HOPM,
0OYCJIOBIMBAIOT UX COfiepKaHMe. B KOHCTUTYIIMOHHOM 3aKOHOAATENLCTBE HAIPSMYIO 3aKPEIUICHO
MHOro HOpM-npuHIMNOB. Tak, Hanpumep, Toiabko B KoHcturyimu Poccuiickoit denepanuu conep-
KaTbCs CJEAYIOIME HOPMbI-IIPUHLIMIIBL TIPUHLIMN pa3feseHus Biaacreil (cr. 10); npuHLUuMn, Mpyu3Ha-
IOLIMI YeJIOBEKa, ero mpaBa U CBOOOB! BBICIIEH LIEHHOCTBIO (CT. 2); MPUHLIMI €AUHOTO M PABHOIO
rpaxaaHcrsa (cr. 6); npuHuun cysepenutera (CT. 4); NPUHLIMI COLMAIIBHOTO rocyaapersa (cT. 7);
IIPUHLUII €JUHCTBA SKOHOMUYECKOTrO IPOCTPAHCTBA (CT. 8); MPUHLUI MIEOJIOTMYECKOT0 U MOJIUTHYE-
CKOro MHoOroo0pasus (ct. 13); mpuHIMI paBeHCTBa MPaB U CBOOO] YeIoBeKa U rpaxaanuHa (ct. 19)
U Tak jajee. JTO JAJIEKO HE MOJIHbIA NIepeueHb IPUHLMIIOB, 3aKPEIUIEHHbIX B HopMax KoHcTtutymn
Poccuiickoit ®enepanmn. B Hayke oTMevaercs, YTo MpaBOBbIe MTPUHLIUIIBI ITOTYYalOT CBOE Hanbosee
TIOJIHOE BbIpa’keHHE MMEHHO B HOpMax KoHcTuTylmu, ycuiavBasi TeM CaMbIM €€ HOPMAaTMBHOCTb U
npuaBas eil 3HaueHne Kak BaKHEHIIero MoJIMTUKO-IIPAaBOBOIO M COLIMAIbHO-9KOHOMHUYECKOTO JI0KY-

MeHTa>>2. [Tpeotnaganue HopM-TipuHIKIIOB B KoHcTuTy1mm P® He siBnsiercs uckmovyenueM. B opu-

IIPI‘I@CKOfI JIMTEPATYPE OTMEYACTCA TCHACHUIWA BO3pACTaHUSA B OOJIBIIMHCTBE CTpaH YACJIbHOI'O BECa

o 2
HOPM-ITPUHIHUIIOB B TCKCTAX MUCAHBIX KOHCTUTYLIUH B TCUCHUC XX Beka 53.

Cpeny KOHCTUTYIIMOHHO-TIPABOBBIX aKTOB MMEIOTCS TaK Ha3bIBaeMble 3aKOHBI «00 OOIIMX
NpUHIHUNAX. . .». IT0 D3 0T 6 OKTAOPst 1999 Ne 184—D3 «O06 0ONIMX MPUHIUIIAX OPraHU3aIMN 3aKO0-
HOJZIaTeJIbHBIX (ITPEACTABUTENbHBIX ) U UCTIOJTHUTEIbHBIX OPIraHOB FOCYJAPCTBEHHOM BJIACTU CYOBEKTOB
Poccwiickoit ®epeparmn»; @3 ot 6 oktsa0ps 2003 1. Ne 131-D3 «O06 oO1mMX MpUHIIUIIAX OpraHu3a-

1IMU MEeCTHOTO camoynpasiieHusi B Poccuiickoit depepariyin» 254, @3 ot 20 w051 2000 . Ne 104—-D3
«O0 0OIIMX MPUHIUIAX OPraHU3aIK OOIIMH KOPEHHBIX MaJIOYMCIeHHbIX HaponoB Cesepa, Cubupu
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o o 2 o
u TasnbHero Bocroka Poccuiickont enepanum» 5, Penepanbhblii 3ak0H 0T 7 peBpaiig 2011 r. Ne 6-
D3 «O6 0OmKUX NPUHIMIIAX OPraHU3alMU U JeTeTbHOCTH KOHTPOIBHO-CYETHBIX OPraHOB CYObeK-

ToB Poccuiickoii ®enepaiivii 1 MyHUIIUNAIBHBIX 00pa30BAHMI» 256, Hecmorps Ha Ha3BaHME yKa3aH-
HBIX 3aKOHOB, OHU COJEPKAaT HE TOJIBKO HOPMBI-ITPUHLIUIIBI, HO U HOPMbI KOHKPETHOPETYJIMPYIOLLETO
xapakrtepa. Bmecre ¢ Tem, conepkaHue 3TUX 3aKOHOB 0OYCJIOBUIIM MCXOJHbIE HAaYaJla, OCHOBBI, ITPUH-
IIUTIBI COOTBETCTBYIOIIEH c(pephl )KU3HU OOIIECTRA.

3. He Bce npuHLMIBI ITpaBa HAIPSMYIO 3aKPEIJIEHbl UM MPOSIBISIOTCS B 3aKOHOAATEIIbCTBE.
Crenyer npu3HaTh CylIECTBOBAHME ITPABOBBIX IPUHIIMIIOB BHE 3aKOHOATENILCTBA: B BUJIE ITPABOBBIX
ujiell, BRIpadaThIBAEMbIX B HAyKe KOHCTUTYIIMOHHOTO MpaBa WM Ha MpakTuke. [IpaBoBOi MpHHIUI
— Karteropusi 0ObEKTUBHASI, CYIIECTBYIOIIAsl IOMAMO BOJIM U KeJIaHUsI 3aKOHojaTens. B 3akoHoma-
TEJIbCTBE 3aKPETUICHBI, B TIEPBYIO OUYEpe/ib MPUHIIHITBI, UMEIOIHe Harnooiee Ba)KHOE 3HaUeHNE B aH-
HBIX MCTOPUYECKUX YCTIOBHsIX. Kpome Toro, psii OObEKTHBHO CYIIECTBYIOIIMX U HYXIAIOIIUXCS B
3aKOHOJATEIbHOM 3aKpEeIUIeHWU MPUHLIMIIOB IIpaBa TeM He MeHee (pOpMasbHO HE OIpefesieH. JTO
CB$I3aHO, MPEXKJE BCETO, C HEJOCTATOUHO BBICOKUM YPOBHEM ITPABOTBOPYECTBA, & TAKKE C HAIMYMEM
OOJIBIIIOTO YKCIIa CTIOPHBIX BOITPOCOB B TEOPUH NIPUHIIMIIOB MPaBa, pa3padbaTbiBaeMOi I0pUIMUYECKON
Haykou. H. A. boedanoéa BEPHO OTMEYAET, YTO MPUHLIMIIBI — [IPABOBBIE UJEH, BOIUIOILEHHBIE B TEO-
PETUYECKUX TIOCTPOEHUSAX HAYKU KOCBEHHO OIPENEISIOT COAEPKAHME U HAIlPABJIEHUE KOHCTUTYLM-

OHHO-TIPABOBOI'O PEryJIMpOBaHUA 257 BaHOCTb CKA3aHHOTO JUISI Lie/Ieil HaLIIeH paboTHI 3aKTI0YaeTCst
B TOM, YTO CYILECTBYIOIIME B UHBIX (POPMax MPaBOBbIE PUHLMIIBI ABJISIOTCS MOTEHIMATbHBIMU HOP-
MaMU-IPUHLIUIIAMH, MOTYT OBITh B OyyILEM 3aKpeIIEHbl B 3aKOHOATEIIbCTBE.

B cBs3u ¢ npobnemoit (popManu3ayy MpaBoOBbIX MPUHIMIIOB BOZHUKAET BOMPOC O BO3MOX-
HOCTU NPUMEHEHMs CylaMU MPUHLIMIIOB, KOTOpble HE MOTyYM/IM MHMCbMEHHOIO 3aKperieHus. Tak,
1o MHeHuo HU. A. Anedacmpogoii, 10puaudeckyio ciuiy umelot B Poccuiickoit Penepaiivy Juiilb Te
KOHCTUTYLIMOHHbIE ITPUHLIMIIBI, KOTOpbIe Nonyuyrii B Koncturyiu P® npsmoe BepOasibHOE BbIpa-

kerne™S. B pe3yJibTaTe, UCCIe0BaTellb MPUXOAUT K BBIBOLY O TOM, YTO B KQUECTBE IOPUANYECKOTO
OCHOBaHMS MPU3HAHUS T€X WJIM MHBIX HOPM HEKOHCTUTYLMOHHbIMU KoHctutynmonusii Cyng PO
MOJKET CCBUIATBCS TOJIBKO HA KOHKpeTHBIE cTaTh KonctuTyuu PO.

Bwmecre ¢ Tem, peacraBiisieTcsi, 4To I0pUANYECKOE OCHOBAHUE CChUIATHCS HAa HEMMCAHbIE TPUH-
uunsl y KoncruryimonHoro Cyna P® Bce-taku ects. [enno B Tom, urto B ocHoBy KoHctutyiuun PO
1993 1. BHepBbie ObLTa 3aJI0KeHa €CTECTBEHHO-TPABOBAasi KOHIIETIIMS TPABONIOHUMAaHH S, B OTJIMYKE
OT CYILIECTBOBABILEH Y HAC B COBETCKUI MepHO] MO3UTUBUCTCKOIN KoHUenuuu. EcrectBeHHO-IIpa-
BOBOW THII PAaBOIIOHMMAaHHUsI OCHOBAH Ha MPU3HAHUM B KaY€CTBE OCHOBHOIO MCTOYHUKA IO3UTHB-

HOT'O MpaBa €CTeCTBEHHBIX MpaB U CBOOOJ 4esioBeKa U rpa>1<ILaHI/IHa25 ? 910 MpsIMO 3aKPEIUIEHO B
cr. 2 Koncruryrun PO, npusHainei BhICIIeH EHHOCTBIO TIpaBa ¥ cBOOOIbI TMYHOCTH. CyTh yKa-
3aHHOT'O THIIA TPABOMIOHUMAHKS CBOAUTCS K MPU3HAHUIO €CTECTBEHHOIO XapaKTepa MpaB U CBOOO,
MPUHAJICKHOCTH UX YEJIOBEKY OT POKACHHUS U, CIEA0BATENbHO, X HeoTuyxkaaemoctu (cT. 17, 18,
19 Koncruryuuu P®). C ecrecTBEHHO-IPaBOBBIM MOAXOAOM CBsA3aHO Hannuue B Koncruryuun PO
HOpM 0 Poccum Kak mpaBoBOM rocynapctse, O IpUOpUTETe OOIENPU3HAHHBIX TPUHIIUIIOB U HOPM
Me:XJyHApOJHOTO TpaBa.

3aKperuieHre eCTeCTBEHHO-TPaBOBOro nojaxona B HopMax Koncruryumu PO npuBogut k Tomy,
yTO 1pu paccmotpern jen Koncruryumonssiii Cyn P® 3auactyio cchuiaeTcsl B Ka4eCTBE MOTUBH-
POBKH CBOETO pellieHUsI Ha aOCTpaKTHBIE, HE MOTyYUBIIIUE ITUCBMEHHOTO 3aK peTlieHHs IPUHIUTIBL. B
pesyinbrate B perieHusix Koncrutyiponnoro Cyna PO Mbl BUANM CCHUIKM Ha TaK Ha3bIBaeMble 0O11Ie-
YyesloBeYeCKHe 1IEHHOCTH, €CTECTBEHHOE MPABO, COIMAJIBbHYIO CIPABEIMBOCTh, OOIIUE MPUHIIMIIBI
nipasa u mpouee. Tax, B [Toctanosnenuu ot 1 gespassa 2005 r. Ne 1-IT Koncruryumonnsiii Cyg PO 260
yKazajl Ha TO, 4TO TP YCTAHOBJIEHUU KPUTEPUEB YUCICHHOCTU TOJIMTUUYECKUX MapTUil peaepasib-
HBII 3aKOHOJATE b AOJIKEH PYKOBOJCTBOBATHCS MPUHIUIIAMU COPAZMEPHOCHIU U PA3YMHOU docma-
mounocmu (Kypcus Hanl. — H. T.). Permienue Cynia B yka3aHHOM ITPUMEPe OCHOBAHO Ha a0CTPAKTHBIX,
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(opmasibHO He 3aKperieHHbIX MpuHIUnax. [Ipodnema 3akiovyaercsi B ToM, 4To HehOpMaIM30BaH-
HBIA PUHIAIT MOXET ObITh MHTEPIPETUPOBAH B MIPAKTHKE Cyaa mo-pasHomy. [Ipu atom, peds uaet
HE CTOJIBKO 00 yueTe 0OCTOSITeNbCTB KOHKPETHOTO JIeNa, CKOJIbKO 00 ydeTe KOHKPETHON MCTOpHYe-
CKOHM OOCTQHOBKH, TOJIMTUYECKON CUTYyalluM M PAacCTaHOBKM MOJUTHYECKUX cui. Hu ams koro He
CEKpPET, YTO MHOTME PEILleHUs] OpraHa KOHCTUTYLIMOHHOTO KOHTPOJIS SIBJISIIOTCSI KOHBIOHKTYPHBIMU,
YacTO UMEIOT MPOTMPE3UICHTCKYIO MO3UINI0, OTCTANBAIOT MHTEPECH (heliepasibHble B yIIepd UHTepe-
caM cyOBbeKTOB (pefiepaliiil. XpecTOMaTHIHBIME TPUMEPaMHU TaKOTO POTUBOPEYUBOTO TOIKOBAHUS

ongHux U Tex ke HopM Koncturynumonnsim Cynom P® spnsiiorcs perneHus o nopsiike HajielneHus

o o 261
IIOJIHOMOYMAMM BBICHIMX JOJIKHOCTHBIX JIMI] Cy@b@KTOB Poccuiickont @enepaum/l 6 .

B uenom, noo Hopmamu-npuHUUNAMYU KOHCIUMYUUOHHO20 NPasa Mol OY0em NOHUMAMb 00uje-
o0si3amenvhvie HOPMANLHO-ONpedeneHHvle, YCMAHOBNEHHbIE UM CAHKUUOHUPOBAHHbIE 20cyoap-
CMEOM U UM OXPAHSEMble NPEONUCAHUS, COOePHCAUjUe OCHOBHbIE UOeU, OMPAdXCarouue CYuHOCHb
KOHCIMUMYYUOHHO-NPABOBLIX sAeneHull. Koncmumyyuonno-npagosvle HOpMobl-NPUHUUNBL OMHOCSMCSL
K 00WepesynsimueHbIM U UCXOOHbIM HOPMAM U 3AHUMAION 0CO00e MeCmo 8 cucmeme npagosozo
peayaupoeanus Poccuiickoti @edepayuu .

IOpunnyeckoe 3HaueHMEe HOPM-ITPUHLIMIIOB B KOHCTUTYLIMOHHOM ITPABE 3aKJII0YAETCS B CIIEAY-
IOILIEM:

— KOHCTUTYIIMOHHBIE HOPMBI-TIPUHIMIIBI — 3TO YETKO 3aKPEIUIEHHbIA OPUEHTUP ISl 3aKO-
HOJIATeJIsl TIPU CO3J]AHUKM UM HOBBIX MPABOBBIX HOpM. OHU MO3BOJSIOT «M30eXkaTh BOJTIOHTApH3Ma

3aKOHOJATE s, KOTOPBIM JIEHCTBYET B YCTAHOBJIEHHOW CHCTEME KOOpPAMHAT» 262 3akoHOmATEND HE
MOJET CO3aTh HOPMY, HE COOTHECS €€ C HOPMOW-IIPUHIMIIOM. B pe3ysbrare HUKakas KOHCTUTYLH-
OHHO-IIPaBOBasi HOpMa He JOJIKHA NPOTUBOpPEUUTh HOpMe — npuHuuiy. Hanpuwmep, B cr. 13 Kon-
crutyumu Poccuiickoit @enepanuyl 3aKperieH MPUHIII UIE0JIOrnYeckoro MHorooopasus. U yxe
Ha OCHOBE 3TOr0 MpPUHIMIA JEHUCTBYIOT HOPMBI O CBOOOJE CJIOBa, cCBOOOAE MH(OPMAIINH, 3arpeTe
LIeH3yphl, cBOOOJIe nipenogaBanus u ap. Cratbsa 19 Koncrutyrmu Poccuiickont depepanyu 3akpen-
JISieT PUHLMI paBHONpaBusl. XapakTtepusys JaHHbelid npunumn, H. C. bondapw v FO. B. Kanpanosa
numyT: «[IpOHMKHOBEHME MPUHIIMIIA PABHOIIPABUS B CUCTEMY IPaB M CBOOOJ MPOC/IEKUBACTCS B
coziepkKaHuM MPaKTUYECKU Beex crareil riasbl 2 KoHctutymy. TepMUHOIOIMYECKH 3TO BBIPAKEHO
B (hOPMYJIMPOBKAX «PaBHbIE 00S3aHHOCTH» (4. 2 CT. 6), «paBHBIM 00pa3om» (CT. 8), «paBHBI TIepe]l
3aKOHOM» (4. 4 cT. 13, 4. 2 cT. 14), «paBHble BO3MOXHOCTU» (CT. 20), «paBHBIA JOCTYI» (4. 4 CT.
32), «HapaBHe» (4. 3 cT. 62) u 1. 1. Bee 31 (popMyaIMpoBKY 03HAUYAIOT MTPSIMOE YKa3aHUE HAa PABHBIN
IIPaBOBOM cTatyc rpaxjaaH Poccun. bBosnee Toro, mpoOHMKHOBEHME PUHIIMIIA PABHOIIPABUS B CUCTEMY

2
IpaB 1 CBO6OI[ YCJIOBCKA U I'pakKJaHWHA ITPOCJICKUBACTCA Ha YPOBHE UX PETYIMPOBAHUA» 63. Hccne-

HAOBAHHUEC IIPABOBBIX HpeﬂHHcaHHﬁ, CoACpKalIX IMPUHIHUIIBI ITPpaBa, JA€T BO3MOKHOCTD Bpra60TaTL

PEKOMEHAAIIUH 110 COBEPIICHCTBOBAHUIO 3aKOHOAATEIILCTBA 264.

— KoHCTUTYIMOHHbBIE HOPMBI-TTPUHLIMIIBI UMEIOT Ba)KHOE 3HAYE€HUE 1S IIpaBolprMeHeHus. B
NIEPBYIO OUYEPE/lb, CYLIECTBOBAHUE HOPM-IIPUHLMIIOB 02PAHUMUBAEIN NPOU3BON NPABONPUMEHUMENS .
Kak Bepno ykaseiBana O. A. Kysueuyoea, moOoy MPaKTUK «IPUMEHSIET He OCHOBHBIE TIPABOBBIE UIIEH,
HE PYKOBOJSILME IOPUIMYECKUE Hayajla, He IVIaBHbIE 3aKOHOJATEJIbHBIE TOJIOKEHUS, 4 PEasIbHYIO

HOpMY HpaBa>>265 . IlpaBonprMeHuTeIbHOE 3HAYEHNE KOHCTUTYLIMOHHBIX HOPM-IIPUHIIUIIOB 3aKJIIO-
YaeTcsl TAKKE B TOM, UTO OHU Mozym Oblmb NOAONHCEHbL 8 OCHOB8Y CYOeOH020 peuteHust, TO eCTh TIpU-
MEHSIThCS HANpsIMYIO HerocpencTBeHHo. [Iprmepom Takoro cynedHoro perieHus siBisiercs [locra-
HosieHe Koncrtutynmonnoro Cyna Poccuiickon ®@epepatmu ot 7 mioHsa 2000 r. Ne 10-I1 «Ilo
Jely O MPOBEepKe KOHCTUTYLMOHHOCTU OTAEJbHBIX MojokeHUd KoHctutynum pecrnyOnuku Asrai

u (peaepaanoro 3akoHa «O0 06H_II/IX MPUHOUIIAX OPraHU3alliu 3aKOHOAATCIIbHBIX (HpeI[CTaBI/ITCJ'Ib—

HBIX ) M UCTIOJIHUTENIbHBIX OPTaHOB FOCYAapCTBEHHOM BiIacTH cyObeKToB Poccuiickoii deneparmm» 266,

B Koncruryumonnom Cyne Poccuiicko @eniepaiivy ocriapyuBaiach KOHCTUTYIIMOHHOCTh TIOJIOKEHUI
0 CyBEepEHHTETE PecyOIMKY, BKIIOYeHHBIX B KoHcTUTYIMIO pecnyOnukn AnTail. KOHCTUTYITMOHHBIN
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Cyn Poccwuiickoit ®enepariuy BeIHEC perieHre 00 OTCYTCTBUH Y pecyOuK, BXOASIIIUX B cocTaB Poc-
curickori Penepanun, cysepenutera. Pemenne Koncrurynmonnoro Cyna Poccuiickoit ®eneparyu
T10 JAaHHOMY JIeJTy OCHOBBIBAJIOCHh Ha 3aKperieHHbIX B Konctutyu Pocceuiickoit ®enepanyy npuH-
LMIax cyBepeHurera (cT. 4), rocy1apcTBEeHHOU 1IEJIOCTHOCTH U €IMHCTBA CUCTEMBI TOCY/1apCTBEHHOM
Biactu (4. 3 c1. 5), BepxoBeHcTBa KoHcturynum Poccuiickoit ®enepanun v peepaibHbIX 3aKOHOB,
KOTOpBIE UMEIOT MPsIMOE JIEMICTBUE U TIPUMEHSIOTCS Ha Bcel Tepputopun Poccuiickoit Penepanuu,
BKJIIOUAIOIIEH B ceOsl TeppUTOpUU ee CYOBeKTOB (CTaThs 4, yacTh 2; cTaths 15, yacTth 1; ctaths 67,
yacThb 1); mpuHIMIA paBHONpPaBUs Becex cyObekToB Poccuiickoii deneparu, B TOM YuCie B X B3a-
MMOOTHOIIEHUSIX ¢ (pelepaibHBIMU OpraHaMu TOCyJapCTBEHHOM BiacTH (4. 4 CT. 5).

HpaBOHpI/IMeHI/ITe)Ib TAKKEC MOXET HMCIIOJIb30BATh IMPU PCHICHUHW KOHKPETHOIro A€jIa HOPMBI-

MPUHLIMIIBI HApSAAY € IPYrMMU HOPMaMHU JUIsl YCUJIEHUS apryMEHTALUH 110 neny267.

— HopMBbI-IpUHIMITB UMEIOT Ba)KHOE 3HAYEHUE 015 UHmepnpemayuoHHozo npouecca. Ilpu
OCYIIECTBJIEHUH TOJIKOBAHUSI KOHCTUTYIIMIOHHO-TIPABOBBIX HOPM HMCHOJIB3YIOTCS HOPMBbI-TIPUHIIUITBL.
Hexkoropble uccienoBareny Aaxe CUMTalOT HOPMbI-IPUHLIUIIBI, 3aKperieHHble B Koncrutyimu Poc-
cuiickori deepalivu MpeieioM TOJKOBAHUS KOHCTUTYIIMOHHO-TIPABOBBIX HOPM, CAEPKHUBAIOIINX
MPOU3BOJ UHTepnpeTatopa. Tak, no MHeHuo B. A. Kpsickoea nipy ToNKOBaHUM KOHCTUTYITMOHHBIM
Cyn Poccuiickoit ®epepaiiiy 10JKEH PYKOBOACTBOBATHCS YCTAHOBKAMM, MPSIMO 3aKPETUIEHHBIMU B
camoyt KoHcturynmu:

* MPUHIUIAMH, 3a(DUKCHPOBAHHBIMU B ITpeamoyJie;

* [IPaBUJIOM, 3aKPEIUIEHHBIM B 4. 2 cT. 16 KoHCcTUTYIMM, COMIaCHO KOTOPOMY HUKaKue Ipyrue
nosoxkeHust KOHCTUTYLIMU He MOTYT MPOTUBOPEYUTH OCHOBAM KOHCTUTYIIMOHHOTO CTposi P®;

* yjieeil o BhICIIIEH IIEeHHOCTH MpaB ¥ CBOOO uesioBeka u rpaxaanuHa (ct. 2 Koncruryuuu PO);

* TIOJIOKEHUEM O TOM, YTO OOIIENpPU3HAHHBIE PUHIIUITEI U HOPMbI MEXIYHAPOIHOTO IMpaBa

Y MEXTyHapOOHbIE JOrOBOpbl P® ABIAIOTCA COCTAaBHOM YacThIO €€ MPaBOBOM cUCTEMBI (4. 4 cT. 15

Koncrurynuum P®)268;

[ToMuMO 10pUINYECKOrO 3HaYEHM 1, KOHCTUTYLIMOHHBIE HOPMBI-IIPUHIMIIBI OKa3bIBAIOT TAKKE U
UIE0JIOTNYECKOE, MOPAJIbHOE, [IEHHOCTHO-OPUEHTALIMOHHOE 3HaYeHHe. MIMEHHO HOPMBI-ITPUHLIMIIBI
CITOCOOCTBYIOT peanm3anuu Takux GpyHkimil Koncrutymmu P® kak rHoceonornyeckast, akCHOJIOTH-
YyecKas, FepMEHEBTUYECKas U 9BPUCTUYECKAS.

KoHCTUTYIIMOHHO-TTPaBOBbIE HOPMBI-TIPUHIIUIIBI IMEIOT Psifi OCOOEHHOCTEH, BbI/IEJICHUE U aHa-
JIM3 KOTOPBIX MO3BOJISAET NIOHATH POJIb 3TOTO BUJA HOPM B CUCTEME IPABOBOIrO perynupoBanus Poc-
curickor Penepauuu:

Hopmbi-npunyunsl evipadicarom UcxXooHvle, OCHO8HbIE NONONHCEHUS KOHCMUMYUUOHHO20 Npasa
U 3AHUMAIOM 0COO0e MeCmo 8 Cuchmeme npagoeozo pezyauposarusi. Hopmbl OTpaciy KOHCTUTYIIMOH-
HOTO IpaBa 00pa3yIoT IEJIOCTHYIO Pa3BETBICHHYIO CHCTEMY, IJIe BCE JIEMEHThI TECHO CBSI3aHBI MEK/Ty
co060ii. HOpMBI-IPUHIIMITHI JIeKaT B OCHOBE 9TOM CUCTEMBI. DTO O3HAYAET, YTO MONOKEHHUSI, 3aKperl-
JIEHHBIE B HOpMax-IPUHLIMIIAX, SBJISIOTCS IEPBOOCHOBOM /17151 BCEX APYTMX HOPM KOHCTUTYLIMOHHOTO
npaBa. To eCTb B HUX BBIPAKEHBI UCXOLHBIE, OCHOBHBIE ITOJIOKEHUS, ONPEACIIAIINE COACPKAHUE
BCEX KOHCTUTYIIMOHHO-TIPaBOBbIX HOpM. CozepxaHue To00i KOHKPETHOPETYIsSTUBHOW WK OOI1ie-
PETYJIATUBHOM HOPMBI JJOJIKHO OCHOBBIBATHCSl HA HOpMe-TIpUHLUIEe. HOpMBbI-TPUHIMUIIBI BHICTYIAIOT
CBOEOOpa3HbIM KOHCTUTYUPYIOIIUM (DAaKTOPOM B CHCTEME OTpACiIv, OOBEUHSIOT €€ HOPMbI, MHCTH-
TYTHI.

Oco0y1o posb UTPAIOT HOPMBI-TTPUHITUTIBL, cofiepxkaruecs: B Koncrurynum Poccuiickoii Pepie-
patn. OHM UMEIOT 3HAYeHHUE [Tl BCEX OTpaciiell POCCHICKOTO MpaBa M SIBJISIIOTCS CUCTEMOOOpasy-
10IUM (PaKTOPOM T BCEM POCCUICKON HOPMATUBHOM crcTeMbl. O6 0co00M 3HAUYCHUN HOPM-TIPUH-
LMIIOB, 3aKperieHHbIX B Konctutyimu PO, I'. A. I'aocues nviuer: «KOHCTUTYHIMOHHBIE TPUHLMIIBI
B CUJTy CBOEH JIJAKOHMYHOCTH BOIUIOHIAIOT B cebe Myx v cMbicil Korctutyrmu. IMeHHO 03TOMY OHM
CO3/1aI0T BO3MOKHOCTb a1alITUPOBATh KOHKPETHBIE KOHCTUTYLIMOHHBIE HOPMBI K IIOCTOSIHHO U3MEH -
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IOIIMMCS YCTIOBHSIM OOLIIECTBEHHOM JKM3HU. «ByKBa KOHCTUTYIIMOHHOTO ITPaBa — 3TO €r0 KOHKPETHBIE

HOPMBI, IyX €TI0 — B HOpMaX-HpI/IHL[I/IHaX>>269.

Hopmbl-npunyunst KOHCIMUMYyYUOHHO20 NPABa MECHO CEA3aHbL MeXHCOYy CoOoU u o6pasyom
uenocmuyio cucmemy. BepHo ykaspiBan O. E. Kymaghun, 910 «KaXIblil KOHCTUTYLIMOHHBIN TPUH-
LMIT CyHIeCTBYeT He caM 1o cede. OHM KOHCTUTYUPYIOT IOCYAApPCTBO B COBOKYIMHOCTH M IOTOMY

HAOJIKHBI pACCMATPUBATLCA TOJIBKO BO B3daMMOCBA3U. KOHCTI/IT}’HI/IOHHHC NPUHOUIIBI MOT'YT HOIIOJI-

HATh U KOHKPETU3MPOBATh APYr Apyra, a CJIeA0BaTeIbHO, BCE OHU HAaXOAATCS BO B3aUMOCBSIZU» 270

Hanpumep, HopMa-npuHIIUIIL, 3aKperuisiomasl pa3ejeHue BlacTell Ha 3aKOHOAATEIbHYIO, UCTIOIHU-
TeJbHYI0 U cyaeOHyIo (cT. 10 Koncturyum Poccuiickoii ®enepariun) qONOMHSIETCS TPUHITUIIOM pPas-
IpaHUYEHUS NTPEIMETOB BEAECHUS M MOJTHOMOYMI MEX]y OpraHaMu rocyJapcTBeHHou Biactu Poc-
cuiickoit Pefepaliv ¥ opraHaMy TOCyIapCTBEHHOW B1acTu cyobekToB Poccuiickoit ®eneparum (4.
3cr.5, 4. 3 cr. 11 Koncruryuum Poccuiickoit @enepariyn). B Koncrutyum Poccuiickon ®eaepaunun
coziepkaTbCsl HOPMBI, 3aKPEIUISIONINE TPUHLUIIBI HE3aBUCUMOCTH, OTKPBITOCTU CY/IOIPOU3BO/ICTBA,
COCTS3aTeIbHOCTH M PABHOIIPABUSI CTOPOH. DTH NIPUHLMIIBI TIOJIyYMJIM KOHKpeTHu3auuio B denepaib-
HOM KOHCTUTYLIMOHHOM 3akoHe OT 21 utons 1994 r. Ne 1-®K3 «O Koncruryunonnom Cyne Pocenii-

CKOU (I)C,HepaHI/II/I>>271 (r1. 4 ®K3). Hanpumep, crarea 29 ykazannoro ®K3 kOHKpeTU3UpyeT NpUH-
UM HE3aBUCHMOCTH cyaei crieayiomum oodpazom: «Cyapu Koncrurynmonnoro Cyna Poccuiickoit
Penepanuny HE3aBUCUMBI U PYKOBOJCTBYIOTCS IIPY OCYILIECTBIIEHUM CBOMX ITOJTHOMOYMHA TOIBKO KOH-
crutyuuen Poccuiickont ®enepaunu u HactoammM PegepanbHbIM KOHCTUTYLIMOHHBIM 3aKOHOM. B
coei gearespHocTy cyap Koncrurynnonnoro Cyna Poccniickon ®enepanyy BBICTYNAIOT B IMYHOM
KauecTBe M He MPEJICTABIISIOT KAKUX OBl TO HHA OBLIO TOCYJaPCTBEHHBIX MJTA OOIIECTBEHHBIX OPTaHoB,
NOJIMTUYECKUX MAapTUl U ABUKEHUH, TOCYJapCTBEHHBIX, OOIIECTBEHHBIX, UHBIX MPEANPUATUH, YUpe-
KIAEGHUH ¥ OpraHU3alvii, JOKHOCTHBIX JIUII, TOCYJAPCTBEHHBIX U TEPPUTOPHAIBHBIX 00pa30BaHUI,
HallAl, COLIUAJIbHBIX TPYIII.

Pemenus n gpyrue aktsl Koncrurynnonsoro Cyna Poccniickon ®enepaiuy BEIpaxkalT COOT-
BercTByomyio KoHcturynmm Poccuiickoit ®enepanuy MpaBoByl0 HO3UIMIO CyAEH, CBOOOAHYIO OT
MOJIUTUYECKUX NTPUCTPACTUM.

Cynpu Koncrurynmonnoro Cyna Poccuniickon ®epepaiiny NpMHUMAIOT PELIEHUS B YCIOBHUSIX,
MCKJIIOYAIOLIMX MTOCTOPOHHEE BO3/EHCTBHE HAa CBOOOAY UX Bojen3bsaBieHUs. OHM He BIIpaBe 3arpa-
MIMBATh WM TIOJy4aTh OT KOTO Obl TO HU OBLIO YKa3aHHs 1O BOITPOCAM, TIPUHSATHIM K MTpe/IBapUTETh-
HOMY M3y4eHHIo oo paccmarpubaeMbiM KoncrurymonnsiM Cynom Poccuiickoit @epepanum.

Kakoe 6bI TO HM OBLTO BMEIIATENBCTBO B JesitenbHOCTh KoHetuTynmonnoro Cyna Poccuiickoit
depeparu He JI0MyCcKaeTCsl M BJEYET 3a COOOH NMPEeSyCMOTPEHHYIO 3aKOHOM OTBETCTBEHHOCTb».

Tak, Hanpumep, H. C. bonoape v IO. B. Kanpanoea nuiiyT 0 B3aMMOCBSI31 IIPUHLIMIIA PaBEH-
CTBa, 3aKperuieHHOro B cT. 19 Koncturynnm P® ¢ uHbIMM HOpMaMU-IIPUHLMIIAME: HAPOIOBJIACTUSA

(c1. 3), cormanbHOTO rocynapcrsa (cT. 7), popM cOOCTBEHHOCTH (CT. §), MOJIUTUYECKOTO ILTI0paTU3Ma

(ct. 13), cBerckoro rocygapcrsa (ct. 14) 272,

371ech TakkKe clieqyeT OTMETUTh OCOOEHHOCTh HOPM-TIPUHIIMIIOB, coAepkamuxcs B 1. 1 Kon-
crutyuuu Poccuiickoit @enepaimy — «OCHOBBI KOHCTUTYLIMOHHOTO CTPOsi». DTa IJlaBa COAEPKUT
WCXOJHbIE HayaJla, TPUHIUIIBIL, KOTOPHIE SIBJISAIOTCS OCHOBOHM AJIsI BceX ApPYrux HopMm KoHcTuTynum
Poccuiickoit @enepanivii. 910 HOPMATUBHO 3aKperuieHo B 4. 2 cT. 16, rae cka3zaHo, YTO «HUKaKHhe
Apyrue nonoxeHusi Hactosimell KOHCTUTyMu He MOTYT MPOTUBOPEUUTh OCHOBAM KOHCTHUTYLIMOH-
Horo crposi Poccuiickoit ®eneparnum». 31ech MOKHO J00aBUTh, YTO OCHOBAM KOHCTUTYIIHOHHOTO
CTPOS1 HE JIOJKHBI TPOTUBOPEUUTH U BCE MHBIE KOHCTUTYIIMOHHO-TTPABOBBIE HOPMBI, 1 HOPMBI APYTUX
oTpacei rpasa.

B upeasne HOPMBI-IPUHIMITBL HE JIOTKHBI TPOTUBOPEUUTD APYT Apyry. OJHaKo MX 3aKperiie-
HHE B 3aKOHaX 3a4acTyi0 OOBSICHSIETCS CyObeKTUBHBIMU (HAIIPUMEp, MOJUTUYECKUMU) IPUIMHAMU;
HEJJOCTaTKaMH 3aKOHOJATEeIbHON TeXHUKH U Jp.). B pe3ysbTaTe Ha MpakTUKe BOBMOXKHO CYITIECTBO-
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BaHUE MPOTUBOPEUMBBIX HOPM-IIPUHUMIOB. Tak, HEKOTOpOE MPOTUBOPEUNE HOPM-TPUHILIMIIOB MBI
MoxeM yBuaeTh gaxe B Koncrutynuu P®. B craree 10 3akperuieH npuHIMI pa3jeieHus BIacTei,
KOTOpPBIM 3BYUYMT 3Jiech caeayomum odpasom: «[ocynapcrBennas Biacts B Poccuiickoit denepa-
IIMM OCYILIECTBIISIETCS HA OCHOBE pa3fiesieHHs] Ha 3aKOHOJATEIIbHYIO, UCTIONTHUTENBHYIO U CYAeOHYIO.
OpraHsl 3aKOHOJIATETLHOM, UCTIOJTHUTEIBHOW U Cy/IeOHOM BJIACTH CAMOCTOSATENIbHBI». A B cTathe 11
Mbl yuTaeM: «l'ocygapcrBeHHyIo BiacTb B Poccuiickoit @eneparyu ocymectsisioT [Ipesuaent Poc-
cuickort Peneparu, PenepansHoe Codpanue (Coser Peneparu u ['ocynapcrsennas [yma), [pa-
BUTeNbCTBO Poccmiickoit @enepannu, cyasl Poccuiickoit ®eneparvin». Takum 00pa3om, 3/1ech nepe-
YHCJIEHbl OPTaHbl, BXOASIIME B TPY BETBH BJIACTH (3aKOHOJATEIbHYIO, UCTIONHUTENIBHYIO U CYJeOHYIO)
u Ilpesunent Poccuiickoit Peneparyv, He BXOJALUIMA HU B OAHY U3 3TuX BeTBell. [IpoTrBopeun-
BBIMU SIBJISIIOTCS 3aKperuieHHble B 4. 3 cT. 5 Koncturyimu Poccuiickoit denepariul pUHIIUIIBI TOCY-
JApCTBEHHOM 1IEJIOCTHOCTU U caMooIpeesieHns1 HapooB B Poccuiickort ®epepaiii. AHTUTIONAMU

ABJIAKOTCA IMIPUHIUIIBI ITPABOBOI'O roCyaapCrBa 1 COONUAJIbHOI'O roCyaapCrBa, JekKalnue B OCHOBE KOH-

CTUTYLIMOHHOTO cTpost Poccuiickoit ®enepaumu (cr. 1 u cr. 7 KoHcTutyimm PCI>)273.

Paccmorpum B KauecTBe puMepa COOTHOIIEHUE ITPUHIIUIOB I'PaXX AaHCTBA U ITPUHLIUIIOB U30U-
paresnbHoro npasa. CornacHo cr. 6 @3 «O rpaxnganctee PP» «'paxnanun Poccuiickoit denepa-
LM, UMEIOLIUI TaKKe MHOE IPaxJaHCTBO, paccMarpuBaercs: Poccuiickoil denepatineid TOJIBKO Kak
rpaxaaHuH Poccuiickoit ®deaepanyu, 3a UCKIIOYEHUEM CITy4yaeB, NPEAyCMOTPEHHBIX MEXIyHapo.-
HbIM j1oroBopoM Poccuiickoit ®epeparmu nim dpesiepaibHbIM 3aKOHOM». B TO ke Bpems coryacHo 4.
3.1. ct. 4 ®3 «O06 OCHOBHBIX rapaHTHUsIX N3OMpATEIbHBIX MTPaB U MpaBa Ha ydacTre B pedpepeHayme
rpaxnan Poccuiickoit ®enepann» «He nmMeor npaBa ObITh M30paHHBIME TpaxkgaHe Poccuiickoi
depeparyu, UMEOIIUE MPAXAAHCTBO MHOCTPAHHOTO rOCYJapcTBa JIMOO BUJL Ha KUTEJILCTBO MIIM MHOW
JOKYMEHT, MOATBEPKAAIOLIMI PAaBO Ha MOCTOSIHHOE NMPOXMBaHUe rpaxgaHuHa Poccuiickoit dejie-
paLyM Ha TEPPUTOPUM MHOCTPAHHOTO I'OCYIapCTBa. YKa3aHHbIE I'pakJaHe BIpaBe ObITh N30paHHBIMU
B OpraHbl MECTHOI'O CaMOYIIPaBJIEHHUs], €CJIM 3TO NMPELYCMOTPEHO MEXIyHapOJHbIM J0roBopoM Poc-
cuiickoit Penepanuu». [Ipeacrasisercs, 4TO JaHHbIE HOPMbI-IPUHLIMIIBI IPOTUBOPEYAT APYT JPYTY,
TaK Kak B OIHOM CJIy4ae yCTaHaBJIMBaeTCs1 Oe3pa3nuue TocyAapcTBa K HATMYMIO TPakJaHCTBA MHO-
CTPAHHOTO TOCYJApCTBa, a B APYTOM — HAIMYME IPaXAAHCTBA MHOCTPAHHOIO IOCYAApCTBA JIMIIAET
JIMLO MAaCCUBHOIO M30MpaTeIbHOTO Mpasa. Ml HecMOTps Ha TO, UTO B IPUBEICHHOM IPUMEPE 3aKOHbI
PEryJUPYIOT OTHOLIEHHUS], SIBJISAIOLIMECS PEJMETOM pa3HbIX MHCTUTYTOB KOHCTUTYLIMOHHOTO TpaBa,
TaKoe MPOTUBOPEYME, Ha Halll B3[JIs1[, HEJIOMYCTUMO. 3[1eCh BO3MOKHO PAaCCykJIEHUE OT IPOTUBHOTO.
[TpeanonoxuM, 4yTo NPUHLMIbBI PA3HBIX UHCTUTYTOB KOHCTUTYLIMOHHOIO ITPaBa MOI'YT HE COOTBET-
CTBOBATh Jpyr Apyry. Torja, ecim B MHCTUTYTE IPaskIaHCTBA 3aK PEeIlIeH MPUHLIMI PAaBHOTO I'pask1aH-
CTBA, CYyTh KOTOPOIO CBOJMUTCS K TOMY, UTO Bce rpaxaaHe Poccuiickoil @enepaiyiy paBHbI B paBax,
HE3aBUCHMO OT OCHOBAHUI MPUOOpeTeHNs rpakaaHcTBa. To Momyvaercs, 4To B IpyroM UHCTUTYTE,
HarpuMep, OpraHoB FOCYAAPCTBEHHON BJIACTH 3aKOHOZATENIb MOXET CO3/1aTh HOPMY, ITPOTHBOpEYa-
IIyI0 JaHHOMY TPHHIMITY ¥ yCTaHABJIMBAIOLIYI0 TpeOOBaHME OMpPEeIeHHOr0 OCHOBAaHUS Mpruoope-
TEHHsI IpakJaHCTBa (IOMYCTHM TIpH BhiOOopax aemytaroB ['ocymapcrBenHoit dymsl denepaibHOro
Co6panus Poccuiickoit @enepanyn). Takum 00pa3zoM, HOpMbI-ITPUHLIMIIBL, TPUHAIEKALME K OJHON
OTpaciM MpaBa (Jaxe U MpUHaJIeKall|e K pa3HbIM MHCTUTYTaM 3TOM OTPAC/Iv) He JOJKHBI IIPOTH-

BOPEUUTH JIPYT JPYTY.
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KoHen 03HaKOMHUTEJIBHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.
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