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Auekcell 'ennaabeBudy CtenaHoB
CemeliHOe MpaBoO, OTBETHI HA
3K3aMEHAIMOHHbIE OMJIETHI

Bce npasa 3auwuwienvl. Huxakas uacmv 31eKmMpOoHHOL 8epCULL dMOLL KHUZU He MOXMcem Oblmb
B0CNPOU38e0eHA 8 KaKoli Obl Mo HU ObLA0 opMe U KAKUMU Obl MO HU ObLAO CPeOCBAMU, BKAHOUAS
pasmewjerue 6 cemu MHmeprem u 6 KOpnopamueHuix cemsix, Ons YACMHO20 U NYONUUHO20 UCNONB3O-
8aHUS 0€3 NUCbMEHHO20 PA3PEULeHUs. BAA0ENbUA ABIMOPCKUX NPAB.
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1. IlonsiTHE ceMeliHOTO MpaBa

Breperie OpauHoO-ceMeiiHble OTHOIIEHHSI TIOYYMJIM TIPABOBOE PETYJIMPOBAHHE B COBET-
ckom CeMeiHOM KOJIeKCe 3aKOHOB 00 aKTax rpakaaHckoro cocrosHust 1918 r. B 1936 r. mpaBo-
BOE pEryJMpoBaHHE CEMEMHO-OpaYHbIX OTHOIIEHUH MOJYYMJIO HOBOE Pa3BUTHE B MOCTAHOBJIEHUU
MUK u CHK CCCP ot 27 uioHst 1936 r. «O 3anperieHun abOpTOB, YBEJIMYEHUN MaTepraIbHOM
MIOMOIIIM POKEHULIAM, YCTaHOBJIEHUM TOCYJAPCTBEHHOW MOMOIIM MHOTOCEMEHHBIM, paclIMpeHUH
CEeTH POIWJIBHBIX JOMOB, JE€TCKUX CaJOB, YCHJICHUH YTOJIOBHOTO HAKA3aHMS 3a HEIUIaTeX aJuMeH-
TOB M O HEKOTOPHIX M3MEHEHHUSIX B 3aKOHO/IATENICTBE O Opake U ceMbe». JlaybHeliee yKperieHne
ceMeiHO-OpayHble OTHOILLIEHUS Kak oTpacib npaBa noayumiu B Kogekce o 6pake u cembe PCPCP,
KOTOPBII ObLT IpUHAT Ha msiToi ceccru BepxosHoro Cosera PCOCP cempmoro cosbiBa 30 wions
1969 r.

B Hacrosiiiee BpeMsi OCHOBHBIM HOPMAaTHMBHO-TIPABOBBIM aKTOM, PErYJIUPYIOLIMM CEMEWHO-
IIPaBOBbIE OTHOIIEHUS Ha TeppuTopuu Poccuiickoil ®enepauyu, sBnsercs CemelHbIH KOOAEKC
Poccuiickoit Penepanum, npuHatelii [ocymapctBenHoit dymoit Poccuiickoit ®enepauun 8
nekadps 1995 r. CK ycmanasausaem ycaosust u nopsi0ok 6CmynaeHust 8 opax, npekpaujeHus opaxa,
NPUBHAHUSL €20 HEOeliCIBUMENbHbIM, PeYAUpYent AUMHbIE U UMYULECTIBEHHbIE OMHOUEHUST MENCOY
UNEHAMU CeMbU, OPY2UMU POOCMBEHHUKAMU U UHLIMU MUUAMU U Onpedensiem (popMbl YCmpoticmed 6
cemblo Oemeli, 0CMasuuxcs 6e3 noneveHus pooumeneil.

OcHoBoOMNoJIaralo UM NPHHIUIIAMH CeMelHOr0 3aKOHOJaTeJIbCTBA ABJISAIOTCS:

a) enuHOOpauyre (MOHOTaMHbIA Opak), He JOIYCKAeTCs 3aKJIIoUeHre Opaka, eciiM JIMIO YkKe
COCTOUT B IpYTOM 3aperucTpupoBaHHOM Opake;

6) IPUHIMIT JOOPOBOJIBHOCTH OPaYHOrO COI03a — BHIOOP CYNpyra M BCTYIUIEHHE B OPaK 3aBUCUT
MCKJTIOUUTENIHHO OT BOJIM JIMII, BCTYMAIOIIMX B OpaK;

B) IIPUHLIMI IPU3HAHUSA Opaka, 3aKII0UeHHOT0 ToIbKO B opraHax 3AI'Ca. bpak, 3aKk/10ueHHbIi
IO PEJIUTUO3HBIM 00psaM, JTMO0O (paKTUYECKOe COCTOSIHUE B OpayHbIX OTHOIIEHUIX Oe3 perucTpalum
Opaka B opraHax 3AI'Ca, siBjsieTcs JIMYHBIM J€JI0M KaXA0TO I'paklaHuHa, HO He BJIeYeT 3a coOon
HUKaKHX MPaBOBbIX MOC/IE/ICTBUIA;

I') IPUHLIMIT PABEHCTBA CYNIPYTOB B CEMbE — O3HAYaeT PaBEHCTBO MIPaB M CBOOO]L CYIPYIOB;

€) IPUHLIMI pa3pelieHs BHYTPUCEMEMHBIX BOIIPOCOB IO B3aMMHOMY COITIACHIO — TECHO B3au-
MOCB$I3aH C IPUHLIMIIOM PAaBEHCTBA CYIIPYTrOB U JIEXKUT B OCHOBE BCEX CEMEMHBIX OTHOIIEHUI: MEK/1y
POIUTENISIMU U AETBMH, MEXAY APYTMMH YWIEHAMH CEMBbH;

) TIPUHIMIT IPHOPHUTETa CEMEHHOTO BOCITUTAHUS IeTei, 3a00ThI 00 MX OJ1arocOCTOSTHUM M pas-
BUTUH, 00eCHeYeH!s1 IPUOPUTETHOM 3alUTHl IPAaB U MIHTEPECOB HECOBEPIIEHHOJIETHUX U HETPYHO-
CIIOCOOHBIX YJIEHOB CeMbH. [IaHHBIN MPUHIMI NOJOKEH B 0OeCreueHre TeHJeHIIMI HOBOTO CeMeii-
HOTO 3aKOHOJIATEIbCTBA — pACCMATPUBaTh peOeHKa Kak CaMOCTOSITENIbHBIA CyOBeKT mpasa. [IpaBoBoe
NOJIOKEHME peOeHKa B CeMbe OIpeiesisieTCsl C TOUKH 3peHus peOeHKa (a He MpaB U 00sI3aHHOCTEN
ponmrereii), peOeHOK MMeeT PaBo: BbIpakaTh CBOE MHEHHE, TIpaBa Ha 3a00Ty M BOCIUTAHNE CBOMMU
POIUTENISIMU U APYTHUe MPaBa;

3) obecrieyeHre NPUOPUTETHOM 3aIlUThl IPaB U CBOOOJ, HETPYAOCIIOCOOHBIX YWIEHOB CEMBH.

CK P® conepxut HOpMBI, 00S3bIBAIOIIME, B YACTHOCTH, COBEPLIEHHOJIETHUX JIeTel K conep-
’KAQHUIO CBOMX HETPYAOCIOCOOHBIX POOMTENIEH, CyNpyra v ObIBIIErO CyNpyra K COOEepKaHUIO CBOETO
HETPYJOCIOCOOHOTO CympyTa.

Koncruryuusa P® ycraHaBiuMBaeT NMPUHLMII PABHONPABHSA TpakJaH HE3aBUCUMO OT IOJa,
pachl, HALMOHAJILHOCTH, SI3bIKA, TPOMCXOXKIEHHUS, UMYIIECTBEHHOTO M JOJKHOCTHOTO IMOJIOKEHHUS.
Bo ncnonnenne ganHoro koHcrutyoHHoro npuHuuna CK PO copepxut nonoxenue, 3ampeniano-
miee JiioOble (hOPMBI OTPaHMYEHUsI TIPaB I'pakJaH NP BCTYIUIEHHM B Opak M B CEMEHHBIX OTHOIIe-
HUSX M0 NPU3HAKAM COLIMAJIbHOM, PaCcOBOM, HALIMOHAJIBHOM, SI3BIKOBOW WMJIM PEJIMTMO3HOM MpUHA[-
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JIe;kHOCTH. bosee TOro, MrpaBa rpaxjiad B CEMbE MOT'YT OBIThH OI'paHUYCHBI TOJILKO 3dKOHOM M TOJIBKO
B OEJIAX 3alIUTHI ITPaB U 3aKOHHBIX MHTEPECOB APYTUX YICHOB CEMbHU.
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2. IIpeamMeT ceMeiHOT0 MpaBa

IIpeameToM To# MM MHOM OTPACIH ITpaBa MPUHSTO HA3BIBATH KPYT TeX OOIIECTBEHHBIX OTHO-
LIEHUH, KOTOPBIE PETYJIUPYIOTCS HOPMaMU 3TOU OTPACIIU ITpaBa. B cOOTBETCTBUM € 3TUM npedmenom
ceMelin0z20 npasa AeAAMCs OMHOWEHUs. NO 3AKAIOUEHUI0 OpaKa, npekpaueHuto Opaka u npusHa-
HUIO €20 HeOeliCMBUIMENbHBIM, UMYULECTNBEHHbIE U HEUMYULECTNBEHHbIE OMHOUEHUS MeNHCOY UNEHAMU
cembly — cynpyzamit, pooumensimu u 0emomu (YCoIHOBUMENAMU U YCLIHOBNEHHBIMUL), A 8 CAYUASX,
NPeoYCMOMPEHHBIX CEMEHbIM 3AKOHOOAMENbCNBOM, — MeHCOY OPY2UMU POOCBEHHUKAMU U UHBIMU
auyamy, a makdyice opmsl U NOPAOOK YCMPoUcmea 6 cemvlo 0emell, OCmaguiuxcsi 6e3 noneueHus:
podumeneii. DT BU/bl OTHOLIEHUI 00beIMHSAET TO, YTO BCE OHM BO3HUKAIOT U3 Opaka, poAcTBa U
OTHOIIIEHUH, IPUPABHMUBAEMBIX 3aKOHOM K poiCcTBY. HOBEION B COBPEMEHHOM 3aKOHOJATENILCTBE
CTaJIO UCKJIIOUEHNE U3 TIPEAMETA PETryIMPOBAHUSA CEMEUHOIO 3aKOHOIATENBCTBA BOIIPOCOB, CBA3aH-
HBIX C PETMCTpaLMEN aKTOB I'paxAaHCKoro cocrosiHusA. B Hacrosmee Bpemsa 'K PO B cr. 47 omnpe-
aessieT oOIIre MOJOKEHHS PETMCTPalliK B OpraHax 3alyCcH aKTOB I'PakIaHCKOTO COCTOSTHUSL. AIMHU-
HUCTPATUBHO-IIPAaBOBBIE HOPMBI O PETUCTpalU B cOOTBEeTCTBUM C I1. 4 cT. 47 'K P® conepxarcsa B
OT/JEJIbHOM 3aKOHOJATeIbHOM akTe — defiepasibHOM 3akoHe «O0 akTax rpaxJaHCKOrO COCTOSIHUS».

K Ju4YHBIM (HeMMyIIeCTBEHHbIM) OTHOLIEHUSIM, PEryJIUPYEMbIM CEMEHHBIM 3aKOHOJA-
TEJILCTBOM, OTHOCSITCSI: BCTYIUIEHHE B OpaK M MpeKpalleHue Opaka, OTHOLIEHHUS MEXIy CylnpyramMu
IIPY PeleHUH BOIIPOCOB KU3HU CEMBH, BbIOOpa (haMUIUU MPH 3aKJII0YEHUH U PACTOpP:KEHUU Opaka,
OTHOLLIEHUsI MEXAY POAUTENSAMU U AETbMU MO BOCIUTAHUIO U 0Opa3oBaHuIo aeted u ap. K umyie-
CTBEHHBIM OTHOLIEHHSIM OTHOCSITCSI aJJUMEHTHBIE 0053aTe/IbCTBA WIEHOB CEMbU M OTHOILIEHHS I10
MOBOAY OOILEro M pa3iesIbHOIO UMYIIECTBA CYIIPYTOB.

OTHoOWEeHUsI B ceMbe HOCAT JHMYHO-J0BEPHUTEJbHbIIl XapaKTep, CTPOATCS Ha OCHOBE
MOOBM ¥ B3aMMOIIOHMMAHMS, ONPENeSIOTCs ITIaBHBIM 00pa3oM MOpPaJIbHO-3TUYECKHMMHU U HPAaB-
CTBEHHBIMM IpaBWJIaMH. B cuily 3TOro nmprMeHeHue HOpM ITpaBa K CEMEMHBIM OTHOLIEHUSAM 3Ha-
YUTEJIBHO OTPAaHMYMBAETCA. 3aKOH, BTOPrasch B CEMEHHbIE OTHOILLEHMS, OFPaHMYMBAECTCA YCTa-
HOBJIEHMEM TaKUX HOPM, KOTOpBIE CIIOCOOCTBYIOT YKPEIUIEHHIO CEMbH, U CTApaeTCs MPeJOCTaBUTh
BO3MOXHOCTb YYaCTHMKaM CEMEMHBIX OTHOLIEHWH CaMMM OINPENENIATh COAEPKAHUE CBOMX IIPABO-
OTHOIIEHU! C TIOMOIIBIO Pa3IMYHBIX COIVIAIIeHNH (OpavyHbIX AOTOBOPOB, COIMIAIIEHWH 00 yruiate
QJIMMEHTOB U T. 11.). B yacTHOCTH, 4TO KacaeTcsi MMYILLECTBEHHbIX OTHOLIEHUI MEXy CYIpPyraMHy,
HOPMBbI CEMEMHOI0 3aKOHO/IATE/IbCTBA HAMPABJIEHB! HA TO, YTOOBI MPH PErYJIMPOBAHUM UMYIIIECTBEH-
HBIX OTHOLIEHUM B CEMbE MCKJIIOUUTh WM MO KPAHEW MEpE CMATYUTD MOCIEACTBUSA UMYILECTBEH-
HOT'O HEPAaBEHCTBA B CEMbE, 3ALIUTUTh UHTEPECHl SKOHOMUUECKH CIAOBIX YWIEHOB CEMbU, COXPAHUTh
BBICOKME HPABCTBEHHBIE Ha4ajla BO B3AMMOOTHOIIEHUSAX YWIEHOB CEMbH.

CemeliHOE 3aKOHOAATENBCTBO HE IAET ONIPEAEIIEHUS CEMBU U CBA3BIBAET MIOHATHE CEMBU C KPY-
T'OM €€ 4JIEHOB, KOTOpble 00pa3yloT ee COCTaB. B COOTBETCTBIM € STUM ONpeesieTcsl OHATHE «WIeH
CeMbU». B 4MCII0 YIEHOB CEMBU B COOTBETCTBUY C CEMENHBIM 3aKOHOIATEILCTBOM BXOIAT: CYNPYTH,
POIMTENH U JIETH, POIIHbIE OpaThsl U CeCTphl, OAOYIIKY M JEAYIIKH, MACBIHKYA U aT4epHLIbl, OTIAM
Y Mayexa, BHYKH, YCBIHOBUTEIH, OTIEKYHBI, TOTIEYUTEIIN, IPUEMHBIE POIUTEIIN, BOCITUTATEIH, BOCIIU-
TaHHUKH, IPUHATHIE B CEMBIO IETU U JPYyTHe YjIeHbl ceMbU. [Ipr 3TOM 3aKOHOIATEIbCTBO HE YCTaHAB-
JIMBAET OKOHYATEJILHO NIEPEYEHDb WIEHOB CEMBH, MPENOCTABIIAS TEM CAMBbIM BO3MOKHOCTb BKJIIOUUTH
B COCTaB CEMBH M MHBIX JiL. OTCYTCTBHE B CEMEMHOM 3aKOHOAATEIbCTBE TEPMUHA «CEMbSI» CBSI3aHO
C T€M, UYTO NOHATHE CEMbSI HOCUT COLIMOJIOTMUYECKUH, a HE NTPaBOBOU XapakTep. Teopus ceMerHoro
rpaBa ONpeaesisieT MOHATUE «CEMbsI» KaK KPYT JIML, CBA3aHHBIX JIMYHBIMA HEMMYIIECTBEHHBIMU U
MMYIIECTBEHHBIMU TIPaBaMH M OOS3aHHOCTSIMH, BBITEKAIONIMMH U3 Opaka, pOJCTBA, YCHIHOBJICHUS
WA MTHON (DOPMBI IIPUHATHSA AETEW HA BOCIIUTAHUE B CEMBIO.
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3. Cemeiinoe npaBo B cucteme npasa P®.
CooTHolIEeHNEe ceMeHHOr0 M HHLIX OTpacJeil nmpaBa

[pencraBnenue o ceMeliHOM IpaBe OyneT OoJiee MOMHBIM M SICHBIM NP €r0 pa3rpaHuueHUH
C UHBIMM OTpPACIIIMU MpaBa. B nepBylo ouepesib paCCMOTPUM COOTHOLIEHHE CEMEMHOTO U Ipask/1aH-
CKOrO TpaBa.

I'paxkjaHCKOe NpaBO MPHU3BAHO PEryIMPOBATh MMYILECTBEHHO-CTOMMOCTHbBIE OTHOLIEHMS.
Cembs nIpeAcTaBisieT cOO0O SIKOHOMHUECKYIO SYErKy OOIIeCTBA, U MEXAY OTAEIbHbIMU WJIEHAMU
CEMBH TOXE MOT'YT CKJIa[IbIBAThCS UMYIIECTBEHHBIE OTHOIEHH . OJHAKO UMYILECTBEHHbBIE OTHOLIE-
HUS B CEMbE HOCAT MHOM XapaKTep, HeXeJU PeryvpyemMble I'pakJIaHCKUM IIPaBOM, B CUJIY TOTO YTO
OHM He MMEIOT CTOMMOCTHOTO npu3Haka. Hanpumep, ripu ornpeaeneHny paMepa ajJlMMEHTOB OTCYT-
CTBYET B3aMMHOE COM3MEPEHUE UMYIIECTBEHHBIX 3aTPaT, IPOM3BEICHHBIX YjeHamMu ceMbu. Henmy-
IeCTBEHHbIC OTHOILIECHHUS, CKJIAIBIBAIOIIAECA MEXIY YICHAMHM CEMbH, OTJIMYAIOTCS OT pETyJu-
PyEMBbIX HOpPMaMHU T'pakJaHCKOTO IpaBa Te€M, YTO CKJIAJBIBAIOTCS MEk1y KOHKPETHBIMH, CTPOIO
OIpe/Ie/ICHHBIMU WIEHaMU ceMbU. B TaHHOE Bpems MpOMCXOAUT CONMKEHUE OTHOLLIEHUH, Peryimpy-
eMbIX HOPMaMM CEMEWHOro M I'pak/JIaHCKOro MpaBa. B yacTHOCTH, 3aK/l0UeHUe MEXAy Cylnpyramu
OpayHbIX KOHTPAKTOB, npexycMoTpeHHbIX CK P®, nenaer BO3MOKHBIM Mepexof oT 0OI1ei CoBMeCT-
HOI COOCTBEHHOCTH CYIPYTOB K J0JIeBOM coOcTBeHHOCTHU. [TonoOHbIe TeHAEHIINK HaIIlI CBOE OTpa-
JKEHUE B TOM, YTO HEKOTOPBIE, MPEX/1e TPAAULIMOHHbIE, HOPMBI OpauHO-CEMEMHOro MpaBa OKa3aJIMCh
BKyoueHHbBIMU B 'K P®.

B omnure ot HOpM aJMUHUCTPATUBHOIO IPaBa, KOTOPbIE IPUMEHSIOTCS B LIEJISAX PeryarupoBa-
HUS1 OpPraHMU3alIMOHHBIX OTHOILIEHUH, HOPMbI CEMEMHOTO IpaBa He HOCAT U HE MOT'YT HOCUTb BJIACTHO-
pacropsauTeNbHbIN XapakTep. OTHOLIEHUSA B CEMbE CTPOATCS Ha YCIOBHUAX PABHOIIPABUS CYIIPYIOB,
IOOPOBOJILHOCTH MX COBMECTHOTO COKMTENIBCTBA, MOSTOMY METOJ BJIACTU-TIOMYMHEHHS], KOTOPHIA
IIPUMEHseTCs B aIMUHUCTPATUBHOM I1paBe, HEIIPUEMJIEM B CEMEIHBIX OTHOLIEHUAX. M XOTs HeKOoTo-
pble HOPMbI CEMEMHOI0 3aKOHOATEIbCTBA, HAIIPUMED AJIMMEHTHBIE 00513aTe/IbCTBA, UMEIOT CXOJICTBO
C HOPMaMHM aIMUHUCTPATHBHOIO I1PaBa, BMECTE C 3TUM MMEIOT CYLIECTBEHHbIE OTJIMYMS, KOTOpbIE
3aKJII0YAIOTCS B OTCYTCTBUU BJIACTHO-PACHIOPSIUTENBHOTO XapaKTepa OTHOILEHUH 1 B HAIIPAaBJIEHHO-
CTHU Ha PEryJIMpOBaHUE OTHOIIEHUIA MEX Iy KOHKPETHBIMU JIMLIaMU — wieHaMu ceMmbu. Harrpumep, CK
P® ob6s3yer B orpesieieHHBIX ciTydyasx 0aOyIleK U Jedyliek COAepkaTh CBOMX BHYKOB, OIHAKO HE
yCTaHaBJIMBaeT 00S3aHHOCTH BHYKOB ITOAUMHSATHCS OaOyIIIKe WM JeyIIKe U He COACPKUT CAHKIMI
3a HapylueHue HopMbl. HOpMBI a JMMHUCTPATHBHOIO MpaBa Yallle BCEro KacaloTcsl HEOIPe/IeJIeHHOTO
Kpyra JIUL, B TOM YKCJIE IOJKHOCTHBIX JIMLL, ¥ YCTAHABJIMBAIOT CAHKLIMM 32 HapylIeHHe 00s13aTeIbHbIX
npaBu noeeAeHus. Harpumep, HapylieHre o npaBujiax MOJb30BAHUSA KUJIBIM MOMELEHUEM Bile-
4eT 3a co00H HastoxkeHue mTpada, a NPUHATHE IPABOMOYHBIM OPraHOM JIMOO JIOJKHOCTHBIM JIMLIOM
pelIeHus, NpeIycMOTPEHHOrO A/IMUHUCTPATUBHBIM KOAEKCOM, — 00513aHHOCTb M0 TTOJYMHEHUIO 1aH-
HOMY peILEHHUIO.

PasrpannyeHrie HOpM KOHCTUTYLIMOHHOTO U CEMENHOTO0 IpaBa clieqyeT IPOBOIUTh B MEPBYIO
ouepenp 1o ux cyobekram. Hanpumep, cr. 38 Koncrurynmm Poccuiickoit denepanmu ycraHaBim-
BaeT IO0JI0KEHUEe O TOM, YTO CEMbsl, MATEPMHCTBO M JIETCTBO HAXOAATCS MOJ 3aIlUTON rocyaapcTBa.
Ha nepBbli1 B3I JaHHas HOpMa MMEET LIENbI0 PETYIMPOBAHUE CEMEWHBIX OTHOMIEHHM. OnHako
CyOBEKTOM KOHCTUTYLIMOHHBIX OTHOIIEHUI SIBJISIIOTCSI OpraHbl MpeAcTaBUTEIbHON BiacTU. VIMeHHO
AEATeIbHOCTh OPraHOB IPEJCTABUTENIBPHON BJIACTH PEryJMpYyeT HOPMbl KOHCTUTYLIMOHHOTO IpaBa
¥ B JaHHOM npumepe. [laHHasi HOpMa HarpaB/ieHa Ha OOecrieyeHre OXpaHbl CEMbU, MATEPHHCTBA
U JIETCTBA CO CTOPOHBI OPraHoOB MpecTaBUTeIbHON BiacTu Poccuiickoit ®enepanyu. B To Bpems
KaK HOpPMbI CEMENHOrO MpaBa, Kak YIOMHHAJIOCh BbIIIE, UMEIOT LIEJIbI0 PEryJIMPOBAHUE OTHOLLIECHUI
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BHYTPU CEMBH, MEK/Ty CYIPyraMu, POAUTEIISIMU U IETbMU, Oa0yIIKaMu 1 eIy IIKaMK U UHBIMH dJie-
Hamu ceMbd. TO ecTh CyObeKTaMU CeMENHBIX OTHOIIEHHUI SIBJISTIOTCS WISHBI CEMbHU.
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4. IlpuMeHeHMe rPakJAHCKOr0 3aKOHO0/1aTeJIbCTBA
K ceMelHbIM oTHOmeHussM. MckoBast
JABHOCTb B CeMeNHbIX OTHOIIEHUSIX

CeMeiiHOe 3aKOHOJATEJbCTBO YCTAHABJIAMBAET YCJIOBHS M NOPSAAOK BCTYIUIEHUS] B
Opak, mpekpameHus Opaka, MPU3HAHUS €ro HeIWCTBUTENBHBIM, a TaKXKe PEryaupyeT JIMYHbIC
MMYILECTBEHHbIE U HEMMYLIECTBEHHbIE OTHOLIEHUS MEX/Y WIEHaMH CEMbH U orpenesser (hopMbl
YCTPOWCTBA B CEMBIO JIeTel, ocTaBIIMXCs Oe3 monedyenus poguteneid. B cr. 4 CK P® ycranosieHo
oO11ee MpaBUJIo, KOTOPOE IIACHT, YTO K CEMEHHBIM OTHOILIIEHHSIM, HE YPEryJIMPOBAHHBIM CEMEIHBIM
3aKOHOZIATEILCTBOM, NMpUMeHsieTcs ['pakJaHCKOe 3aKOHOAATEIbCTBO MOCTONBKY, MOCKOJIBKY 3TO He
MIPOTUBOPEYMT CYLLECTBY CEMENHbBIX OTHOIIECHU.

B nepBy1o ouepeab He00X0UMO OTMETUTH BJHSIHHE HOPM , IPEIyCMOTPEHHBIX CT.CT. 28
(m. 1), 37,292, 575 'K P®. Yka3zaHHble CTaTbi, BO-TIEPBBIX, CTABAT IO/ KOHTPOJIb OPTaHOB OIEKH U
MONIEYUTEbCTBA ACHCTBUS POAUTENIEH, ONIEKYHOB U MONEYUTeNIeH M0 YIPABJISHUIO U PaCOPsKEHUIO
MMYLIECTBOM HECOBEPIIEHHOJIETHUX AeTer. OpraHaMu ONEKH U MONEYUTENBCTBA BHICTYIIAIOT OPraHbl
MECTHOTIO camoyrpasJiieHus. be3 npenBapuTesbHOrO paspelleHusl 3TUX OPraHOB ONEKYH He BIpaBe
COBEpILATh, a MOMNEYUTENb — JAaBaTh COIVIACKE HAa COBEPILEHUE C/IEJIOK M0 OTUYkJICHUIO, B TOM YHUCTIe
OOMeHy WM IapPeHUI0 UMYIIECTBA MOJONEYHOro, Cavye ero BHaeM, B 0e3BO3ME3IHOE MOIb30BAHUE
WIM B 3aJI0T, a TaKXke CAEJOK, BJIEKYIMX OTKa3 OT MpPUHAJIEKALIMX MMOAONEYHOMY IpaB, pasied
ero MMYILECTBA WJIM BbIIET U3 HETO JOJIeH, a TaKiKe JIIOOBIX IPyruX CAENOK, BIEKYIIMX YMEHbIICHNE
uMy1ecTBa nogonevyHoro (1. 2 cr. 37 I'K P®).

[To o6memy mpaBmiy, ycraHoieHHOMY cT. 9 CK P®, Ha TpebGoBaHMs, BBITEKAOIIME U3
CEMEMHBIX OTHOIIEHUH, UCKOBasi JABHOCTb HE PACIpOCTPAHSETCs, 32 UCKJIIOYEHHEM TeX CIIyyaes,
KOIZla CPOK U1l 3aIlMThI HapyleHHoro npasa ycraHoslieH CK P®. Takux ciyyaes 4eTbipe:

1) korjga npeabsABIAETCS UCK O PU3HAHNU HEICHCTBUTESIbHBIM OpaKa, 3aKJII0UEHHOTO € JIULOM,
CKPBIBIIMM HaJlMure BeHepudeckor Oone3nn wim BUY-uHdekmu, oH MOKeT ObITh TIPeIbsBICH B
TEeUYeHHE rofla CO JIHsI, KOTJa APYroi CyNpyr y3Has I JA0JDKeH ObUT y3HATh O HAJTMYUU OOJIE3HU MU
(pakra uapumposanus (1. 4 cr. 169 CK P®P);

2) cynpyr, 4be HOTAPUAJIBHO YJOCTOBEPEHHOE COIJIACHE Ha COBEPILEHUE CAEIKH 10 Pacropsi-
JKEHUIO HEJIBMOKUMOCTBIO WM CAEJKH, TpeOyIollell HOTapuajlbHOTO YIOCTOBEPEHUS U (WJIM) peru-
CTpaLMHy, He ObUIO MOJYYEHO, BIIpaBe TpeOOBaTh MPU3HAHUS CIIEJIKM HE/IEHCTBUTEIBHOM B CyA€OHOM
NOpsiIKe B TEUEHHWE Tofia CO AHs, KOrJa OH Y3HaJI MM JOJDKEH ObUT Y3HaTh O COBEPUICHUM AaHHOW
caenku (1. 3 cr. 35 CK P®);

3) K TpebGOBaHMSIM CYNPYTOB O paszielie OOIIEro UMYIIEeCTBA CYIIPYroB, Opak KOTOPBIX PacTopr-
HYT, IPUMEHSAETCS TPEXJIETHUNA CPOK MCKOBOM JaBHOCTH (11. 7 cT. 38 CK P®);

4) aJMMEHTHI 3a IPOLIEALINIA IEPHOJ] MOTYT OBITh B3bICKaHBI B ITPEZe/ax TPEXJIETHEro CPoKa J10
MOMEHTa OOpaleHHsI B CYH, €CJIM CYIOM YCTaHOBJIEHO, YTO JI0 OOpalieHus B Cy/ IPUHUMAIIFICH MEPBI
K TOJIyYEHHUIO CPEeJCTB Ha COAEpKaHKUe, HO AJIMMEHThI He ObLIM MOJYyYEHbl BCJIEACTBUE YKJIOHEHUS
JMua, 00s13aHHOTO YIUIAYMBaTh AJIMMEHTH, OT uX yruiathl (1. 2 ct. 107 CK P®).

W3 s1oro cremyer, 4To cemMeiiHble MpaBa MOXKHO 3alllMINATh B Cy/le HE3aBUCUMO OT BPEMEHHU, B
KOTOpPOE OHM BO3HMKJIM. Takoe MoJokKeHHe YCTAHOBJIEHO B MHTEpecax 3allluThl [IPaB WIEHOB CEMbH,
He3bI0JIEMOCTH OXPaHbl IIPAB U 3aKOHHBIX MHTEPECOB YYACTHUKOB CEMEIHBIX OTHOILIEHUH.

Ectp 00cTOsITENBCTBA, B CHITY CTEYEHHS] KOTOPBIX CPOK MCKOBOW JABHOCTH YAJIMHSIETCS: TIPH-
OCTAQHOBJICHUE WCKOBOM JABHOCTU M MeEpephB JaBHOCTU. [Ipy MPUOCTAHOBJIEHUMH JABHOCTU CPOK
TEUYEHUS1 CKOBOM JIaBHOCTHU IPEPBIBAECTCS M C MOMEHTA, YKa3aHHOTO B 3aKOHE Ipofoskaercs. [lpu
niepepbiBe CPOKa MCKOBOM JIaBHOCTH — TEYEHUE CPOKA JJaBHOCTH IO MPEKPAILEHUH 0OCTOATENbCTB,
B pe3yJsibTaTe KOTOPbIX HACTYIWJI NIEPEPbIB, — HAYMHAETCS 3aHOBO, BpeMsl, MCTEKIIee [0 NepephiBa,
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HE 3aCYMTHIBAETCS B HOBBIN CPOK. VIcTeueHne Cpoka JaBHOCTH sIBJISICTCSI OCHOBAHUEM [IJTsI OTKa3a B
YIOBJISTBOPEHHUH KMCKa, HO HE TIOraliaeT camo MpaBo, KOTOPOE COXPaHSIETCsI, XOTS M He 0OecrieurBa-
eTcs CyaeOHOM 3aIuTOM.
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5. CemeiitHO-TPABOBOM METO/]
peryJiupoBaHusi 001eCTBEHHbIX OTHOIIEHUH

CeMeilHO-IPaBOBOIl METOJ| PETYIUPOBAaHUS OOINECTBEHHBIX OTHOIIEHWI — 3TO COBOKYII-
HOCTh TIPHEMOB, CIIOCOOOB W CPEJICTB, 0OECIEeUMBAIOIINX PEryJIMPOBAHUE CEMEHHBIX OTHOIICHUI
MOCPECTBOM HOPM IIpaBa.

[Tpu momMoIM KOHKPETHBIX CIOCOOOB BO3/ICHCTBUSI HA CEMEHbIE OTHOIIIEHHUSI CEMEHHOE MTPaBO
MOYUHSIET UX OIpeIe/ICHHBIM MPABUJIAM C 1IeJIbI0 YKPETJIeHUsI CEMbU M 00ECTIeYrBAET pean3aluio
BCEMH YJIEHAMU CEMbU CBOMX MPaB M UHTEPECOB, a TAKKE UCMOJIHEHNE UMU CBOUX OOS3aHHOCTEN.

B Teopuu cemeitHOro npaBa OTCYTCTBYET €IMHBIN MOIXO K ONpPEeAeseHUI0 CyITHOCTA METOoIa
CeMENHO-TPAaBOBOIO PEryJIMPOBAHMUSI.

Ho npunsatus CemeitHoro konekca P® B ceMeiiHOM 3aKOHOZIATENbCTBE MPeoOIagaiu umIie-
paTuBHBIE HOPMBI, KOTOPbIE OJJHO3HAYHO OMPEAEIsIA OCHOBBI IOCTPOEHUSI CEMEMHBIX OTHOIICHUIA,
UCKJTIOYast X 3aBUCMOCTb OT BOJIM YYaCTHUKOB.

[Tpeodnananue B CemeitHoM koziekce P® IUCTIO3UTUBHBIX (JO3BOUTEIBHBIX ) HAUaJT BBI3BAJIO B
YUEHOM MHUPE OCTPYIO AUCKYCCUIO — KAKUM 00pa3oM AOJIKHBI ObITh YPEryIUPOBaHbl CEMENHbIE OTHO-
meHusi. OCTpoTa 3TOro BOIpOca He CHSITA U 10 ceil AeHb. [1o 3TomMy nmoBoiy HanOosiee yIauHo OTpa-
JKAIOLIUM CJIOKUBIIYIOCS CUTYAIIMIO sIBJisieTcsl BhickasbiBaHue B. ®. SIkoneBa: «Meton cemeitHOro
TIpaBa Mo COIEPKAHUIO BO3ACUCTBUS HA OTHOILIEHUS SIBJISIETCS JO3BOJIUTEbHBIM, a 1o (popme mpe-
ncaHui — umrepaTuBHeIM. CoyeTaHue 3TUX JBYX Havyall U BHIpakaeT ero ceoeoOpasue. Beencreue
9TOr0 CEMEWHO-TPABOBOM METOJ MOKET ObITh 0003HAaUYEH KaK JT03BOJTUTEILHO-UMITEPATUBHBII».

JUCHO3UTHUBHOCTH PEryJNpOBaHUsI CeMeiHbIX OTHOILIEHWIl MpOsBIsAETCS B TOM, YTO
3aKOHOJATeNb HaJleNsieT TPaXaaH HEKOTOPOM CaMOCTOSTENIbHOCTBIO MPU pellieHnH Hanbosiee Baxk-
HBIX BOIPOCOB, CBSI3aHHBIX C Y/IOBJIETBOPEHHEM MOTPEOHOCTEH ceMbU. B umMciie TakKuX MPaBOBBIX
CpencTB 0co00 BHIIEISAIOT OpavyHBIi JIOTOBOP, COIVIAlIEHHe 00 YIulaTe aIMMEHTOB, IOTOBOP O Tiepe-
nadye peOEHKa HAa BOCIIUTAHUE B PUEMHYIO CEMbIO.

Bmecre ¢ Tem, naBasi BO3MOKHOCTB JIMIIaM JICHCTBOBATh CAMOCTOSITENILHO, 3aKOH He 0cial-
JISIeT U OTPaHUYEHUs B PEryJIMPOBAHUM BO3HUKAIOIINX MEXKIY HUMHU CEMENHBbIX OTHOImeHun. Kak u
Mpesk/ie, CeMeHHOe MPaBO OOJIBILIEH CBOEH YacThl0 COCTOMT U3 HOPM MMIIEPATUBHBIX, YCTaHABIMBA-
IOLIUX /17151 TPaskAaH OOSI3aHHOCTHU M HAJIAralollye Ha HUX PsiJl 3alpeToB.

B psine MHCTUTYTOB CeMEHOro MpaBa BO3MOKHOCTb PUMEHEHH S TUCTIO3UTUBHBIX HOPM TOJ-
HOCTBIO UCKJTIOUEHA: YCJIOBHS BCTYIUICHHS B OpaK, MpU3HaHUe Opaka HeJeHCTBUTEIILHBIM, JIUIICHUE
POIUTENbCKUX MPaB, OTMEHA YCHIHOBJICHHUSI.

OpHako Hapsly C STUM UMIEPATHBBI 3aKOHOJIATENIS TIOIYAC TPeOYIOT KOHKPETU3AIlUH, KOTO-
pasi OCyIIECTBIISICTCS 32 cYeT CBOOOMHBIX JEHCTBHIA rpaxaaH. [IoqoOHas KOHKpeTH3alus JOCTUra-
eTCsl TOCPEJCTBOM TaK Ha3bIBAEMbIX «PEKOMEHIATEIbHBIX HOPM», KOTOpbIe HAJIENSIIOT BO3MOXKHO-
CTBIO BBIOOPA OJIHOTO W3 TIPEJICTABJICHHBIX BAPHAHTOB MOBe/IeHUsl. TakoM MoXo/] HEOOXOAUM B CUITY
TOrO, YTO, YCTAHAB/IMBAas B UMIIEPATUBHBIX HOpMaxX MpaBa U 00sI3aHHOCTU CTOPOH, 3aKOHOJATEh He
OIpe/iesisieT CIoCOObI ¥ TIOPSIIOK UX OCYIIECTBIICHHU S, OCTABJIsIsI 3TO HA YCMOTPEHHE CTOPOH C yUeTOM
KOHKPETHBIX )KU3HEHHBIX 00CTOSATEIIbCTB (TaK, HAIpuMep, cT. 63 CemeiiHoro konekca P®, 3akperuiss
MPaBO U 00SI3aHHOCTh POIUTENEN BOCIIMTHIBATh CBOMX JIE€TE, OCTABIISIET 32 HUMU CBOOOY B BBIOOpE
CIIOCOOOB ¥ METOIOB BOCITUTAHHS).

Tem caMbiM, aHATM3UPYSI TPUBEACHHbBIE BBIIIE OOCTOSTENHCTBA, HENIB3sI HE COITIACUTHLCS C MHE-
HueM B. ®. flkoByieBa, Ha3bIBAIOILIETO METOJ CEMEMHOTO MpaBa — METOIOM JO3BOJIMTEIbHO-UMIIepa-
TUBHbIM.

XapakTepHbIMH 0COOE€HHOCTSIMH CEMEHHO-TTPABOBOTO METO/Ia PErYIMPOBaHKSI OOIIeCTBEH-
HBIX OTHOILEHUU SIBJISIOTCS: IOPUOUUECKOE PABEHCMBO YUACHHUKOE CEMENHBIX MPABOOTHOIIEHUH;
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aBTOHOMMS BOJIM YYACTHUKOB CEMEWHBIX MPABOOTHOUIEHUH; YCUJIEHHE TUCIIO3UTHBHOIO Havyajla B
CEeMENHO-IPAaBOBOM pPeryJIMpPOBaHUM; MHIMBU/1YaIbHOE CUTYallMOHHOE PEryJIMpOBaHuUeE.
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6. OcymecTBieHne ceMelHbIX MPaB

OcylIeCcTBICHUIO 1 3allUTe CEMENHBIX IpaB nocesiieHa 1. 2 pazgena 1 CK P®. CK npeno-
CTaBJISIET MPABO WIEHaM CEMbH OCYLIECTBJIATh CBOM MpaBa Mo CBOEMY YCMOTpeHuIo. B cooTBeTcTBIN
C IEICTBYIOILIMM CEMEMHBIM 3aKOHO/ATEILCTBOM I'PaXkJaHaM MPeJOCTaBIIsAETCs BOSMOKHOCTb CAMUM
perarb, OyayT JM OHU OCYIIECTBJIATH M 3aIlMIIATh CBOM CEMEWHbIE TpaBa U COBEPIIATH Il STOTO
HeoOXoiuMble JEHCTBUA. 3aKOHOM OT/IEIbHO MPEAYCMOTPEHBl U PEIIAMEHTUPOBAHbI Clly4yau, KOraa
B LIEJIIX OCYLIECTBJICHUS U 3aLUTHI IIPaB YIEHOB CEMbU C MHULMATUBOW BBICTYNAIOT IPOKYPOP WJIH
opras oneku 1 noneunrtenscrsa. Muorue HopMbl CK cpopMyarpoBaHbl B Kau€CTBE JUCIIO3UTUBHBIX,
T. €. TAKUX, KOTOpbIe MOTYT ObITh M3MEHEHBI COrIalieHreM CTOpoH. OHM yCTaHOBJIEHBI 3aKOHOM Ha
TOT CJIy4Yail, ecli CTOPOHBI IPABOOTHOLIEHUS CAaMU HE 3aXOTAT ONpeJeUTh CBOM IIpaBa U 00s3aHHO-
CTH MHBIM 00pa3oM. /IMCIO3uTHBHBIE MOJI0KEHHSI 0COOCHHO YacTO BCTPEYAIOTCS TIPH PEryJIpo-
BaHUM MMYILECTBEHHBIX OTHOLIEHUI YWIEHOB CEMbU, KOTOPbIE, IEHCTBYSl B YCTAHOBJIEHHBIX 3aKOHOM
IPaHMLIAX, BIIPaBE ONPEAEIUTH CBOM B3aMMOOTHOILIEHH S UCXO A U3 KOHKPETHBIX NHTEpecoB. OHaKO
pacrnopsikeHue rpak/JlaHaMi CBOMMHU CEMENHbIMU MPaBaMK M OOSI3aHHOCTSMU 3a4acTyio B LIENAX B
NIepBYI0 OYepe/ib 3ALUTHI IPAB ¥ UHTEPECOB JIETE OrpaHUYEHO 3aKOHOM. DTO 00YCJIOBJIEHO CIIEy-
IOIIMMY NPUYNHAMM:

1) 0cOGEHHOCTBIO CEMEHBIX IPABOOTHOIICHUH SIBIISIETCS TO, YTO MHOTHE MIPaBa WIEHOB CEMbH
O/IHOBPEMEHHO BBICTYIAIOT B KAYECTBE UX CEMEHMHBIX OO0S3aHHOCTEH. DTO OTHOCUTCS B OCHOBHOM
K JIMYHBIM [TPAaBOOTHOLIEHUAM poauTeneil u aereil. Hanpumep, npaBo poaureseil Ha BOCIMTaHUE
IeTeil SBJIsIeTCs] OTHOBPEMEHHO OCHOBHOM OOSI3aHHOCTBIO POAIUTENIEH, MMEIOIIeH K TOMY ke KOHCTH-
TYLUMOHHBIM xapakTep (cT. 38 Koncturynuu P®). [Toatomy ocyiecTBieHre Wil HEOCYLIECTBIEHHE
9TOrO MpaBa He MOXET OBbITh MepenaHo Ha ycMoTpenue poauteneid. 3akonoM (ct. 84 CK) ycraHos-
JIEHBI IIpeJieSIbl 1711 ONPEAEIEHN s 10 COMIAIEHUIO POIUTENIeH pa3mepa aTMMEHTOB, TPUUYMTAIOIIXCS
U151 CoTlepKaHMsI HECOBEPIIEHHOIETHUX AeTeil. Bo MHormx apyrux ciydasx CK ykaspiBaeT Ha He0O-
XOAUMOCTb COOJTIONICHUs] YJIEHAMU CEMbM OCHOBHBIX INPUHLMIIOB CEMEMHOIO 3aKOHOATebCTBA (CT.
1 CK), HOpM HPaBCTBEHHOCTH WM MOPAJIM, YTO COOTBETCTBYET IPUPOIE CEMEWHBIX OTHOIIEHUN. 13
3TOTO CJIEJYET, UTO pealn3alysl CEMEHHBIX MTPaB 3aBUCUT HE TOJIBKO OT YCMOTPEHUS TPAaBOMOYHBIX
JIULL, HO ¥ OT NIPE/NUCAHNI 3aKOHA;

2) OTKa3 OT OCYIIECTBJIEHHS YCTAaHOBJIEHHOIO 3aKOHOM IIpaBa BO3MOKEH, KaK IPaBUJIO, TOJIBKO
B OTHOIIIEHUM KOHKPETHBIX, YK€ CYIIECTBYIOIIMX CYObEKTUBHBIX MPaB M HE PacIpOCTpPaHsETCs] Ha
Oynymre npasa. [1o obremMy npaBuity TpakJaHCKOTO 3aKOHO/IATEIbCTBA «TIONHBIN WIT YaCTUYHBIH
OTKa3 rpakJaHMHA OT MPABOCIIOCOOHOCTH WJIH JIEECTIOCOOHOCTH MIIM JIPYTHe CASNKH, HallpaBJIeHHbIE
Ha OrpaHWYeHHe MPABOCIIOCOOHOCTH WM JI€ECIIOCOOHOCTH, HUYTOXKHBI, 3a UCKJIIOUEHUEM CITy4yaeB,
KOTJJa TaKMe CAEJKH JIOMycKaloTcs 3akoHoM» (cT. 22 I'K). 13 sToro cinenyer, 4To oTKas OT NOTyYeHuUs
JIMMEHTOB, HAIPUMep, PaCIPOCTPAHSIETCs] TOJBKO Ha Te TUIATeKU, KOTOPhIE YK€ MOTYT ObITh IOy~
YeHBl, HO He IIPeKpallaeT MpaBa Ha Moy4YeHne coaepkaHus B OyayILeMm;

3) ycMOTpeHHe CTOPOH MPU OCYIIECTBICHUH KaXkI0TO MpaBa He OeCIpeesIbHO,  OPAHIMUYEHO
IpaBaMH JIpyrux Jjuu. M3 aToro cieayer, 4To OCyLIECTBIEHUE CEMEMHBIX IPaB HE IOJKHO HapylLIaTh
npaBa, CBOOOBI ¥ 3aKOHHbIE MHTEPECHI IPYTMX WIEHOB CEMbH M MHBIX TpaXIaH. B ciryuasx xke Hapy-
IIEHUS UX OCYIIECTBJIEHHE He Oy/IeT M0Ib30BaThCs 3alUMTON 3akoHa. Hanpumep, Ha mpakTHKe BCTpe-
YaloTcs CIydyau, Koraa MaTh peOeHKa, ¢ KOTOpOM OH IPOKUBAET MOCTIe PACTOPKEHHs Opaka poauTe-
JIel, orpaHMYMBaEeT MpaBa OTLA HA OOIIEHUE C peOSHKOM, YeM HapyIIaeT MpaBa 1 3aKOHHbIE MHTEPECHI
Kak peOeHKa, Tak M ero orua. [pyroii mpumep: B cootBercTBHM co cT. 46 CK cympyru, 3akmo4ns-
1mme OpavHbIiA I0r0BOP, HOJKHBI COOOIIUTH 00 STOM CBOUM KPEIUTOPaM, MHTEPEChl KOTOPBIX MOTYT
MOCTpajaTh OT COIVIALLIEHUS CYIIPYTOB.
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7. YcaoBus 3akaoueHust Opaka.
Iopsaaok 3akJ/iroueHus1 Opaka

Bpak B Poccuiickoii ®enepaiiy sIBJISIeTCS] MOHOTAMHBIM, JI0OPOBOJIbHBIM, PAaBHOITPABHBIM
COI030M MYKUYMHBI U KEHIIMHBI, 3aKTIOYEHHBIM B YCTAHOBJICHHOM 3aKOHOM nopsiike. B Poccuii-
ckoil Penepaliu JeWCTBUTETHHBIM MPU3HAETCS TOJIBKO OpakK, 3aKTI0UEHHBIN B OpraHax 3anvcu akToB
IPaXIAHCKOTO COCTOSIHUSI.

[TpaBa 1 00513aHHOCTH CYNIPYrOB BO3HUKAIOT B coOTBeTCTBHU C 1. 2 ¢T. 10 CK P® co gus rocy-
JApCTBEHHOM PEerrcTpaliy B OpraHax 3aucy akTOB IPakIaHCKOTO COCTOSIHUS. Bpak, 3aK/II0ueHHbIN
B LIEPKBHU, JIMOO OpaK, 3aKTIOUYEHHbI N0 MECTHBIM WUJIM HAIIMOHATIBHBIM 00psiaM, C I0OPUINIECKON
TOYKU 3peHHs1 OpakoM He SIBJISIeTCSI M HUKAKUX IMPABOBBIX MOCIIEICTBUI He opoxaaeT. VickimoueHne
COCTaBJISIIOT OpaKH, 3aKJII0YEHHbIE B IIEPKOBHON (hOpMe Ha OKKYITMPOBAHHBIX TEPPUTOPHSX, BXOJIS-
mux B coctaB CCCP B nepron Bemukoit OteuecTBeHHON BOUHBI. Takvie Opaku B COOTBETCTBHHU C
CeMEeNHbBIM 3aKOHO/IATeIbCTBOM UMEIOT IIPABOBYIO CUJTY M HE HYKJIAIOTCS B MOC/IEAYIONIEH perucrpa-
[IMM B OpraHax 3arycH aKTOB IPaXJaHCKOTO COCTOsIHUS. He sBISI0TCS OpakoMm, T. €. He IOPOK/IAI0T
MIPaBOBBIX TMOCNIENCTBUM, (DaKTUUECKUe OpayHble OTHOIICHUs, He 3aperMCTPUPOBAHHBIE B OpraHax
3aIMCU aKTOB TPaKAAHCKOTO COCTOSTHUSI.

[NepBbIM HEOOXOIMMBIM YCJIOBHEM 3aKJII0UEHUsI OpaKa sIBJISETCS ero pericTpaius B opra-
HaX 3aMKCU aKTOB IPakJAHCKOTO COCTOSTHHUS.

BToppiM HEOOXOAMMBIM YCIIOBHEM JUTS 3aKIi0YeHus Opaka, npeaycmorpeHHbM CK PO, sBis-
eTcsl B3aMMHOE JOOPOBOJIBHOE COIIache MYKUMHBI U KEHILIMHBI, BCTynaomux B Opak. He gomycka-
eTcsl 3aKJIIoUYeHre Opaka 1o MpUHYKICHUI0. BBIOOp cynpyra OMKeH 3aBUCETh TOIBKO OT BOJIEH3bsIB-
JIGHW S JIUIIA, JKeJIaloIIero BCTYIUTh B OpakK, U HUKTO, BKJTIOYast OJIM3KUX PONCTBEHHUKOB, HE BIPaBe
3amnperarb Opak WM MOHYXIAaTh K €ro 3akjIodeHun. Takum oOpa3om, Opak J0KeH ObITh J00po-
BOJIBHBIM. [TOMHMO 3TOT0, Coracue My XYHHBI 1 KEHIIMHBI, BCTYMAIIUX B OPaK, TOJKHO OBbITh B3a-
AMHBIM.

Jl1s1 3aKmoueHust Opaka HeOOXOOMMO TOCTHKEHHUE JIMIIAMM, XKeJIAOIMMUA BCTYIUTh B Opak,
OpayHOro BO3pacra — TpeThbe HeoOXoammoe yciioBue Juts 3akmouenus Opaka. CK P® ycranaemm-
BaeT ollllee MPaBWIIO, YTO OpavyHbIil BO3PACT HACTYMAeT B BOCEMHAALATh JieT. CHUkeHre OpayHOro
BO3pacTa 0 MIECTHAIATH JIeT JOMYCKAeTCsl TOJIbKO C pa3pelieHrsi OPraHoOB OMEKH U MONeYUTelTh-
CTBa (OpraHOB MECTHOTO CAMOYIPABJIEHHS) U TOJIBKO MPHU HAJIMYUU JIBYX 00s13aTeIbHBIX (haKTOPOB.
JI71s1 5TOro HEOOXOIUMBI: HATTMUUE YBAKUTEIbHBIX IPUUUH (HACKOJIBKO 9T MPUYMHBI YBAKUTETbHBI
— OLICHMBAIOT OPraHbl ONEKU U MIONEYUTENbCTBA), U MTPOCh0a HECOBEPIICHHONETHUX JIHII, KEJIAIOIINX
BCTYIUTh B OpaK, K OpraHaM OIEK! ¥ TONEYUTEIbCTBA Pa3pelTh UM BCTYITUTh B Opak.

3asBiieHre O 3aKJII0UeHUM Opaka IMOAAeTcsl B OpraHbl 3alKCU aKTOB I'PaXJAHCKOrO COCTOSI-
HUS1 0OOMMU JIUIIAMHU, KeJIAIOIMMU BCTYITUTh B Opak. 3asBJIeHHE O 3aKII0YCHUH Opaka MOXKET ObITh
TMO/IAHO OJTHUM JIMIIOM TIPU YCJIOBHUH, YTO UMEETCs] HOTAPHATIbHO YOCTOBEpEHHAsI MOAIKCH APYTOro
cynpyra. Perucrparus Opaka IOIycKaeTcsi TOJIbKO B IPUCYTCTBUM OOOUX CYIPYTOB.

Ilopaya 3asiBJI€HUSA B OPraHbl 3alKCU aKTOB I'PaXKJAHCKOTO COCTOSIHUS HE UMEET MTPABOBBIX
TMOCJIE/ICTBUINA, U 00O U3 JIUII, TIOIABIIUX TaKoe 3asBJIEHUE, BIIpaBe 10 MCTeYeHUs Mecsla OTKa-
3aThCsl OT BCTYIUICHUS B Opak.

[Tpu HamMIMK OCOOBIX OOCTOSATENBCTB, K YMCITY KOTOPBIX 3aKOH OTHOCHT OEpEeMEHHOCTh, POX-
neHue peOeHKa, HETOCPEACTBEHHYIO YIpo3y *KU3HU OIHOW U3 CTOPOH, Opak MOXET ObITh 3aKJI0UeH
B JIeHb MOJauy 3asiBjieHus. B yKa3zaHHBIX cllyyasix JMIa, BCTynaoIme B Opak, MOryT BIOMpATh MO
CBOEMY YCMOTPEHHUIO: ITPOCUTh O COKPAIIEHNH CPOKA PEerucTparuy Opaka Wi O perucTpaiuu Opaka
B JIeHb MOJJAYM 3a5BJICHUS] — B 3aBUCUMOCTH OT TOT0O, YTO UM yIoOHee.
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Oco6ble 00CTOSITENBCTBA, PABHO KAaK M YBaKUTEIbHBIE IPUYHMHBI, TOJKHBI ObITh IOATBEPKACHDI
COOTBETCTBYIOIIMMH JIOKYMEHTAMH, KOTOPHIMU MOTYT OBITh, HAIIPUMEpP, MEIUIIMHCKOE CBHUIETEIb-
CTBO (B cilydae JOKa3blBaHUs (PaKTOB OEPEMEHHOCTU WM POXKICHUS peOeHKa) WM Ipyrue JI0Ky-
MEHTBHI.
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8. IlonsiTue ceMelHbIX MPABOOTHOIIEHUMN

CemeliHble PABOOTHONIEHHMSI — 3TO TOANAJAIONIME IMOJ AEHCTBUE CEeMENHHO-IPaBOBOTO
PEryMpoBaHKs OTHOLIEHUS MEXIY WIEHAMH CEMbHU B COLIMOJIOTUYECKOM €€ MOHMMAHWU, a TaKkKe
MEX]ly pOACTBEHHUKAMHU NEPBOM U BTOPOM CTENEHU POACTBA.

CemeliHbIe MTPABOOTHOIIECHHS KaK sIBJICHHE — BeChbMa CJIOKHAS YacTh OOBEKTUBHON peabHO-
cty. OHM BKJTIOUAIOT B ce0s1 9JIEMEHTHI, JOBOJIHHO CIIOKHBIE IO CBOeMY (haKTHUecKoMy cocTaBy. Heko-
TOpBIE U3 HUX MOT'YT CYIIECTBOBATh M KaK CAMOCTOSITEJIbHBIE IIPABOBBIE SIBJIEHUSI HE3aBUCHMO TOJIBKO
OT CeMEWHOro MpaBOOTHOIEHUs. Hepenko B ceMeiHOM MPaBOOTHOIIEHUU TTpaBa U OOSI3aHHOCTU
HACTOJIBKO MEPEIUIETEHbl, YTO YPE3BbIUANHO TPYIHO OTTPaHUYMTh, IJI€ U KAKOE€ MPABOOTHOILIEHHUE
nMeeT MecTo. bosee Toro, onpeneneHHy0 ClI0KHOCT Kak B OPUINYECKON HAYKe, TaK U Ha IIPAKTUKE
MPEJCTaBIIsIET pa3rPaHUUYEHUE CEMENHOTO U T'PaKJAHCKOTO MPaBa, CEMEWHBIX U IPAKAAHCKUX Ipa-
BOOTHOIIECHUH.

CornacHo ct. 2 CK P® cemeiiHble NPaBOOTHOIIEHUST — 3TO PA3HOBUIHOCTb OOIIECTBEHHBIX
OTHOLLEHW, YPEryJTMPOBaHHbIX HOPMaMHU CEMENHOT'O IPaBa, BO3HUKAIOIIMX U3 (DaKTa BCTYIUIEHUS B
Opak, MPU3HAHUS €r0 He/IeHCTBUTEIbHBIM, POJICTBA, YCHIHOBIIEHUSI TMOO MHOW (DOPMBI YCTPOMCTBA B
CEeMBIO JICTeH, OCTABIIMXCS Oe3 MOTCUSHUsT POTUTEIICH.

OcoberHHocmulo cemelinblx OmHouteHUil IBIETCs TOT (PaKT, YTO OHU OTHOCATCS K YUCITY TAKUX,
B KOTOPBIX CYIIECTBEHHO OTPaHUYMBAETCS IPUMEHEHUEe HOPM IpaBa, YTO OOYCIIOBJIEHO UX JIMYHO-
JOBEPUTEIbHBIM XaPaKTEPOM.

OO111ecTBEHHbIE OTHOIICHHS, PEryJIMpyeMble CEMEHHBIM TPaBOM, BeChbMa MHOTOOOPa3HbI U
Kpaitie HeomHOpoaHbL. CtaThs 2 CK P® orpaHnumBaercs Juib NepeyHeM HEKOTOPBIX U3 HUX, 00b-
eIUHSIS TTOCIIE/IHUE TIPEK/Ie BCEro TeM, YTO OHM BO3HMKAIOT U3 Opaka, pOjICTBa WM JAPYTUX OCHO-
BaHWM, MPUPABHEHHBIX K POJICTBY: YCJIOBUSI U TIOPSIOK BCTYIUIEHHS B Opak, MpeKparieHne Opaka
Y TIPU3HAHUE er0 He/ICHCTBUTEIbHBIM, OTHOIICHN S, BOSHUKAIOIIME 13 Opaka (MeX/1y Cylpyramu) u
KPOBHOT'O POZICTBA (MEX/1y POAUTEISIMH U IEThMH, CECTPAMU U OPaThsIMU U APYTUMH OJIU3KUMU POII-
CTBEHHHMKaMM); OTHOILIEHUsI YCIHOBJIEHU S, OTIEKH U MONEUUTENbCTBA, IPUHATHUS JETEN Ha BOCIIUTA-
HUE B CEMbIO (IIPUEMHAs CeMbsl, (PAKTUUYECKOE BOCIIUTAHUE).

K uucny cneyugpuueckux uepm cemeiinvix npagoommouienuii MOXKHO OTHECTH:

1) oHM, KaK MPaBWJIO, HOCAT JUIAIIMICS XapaKTep;

2) OCHOBHBIMH UX CYOBEKTaMHU MOTYT OBITh TOJIBKO rpaskaaHe. OIHaKO 3TO HEe UCKIIIOYAET BO3-
MOKHOCTb BBICTYIIJICHHS] B 9TOM Ka4eCTBE U I0puANYecKuX Jiml. Tak, B yactHocTd, B CK P® opransl
OIEKM U TIONEeUYUTEIbCTBA MIPU3HAHBI CTOPOHOMW JIOrOBOpa O Mepejavye peOeHKa Ha BOCIUTAHUE B
CEMBIO C COOTBETCTBYIOIIIUMH TIPaBaMU U OOSI3aHHOCTSIMU. TeM cambIM TOCJIe/IHUE BOBJIEKAIOTCS B
yJacTre B MPaBOOTHOIICHUH, CTAHOBSICh €r0 CYOBbEKTaMU;

3) B OCHOBE BO3HUKHOBEHHSI CEMEMHBIX MTPAaBOOTHOIIEHUH JIEKaT crielupruecKre opuande-
ckue pakThl (Opak, yCHIHOBJIEHUE, POACTBO, MATEPUHCTBO, OTLIOBCTBO U T. 11.);

4) 151 cCeMEMHBIX TPABOOTHOILIEHUH XapaKTepPHA CTporas MHANBUIYAIU3alUs UX YYACTHUKOB
(Mo cBOeMy XapakTepy OHM OTHOCSTCSI K YMCITy aOCOIOTHBIX);

5) HEeMoCcpeACTBEHHOE COollepKaHNe CEMENHBIX TPABOOTHOIIEHUI COCTABIISIOT ITpaBa 1 00s13aH-
HOCTH WIEHOB ceMbi. OOBbEeM TUX TpaB U 0OSI3aHHOCTEH KOHKPETU3UPYETCS B OT/IEIIBHBIX MHCTUTY-
Tax CEMEMHOrO MpaBa;

6) OCHOBOM IOCTPOEHUA U (DYHKIIMOHUPOBAHUS CEMENHBIX IIPABOOTHOILEHUH SBJISAETCS JOBE-
pUe X YYaCTHUKOB JPYT APYTYy. DTO OOYCIIOBJICHO TMYHBIMU CBS3SIMH MEX/1y HUMH.

Jaswuiicss xapakmep cemeiinbix npagoomuouteHuti 0ObSICHAETCS UX COLMAIbHOW 3HAYMMO-
CTBIO, TAK KaK MX OCHOBY COCTABJISIIOT Opak M pojICTBO (JINOO MHBIE CBSI3aHHBIE C HUMU (DaKThI).
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Kak u mo0oe mpaBoOTHOLIIEHHE, CEMEHOE UMEET CBOE BHYTPEHHEE COIePKaHUe U CTPYKTYPY.
B ero cocraBe npuHATO BBIACATH CyOBEKTOB, KOHKPETHbIE OOBEKTHI, 2 TAKKE MpaBa U 00S3aHHOCTH
CyOBEKTOB (coiepKaHue MPaBOOTHOIIEHUS).
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9. O0cTOSATEIbCTBA, NPENATCTBYIONHE 3aKJIIOUEHHI0 Opaka

CK P® coaep:KuT ncUepHbIBAIOIIUI NepeYyeHb 00CTOATENbCTB, MPENsITCTBYIOINX
3aKJII0YeHHI0 OpaKa, T. €. HIKaKue JIpyryue MPUYMHBI He MOTYT CIIYKUTh MPEMSTCTBUEM ISl TOCY-
JapCTBEHHBIX OPraHoB K 3akimouenuio Opaka. B CK (cr. 14) ynmomunaetcs 4eTbipe 00CTOSTENIbCTBA,
IIPY KOTOPBIX HE JIONyCKAeTCs 3aKJII0YeHne Opaka.

CemeiiHoe 3aKOHOAATENHCTBO Poccuy ycTaHaBiMBaeT NPHHIMI MOHOTaMHOCTH Opaka
(emuHOOpauMsi), B COOTBETCTBUM C KOTOPHIM MYKUMHA U JKEHIIHA MOTYT COCTOSTh TOJIBKO B OTHOM
3aperucTpUpOBaHHOM Opake OJHOBpeMeHHO. B coorBerctBum ¢ 3tum npuHuunom cr. 14 CK PP
COIEP)KUT MOJNOXKEHUEe, B COOTBETCTBUM C KOTOPbIM HE JIOIYCKAeTCs 3aKJIIOYeHUe Opaka Mekay
JIMI[aAMH, OJTHO U3 KOTOPBIX YK€ COCTOMT B APYTOM 3aperucTprupoBaHHoM Opake. [Ton 3aperucrpupo-
BaHHBIM OPakoOM HEOOXOAMMO MOHMMATh Opak, 3aperucTpupoBanHblid B opranax 3AI'Ca, u npupas-
HEHHbIE K HeMy ciyvad. JIMIo He cuuTaeTcs COCTOSIIMM B 3apernCTPUPOBAaHHOM Opake, eclid OH
ObLI PaCTOPrHYT WJIM IpEKpalleH (B Clydae CMEpPTU JIpYyroro cyrnpyra wid oObsBJIEHUS €ro yMep-
IMM) TMOO MTPU3HAH HEIeUCTBUTEIIBHBIM 110 MHBIM OCHOBAHHUSIM B YCTaHOBJIEHHOM 3aKOHOM TMOPSIIKE.
Taxoe JIMIIO MTPY HAIMYUK JOKYMEHTa, MOATBEpKAatoIero (hakT MmpeKpalieHus Opaka v Mmpu3Ha-
HUS €r0 HeJIeVCTBUTEBbHBIM, BIIPaBe BCTYIUTh B HOBBIN Opak.

He nonyckaercst 6pak Mex 1y OJM3KMMH POICTBEHHUKAMU, POICTBEHHUKAMH T10 TIPSIMOiT BOC-
XOJISAIIEH ¥ HUCXOSAIIEH JIMHUY (POAUTEISAMY U IEThbMH, OA0YIIIKOM, e yIIKOW U BHYKaMH ), TIOJTHO-
POIHBIMH ¥ HETIOTTHOPOAHBIMU (MMEIOIIMMHE OOIIMX OTIA WM MaTh) Opatbsimu U cectpamu. CK PO
HE COIEPKMT 3alpeTa Ha Opaku CBOJHBIX OpaTheB U cecTep, T. €. BOOOIE He UMEIOIUX HU OIHOTO
obuiero poxutens. Takxke He MPENATCTBYET 3aKIIOUEHUI0 Opaka OOKOBOE POIICTBO OoJiee OTAaNIeH-
HBIX CTEIeHel, HalpuMep IBOIOPOIHOE POIICTBO. Biin3K1e poiCTBEHHbIE OTHOIIEHHUS IBJIAIOTCS Mpe-
MATCTBUEM K OpaKy HE3aBUCHUMO OT TOTO, MOATBEPKAEHbI OHU KAKMM-JIMOO JOKYMEHTOM WY HeET.
[Toatomy BHEOpauHoOe, T. €. IOPUANIECKH He 0(hOPMIIEHHOE, POJICTBO Oy/IeT B PaBHOW CTETIeHH Ipe-
MSATCTBOBATh 3aKJIIOUEHHUIO Opaka. 3anpeT OpakoB Mexxay OJM3KHMH POJACTBEHHHKAMH (Kpo-
BOCMECHTEJIbHBIX OPAaKOB) CYIIECTBYET BO BCEX LIMBUJIM30BAHHBIX TOCYAAPCTBAX M OOBSCHSETCS KaK
(PU3HONOTMYECKUMH, TaK ¥ MOPAIBHBIMH COOOPaXKEHUSIMH.

He nomyckaercss Opak Mek1y YCHIHOBHTENSIMH M YCHIHOBIEHHBIMU. OTHOIIEHMSI, BO3HUKA-
IOLIME B CBSI3M C YCHIHOBJIEHMEM, ITPUPABHUBAIOTCS K OTHOILEHUSM, CYILECTBYIOIIMM MEXIYy PO.-
CTBEHHHMKaMH 110 rporcxokaeHuio (1. 1 cr. 137 CK P®), mosromy B CK ncxons u3 coodbpaxkeHuit
MOPaJIbHO-3TUYECKOI0 XapakTepa MpeayCMOTPEH 3allpeT TAKKe U Ha 3aKJII0YeHHe Opaka MeK/1y YChl-
HOBHTEJIEM U YCHIHOBJICHHBIM. DTOT 3alpeT HE paclpoCTpaHsieTcst Ha OpaK POACTBEHHUKA YCHIHOBHU-
TeJIsl U YCHIHOBJICHHOTO: TaKKe JIMIAa BIPaBe BCTYIUTh B OpPaK C YCBIHOBUTENIEM JIMOO C YCHIHOBIICH-
HBIM. B TO ke BpeMsi KpOBHOE POZICTBO YCHIHOBJIEHHOIO C €ro OMOJIOTMYECKUMH POJICTBEHHUKAMMU
OCTaeTcs MPENATCTBUEM K 3aKJIIOYEHHIO Opaka Mexy STUMHU JIMLAMU.

He oonyckaemcs 3axaioueHue Opaxa mexcoy Auyami, 0OHO U3 KOMopbix NPUSHAHO CYOOM Heoee-
CNOCOOHBIM 8CAEOCMBUE NCUXUUECKO020 paccmpoticmea. JInno, cTpajaoliee NICUXMYECKUM pacCTpoi-
CTBOM, MOKET OBITh TIPM3HAHO CY/IOM HEAEeCIIOCOOHBIM, €CIIM B CHJIY TICMXMUYECKOTO pacCTpOWCTBa
OHO HE B COCTOSIHUM NOHMMATb 3HAUEHUsI CBOMX JICHICTBUI U PyKOBOAUTb UMU. Takoe JIMLO He MOXeET
MIPOSIBUTH CO3HATEJILHOW BOJIM IIPU BCTYIUIEHUH B OpaK, ¥ 3TO SBJISETCS OCHOBAHHMEM K 3aIlPELIEHUIO
3aKmouyeHus Opaka. Takum oOpa3om, TSt IPENATCTBUS K 3aKJII0UYEHUIO0 Opaka HeOOXOAMMO HaJIMure
JBYX (DaKTOPOB:

1) HanMYMe NMCUXUYECKOTrO PaccTpPOMCTBa (3a00JIeBaHuA), MOATBEPKIEHHOIO MEAULIMHCKUMHU
JOKYMEHTaMH;

2) pelieHre cyna 00 yCTaHOBJICHUH HEJEeeCIIOCOOHOCTH.
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HeneecriocoOHOCTD JnIla AOMKHA ObITh YCTAHOBJIEHA O perucrpanuu Opaka. B mpotuBHOM
Cllyuae OHa He MOXeT ObITh ITPU3HAHA MPEMATCTBUEM K Opaky, U, COOTBETCTBEHHO, OpaK HE MOKET
OBITh IPU3HAH BIIOCJIECTBUN HEIEUCTBUTEILHBIM IO 3TOMY OCHOBAHHIO.
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10. bpaunbiit Bo3pacTt

CK P® ycranaBnuBaet od1iiee NpaBujio, B COOTBETCTBHHU C KOTOPBIM OPauHblLi 03pACH HACMY-
naem 6 socemuaouyams aem. Bmecte ¢ stum CK PO npegycMarprBaeT BO3MOKHOCTb CHIKEHH ST Opad-
HOTo Bo3pacTa. Bonmpoc 0 BO3MOXHOCTH CHIKeHHsI OpayHOro Bo3pacta pemaercs B CK mo-pasaomy,
B 3aBUCUMOCTH OT BO3pacTa.

[Tpy HanMYMK yBaKUTEJIBHBIX IPUYMH OpraHbl MECTHOTO CaMOYIIPaBJIEHUsI MOTYT IO IPOchOe
JIMIL, JKENAIoMMX BCTYNHUTh B OpaK, pa3pelnTh UM 3aKI0YeHre Opaka Mo JOCTHKEHUH IIeCTHaIIIa-
TriieTHero Bo3pacta. CK He cogepkut nepeyuHs yBaxuTeIbHbIX IPUYMH, HO, CIIE/lys] CMbICITY 3aKOHO-
JaTeNIbCTBA, B IIEPBYIO OYepelb K HUM HEOOXOOMMO OTHECTH OEpeMEHHOCTh HEBECTHI, POK/ICHUE €10
peOeHKa, (haKTUIECKH CIOXKUBIIMECs] OpadHble OTHOIIeHUs. [IprBeIeHHBIA TepeueHb He SBIISeTCS
MCYEPIBIBAIOIIMM. YBaKUTEIbHbIE TPUUYMHBI ONPEeSAI0TCS COOTBETCTBYIOIMM OPraHOM OINEKU U
TMIOMEYUTEIIHCTBA TI0 ero ycMoTpeHrio. Borpoc o cHukeHnu GpavyHoro Bo3pacra

22



A. T. CrenanoB. «CemeitHoe nipaBo. OTBEThl Ha SK3aMEHAIIMOHHbIE OUJICThI»

KoHen 03HakoMuUTEJIbHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.
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