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AHHOTaAIMA

B pabote paccmarpuBaioTCsl TeOpeTHYECKHe W TPaKTUYecKue
BOIPOCHI YTOJIOBHO-TTPABOBOM peryIaMEeHTALIUH JesTHUM, IPECTYITHOCTh
KOTOPBIX ~ WCKJTIOYaeTcsi B  CHJIY  COLMAJIBHOW  TOJIE3HOCTH
M HeoOXomuMmocTH. Ha  OCHOBe  KpHTHUYECKOro  aHaiIM3a
OTEYECTBEHHOTO M 3apyOeKHOTO YTOJOBHOTO 3aKOHOMATENbCTBA,
C YYEeTOM MpPaKTUKU NMpuMeHeHus HopM 1. 8 YK P® npenmnaraercs
KOMILJIEKC Mep IO YCOBEpIIEHCTBOBAHUIO HX 3aKOHOJATETHHOIO
omucanus. s CHelMalucTOB B OOJNACTH  MPaBOTBOPYECTBA,
ACITUPAHTOB M CTYIEHTOB IOPUIMYECKUX BY30B, PaOOTHHKOB CYIIOB
U TPaBOOXPAHUTENBHBIX OPraHOB, BCEX MHTEPECYIOLMXCA 3TON
po0IeMON.
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BBenenune

OTrpaHuueHye MPEeCTyIHOro MOBEIEHUSI OT HEMPECTYITHOTO
sBisietcs: (PyHIaMEHTATbHON TPOOIEMON YTOJIOBHO-TIPABOBOTO
pEryJIMpoBaHus, pelIeHue KOTOPOM Mpeaonpenensier (popmu-
pOBaHUE COZIEpPKaHKsA BCEIrO0 HOPMATUBHOIO MaTeprasa yrojoB-
HOTO 3aKOHOMATeNbCTBA. TPaguIIMOHHO OCHOBHBIM CIIOCOOOM
€€ pellleHus] IPUHSATO CYUTATh YCTAHOBJIEHUE YTOJIOBHO-IIPABO-
BBIX 3allPEeTOB HAa COBEpPIICHWE TEX WM WHBIX OOIIECTBEHHO
OMACHBIX JIesiHUM. Takum ke TpaJulIMOHHBIM SIBJISIETCS U JIPY-
roil crnocod — UCKIJIIOUEHHEe MPECTYIMHOCTU COMNEsSIHHOTO, Haka-
3yeMOro MpHU MPOYMX PaBHBIX YCJIOBUSIX, B CUJY €rO CIelU-
(pmyeckux coumanabHO-IPABOBBIX XapakTepucTuk. Hempecryr-
HOCTb TaKOTro poja (popMajbHO YrOJIOBHO-IIPOTUBOIPABHBIX JIe-
SIHUI, UMEHYEMBIX OOBIYHO «0OCTOSITENCTBAMHU, UCKITIOYAIOIIIH-
MU TpecTyrmHOCTh jaesHui» (OUIIM), oObsaBIsSeTCA AOMOTHU-
TEJILHBIMU K YK€ CYIIECTBYIOIIMM U COXPAHSIOIINM CHJTY 3a1pe-
TaM HOPMATUBHBIMU YCTaHOBJIEHUSIMU. W, Kak CBUJIETEJILCTBY-
€T OITBIT OTEUECTBEHHOT'0 U 3apyOeKHOTO YTOJIOBHOTO 3aKOHO/A-
TeJIbCTBA, TOCYJAPCTBO, M OOIIECTBO BCEI/Ia BO3JIAraloT orpe/e-
JICHHbIE HAJEK/bl HA TO, YTO C MOMOIIbIO TAKMX YCTAHOBJICHUW
OyIyT pemiaThcs 3aJa4 YTOJIOBHOU MOJIMTUKY B IIEJIOM.

3a nocjeHue BOCEMb JIET YUCIIO CTAaTEN POCCUMCKOTO YTOJIOB-
HOr'O 3aKOHa, peramentupyomux OUII/, Bo3pocno B Tpu pa-
3a. Hapsimy ¢ n3BeCTHBIMH C IaBHUX BpeMeH HeOOXOIMMO 000-



POHOM M KpalHel HeoOXOAMMOCTHIO B HACTOSIIIIEE BpeMsI 3aKO-
HOJZIaTeJIbHOE MPU3HAHKUE MOMYUYMIN TaKUE MOHATHS, KaK «IpU-
YMHEHWEe Bpeja MpH 33/epKaHuM JIMIA, COBEPIUMBILETO Ipe-
CTyILIEHUE», «(PU3MUYECKOEe WM MCUXUYECKOe MPUHYKICHUE,
«0OOCHOBAHHBIN PUCK», «UCTIOIHEHNE MTPUKA3a WITH PACTIOpsTKE-
HUs». OJIHAKO KauecTBEHHAasl XapaKTepUCTHKa U CaMUX HOPM
06 OUII/, 1 0cOOEHHO MPAKTUKHM UX MPUMEHEHHsI BbI3BIBAIOT
y CHElUAIMCTOB 03a00YEHHOCTb. DTa 03a00YEHHOCTbh OOBSICHSI-
€TCsl He TOJIBKO OOIIeITPU3HAHHON HEBBICOKOM CTETICHBIO peain-
3aruy HopMaTtuBHOrO Marepuana 1. 8 YK P®!, Ho u Hepen-
KO MMEIOIIUM MECTO MPSIMO MTPOTUBOMOJIOKHBIM 3(P(HEKTOM ero
MPUMEHEHMS: C OIHOM CTOPOHBI, IPU3bIB I'PaKJaH K 3alUTe Ipa-
BOOXpaHsIeMbIX OJIar ¥ 3aKOHHBIX MTHTEPECOB, K JIOCTHIKEHUIO TEX
VUM MHBIX OOIIECTBEHHO TMOJIE3HBIX PE3Y/IbTaTOB ITyTeM IPOBO3-
IJIallEeHN s HeTTPECTYTHOCTY YCTaHOBJIEHHbBIX 3aKOHOM CITOCOOOB,
¢ npyroii — B HopMmax 1. 8 YK He npegycMaTpeHsl HaJleKHbIE
rapaHTUU OTHO3HAYHOM YTOJIOBHO-IIPABOBOM OLIEHKU COJIESIHHO-
r0. DTO MOPOU MPUBOJXT K TOMY, UTO JIMOO MPECTYIMHNUKAMH CTa-
HOBSITCS T€, KOTOPBIE ISHCTBYIOT BO OJ1aro MHTEPEeCOB OOIIEeCTBA
¥ TOCYyJapcTBa, JIMOO MpPU 3TOM HEOOOCHOBAHHO MPUUYUHSIETCS
Bpe[l OXpaHsIEMbIM YTOJIOBHBIM 3aKOHOM MHTEPECAM.

[MpobGnema pesHWIA, MPECTYIMHOCTh KOTOPBIX HCKITIOYAETCS
B CHJIy COLMAJIBHON TOJIE3HOCTH M HEOOXOIUMOCTH, OOBIYHO
paccmarpuBaemas yepe3 npusmy OUIIJI, goctaToyHO MIMPOKO
OCBEIAETCsl HA CTPaHMIIAX JIMTEpaTypbl MO YrOJOBHOMY IIpa-

! Nlanee cebuika Ha YK P® 1996 r. naetcs Kpartko — «YK».



By. HaunHas ot ¢pyH1aMEeHTaIbHBIX TPY/I0B, NOCBSILIEHHBIX STOM
npobiemMaruke, u3gaHHeX B 50—70-X IT. MPONLIOr0 CTOJETHS
(M. C. I'punbepr, C. A. lomaxuH, B. ®. Kupuuenko, B. H. Ko-
3ak, A. H. KpacukoB, H. H. Ilame-Ozepckuii, 1. . Cnyu-
kuit, . C. Tumkesuy, T. I'. IllaBrynuaze), oHa U B 4yactu uc-
CJIeIOBAHUSI OTJEJIBHBIX OOCTOSATENBLCTB, U MX COBOKYITHOCTH Ha-
IJIa CBOE SPKOE OTpak€HWE Ha CTPAHMIIAX HAyYHOW JMTEpa-
Typsl U B nocnenywonme roasl (0. B. baymun, I'. B. Bymyes,
C.T. Kemuna, U. 3. 3BeuapoBckuid, D. ®. [Toderaiino, b. B. Cu-
nopos, 0. H. IOmkos, B. U. Tkayenko, M. U. SkyooBuq).
[Tpu 3TOM MpUMEYaTesbHO, YTO MPAKTUUECKU BCErJa B YKa3aH-
HbIE NIEPUO/Ibl BPEMEHU B I0JIE 3PEHHU S CIIELIMAIMCTOB MONaAAIN
Kak 3aKkoHoyatesbHO rpusHanHbie OUT]L (HeoOxoaumas 060po-
Ha ¥ KpaiHsist HEOOXOAMMOCTS ), TAK U T€, KOTOPHIM MOJOOHOE Ka-
YeCTBO MPUCBAMBAIOCh COOCTBEHHO TEOPHEN YTrOJIOBHOIO MpaBa
¥ Cy[eOHOI MPaKTUKOM (3a/1epkaHue JINIa, COBEPIIMBIIIETO Mpe-
CTyIUIEHUE, PO ECCUOHATIBHBINA PUCK, COTJIACHE MOTEPIIEBIIETO
U T. 1.). Becbma JocTOMHOE BHUMaHNE JESTHUAM, TPECTYITHOCTD
KOTOPBIX MCKJIIOUAETCSI, y/IeJIeHO B HayKe YroJIOBHOTO MpaBa IMo-
cJie TpUHATUSA U BeTyIuieHus B cuity YK PO 1996 . (B. A. bavn-
HUKoOB, B. JI. 3yes, H. I'. Kagaukog, B. B. Opexos, T. }O. Opeli-
kuHa, A. H. [Tonos, U. I'. Conomonenko, P. [I. Ilaparos).

YcunusMy Ha3BaHHBIX M MHOTMX [JPYTMX aBTOPOB TEOPUs
OMUII] B HacTosiIIee BpeMsl prodpesia B I0CTATOYHOU CTEeNeH!
OIPE/IEIEHHOE COCTOSIHUE, PE3y/IbTaThl KOTOPOTrO BOCTPEOOBAHbI



Y 3aKOHOJIATesIeM, U ITPABOIIPUMEHUTESIEM.

7Kv3Hb HE CTOMT Ha MeCTe, a MPAKTUKA NMPUMEHEHUSI HOPM
1. 8 YK craBut nepes HayKoW yroJoBHOTO IpaBa HOBbIE MPO-
6nembl. HekoTtopble ke U3 HHUX, OOpPa3HO TOBOPS, «IEPEILII»
U3 MPEXHEr0 YTOJIOBHOTO 3aKOHO/IATENbCTBA, MPHOOpeTs: Oosee
KOHTPACTHBIE (POPMBI BBIPAKEHUS C YUYETOM PACIIIMPEHUS 3aKO-
HoparenpHoro nepeunst OUIII 1 ux crpyktypHOro odocobdie-
Hus B paMkax YK. K coxanenuio, 3a peIkuM UCKJTIOYEHUEM aHa-
JIN3 HOPMATUBHO-TIPABOBOW OCHOBBI TAKUX JAESIHUI OIpaHUYMBA-
€TCsl pPAMKaMU TOJIBKO YTOJIOBHOTO 3aKOHA Y IIPU 3TOM HEIOOLIEe-
HUBAETCSl POJIb JPYTUX OTpacjedl B CO3/IaHUU HaJJIeKaluXx ra-
paHTHii obecriedeHus ux npaBomepHocTu. [To-npexnemy, maso-
UCCJIEJOBAHHBIMY B TEOPUU YTOJIOBHOTO MPaBa OCTAIOTCSI BOIIPO-
CBl IOPUAMYECKON MPUPOIbl HOpM, 3akpemusiomux OUII, co-
OTHOIIIEHUS STUX HOPM C APYTMMHU, IOPUJUYECKU TAKKE UCKITIO-
YaOIUMHU MPECTYNHOCTh AesiHUA. [1o cell 1eHp HeoOIeHrBa-
€TCs TO MPUHIUITUAIBHOE 0OCTOSITENBbCTBO, YTO YTOJIOBHO-TIPA-
BOBbIe mpeanucanusi 00 OUII/] mpenoctraBisioT MpaBo He Ha
COBEpIIIEHNE CaMUX M0 ce0e aKTOB HEOOXOAMMON 0OOPOHBI, 3a-
JepKaHusl JIUIA, COBEPILIUBILETO MpecTyIuieHre, 000CHOBAHHO-
IO PUCKa U T. [I., 2 HA IPUUMHEHNUE Bpe/la OXPAHSIEMbIM YTOJIOB-
HbIM 3aKOHOM HMHTEpEcaM, W TOJIbKO B 3TOW CBSI3U JAHHbBIE aK-
Tl UIHTEPECYIOT YTOJIOBHBIN 3aKOH. HemasioBakHO 1 TO, 4YTO HOp-
Mbl 00 OUII]L, Oynyun B OOJBITMHCTBE CBOEM YIPAaBOMOYMBA-
IOLIUMHU, T. €. PACCUMTAHHBIMM Ha UX aKTUBHYIO peau3aluio,
C TOYKM 3PEHHSI 3aKOHOAATEIBHOM TEXHUKU O(OPMIIEHBI Ha-



CTOJIBKO HeOe3ynpeuHo, YTo Oe3 AOMOIHUTENbHBIX KOMMEHTa-
pUEB U Pa3bsICHEHUN MAJIOIOCTYIHBI ISl TTPABONPUMEHUTEIIS,
HE rOBOPs YK€ O TeX, KOMY OHH aJIpeCcOBaHbl HEMOCPEICTBEHHO.

[omnbITKy IPUBHECTU CBOM CKPOMHBIN BKJIAJ B pEIICHUE Ha-
3BaHHBIX U JIPYTUX BOIPOCOB, CBSI3AHHBIX C 3aKOHOJATEIbHOM
perjiaMeHTalieid 1 MpUMeHEHUeM Ha TMPaKTHUKe HOPMATUBHO-
ro Matepuaa o AesTHUSIX, IPECTYIMHOCTh KOTOPBIX UCKITI0YAeTCs
B CUJTY COIIMAIbHOM MOJIE3HOCTU M HEOOXOAUMOCTH, U TIPEATPU-
HsUJT aBTOP B TpeJylaraeMoi ynrarenmo padore.



Paznean I
ITonsiTHE M BHADI
JesITHUH, MPECTYNIHOCTD
KOTOPBIX HCKJIIYAETCA

I'maBa 1
JessHu A, IPECTYMHOCTh KOTOPbIX
HCKJII0YAEeTCs, B 0TeUYeCTBEHHOM
1 3apy0e;KHOM YroJIOBHOM
3aKOHOJATeJIbCTBE (Yepe3 Npu3My
00CTOSATEJbCTB, HCKJIHYAIOIIHX
MPECTYIHOCTD JIesTHMA)

CocrosiHue TEOpUH YTOJIOBHOTO IpaBa 00 OOCTOATEbCTBAX,
UCKJTIOUAIOIINX TPECTYMHOCTh JIesHUsI, OOIIEN3BECTHO — 3TO
MHOTI'OYUCIICHHBIC UCCIICAOBAHNA PA3JIMYHOIO YPOBHA HaA IIPO-
TAXKEHUU HE O,HHOﬁ COTHH JICT; UCCJICAOBAHNA, COIIPOBOKIAI0-
e OTECYECTBECHHOC YI'OJIOBHOC 3aKOHOHATCJIBCTBO KAK MWHU-

MYM C MOMEHTA NPUHATUA YJIOKEHUA O HAKA3AHUAX YTOJIOBHBIX
u ucnpaButenbHblx 1845 r. Cpeny HUX HE TOJIBKO KypHAJIbHBIE



nyOIMKalvu, HO U (pyHIaMeHTabHble PadoThl MOHOTpaduye-
CKOT0, B TOM YHCJIe JUCCEPTAIMOHHOTO, Xapaktepa. [Tyomkye-
Mbl€, KaK MpaBUJIO, BCJe] 3a MPUHSATHEM TOTO UM MHOTO HOP-
MaTHBHOTO aKTa yrOJIOBHO-TIPABOBOTO COJIEPKAHUS, ITH UCCTIe-
JOBaHMS HOCSIT PEMMYIIIECTBEHHO KOMMEHTATOPCKUI XapaKTep
U JIaJIEKO He BCerjaa MOJHUMAIOTCS 10 YPOBHSI HAyUHBIX U3bIC-
KaHWI, B KOTOpHIX faercs oodmiee monsatue OUII2 U, ka3a-
JI0Ch OblI, TIPU OTCYTCTBHH JIETAJILHOTO OIPEJIEIEHUs IMOCSTHUX
MMEHHO B TEOPETHUYECKUX pa3paboTKax ClielyeT UCKaTh Hauoo-
Jee ontuMalibHOe onpeaenenne nousatuss OUII. [emo, ogHako,
B TOM, YTO camo T0 cede Takoe OoIpeJesieHue Majio 4YTo JIaeT,
a MMeIoIecs TIOMBITKA B 9TOM HalpaBJIeHUH, KaK IMOKa3biBaeT
3aKOHOJATEIILHBIN OITBIT, TAK U OCTAIOTCS MOIBITKAMHU, UHTEPECY-
IONIVIMH B JIYYIIIEM CJTy4ae JIUIIb YIeHBIX-TEOPETUKOB JTUOO CTY-
JICHTOB, M3YYaIOIIMX KypC YrOJIOBHOTO rpaBa. Bmecte ¢ Tem mo-
Hatue OUIT] yxe ycTosoch U ero copepkanue Oosee Ui Me-
Hee eIMHOOOPa3HO TOJIKYETCSI B TEOPHM M B 3aKOHOJIATE IbCTBE.
[lostoMy, He HapyIiasi Ha3BaHHYIO BBIIIE TPAIUIMIO, TIPEk/Ie
4YeM CHOPUTh O TIOHATHUSIX, TaKXkKe 0OpaTUMCS K YTOJIOBHOMY 3a-
KoHy, onepupys noHsaTuem OUIII. CtpemiieHre oOHApPYXUTh
JIOTUKY 3aKOHOJATENIbHBIX PEIIeHUH B perjiaMeHTaIy Kpyra Ta-
KUX OOCTOSITEJILCTB, KAK U OTAEIBHBIX U3 HUX, TEM OOJIee HEOO-
XOJIMMO, TIOCKOJIbKY C MOMEHTa KapIuHAJILHOTO pehopMUpOBa-
HUsI YTOJIOBHOTO 3aKOHOJATENIbCTBA B 3TOM Boripoce B 1996 r.

2 JIu60 0GCTOSITENBCTB, MCKITIOYAIOIIIX OOIIECTBEHHYIO OMACHOCTD, JIMOO MPOTUBO-
MPABHOCTH JESTHUS; JTMOO — TO M JIPYTroe.



JI0 HACTOSIIIETO BPEMEHH MPEINPUHATA 110 CYTH MHCTBEHHAS
cepbe3Hasi OMbITKA NaTh ooiee onpeaeneHue noustus OUITJL3.

1.1. O6cToATENLCTBA, HCKJIKYAIONIHE
NPEeCTYNMHOCTD /1€ sTHHSA,
B HCTOPHH OTE€YE€CTBEHHOTO
YroJIOBHOI'0 3aKOHOAaTeJabCTBA

Wcropusi pasBuTthst oOImIecTBa M MPaKTHKa PEryJIMpPOBAHUS
OTHOILEHUNA MEXAY JIOABMU IOCPEICTBOM YIOJIOBHOIO 3aKOHA
yOeIUTebHO CBUAETEIBCTBYIOT O TOM, UTO YCJIOBHUSI-UCKITIOYE-
HUS, IIPU KOTOPBIX MIPECTYITHOE NOCATaTEIbCTBO HA OXPaHsAEMbIE
YTOJIOBHBIM 3aKOHOM OOIIIECTBEHHBIE OTHOLIEHHS YTPauuBaeT
IIPECTYITHBIM XapaKTep, JOCTUraloT MOPOM TaKOro KOJIWYECTBA,
YTO OBIBAET TPYAHO OINpPENeNUTh, Ijie oOllee MpaBuio, a rie —
uckJoyeHre*. CBONCTBEHHO 3TO U OT€UYECTBEHHOMY YIOJIOBHO-
MYy 3aKOHOJATEJILCTBY.

MOXHO NpeAnoyNokUTh, YT0 (POPMUPOBAHUE 3AKOHOATEIIb-
HO onpeneneHHbix OUII ucropuyeck HAYMHAIOCH C JIErajb-
HOT'O OIPEAIEJIEHU s TAKOT'O U3 HUX, KOTOPOE B COBPEMEHHOM yIO-
JIOBHOM IIpaBe Ha3bIBaeTCs «HeoOxoaumasi oOopoHa» . U 310

3 CM.: Baunnuos B. A. CrcTeMa 0GCTOSITENBCTB, HCKJTIOHAIOLIX IIPECTYIHOCTb Je-
SHUS, B YTOJIOBHOM nipaBe Poccun: ABroped. auc. ... AOKT. opu. Hayk. H. Hopro-
pon, 2002. C. 13-17.

* Cwm.: Tazanyes H. C. Pycckoe yronosnoe npaso. Tyna, 2001. T. 1. C. 406.

3 Mo HAIAM CBeICHISAM, BIIEPBbIC MOHSATHE «HEOOXOANMON 3aKOHHON OOOpPOHBI»



HE CJTy4YaiHO, IOCKOJIbKY MTPaBO OOOPOHBI OT IPO3SIIEH OMACcHO-
cTd, OyIy4Yr eCTECTBEHHBIM IO CBOEW CyTH, TaHHBIM YEJIOBEKY
CaMOM IPUPOJION, YXOAUT KOPHSIMHU B IITYOOKYIO IPEBHOCTD. Of1-
HO U3 CaMbIX MEPBbIX YIIOMUHAHUI O 3alllUTe OT HAMaJeHUs CO-
JepKUTCS B HaubOoJiee OYUTAeMON B MHIyU3Me MPaBOBOU KO-
mudukanun — 3akoHax Many, cocraBieHHbIX B [IpeBHen MH-
JIVIA OJTHOM M3 )KPEUECKUX IIKOJ: « YOUBAIOIIVIMA, 3alWIIAS CAMO-
ro ce0si, MpU OXpaHe KePTBEHHBIX JApOB, MPU 3aUTE KEHIUH
1 OpaxMaHa [0 3aKOHY He COBEpIIAET rpexa». 3aKOHbI pa3pela-
71 yOMBaTh He KOJIEOJISACh HAMAIAIoNIero youiny, «Jiaxe peoeH-
Ka, MpecTapesioro uin opaxmaHa, BecbMa yueHoro B Bene» (1.
349, 350)°. [IpMeHUTENBHO K OXpaHe JITYHOTO UMYIIIECTBA JJaH-
HBII Bonpoc 3arparuBajics B 3akoHax XII Tadmui (451-449 rr.
70 H. 3.), Te, B YaCTHOCTH, TOBOPWJIOCh O TOM, UTO YOHICTBO
CUUTAJIOCh HEe HaKa3yeMbIM, €CJTH «COBEPIIABIINI B HOYHOE Bpe-
MsI KpaxKy yOouT Ha Mecte» (11. 12)7. O6opoHsoIIeMycs pa3pela-
JIOCh YOUTH ¥ JHEBHOTO BOPA, OKA3ABIIIET0 BOOPYKEHHOE COIPO-
tuBJieHre. OJJHAKO HE MOT OBITh YOUT TOT BOP, KOTOPBIH IMTPUHO-
CHJI ¢ cOOOM OpyXKHe, HO He MOJIb30BaJICsS UM U HE COITPOTUBJISI-
csi. Ecnu e OH oKasbIBaJl COMPOTUBIIEHHE, TO «ITYCTh MOTEPIEB-
AN KPUYUT, YTOOBI €r0 YCIIBIIIATN U COEKATNCh Ha TIOMOIIIb>.
DTO MOJIOKEHUE B U3BECTHOM CMBICIIE MEPEKJIUKAETCS C CyIIe-

ynotpeonsiercst B ct. 328 YK ®pannuu 1810 1.

b Cwm.: XpectomMaTvsi IO WUCTOPUM TOCYAAapcTBa M TpaBa 3apyOekHBIX CTpaH /
Ion pea. 3. M. Yepnunosckoro. M., 1984. C. 31.

7 Tam xe. C. 32.



CTBOBABIIEH /10 MPUHATUSA noctaHoBNeHus [1nenyma BepxoBHo-
ro Cyma CCCP ot 23 okts10pss 1956 r. mpakTHKOI HEAOIyCTH-
MOCTH OOOPOHBI TIPH HAJTMYMU Y OOOPOHSIIONIETOCS] BO3MOKHO-
CTU M30eXaTh MOCAraTesbCTBA MO0 OOPATUTHCS 32 MOMOIIIBIO
K JIpyTUM JIMLIaM WJIA OpraHaMm BJIACTH.

PuMcKkue MBICIMTENN BBICKA3BIBAIMA TE3UC O TOM, YTO IPABO
0OOPOHBI BHITEKAET U3 CAMOM MPUPOABI BEILEH, YTO «CUITy OTpa-
’KaTh CUJION BCE 3aKOHBI U BCE MPaBa J0MYCKAIOT».

NmeHHO ¢ HeoOXoauMon 000pOHBI HauMHaeT (hOPMHUPOBATH-
Cs MHCTUTYT JierajibHo onpenensieMbix OUII u B pycckom npa-
Be. O/1IHaKo B CUJTy TOTO, YTO OCOOEHHO B JPEBHEUIIEM €ro Ie-
pHOJIE CTAHOBJIEHUS U PA3BUTHS OHO UMEJIO 3HAYMTEIBHOE CXO/I-
CTBO C [PaBOM [IPEBHET€pPMAaHCKUM U PUMCKUM, MPABO CaMO3a-
IIUTHl BXOAWIO B MOHATHE MECTH, a IIOTOMY 3Ta 3I0Xa HE 3Ha-
J1a 0COOBIX TIOCTAHOBJICHUI O TpaBe OOOPOHBI: KOrja OOBIYHOE
MIPABO MPENOCTABIISIIO OTAEIBHOMY JIUIY M €r0 CEMbE HaKa3aTh
TOr0, KTO MOCSITal Ha UX MpaBa, €CJId OHU HE CYUTAIA BO3MOXK-
HBIM TTIOCTaBUTh KaKHe-IMOO0 Tpeiesibl AJIsl €ro caMOyIpaBCTBa,
TO, KOHEYHO, HE MOIJIO OBITh U PEYU O perjiaMeHTalii OOOPOHBI;
TOJIBKO C MOMbITKAMU OT'paHUYEHUS ITpaBa MECTH HAYMHAIOT T10-
SIBJISITHCSL OTIEIbHBIE TTOCTaHOBIIeHUs 00 oOopoHe. 1o cBeneHu-
am H. C. TaranueBa, nepsble YIOMUHAHUSA O HEU MOKHO YCMOT-
petb B cT. 6 JloroBopa Osnera ¢ rpekamu ([loroopa Pycu ¢ Bu-
3aHTHEer 911 1.)8.

8 Tueanyes H. C. Pycckoe yromoeHoe mpaBo. Jlekuun: Yacts O6mas: B 2 1. M.,
1994. T. 1. C. 196.



JlocTaTouHO COBEPIIIEHHOEe HOPMATHUBHOE 3aKperyieHrue HeoO-
xoauMasi 00OpOHA TOMyYaeT B MEPBOM KOJEKCE PYCCKOro heo-
JanbHOTO NpaBa — B Pycckoii I1paBae, oTnenbHble HOPMbI KOTO-
pOH, C OIHOW CTOPOHBI, JJO3BOJISLTM YOUTh BOpa Ha MecTe Ipe-
CTYIUICHUs Jake O€30THOCUTENILHO €ro OOIECTBEHHOTO MOJIOKEe-
HUS, C IPYTOM — CT. 38 coaepkalia OrOBOPKY: «...€CJIM BOpa JAep-
’KaJIM JI0 PaccBeTa, TO MPUBECTU €r0 Ha KHS)KECKHIA IBOP Ha CY/I.
Ho ecnu Bopa yObIOT, a JTIOOM BUJIENU €r0 CBSI3aHHBIM, TO HAJO
TUIATUTH 32 Hero»’. TeM camMbIM yXe B 9TO BpeMsl peryiaMeHTallusI
npaBa 0OOPOHBI COMPOBOJKIAETCS M OTHOBPEMEHHBIM OT paHIYe-
HUEM CaMOCyaaA.

Brnustaue Hopm Pycckoit [TpaBapt 00 060poHe OT nocsirateb-
CTBa Ha pa3BUTHE OTEUECTBEHHOIO 3aKOHO/ATENbCTBA CKa3bIBa-
JIOCh BILIOTH O BTOpou mnosoBuHbl XVII B. M3HavansHO (po-
KyCHPOBaHHBIE Ha OXpaHe TOJIBKO OTHOIIEHUI COOCTBEHHOCTH,
9T HOPMBI B MOCJIEIYIOIIEM B KauecTBe 0ObEKTa 3alUThI CTAIN
OroBapuBaTh KU3Hb COOCTBEHHHKA MMyIllecTBa. B yactHoCTH,
ct. 200, 201 CobopHroro Yioxenus 1649 r. caHKIIMOHUPOBAJIH
aKT caMOOOOPOHBI XO35IMHA JOMa, Ha KOTOPBIN OCYIIECTBIISIIOCH
NOCATaTebCTBO, CIIEACTBUEM 4ero ObUIo YOMHCTBO KOro-iau0o
U3 HaMaJaBIIuX, IIOCKOJIbKY XO35IMH 3aIUINaT ceOsl U CBOE UMY-
mectBo. [Ipu 3TOM 000pOHa, IpUBEIIAs K CMEPTEILHOMY UCXO-
1y WA PaHEeHWIO, He BJIeKJIa HUKAKUX TIOCIIeACTBUM ISl 000pO-
HSIIOIIETOCs], €CJIM OH BBITIOJIHSLT OIHO TpeOOBaHUE: Cpasy 3asiB-

9 Poccuiickoe 3akoHOIaTenbcTBO X — XX BekoB: B 9 1. T. 1. 3akoHO#areaInLCcTBO
Hpeueit Pycu. M., 1984. C. 49, 62.



715171 00 3TOM B MPUKA3 UM OKOJIBHBIM JIIOASIM. Pa3HOBUITHOCTBIO
caMOOOOPOHBI ObUIA U 00SI3aHHOCTh 3aBUCHMBIX JIIOZIEH (XOJIO-
OB, KPECThsIH) 3allIMIIATh TOCTIOANHA TIPY HAlaJeHUU HA Hero
WM WieHOB ero ceMbt '°. B mocnenyioiem o60poHa crasa J1omyc-
KaThCsl B 3AIUTY NMPAB 0OOPOHSIONIUXCS U APYTUX JINII, B 3AIIUTY
JKU3HU U 3[I0POBbSI, IIeJIOMYApusI skeHIuH. [1pu 3ammuTe xe umy-
IIECTBA OHA JIOIYyCKaIach 1a)ke B TOM Clly4ae, Korjaa Bop Oexan,
HO ObUT MOMMAaH XO3SIMHOM M OKa3ajl COIPOTUBJIEHHUE; OHA ellle
HE CTaBWJIACh B OIpeJe/ieHHble paMKHU M AOMYCKalach BHE 3a-
BUCHMOCTH OT COPAa3MEPHOCTH HaIaIeHUIO U CBOEBPEMEHHOCTH.
[Mocnennee 0OCTOATENBCTBO JaeT OCHOBAHHE IOJArarh, 4To TO-
CTENEHHO perjiaMeHTaIusl HeOOXOAUMON 00OPOHBI (PAKTUYECKU
cTasa BKJIoYaTh B cedst anemenTsl Takoro OUIIL, kak nmpuanHe-
HUE Bpe/a MpU 3aJepKaHuM JIMIA, COBEPIIUBIIETO MPecTyILie-
HUE.

3ameTHyl0 poiib B pazButuu takoro OUIIJI, kak HeoOxomu-
Masi o0opoHa, chirpan Bownckuii Aprukyn 1715 r., 3ametHO
OTPaHVYMBIIMI peasTU3alvio MpaBa Ha 0OOPOHY U MPUOTU3UB-
M ee perjaMeHTalio K COBPEMEHHOMY 3ByYaHMIO. APTHUKYIJT
paccMmatpuBal 0O0POHY KaK MCKIIOUMTEIbHOE MPABO «HYKHO-
ro 0OOpPOHEHM S )KUBOTA CBOETO», T. €. XKU3HU (apT. 156), 1 mpa-
BO YOWICTBA HOYHOTO BOPA, MOCKOJNBKY OH «HE IS €IMHON
KpaXxu, HO YTOObl U YMEPTBUTH B JIOM HOYBIO BpBIBaeTCs (apT.
185)». 31ech yxke AOCTaTOYHO YETKO MPOCMATPUBAETCS TpeOo-

10 3akoHOMATE b HBIE TAMATHUKY PYCCKOTO IIEHTPaTM30BaHHOTO rocynapcTea X V—
XVII BekoB. CobopHoe Yioxenue 1649 r. JI., 1987. C. 212.



BaHKE O COPa3MEpPHOCTU OOOPOHBI MOCATATENLCTBY: €CIIA Hama-
JA0IIUi He ObUT BOOPYXEH, TO OOOPOHSIOIIMIACS MOT TIpUMe-
HUTb OPYXkKeE TOJILKO B TOM CJIy4ae, €CJIv MePBbII ropasjio CUjlb-
HEe ero M OT HEero «CMePTHBIM cTpax» (apT. 157) uim, Kak rma-
cut Mopckoii YcTaB, «Korjia Kpernko CTaHeT HaragaTh U CMepT-
HO OuTh»!!. B TomkoBanum apt. 157 ornpeneneHHo (popmyarpo-
BaJIMCh TaKKe YCJIOBUSI IPAaBOMEPHOCTH OOOPOHBI, KaK ee CBOe-
BpeMeHHOCTh («COCTOMT HYKHOE€ OOOpPOHEHHE BPEMEHEM...»)
¥ 11eJTh 3aIIUTHI, a He MecTH («M Tako cMepTHOe yOMBCTBO U3 OT-
MIIIEHU S, HeKeJTH OT 0OOPOHEHU ST YUUHIII» ); OTOBAPUBAJIACH T10-
HIDKEHHAs1 OTBETCTBEHHOCTD 3a TTPEBBIIIEHUE TIPE/IeIoB 000pO-
HbI: «ExXenu chllercs, YTo MpecTynuTes b MPaBl HY)KHOTO 000-
POHEHU s IPECTYIWII, ¥ He TaK MPUJIEKHO CMOTPEII, TO OH, TIOHEe-
’Ke B HavaJIe JIOCTOMHbIC TPUTIYMHBI IMeJT K HY’)KHOMY 00OpOHe-
HUI0, HE XKMBOTOM, HO TIO Pa3CyXJIEHUIO CYJEHCKOMY KECTOKO,
TIOPMOIO, IITPAOM IEHEKHBIM WU IIIHUIPYTEHOM UMeeT ObITh
HakazaH...»'? Eme Oosee orpaHnumMBajiach 0OOpOHA JIJIsI BOCH-
HOCJTy’KalllMX B CJIydae HamaJeHusl Ha HUX HayaJbHUKA: «...TOT
’KMBOTA JIMIIIeH OyJeT, KTO B cep/Iax MPOTUB CBOET0 HAYaIbHUKA
3a Opy’kHe CBOE MPUMETCS. .. MO0 MOUYTEHHEe reHepaIbCTBY BCeE-
KOHEYHO U BEChbMa MMEET HEHApyIIUMO ObITh». MOXKHO, OfHA-
KO, MPEANOIOKUTh, YTO OPAaHUYEHHsI TOCIIEIHEr0 poaa sIBJIsi-

1 cwm.: Xpecromatus no ucropun rocygapcrsa u npapa CCCP. JJooKkTsaOpbckuii
nepuon / Ilox pen. 0. I1. Turosa. M., 1990. C. 8.

12 poceniickoe 3akoHonatenbereo X — XX ekos: T. 4. 3aKOHOIATENBCTBO neproga
cra”oBeHns adcomorusma. M., 1986. C. 356-357.



JIUCh CJIEICTBUEM HOPMATUBHOIO 3akpervieHus takoro OUITI,
KaK HMCIIONHEeHue obs3artebHoro npukasa. B TonkoBanwu apr.
29 BouHckoro YcraBa roBopuiioch: «M60 HauaIbHUKY TTPUHA/I-
JISKUT TOBEJIeBaTh, a MOAYMHEHHOMY MOCTYIIHY ObITh. OHBbII
MMEET B TOM, UTO OH MPHUKa3aJl, ONPaBAATCs, a Cel OTBET JaTbh,
KaK OH MOBEJIEHHOE UCIIpaBWI». [IpumMedaresibHO, 4TO CypOBOM
OTBETCTBEHHOCTH IOJIBEPTaJIMCh HE TOJIBKO T€, KTO HE UCTIOTHWII
NIpUKa3, HO U T€, KTO MMEJ BCSIKOE HEMPUCTOMHOE PacCyKICHUE
00 yKazax, KOTOpble eMy JaHbl OT HaualbHUKa (apT. 28, 29)13.
3aKOHOAATENILCTBO INETPOBCKOTO IEPHOJA XAPAKTEPHO €Ile
Y TEM, YTO B HEM IO CYILECTBY BIIEPBbIE MOTYYMJIO HOPMATUB-
Hoe 3akperuieHue u Takoe OUIL, kak KpaiiHsisi HEOOXOIUMOCTb.
W xX0Ts1 epBble YHOMUHAHUS 00 3TOM 0OCTOSITENIbCTBE BCTpeva-
fotcs emie B cT. 283 Coboproro Ynoxennn 1649 r. («A Oyzmer
KTO c00aKy yObeT py4uHBIM 00eM, He U3 PyXKbsi OOpOHsICS OT ceOs,
U eMy 3a Ty cOOaKy IIeHbl He IJIaTUTh, U B BUHY €My TOTO He CTa-
BUTH»)'4, ”MEHHO B BomHCKOM YcTaBe MOXHO YyBUETh Ooee
WIM MEHee COBPEMEHHbIE IEMEHTHI IOHMMAaHUS KpaiiHel HeoO-
xogumocTtu. Tak, apT. 154 OTHOCUT K CMEpTOYOUICTBY TOJIBKO
Takue clly4yau, KOrjJa JIMIIeHUe KU3HU ObUIO clieslaHo «Oe3 HyX-
Il 1 6e3 cMepTHOro crpaxa». B apr. 180, roBopst 00 OTBeT-
CTBEHHOCTH 3a UCTpeOJIeHNe YyKOTO UMYIIIECTBa, YCTaB comep-
’KUAT OTOBOPKY: «pa3Be M0 HeOoOXOIMMOM HyXkJe BocTpeOyercs

13 Tam xe. C. 333.

14 Poceniickoe 3akoHomatenbetBo X — XX Bekos: T. 3. AKT 3eMCKHX cOOOpOB.
M., 1985. C. 150.



1 Ha TO TIO3BOJIUTCS». Elrie 6os1ee ornpeaesieHHO 3TO 0OCTOSITE b-
crBO 3ByuuT B TonkoBanuu apt. 195: «Hakasanue BopoBcTBa
OOBIKHOBEHHO yMaJIsIeTCsl, MJIM BEChMa OCTaBJISIETCS, €XKEeU KTO
U3 KpaillHe# TroJIoHOM HYX[bl (KOTOPYIO OH JIOKa3aThb MMEET)
ChECTHOE WU MUTENHOE, UJIM MHOE YTO HEBEJIMKOW LIEHBI YKPa-
ner»'s.

HecomueHHO OoJjiee COBEpIIIEHHOE 10 CPaBHEHUIO C 3aKOHO-
JaTeJIbCTBOM MPE/IIeCTBYIOIIUX MEPUOAOB B IJIaHE perjiaMeHTa-
unu OUIIL, 3akoHOJATEILCTBO METPOBCKUX BPEMEH TEM HE Me-
Hee ObUIO JIMIIIEHO HeOOXOIUMOM CTPOTOCTH U TTOCIIE/IOBATETHHO-
CTHU B UX 3aKperuieHnH. B Hem He ObUIo 00I1ero NoHATUST HA Of1-
Horo OUII]], a HOpMaTUBHOE 3aKperIeHUE OTAEIbHBIX U3 HUX
HOCUJIO YETKO BbIPAaKEHHBIN Ka3yaIbHbIA XapakTep, T. €. MpruMe-
HUTEJILHO JIMOO K BUIY TIPECTYIUICHUS], TMOO K CUTYaIluH, B KO-
TOPOU OHO coBepiayioch. OJHAKO, MOXET ObITh, KaK pa3 3TOT
«HEJIOCTAaTOK» JIENIaeT )KU3HEHHBIMUA HOPMBbI MPaBa, 3aKperisio-
nmwme OUII, u 310 Kak pa3 TO, YEr0 HEAOCTAET COBPEMEHHOMY
YIOJIOBHOMY 3aKOHoOAatenbcTBy Poccun?

Kak ormeuan H. C. Taranues, Bo33peHusi NETPOBCKOIO 3a-
KOHOJIaTeIbCTBA He MPUBWIINCH K Hamlemy mpaBy ', Cka3zaHHoe
B OTHOIIIEHUM HEOOXOIMUMOW 0OO0POHBI, 3TO TMOJIOKEHNE, Ha HaIll
B3IJIsA], OBUJIO OCHOBAaHO HAa $IBHO OIPAaHWYUTETBHOM XapakTe-
pe B 3ToM Bonpoce BouHckoro Aprukyna 1715 r. OvyeBugHo,
YTO Ha3BaHHBIE BHIIIE O'PAaHUYEHHUS B peasiv3allid mpaBa 000-

15 Cm. taxsxe: Tazanyes H. C. Pycckoe yronosnoe npaso. T. 1. C. 439-440.
1 Tam xe. C. 421.



POHBI HE TOJIBKO MPUCYTCTBYIOT B COBPEMEHHOM YI'OJIOBHOM 3a-
KOHOAATeNbCTBE Poccuu, HO M MONy4YWId B HEM CBOE J1aJIbHEN-
niee pasputue. Mexay Tem YJoxkeHHe O HaKa3aHUSIX YToJioB-
HBIX U UCTTPaBUTEbHBIX 1845 I., OCHOBHON UCTOYHMK YTOJIOBHO-
ro 3aKOHOJATeIbCTBA MepBoU mosoBuHbBl XIX B., caenas onpe-
JIeJICHHBIH 11T Ha3a/l B YCTAHOBJICHUHU TaKUX OTpaHWUYSHUN, ObI-
JI0, TIOXKAJTyi, TIEPBOI MOMBITKOW CUCTEMATU3UPOBAHHOTO HOP-
MaTuBHOTO 3akperienuss OUIT.

HecmoTtpst Ha To, 4TO MOApAa3/eNeHUe OTEUECTBEHHOIO Yro-
JoBHOro mpasa Ha OO6myo 1 OcoOeHHYI0 YacTH B COBPEMEH-
HOM ITOHMMaHUM BIEpBbIE UMEJIO MecTO yxe B XV Tome CBo-
na 3akoHOB 1832 r., umeHHo Ynoxenue 1845 r., 3aMMCTBOBaB-
ee psp mosoxenuint CBoaa, B HAMOOJIBIIEH CTeTeH! ObLIIO CXO-
UM C COBPEMEHHOM CHCTEMAaTU3alMeN YrOJIOBHOIO 3aKOHOA-
TeJbCTBA. B UmciIe CTPYKTYpPHO 000COOJICHHBIX OOCTOSITENILCTB,
«TIpY KOUX COJIESTHHOE HE BMEHSETCS] B BUHY», B YJIO)KEHUH Ha-
psilly C HEBUHHOCTBIO, MAJIOJIETCTBOM, O€3yMHEM U OIMOKOM Ha-
3bIBAINCH «IIPUHYKJEHUE OT MPEBOCXOAIEN HEIPEOIOIMMON
CWIbl» U «HEOOXOAUMOCTh 00OpOHBI». Eciau ydecTs, 4To B CT.

107 YnoxeHus peds I1a ¥ O TOM, YTO «HEOOXOIUMOCTH 000PO-
HBbI IPU3HAETCS TAK)KE U B CTyvae, KOIja 3aCTUTHYThIM, IIPU TO-
XWINCHUU WA TIOBPEXKJICHUM KaKOrOo-TMOO WMYIIECTBa, Ipe-
CTYMHMK CHJIOIO TIPOTUBWJICS CBOEMY 3a/ISP’KaHUIO WJIM TIPeKpa-
IIIEHUI0 HAYaTOrO UM TIOXUIIICHU S WK TTOBPEXICHUS» 7, TO MOX-

17 Poceniickoe 3akoHomaTenbeTBO X — XX BeKOB. 3aKOHOIATENHCTBO TIepBOH T10JI0-
BuHbI XIX Beka. M., 1988. C. 195.



HO cJIeJIaTh BBIBOJ O TOM, UTO KPYT JIETAJIbHO OIpeessseMbIX
OUIIL nononHsicA eme U 3afepkaHueM MPECTYIHUKA.

[Tpy HOPMATUBHOM 3aKpEIICHUH «HEOOXOIUMOW JIMYHOW
00OpOHBI» KOHKPETHO HAa3bIBAIMCh HE TOJBKO XapaKTep BO3-
MOXHBIX ITOCTIEJICTBUI PUMEHEHU I CUJTbI HATTaJaloneMy (paHsbl,
YBEUbsl, CMEPTh), HO M OXpaHsieMblIe TIPY 3TOM OJ1ara (’Ku3Hb, 3710-
POBbE, KUTEJILCTBO U CBOOOIA OOOPOHSIONIErOCs, YeCTh U I1e-
JIOMy/Ipue XeHIMHbI). Bo Bcex ciydasix, yka3aHHBIX B YIIOke-
HUM TIPU ONpeJeSIeHM OOOPOHBI, OHA JIO3BOJISIACh «HE TOJIb-
KO UIsi COOCTBEHHOM CBOEH 3alllWThl, HO W ISl 3aIlIUTHl JIPY-
I'MX, HAXOOAIIMXCSA B TAKOM Xke TojokeHun» (ct. 109). Bmecre
C TeM peanu3alys MpaBa Ha OOOPOHY OrpaHUYMBAIACH CYIIe-
CTBEHHOUW OTOBOPKOH: OHA JOMYCKaJach «IPU HEBO3MOKHOCTU
NpUOETHYTH K 3aIIUTe MECTHOTO WM OJIMKANIIIEr0 HaYaIbCTBA .
U 310 npu HamMuumM 00MEero TpeOOBaHKWA O TOM, UTO B KaXJI0M
cllydae «0OOPOHSIIONIMIACS 00s13aH O BCeX 00CTOSITEIbCTBAX U TT0-
CJIEICTBUSIX CBOEH HEOOXOIMMOM OOOpPOHBI HEMEIJIEHHO OOb-
SIBUTh COCETHUM JKUTEJISIM, a TIPU TIEPBOU BO3MOXHOCTH ¥ OJTU-
*KaireMy HauaabCTBY». [Ipy 93TOM Haka3yemasi HECBOEBPEMEH-
HOCTh OOOPOHBI YBSA3bIBAJIACh TOJIBKO C KOHEYHBIM MOMEHTOM Ha-
rajgeHusa's.

Vnoxenue 1845 r., JOCTaTOUHO COBEPIIEHHO PErIAMEHTUPYS
HETpeoIoIMMoe pUHYkieHue B cT. 106!°, BMecTe ¢ TeM He 3Ha-

18 Tam xe.

19 Bpsin 1 moxHO cornacutbesi ¢ H. C. TaraHieBbIM, YTO B JAHHOM cily4yae pedb
[UIa JIMIIb O NcuxuyeckoM npunyxjaeHun (Cum.: Pycckoe yronosnoe mipaso. T. 1. C.



710 B uucie OUI] takoro Gosee mMMpOKOro B COBPeMEHHOM 3Ha-
YeHNH 0OCTOSTEIbCTBA, KaK KpanHss HeooxoaumocTs. [locnen-
HSISl YIOMHMHAJIACh JIMIIb B YHCIE OOCTOSITENbCTB, YMEHBINAIO-
VX BUHY W Haka3aHue: «Eciy oH yumHWI cue npecTyrieHue
€/IMHCTBEHHO IO KPAaHOCTHU U COBEPIIIEHHOMY HEMMEHUIO HUKA-
KHX CPEIICTB K MPOMUTaHMIO U padote» (1. 7 ct. 140).
Vnoxenue 1845 r. UHTEPECHO HE TOJBKO MOIBITKON JaTh 00-
uiee onpenesneHre KoHKpeTHeix OUIIIL, HO 1 Tem, 4To Ipu STOM
0oOHapYyXHMBAJIOCh cTpeMyieHHe TuddhepeHIIMPOBaTh OTBETCTBEH-
HOCTb 3a IIPEBBIIIEHUE NPEAEIOB peau3alliid OTAEIbHBIX
u3 HuX. Hapsmy ¢ oOmmM HeBMEHEHHEM B BHHY CONESIHHOTO
IPY HAJIMYMU HA3BAHHBIX BBIIIE OOCTOSATENHCTB, BJEKYILEM €ro
HEHAKa3yeMOCTb, TU k€ CaMble OOCTOSITENILCTBA, BO-TIEPBBIX,
cormacHo cT. 140 VioxeHus, «B OONbIIeN WA MEHBIIIEH Me-
p€ YMEHbIIAIN BUHY, @ C TEM BMECTE M CTPOTOCTb ClIeyIolIe-
IO 32 OHYIO HaKa3aHHUs», a BO-BTOPbIX, BbI3bIBAIM CHUCXOXKIE-
HUE K BAHOBHOMY IPY COBEPIIIEHNY KOHKPETHBIX MTPECTYIICHUI
(MpexycMOTpEHHBIX, B YaCTHOCTH, CT. 1467, 1493, 1663, 1664
Vnoxenust). Tem caMbiM yxke B 3TOM HOPMaTHUBHO-IIPABOBOM
aKTe Mbl OOHApPYKMBAEM aHAJIOT JIBOMHOIO y4eTa MpeBbIIIeHUsI
npeaenoB OUIIL: e Tonbko Ha ypoBHe HOpM OCOOEHHOM, HO U
Oo6men yactu (1. «e», «k» cr. 61, cr. 108, 114 YK). Camo xe
o cebe npesbienue npenenaon peamsarun OUITL conpoBox-

410). Cropee HAOOOPOT — FOBOPS TOJBKO O MPEBOCXOAAIIEH CHJIE U ONpeesss IpHU-
HyKJEHUE KaK HEMPEOoJoIMMOe, YIIOKEHNE UMEIIO B BUITY «HETIPEONOIMMOe (pU3HYe-
CKO€E IIPUHYXKIECHUE».



JIAJI0Ch 3HAYUTEIbHO MEHBIIIEH OTBETCTBEHHOCTHIO B CPABHEHUU
C OOBIYHBIM TIPECTYIUICHUEM U, HAIpUMeEp, MPH HEOOXOAUMON
00OpOHE BJIEKJIO KPAaTKOBPEMEHHBIN apecT, BHITOBOP B MPHUCYT-
CTBHH Cy/ia MO0 1iepKoBHOe Mmokastaue (ct. 1938, 1942).

HecpaBHeHHO Oojiee COBEPIICHHBIM B TEXHHMKO-IOPHIAYE-
CKOM OTHOIIEHWW U B TUIAHE OTPAXEHHUSI KOHKPETHBIX COLIU-
AJIbHO-9KOHOMUYECKUX YCJIOBUI XMU3HU 3aKOHA, YeM YJIOKEeHUe
O HAKa3aHUSX YrOJIOBHBIX M MCIPABUTENbHBIX 1845 1. (B TOM
yucie B pegakimu 1885 1.), saBisercsa YrogoBHoe YioxeHue
1903 r. HecMoTpsa Ha TO, YTO NPU3BAHHOE YCOBEPLIEHCTBO-
BaTh Y YHU(PUIIMPOBATH POCCUMCKOE «MaTepHUAIbHOE» YTOJIOB-
HO€ MPaBO, «yKPENUTh B HAPOJIE UYBCTBO 3aKOHHOCTU» YJIOXKe-
HUE TaK ¥ He ObLJIO 10 KOHIIA BBEJICHO B JICHCTBUE B IIOJIHOM 00b-
eMe, OHO 3aCTy’)KMBaeT 0coOOOro BHUMAaHUSI B YaCTH HOPMATHB-
HOT'O OTPaKeHUsI HHTEPECYIOIIed Hac POoOIeMBbl.

['oBOpsi 0 HOpMAaTUBHOM 3akperuieHnu B YioxeHun 1903 r.
OUIIL, cnenyer nmpexje BCero ckazarb O TOM, YTO B 3TOM JO-
KyMEHTE BIIepBbIe OBLIO JAHO «YHCTO» (DOpPMaIbHOE OIpe/esie-
HUE TIOHSATUS TIpecTyrieHus: «lIpecTynmHbIM MpU3HaeTcs Jies-
HUE, BOCIIPEILIEHHOE BO BPEMSI €r0 yUMHEHU s 3aKOHOM T10/] CTpa-
XOM HakazaHus» (cT. 1)%°. DT0 NMPUHIMITHATIBHO Ba)KHO, TIO-
CKOJIbKY JIO 9TOTO MOMEHTA B OTE€UECTBEHHOM YTOJIOBHOM 3aKO-
HOJATEJIbCTBE JierayibHOE orpeaenenue otaeabHbix OUIT Hu-
KOIJa He MMEJIO CBOEU OTIIPaBHOM TOYKHM OTcueTa. BaxkHo U TO,

20 poccniickoe 3akoHOAATeNbCcTBO X — XX BekoB. T. 9. 3aKOHOMATENILCTBO SITOXU
OyprKya3HO-/IeMOKpaTuieckux pesomormid. M., 1994. C. 275.



yTo B YnoxeHun 1903 r. mexay onpeneseHMeM KOHKPETHBIX
OUII («ycnoBui BMEHEHHS ¥ IPECTYITHOCTH JIEHUS» ) U OIIpe-
JeJIEHUEM MTOHATHSA TPECTYIUIEHU CYILIECTBOBAJIAa HE HOMUHAIb-
Hasl, a peajibHasl 3aBUCUMOCTD; Ta JIOTUYECKU MpeAroiaraemMas
CB$I13b, KOTOPAsi IOPOM OTCYTCTBYET U B COBPEMEHHBIX YIOJIOB-
HBIX KOJIEKCaXx.

B uyucne ycioBuil BMEHEHUSI M IPECTYMHOCTH JIESIHUS, pe-
IJIAMEHTUPOBAHHBIX B OTIEJIEHUM YETBEPTOM YJIOKEHHS MOCIe
BOIPOCOB HaKa3aHWsl, HAPSAY C «HEBMEHSEMOCTbIO» U «HEBH-
HOBHOCTBIO», MAJIOJIETCTBOM M HECOBEPILEHHOJIETUEM, M3J1ara-
JIMCh U TAKWE, KAaK MCIIOJIHEHWE 3aKOHA, WCIIOJHEHUE IPUKa3a
no ciyx0e, HeoOxoarMasi 0OOpOHA M HE3aKOHHOE MPUHYK[E-
Hue w yrposa. I[Ipu stom Vnoxenue 1903 r., kak u Yio-
xeHue 1845 r., MpoOBOOWIIO YeTKOE CTPYKTYpHOE 000COOIeHe
YCJIOBH, TIPU KOTOPBIX JIESTHUE HE «TIOYUTAETCS MPECTYITHBIM»,
OT OOCTOSATEINILCTB, YCTPAHSIONIMX HAKA3yeMOCTh (JJABHOCTb, I0-
MWJIOBAHUE U MPOIICHUE).

Ilo kpyry neransHo onpeaensemsix OUII Ynoxenne 1903 r.
NpUBJIEKaeT BHUMaHKE TeM, YTO B HEM BIlepBble! B OTEUECTBEH-
HOM YIOJIOBHOM 3aKOHOZATEJIbCTBE PEITIAMEHTUPYETCS TAKOE
OUII/, kak UCIIOJTHEHUE 3aKOHA («IESHUE, YYMHEHHOE BO HC-
TIOJIHEHME 3aKOHa» ). TeM caMbiM, XOTsI U B 00111e# hopme, 3aK0-
HOZIATEJIbHO 3aKPEIIsIOCh TPABOBOE OCHOBAHUE JIsl IIPUYMHE-

2l VioxkeHue 0 HakazaHUsX YIOJIOBHBIX U UCIIpaBUTENbHbIX 1845 r. He HasbiBas
9TOro 00CTOsATENbCTBA B «OO0IIel YacT», COIEPKAI0 KOCBEHHBIE CCHUIKM Ha HEro
TIPH OTIpeJIeIeHNH OTAETBHBIX TPECTYIUIeHNH (YOMIACTBa, TocsATaTenbCcTBa Ha 30pO-
BbE).



HUS Bpefa, IPeANuchiBaeMoe I pa3peliaeMoe MHBIMU HOpMa-
TUBHBIMU aKTAMU; 3aKPbIBAJICS TOT ITPABOBOU BaKyyM, KOTOPBIIA,
K COXaJICHUIO, CYIIECTBYET U B COBPEMEHHOM POCCUHCKOM YTO-
JIOBHOM 3aKOHOJATE/IbCTBE.

Pernamenrauus xe aqpyrux OUIL B Yioxennn 1903 r. ot-
JMYaeTcss CBOeoOpa3HOW JBOMCTBEHHOCThI0. C OfHOW CTOpO-
HBI, MBI HaOMIOaeM TMOSIBJICHHE paHee He M3BECTHBIX 3aKOHO-
JATeIbCTBY OOIIMX HOPM, ONMPEAeSAIONMX JIeHCTBEHHOCTh TO-
IO WM MHOTO OOCTOSITEIhCTBA (B YACTHOCTH, HOPM, ONpeess-
IONVX TPU3HAKU TMPHKa3a, MPEBBIIIEHUE TPEJICTIOB OOOPOHBI),
C JIpyrol — sIBHOE CTPEMJICHHME 3aKOHOJaTessi YUTU OT MpHU-
CYyIIEH MPEeKHUM aKTaM YTOJIOBHO-IIPABOBOIO XapakTepa Kaszy-
AJTbHOCTU (KOHKPETHOCTH) MPU OMNPEAEIEHUN TOrO WM WUHOTO
oOcrositenbcTBa. Kak u mpexkne, oCTaBiisisi OTKPHITBIM BOIIPOC
00 OTBETCTBEHHOCTH JIMIIA, OTJABIIETO MpHKa3, cT. 44 Yioxe-
HUS 4eTKO (hOpMY/IUpYyeT TpeOOBaHNE HEITPECTYITHOCTH JAESTHUS
JIUIIA, €0 WCTIOJTHUBIIIETO: «€CJIU MIPUKA3 He TIPEIMCHIBAIT IBHO
npectynHoro». [IpoBo3riaias HENpeCcTynHOCTh ACSHUS, y4d-
HEHHOTO TPU HEeOOXOAMMOCTH OOOPOHBI M Ha3biBasi TIPU 3TOM
B KauecTBe ee (0OOPOHBI) OCHOBAHUS «HE3aKOHHOE MOCSraTeb-
CTBO», YJIO)KE€HUE BIEpPBbIe B OTEUECTBEHHOUW 3aKOHOIATETbHON
MPAKTUKE OTXOAUT OT Ka3yaJbHOCTU W B OIMCAHUU OXpaHsie-
MBIX IPU 00OPOHE OJ1ar, U KOHKPETHBIX KU3HEHHBIX CUTYAIUH,
B KOTOPBIX peasin3yeTcsi 00OpoHa: Ternepb yke peub UIeT O Ta-
KUX TOHATHBIX TOJIBKO 3aKOHOJATENIIO ABJICHUSX, KAK «JIMYHbIE
WIM UMYIIECTBEHHBIE OJlara caMoro 3alluIaBIIerocs Win Jpy-



roro juna» (cr. 45). [IpaBna, MOXHO MPEANONI0KUTb, YTO 3TU
Orara KOHKpeTH3WpYIOTCsl B CT. 46 VYioxeHus (coOCTBeHHas
’KU3Hb WY KU3Hb JIPYrOro JIMIIA, 370pOBbe, CBOOO/A, IIEJIOMY/I-
puye WM MHOE JIMYHOE WM UMYIIIECTBEHHOE 0J1aro), v 3Ta CTaThbs
npUMeHUMa K HeoOXoauMou odopoHe. OHAKO copiepikareecs
B CT. 46 YioxeHusi TpeGOBaHUE TIO TIOBOY «HEOTBPATUMOCTHU
yIrpo3bl, HE3AKOHHOTO MPUHYXKJIEHUS WIM UHOW NMPUYUHBI Y-
T'MM CPEACTBOM», PABHO KaK M TPeOOBaHME O HAIMYUMU «JIOCTa-
TOYHOT'O OCHOBAHMS CUMTATh IPUUMHSIEMBIN Bpe] MAJIOBAKHBIM
CPaBHMTEIILHO C OXPaHSIEMbIM OJIArOM», JIEJIAI0OT 3TO MPEIIOINO-
’KE€HUEe COMHUTEJbHbIM. 3/1eCh 0Ojiee YMECTHO TOBOPUTH O CO-
CTOSIHUM KpaiiHer HeoOXOIMMOCTU WM IpuHYyXAeHus1. U B atoii
CBSA3M IIPEICTaBIAeTCA, uTo YiioxkeHnue 1903 r. 3amerHo ycryna-
et pernameHTauny Ha3BaHHbIX OUIL/ B Ynoxenun 1845 r.

K coxanienuio, He ObUIO yeIeHO TOJKHOTO BHUMAaHUS B YJIO-
xeHuu 1903 r. v BoIipocy 0 PEBbILLIEHUH MTPEJIEIOB peaIM3aluu
oraenpHbIX OUIIL. o cymectBy, ero perieHre ucuepbBaloch
TIOJIO)KEHUEM CT. 45 0 TOM, UTO «IIPEBBIIIEHNE TIPE/IETIOB 000PO-
Hbl YPE3MEPHOCTHIO WJIM HECBOEBPEMEHHOCTBIO 3allIMThl HAKA3bI-
BAeTCs TOJIKO B CIIy4asix, 0CO00 3aKOHOM YKa3aHHBIX». OIHaKO
OTBICKATh TAKKE CJTyyal B HOPMAaTUBHOM Matepuase YJIOxKeHus,
BCTYNHMBIIEM B CHITy, ObUIO KpaiiHe 3arpygHutenbHo. U, Xors
neucteue YronoBHoro Yioxenust 1903 r. B uesnom psige cityda-
€B JOIOJHAIOCH IECTBUEM paHee MPUHATHIX aKTOB (B YaCTHO-
CTH, YCTaBOM YTOJIOBHOI'O CyAOINPOU3BOACTBA U YCTaBOM O Ha-
Ka3aHUAX, HAJIaraéMbIX MUPOBBIMU CyIbsIMA 1864 T.), ¢ TOUKM



3peHUs1 «MaTepUabHOI0» YTOJIOBHOI'O IpaBa 3TOT BOIIPOC OCTa-
BAJICSI OTKPBITHIM.

[IpuHsATOE HaKaHyHE KOPEHHBIX COIMAIbHO-9KOHOMUYECKUX
U TOJIMTUYECKUX Tpeodpa3oBanuii B Poccun, YronosHoe Yio-
skernre 1903 r. He MOIVIO HE UCHBITHIBATH HAa ceOe UX BIIMSHUE,
0CcOOEHHO B BOIIPOCE BBe/IEHUS ero B jieficTBre. OIHAKO aaxe
3TOT HOPMATUBHBIN aKT MPU BCEW HETIOIHOTE ero (paKTUYEeCKOU
peanu3aiuu OblT O0Jiee COBEPIIIEHHBIM B CPABHEHUU C TEM, KO-
TOPBI TIPUIIIEN €My Ha CMeHY Toclie oKTsiops 1917 r.

YronoBHOE TpaBoO, UMEIOIIEEe CBOEH 3aavell TOMBKO «OOpPb-
Oy C HapyIIMTEJISIMUA CKJIA/IbIBAIOIIMXCS] HOBBIX YCJIOBUI OOIIe-
’KUTHUS B IEPEXOIHBIM IEPUOJ] AUKTATYPBI ITPOJIETApUaTa», BIOMI-
HE €CTECTBEHHO He MOIJIO MPUCIIOCOOUTH ISl CBOMX LIEJIEH «KO-
JIEKCBI TIEPEKUTOU STMOXHU U JIOJKHO OBLIO CIIATh UX B ApPXUB UC-
TOpun»22. Pe3yibTaTOM TaKOW UCXOJHOM YCTAHOBKH B CO3JIAaHUU
NepBOro B coBeTckoM Poccum cucTeMaTu3npoOBaHHOTO HOPMa-
TUBHOI'O aKTa yrOJIOBHO-IIPABOBOIO XapakTepa cTajo To, uto Py-
KOBOISIIME Havasta 1o yrosoBHoMmy npaBy PCOCP 1919 r. co-
JepkKaJld TOJIbKO OTHO HOPMAaTUBHOE YCTAHOBJIEHUE, Kacalollee-
csa OUIT: «He npumeHsieTcst Haka3aHWe K COBEPIIMBIIEMY Ha-
CWJIME HaJl JIMYHOCTHIO HAMAAAIOIIETr0, €CJIM 3TO HACUJIUE SIBU-
JIOCh B JIAHHBIX YCJIOBUSIX HEOOXOJMMBIM CPEJICTBOM OTpake-
HUS Hamla/ICHUsI WM CPEJICTBOM 3alllUThl OT HACWJIMS HAJ €ro

22 Bpenenne k PyxoBonsamum Hayanam 1o yronosHomy npasy PCOCP 1919 r. //
CO0pHIK JOKYMEHTOB TI0 UcTOpuH yronoBHoro 3akoHoxarensctBa CCCP u PCOCP.
1917-1952 rr. M., 1953. C. 57.



WIH JPYTUX JUYHOCTHIO, U €CJIM COBEPIIIEHHOE HACUJTUE HE TIpe-
BBIIIIAET Mep HeoOXoauMou 00opoHbl» (cT. 15)23. Pernamen-
TUPYs. TOJBKO OfHO M3 OUII, M3BECTHBIX JAOPEBOJIOLIMOHHO-
MY YroJJOBHOMY 3aKOHOJATEJILCTBY, U TOJBKO B YaCTU HACHJIUS
HaJl JTUYHOCTHIO, PyKOBOJsAIIIME Hayasga pelieHue W 3TOro BO-
npoca (popMyJIMPOBKON «HE MPUMEHSIETCS HaKa3aHUe» TepeBe-
J1 U3 cpepbl 3aKOHOAATENBHOU B c(pepy MPUMEHEHUSI MPaBa.
PesynbraTom nepexona «Ha MUPHYIO paboTy TI0 BOCCTaHOBJIE-
HUIO HAPOJHOT'O XO35IMCTBA» CTaJIO MPUHSTUE 1 BBEJCHHE B JIeH-
crBue nepsoro YK PCOCP 1922 r., B KOTOPOM JOCTaTOYHO
OMpeesIEeHHO HAMETWIIACh TEH/ICHIIUS K BOCCTAHOBJIEHUIO B OTe-
YECTBEHHOM YTOJIOBHOM 3aKoHofareabcTBe uHctutyta OUII.
W neno naxe He B TOM, 4TO Oosiee IOPUIUIECKH KOPPEKTHOM
Y MEHEe WIEOJIOTU3UPOBAHHOM CTasla (POPMYIMPOBKA B 3aKO-
HEe HeOoOXOJMMOW OOOPOHBI M PACIIUPUINCh OOBEKTHI 3aIUThI
(«JTMIHOCTH WJIM MpaBa 0OOPOHSIONIETOCS WITU APYTHX JIUID» ), a B
TOM, YTO OTEUECTBEHHBI 3aKOHOJATE/b MPEANPUHS MOMNBITKY
BOCCTaHOBUTB JierayibHbIi craryc u apyrux OUII. ITo-npexne-
My, He yroTpeOssisi caMoro MOHATUS KpailHel He0OXOAUMOCTH,
3aKOHOJATeNb (PaKTUUYECKU PErjiaMeHTHPOBA UMEHHO €€ BCle[
3a HeoOxoaumonr 06opoHon B cT. 20: «He momiexur Hakasa-
HUIO YTOJIOBHO-HAKa3yeMoe [esHHEe, COBEPUICHHOE ISl crace-
HUS KU3HU, 310POBbsI UM UHOTO JIMYHOTO MJIM UMYIIECTBEHHO-
ro Osara CBOEro Wiy JPyroro Juia oT OMacHOCTH, KOTopas Oblia
HEOTBpaTHMa ITPH IAHHBIX 0OCTOSITEIbCTBAX IPYTUMU CPEJICTBA-

23 Tam xe. C. 59.



MU, €ClIi MPUYMHEHHBIN MIPU STOM Bpe]| SBJISIETCS] MeHee Bax-
HBIM T10 CPAaBHEHUIO C OXpaHeHHBIM Onarom»2*. Bonee Toro, pe-
IJIAMEHTUPYsI BOIIPOCH IPUMEHEHU I HaKa3aHus B CT. 25, 3aKo-
HOJIaTeNb, BO-TIEPBbIX, BHOBb KOCBEHHO «BCIIOMHMII» KPaNHIOI
HEOOXOIMMOCTh («COBEpILIEHO JIM MPECTYIUICHUE B COCTOSIHUU
roJiofia ¥ HYXIbI WJTM HEeT»), a BO-BTOPHIX, YKa3aJl Ha Takoe 00-
CTOSITEJILCTBO, KaK COBEpIIIEHUE MPECTYIUICHHUS <TI0/ BIMSHUEM
yrpo3 U MPUHYKIEHUS IPYTOro JIMIIa».

YK PC®CP 1922 r. npuBiiekaeT BHAMAaHHUE €IlI€ U TEM,
YTO B HEM BOOOIIE BIEPBbIE B OTEUECTBEHHOM YTOJIOBHOM 3aKO-
HOJaTeabCcTBe ObLIO periamenTrpoBaHo Takoe OUII, kak co-
racue noreprnesiiero. B npumeyanuu K cr. 143.6 roBOpUIoCh:
«YOuiicTBO, COBEpIIIEHHOE TI0 HACTOSIHUIO YOUTOTO M3 YyBCTBA
cocTpagaHus, He Kapaercs»?. B atom YK Takxke BriepBbie 3a-
KOHOJIATEJILHO OBLT PEeIlieH BOIPOC 00 yrOJIOBHO-TIPABOBHIX TIO-
CIIE[ICTBUSIX TPEBBIIIEHUS MPENEIOB HE TOJBKO HEOOXOAUMON
0O0OpOHBI, HO U 3aJiepKaHusl TIPECTYIMHUKA?®. YTONIOBHAsI OTBET-
CTBEHHOCTD 32 MPEBBIIIICHNE MTPE/IENIOB PEATU3AINHU ITUX 00CTO-
SITEJTLCTB HACTYTAJIA OIMHAKOBAS: 32 YOUHCTBO — 10 OIHOTO rojia
JIMIIeHUsT CBOOO/IBL; 32 TSKKOE TeJIeCHOE MOBPEXISHUE — /10 Ofl-

24 Tam xe. C. 118.

o ceenenusm H. C. Taranuesa, B ct. 455 Yronosaoro Yinoxenus 1903 r. npu-
CYTCTBOBAJIO yKa3aHHE Ha YMEHbIIEHHYIO OTBETCTBEHHOCTh 32 YOUICTBO, YIMHEHHOE
0 HACTOSIHUIO YOUTOro U U3 cocTpaaanus K Hemy (Pycckoe yronosnoe mpaso. T. 1.
C. 403).

26 .
U 1o nipu Tom, uto B O61meit yacti YK ykazaHue Ha rociieaee 00CTOsTeNbCTBO
OTCYTCTBOBAJIO.



HOT'O TO/Ia JIMIIIEHUsI CBOOO/IBI WM MIPUHYAUTEBHBIX padoT (CT.

145, 152). Hapsany c stum B Ocodennont yactn YK PCOCP
1922 r. npeaycMaTprBasoch MpaBUIIo, COITIACHO KOTOPOMY «Ha-
CUJIE HAaJl JIMYHOCTBIO, €CJIM OHO BBI3BAHO PABHBIM WJIM Oojee
TSOKKAM HacHUJIMEeM, TPUPABHUBAETCS K HEOOXOAMMON 000pO-
He» (cT. 158). U 310 nosnokenue npu OTCyTCTBUU 3aKOHOAATEb-
HO OIPE/IeIEHHOTO MIOHATHS TIPEBBIIIEHUS TTPEeSIOB HEOOXOAU-
MO 00OpOHBI (PAKTUYECKH OIPAaHUUYUBAIIO MPeebl 0OOPOHBI,
yBSI3bIBasl €€ JIMIIb C IPUUYMHEHUEM MOCATAIOIIEMY Bpela MEHb-
1Ier0, YeM UCXOAUJ OT Hero.

B cpaBuenun ¢ YK PCOCP 1922 r. OcHoBHble Havaja
yrosnoBHoro 3akoHonarenbctBa CCCP u cowo3HbIX pecryOnuk
1924 r., 0ObeIVHMB perJaMeHTAINI0 HEOOXOIUMOW OOOPOHBI
Y KpaitHel HeoOXOMMOCTH B OITHY CTaThIO (9.2), TOTOTHIIH Tie-
pedeHb 0OBEKTOB OOOPOHBI YKa3aHHMEeM Ha «COBETCKYIO BJIaCTh
U PEBOJIIOLIMOHHBIA TOPSIIOK» 27, a Takke 3aMEHWJIU B Kpai-
Hell HeoOXoAMMOCTH (hOPMYIIMPOBKY «OXPAHEHHBIM OJIarom»
Ha (DOPMYJIMPOBKY «IpeAyNpexIeHHBIM BpegoM». [lpu stom
C COXpaHEHHEeM HMHTEPECYIOIEro Hac MepevHsi OOCTOSITENIbLCTB,
NoJIesKaIlUX YUeTy MpH Oorpe/ie]ieHuH Haka3aHus, cT. 32.2 Oc-
HOBHBIX Hauaj Oosiee onpezeeHHO, B oTnure oT YK PCOCP
1922 r., BeIcKa3aiach O MOPSJAKE UX y4eTa: UX HAIMYKE B YUCIIE
MIPOYMX OOCTOSITENILCTB BJIEKJIO ONPE/ICNICHUE CyI0OM OoJiee MsT-

" MocranosneHuem UK CCCP or 25 depais 1927 r. ykazaHue Ha peBOJIOLIMOH-
HBII OPSZIOK OBLIO UCKITI09eHO (cM.: COOPHHK TOKYMEHTOB IO HCTOPHH YTOJIOBHOTO
3akoHomaresbctBa CCCP u PCOCP. 1917-1952 rr. C. 219).



KO Mephl COITUAJILHOM 3aIUThI S,

K coxanenuio, caepxaHHOE OTHOILIEHHE K perlaMeHTalun
OUILI, npossuBiieecs B OCHOBHBIX HAYaJIaX YTOJIOBHOTO 3aKO-
HopatenberBa CCCP u cotosnbix pecriyonuk 1924 r., umeno cBoe
nponomkeHre B YK PCOCP penakuuu 1926 r. Briepbie 3ako-
HOJIATEJIbHO OMPEAESUB MOHSATHE «SBHOW MaJIO3HAYUTETbHOCTH
JEUCTBUSA» TMOCPENCTBOM (DOPMYJIMPOBKU «HE SBJISAETCS IIpe-
CTYIUJICHEeM» B IIPUMEYaHUU K CT. 6, 310T YK He TosbKo He pa3-
BUJI 3aKOHOJATeNIbHYI0 pernamenTtanuio OUIIL, HO caenan 3Ha-
yuTenbHBIM HIar Ha3axa B cpaBHeHnd ¢ YK PCOCP 1922 r. Heus-
MEHHBIM 3/IeCh OCTaJIOCh, MOXKAY, TOJIBKO OJHO: periaMeHTa-
111 HeOOXOIUMOM OOOPOHBI M KpaiiHelr HeooxonumocTu B O0-
mei yactd YK (X0Ts ¥ B OMHOM CTaThe, Kak 3TO MMEJI0 MECTO
B OCHOBHBIX Havasax) u ynomunanue o6 OUII]I B uucie cmsr-
YaloIux, Kak 310 0bu10 npeaycmorpero B YK PCOCP 1922 r.,
VK PCOCP penakuuu 1926 r. yxe He 3Han takoro OUIII,
KaK corjiacue roTepreBiiero. B Hem BecbMa OrpaHUueHHO 1 TO-
BEPXHOCTHO PEIajICcsl U BOIPOC O MPEBBIIIEHUH MTPEESIOB pea-
ymuzauuu OUIT. YronoBHasi OTBETCTBEHHOCTh 3a MPEBBIIICHNE
MpeesioB HEOOXOAUMOUM 0OOPOHBI, BHIPA3UBIIIeECs B YOUICTBE,
YCTaHABJIMBAJIACh B OJIHOU U TOH e CTaThe, YTO ONpeAessiia OT-
BETCTBEHHOCTh 3a HEOCTOpOXHOe youiicTBo (cT. 139). [Tpu aTOM
pa3Mep Takoill OTBETCTBEHHOCTU ObUT YBEJIUYEH C OIHOTO roja
JI0 TpexX JIeT JuIIeHus cBoOoabl. HUKaKnX MHBIX yCTaHOBJICHUIA
Ha 9TOT CYET, PABHO KaK ¥ B OTHOIIIEHUU APYTUX OOCTOSITENLCTB,

28 Tam xe. C. 205.



YK He npeaycmarpuBai, 3a UCKJIOYeHUeM cT. 144, ycraHas-
JIMBAIOIIEN OTBETCTBEHHOCTb 32 YMBIIUIEHHOE JIETKOE TeJIeCHOE
MOBpEX/JICHNe, HAHECEHHOE TOJ] BJIMSHUEM BHE3aITHO BO3HUK-
IIEr0 CWJILHOTO JIyIIIEBHOTO BOJIHEHUSI, BBI3BAHHOIO HACUJIUEM
HaJT JITYHOCTHIO YT TSHKKUM OCKOPOJIEHHUEM CO CTOPOHBI TTOTEP-
neBIero. M B TakoM COCTOSIHUM OT€YECTBEHHOE YTOJIOBHOE 3a-
KoHogaTesbcTBo 00 OUIT]I nerictBoBasio BILIOTh 710 1958 r. —ro-
Ja nipuHsATUsi OCHOB yrojloBHOro 3akoHojatesibectBa Coroza CCP
Y COIO3HBIX PECITyOIIHK.

B vactu unTepecytomei Hac podieMbl OCHOBH YTOJIOBHOTO
3akoHopatesbcTBa Coto3a CCP 1 cO3HBIX pecyOuK MmpuBJie-
KalOT BHUMaHUE HECKOJIbKUMU, MOXKET ObITh, HE CTOJIKO COMEP-
JKaTeIbHBIMH, CKOJIBKO (hOpMaTbHBIMU MOMEHTAMU.

Bo-nepBbhiIX, B 3TOM HOPMAaTMBHO-IIPABOBOM aKkTe BIIEep-
BblE B OT€YECTBEHHOM YTOJIOBHOM 3aKOHOJATENIbCTBE JIErallb-
HO onpeaenenasle OUIIL nonyunam cBoe jerajabHOE Ha3BaHKE.
He o0ocobeHHble CTPYKTYPHO M perslaMeHTHPOBAHHbBIE B pa3-
nene BTopoM «O MpecTyIUIeHuH», HeoOXoauMasi 000pOHa CTa-
Jla JEUCTBUTENIBHO «HEOOXOAMMON oOopoHoi» (cT. 13), a To,
YTO JI0 3TOr0 B TEOPUM MpaBa MOAPA3yMEBAJIOCh IOA Kpai-
Hell HeOOXOIMMOCTBIO, — «KpalHel He0OXOqUMOCThI0». Corac-
HO cT. 14 OcHOB, «He SIBJISIETCS IPECTYIJICHUEM JIEMCTBUE, XO-
TS ¥ NOANAJA0IIEe M0J, NMPU3HAKU AEsHUs, MPelyCMOTPEHHO-
IO yroJOBHBIM 3aKOHOM, HO COBEPIIEHHOE B COCTOSIHUM Kpai-
Hell HeOOXOIMMOCTH, TO €CTh AJIs1 YCTPaHeHHUsI ONTACHOCTH, YTPO-



*karorerd nutepecaM COBETCKOTO rocyapcTBa, OOIeCTBEHHBIM
MHTepecaM, JTUYHOCTU WM MpaBaM JaHHOTO JIULA WIA APYTUX
rpaxJaH, ecid 3Ta OMACHOCTh TMPH JaHHBIX OOCTOATENLCTBAX
He MorJia ObITh yCTpaHeHa JPYrMMU CPeICTBAMU U €CIU TTPUYH-
HEHHBbII BpeJl SIBJISIETCS] MEHee 3HAYMTEIbHBIM, YeM MPEIOTBPa-
meHHbIN Bpea»?®. C (popMasibHON TOYKM 3pEeHUs1, HApsILy C Ha-
3BaHHBIMH OOCTOSITEIbCTBAMH, YK€ B STOM HOPMAaTUBHO-TIPABO-
BOoM akte K uuciy OUII]] MoxkHO ObIJIO OTHECTH HE TOJIBKO Ma-
JIOBHAYMUTEJILHOCTD JiestHUA (4. 2 ¢T. 7 OCHOB), HO U HEBMEHsIe-
MocTb (cT. 11 OcHOB).

Bo-BTOpBHIX, TpHW ompeAeseHur HeOOXOAUMOW OOOPOHBI
U KpailiHell HeoOXOOUMOCTU 3aKOHOJATeTb HAKOHEI-TO YETKO
CKa3zaJl O TOM, 4YTO AEWCTBHUs, COBEPIIEHHbIE NpPU ITUX 00-
CTOSITEJIbCTBAX, «HE SIBJISIIOTCSI MPECTyIUIeHUusIMU». HarnmoMHuM,
YTO TOAOOHBINA TMOAXOJ paHee KCIOIb30BAICS 3aKOHOJATENIEM
TOJIBKO B OTHOIIEHUH TIOHATHS MAJIO3HAYUTEIbHOCTH.

XOTs1 pu ONpeeIeHn! MOHSATUSI HEBMEHSIEMOCTH UCTIONb30-
BaJIach UHas1 (POPMYJIMPOBKA — «HE TIOMJIEKUT YTOIOBHOM OTBET-
CTBEHHOCTHU», — CYTh JieJ1a [IPY 3TOM HE MEHSLJIaCh: COIESTHHOE U B
9TOM Cllydae He SBJISAJIOCh IPECTYIIEHUEM, ITOCKOJIBKY NP OT-
CYTCTBUHM MPU3HAKA BMEHSIEMOCTH B YMCIie 00s13aTeIbHBIX MPH-
3HAKOB, XapaKTEePU3YIIUX CyObeKTa MPecTyIUIeHUs], He ObLIO
HU CyOBbEeKTa, HU COCTaBa MPECTYIUIEHUS U YKa3aHHOU hopmy-
JIMPOBKOW 3aKOHOJATEJb JIMIIb CMECTUJI aKLIEHTHI C HETIPECTYTI-

2 COOpHHUK JOKyMEHTOB IO WCTOPHM YTroJoBHOro 3akoHomatensctBa CCCP
u PCOCP (1953-1991 rr.). Kazansp, 1992. Y. 1. C. 41.



HOCTH JI€STHUSI Ha €T0 YTOJIOBHO-TIPABOBbIE MOCJIE/ICTBYS.
B-Tpetbux, pernmameHTHpys HeoOxoaumyio o6opoHy, OcHo-
Bbl, JIO 3TOT'O BIIEPBbIE B OTEUECTBEHHOM 3aKOHOAATEIHOM MTPaK-
TUKE OIpele/UBIINE MOHSTUE MPEBbIIIEHUs €€ TpenesioB (4.
2 cr. 13), Ha3BIBAIOT 3TO K€ CaMOe OOCTOSITEJILCTBO B UMCJIE
TeX, KOTOPBIE MMPU3HAIOTCS CMATMYAIIMMU OTBETCTBEHHOCTb (1.
5 cr. 33). IIpu 3TOM peus uAEeT UMEHHO O IPEBBILIEHUH TIpeJie-
JIOB HEOOXOIUMOU 0OOPOHBI, UTO BIOCIIEACTBUY, B CBSI3U C TIPU-
HaTeM YK PCOCP 1960 r., orpa3uBiimM (pakT MpeBbILIEHH
OOOpOHBI ellle U Ha YPOBHE KOHKPETHBIX COCTABOB MPECTYILIe-
HuM (ct. 105, 111), npuBOOUT K OIHOBPEMEHHOMY TBOMHOMY
yUeTy MPEBBIIIIEHUS MPEIETOB He0OX0IUMOi 000poHsbl. Eciu Ta-
KOE ITPEBBIIIIEHUE BIeYET 32 COOOM yroJIOBHYIO OTBETCTBEHHOCTh
TOJIBKO B CIIy4YasiX, CHELMAILHO MPETYCMOTPEHHBIX YTOJOBHBIM
3aKOHOM, W TEPEYeHb TAKUX CIY4YaeB SIBJISIETCS] MCUYEPIIbIBAIO-
IIUM, OCTA€TCsl HESICHbIM, MIPU KAKUX YCJOBUSX ITO ke caMoe
0OCTOSITEILCTBO MOXKET BJIeUb 32 COOOU ellle U CMsArYeHUe Yro-
JjoBHOM oTBeTcTBeHHOCTH (11. 6 cT. 38 YK PCOCP 1960 1.)?

B 4ucrie cMATryaoImx OTBETCTBEHHOCTh 00CTOsTeIbcTB OC-
HOBbl HA3bIBAIOT M TaKOe, KaK COBEPILIEHUE MPECTYIUICHUs
IO/ BJIMSIHUEM YT pO3bl WM NpuHYkaeHus (11. 3 ct. 33). Tem ca-
MBbIM, [IPUHYKACHUE JIETAJIbHO TaK U OCTAETCS B CTATYCE TOJIbKO
CMSTYaloero OTBETCTBEHHOCTh, a HE UCKJIIOYAIOLIETO MPeCTyII-
HOCTb AesiHus. Takoe nonoxenue coxpansiercsa u B YK PCOCP
1960 r. (. 3 cr. 38), XOTA Ha MPAKTUKE JAHHOE OOCTOSITE]Ib-
CTBO BILIOTH 10 1997 r. yuuTBIBaIOCH €11 U Yepe3 NPU3My MH-



CTUTYTa KpaiiHell HeOOXOIMMOCTH B PaMKax y4eHus 00 0Obek-
TUBHO# CTOPOHE NpecTyruieHus. Ml B 3ToM KauecTBe MpUHYK/e-
HHUE, OCOOEHHO B TaKOW CBOEN pa3HOBUAHOCTH, KaK HENpeojo-
JMMoe (PU3NYECKOe MTPUHYKACHUE, UCKITIOYAIO U MPECTYTHOCTD
JesIHUs, U YTOJIOBHYIO OTBETCTBEHHOCTb 3a Hero. Kak ormeya-
JIOCh B JIUTEPATYpe TOTO MEPUOJA, «HE MOKET PACCMATPUBATHCS
KaK yrOJIOBHO-TIPABOBOE JIESIHUE TaKOE TEJIOIBUKEHUE YesIOBe-
Ka, KOTopoe JIMO0 BOOOIIe He KOHTPOJIUPYETCS €ro CO3HAHUEM,
OO0 XOTSI U OCO3HAETCs, HO HE YIPaBJIseTcs Co3HaHueM. JIu-
1[0 HE MOMJIEKUT YTOJIOBHOW OTBETCTBEHHOCTH, €CJIM OHO “ZIeH-
CTBYET  MO[ BJIUSHUEM HENPEOJOIUMOU CUJIBI W (PUBUUYECKOTO
TIPUHYKIEHUST» .

VYK PC®CP 1960 r., npunaAteiid B pa3Butue OCHOB yro-
noBHOTO 3aKoHOmaTenbcTBa Cow3a CCP 1 coo3HBIX peciyOimK
1958 r., moGaBwi K HOpMaTuBHOMY Matepuainy o0 OUII]I, no-
’KaJlyd, TOJIKO OJHO: OIpe/eIeHue KOHKPETHBIX CIIyYaeB Ipe-
BBIIIEHUS TIPEJeSIoB HEoOXonumon 00opoHsl B HOpMax Oco-
OEHHOW YaCTH C KECTKOU YBSI3KOM MX K KOHKPETHBIM yTOJIOB-
HO-TIPABOBBIM MOCJIEACTBUAM. YOUNCTBO MPU MPEBBIIIEHUHU ITPe-
JeJIOB He0OXOIUMON OOOpPOHBI HAKA3bIBAJIOCH JIMIIIEHHUEM CBO-
OOIBl HA CPOK IO JIBYX JIET WJIM UCIIPABUTEIIbHBIMU pPadOTaMu
Ha cpok a0 omgHoro roaa (ct. 105)3%!, a mpuuMHEHNE TSKKOrO

30 Cm.: Kypc coBeTckoro yronosHoro mpasa. Yacts O61as. JI., 1968. T. 1. C. 320.

31 Ykasom Ipe3unuyma Bepxosroro Coera PC®CP ot 3 nexadps 1982 r. B caHk-
MO 9TOH CTaTby OBUTH BHECEHBI NU3MEHEHUS: MCIIPABUTEIIbHBIE paOOTHI MTpeycMaTpH-
BAJIMCh HA TOT € CPOK, UTO U JIMIIEHHUE CBOOOJBL, T. €. 10 IBYX JeT (Bemomoctu Bep-
xoBHOro Cosera PC®CP. 1982. Ne 49. Cr. 1821).



WA MEHEe TSKKOI'O TEJIECHOTO MOBPEkIEHUS — JIMILIEHUEM CBO-
607bI Ha CPOK JI0 OHOTO TO/IA MM UCTIPABUTEILHBIMHU PadOTaMU
Ha TOT %ke cpok (cr. 111).

YK PCOCP 1960 r. He peraMeHTUpOBaJl HUKAKUX JIpy-
rux OUIII, kpome Tex, KOTOpbie ObUTH TperycMOTpeHbl B Oc-
HOBax yroyiopHoro 3akoHoparenbctBa Cowo3a CCP u CO3HbIX
pecriyonuk 1958 r. Mexay teM B Oojnee yeM TPHUILIATUIIET-
HUIl mepuon aeicTtBus 3toro YK B oTedecTBeHHON cyneOHOMN
npaktuke K unciy OUII]] oTHocmmuch U apyrue oOCTOosITeNb-
ctBa. Tak, eme nocraHoBienueM I[lnenyma BepxoBHoro Cy-
na CCCP ot 23 okts0ps 1956 r. ObuUlO JaHO pa3bsICHEHUE
0 TOM, 4TO TIO MpaBUIaM HEOOXOAUMOW OOOPOHBI CIEIYyeT pac-
cMaTpuBaTh U Cllydyau IPUYMHEHUs BpeJa Mpy 3aepKaHuu JI1-
1[4, COBEPILUBIIETO MpecTyrieHue. [efCTBUTENBHO ke MpaBo-
BOIl OCHOBOH /Jis MPUYMHEHUSI Bpe/ia MPH 3aJepKaHUuM TaKUX
qun ctai . 16 Ykaza Ipesuanyma BepxosHoro Cosera CCCP
or 26 utons 1966 r. «O06 ycuiaeHUM OTBETCTBEHHOCTH 32 XY-
JIMTAHCTBO», COTJIACHO KOTOPOMY «JICHCTBUS I'Pak/JaH, HAIpaB-
JIEHHbIE Ha MpeceYeHre MPECTYIHBIX MOCATaTeIbCTB U 3aJepKa-
HUE IMPECTYIHUKA, SBJIAIOTCSA B COOTBETCTBUU C 3aKOHOJATEb-
crBoM Coro3a CCP u coro3HBIX peciyOvK MpaBOMEPHBIMU U He
BJIEKYT YTOJIOBHOW WJIM MHOUW OTBETCTBEHHOCTH, XK€ €CJIU ITU-
MU JAEUCTBUSMU BBIHYX/IEHHO ObUT TPUUMHEH BpeJl MPECTYITHU-
ky»*2. Tlockonbky «3akoHoaatesbcTBO Coio3a CCP u COm3HBIX
pecityoimik» B 3T0i cpepe Obuto npencraieHo B YK PCOCP

32 Begomocru Bepxosnoro Cosera CCCP. 1966. Ne 30. Cr. 595.



1960 1. ct. 13 (HeoOxonumasi 000pOHa), OCTOJIbKY HA3BAHHBIN
Vka3 (pakTUUeCKr MPUPABHSIT UHCTUTYT 3a/IePKaHUsI K UHCTU-
TyTy HeoOxoaumon o6oponsl. B camom xe YK PC®CP s10 3a-
KOHOJIATEeJIbHOE pellieHUe TaK U He HAIIUIO CBOETO OTpaxeHus +.

B oreuecTBeHHOU Cy/eOHOM IMPAaKTHKE 3TOrO IMEepHoja pac-
CMaTpUBAIUCh M JIPYTHE OOCTOSITENILCTBA HA TMPEIMET OTHECe-
HuA uX K unciny OUIT: npon3BoACTBEHHBIN (XO3AMCTBEHHbIN)
PUCK — C YYETOM TOJIOKEHUI KpaiiHell HeOOXOOUMOCTH WM B
CHJTY CBOEY OOIIECTBEHHOM MOJIE3HOCTHU; UCTIOJTHEHUE TIPUKa3a —
KaK MPaBUJIO, B CUJTy OTCYTCTBUS BUHHL. [Ipryem mociennee 00-
CTOSITEJILCTBO PACCMATPUBAJIOCH HE TOJBKO B CBSI3U C MCIIOJTHE-
HUEM, HO U HEUCTIOJIHEHUEM TPYKa3a, HallpUMED, B CBS3U C ITPU-
MeHeHueM cT. 239 YK PCOCP 1960 r.

Hecmotps Ha 1o, uto 3a nepuoz ceoero aevicteust Y K PCOCP
1960 r. npetepnies MHOTOYKUCIEHHbIE U3MEHEHU S U IONIOTHEHU S,
B yact pernamenTaiun OUIIIL o Ob1 Gonee yem cTaOuieH.
Ecnu He cunTaTh HE3HAYUTEILHON KOPPEKTUPOBKU CaHKIIMU CT.

105 B 1982 r., TO MO’KHO Ha3BaTh TOJILKO OJHO CEPhE3HOE U3-
MEHEeHUEe B 9TOM IUIaHe — U3MeHeHue pegakiuu cr. 13 depe-
pasibHbIM 3aKOHOM OT 1 utonst 1994 r. B HoBOM penakimu cT. 13
YK PCOCP 1960 r. rnacuna: «Kax/plii ©MeeT paBo Ha 3alllu-
Ty CBOUX MPaB U 3aKOHHBIX MHTEPECOB, MPAB U 3aKOHHBIX MH-
TepPECOB APYIoro JIMIa, OOIIECTBa, FOCYJapCTBa OT OOIIECTBEH-
HO OMNACHOTO MOCATaTeIbCTBA HE3aBUCUMO OT BO3MOXKHOCTH U3-

33 CnetmanbHbre oroBopku Ha 3T10T cueT Obii B YK V36ekckoit CCP (u. 3 cr. 13)
u YK VYkpaunckoiit CCP (u. 3 cr. 15).



Oexarh MocATaTeNIbCTBA MO0 OOPATUTHCS 32 MOMOIIBIO K JIPY-
r'UM JIMIaM Wi opraHam Biactu. [IpaBomepHoil siBisieTcst 3a-
IIATA JIMYHOCTH, NPAB M 3aKOHHBIX UHTEPECOB OOOPOHSIOIIIET0-
cs1, IPyroro Jiviia, oOIEeCTBa ¥ rocy1apcTBa MyTeM MPUUNHEHUS
J0O0ro Bpe/ia mocsraoieMy, eciii HaraieHrue ObLJI0 COMPSIKEHO
C HACUJIMEM, OTIACHBIM JIJIS1 KU3HU OOOPOHSIIOIIETOCs WU JIPY-
TOTO JIMIIA, JIMOO C HETMOCPEICTBEHHO! yrpo30i IPUMEHEHHUSI Ta-
KOro HacWjMs. 3alluTa OT HamaJeHusl, He COMPSIKEHHOTO C Ha-
CHJIeM, OTACHBIM JJIsI KU3HU OOOPOHSIOIIETOCsl WK JAPYroro
JWIa, MO0 C yrpo30i MPUMEHEHUS] TAKOTO HACUJIWS, SBIISETCS
IIPaBOMEPHOM, €CJIM IPK ITOM He ObUIO JIOMYIIEHO MPEBbIIICHUS
MpeJesioB HEOOXOAMMON OOOPOHBI, TO €CTh YMBIIIJICHHBIX JEeH-
CTBUH, SIBHO HE COOTBETCTBYIOIIUX XapaKTePy W OMACHOCTHU I0-
cAraTeabCTBa» 4,

B takoM Bujie persiaMeHTanys HeoOXoIUMON 0OOPOHBI B yTO-
JIOBHOM 3aKOHE MPOCYIIIeCTBOBaJa YyTh OoJsiee AByX JieT. Hemb-
351, OJIHAKO, HE OTMETUTH B HEW MOMBITKY KApAUHAILHOTO pedop-
MHUPOBaHUsI IAHHOTO UHCTUTYTA. BO-TIepBBIX, POCCUICKUI 3aKO-
HOJATeJb, MOCJIEAO0BABIIMI B 9TOM Borpoce 3a 4. 2 cT. 45 KoH-
crutyiuu P® 1993 r., BepBble B OTeUECTBEHHOM 3aKOHOAATEb-
HOW TMPAKTUKE CIIOBOM «KaXIbI» OOpaTHIICS HEIOCPEICTBEH-
HO K TIOTEHITUAJIBHOMY CYOBEKTY OOOPOHBI, UTO MPUHITUTHATIEHO
BaXHO C TOYKHU 3peHus UH(POPMAIIMOHHOTO acrieKTa AeUCTBUS
JAHHOTO MHCTUTYTA. BO-BTOPHIX, BIIEpBbIE HA 3aKOHOJATEILHOM
YPOBHE HAIILJIO CBOE OTPaKeHUE MOJIOKEHUE O TOM, YTO MPaABO

34 Cobpanmue 3akoHonaTenbcTBa Poceniickoit ®eneparpm. 1994, Ne 10. Cr. 1109.



Ha 00OPOHY MOXET OBITh peaTM30BAHO «HE3aBUCHUMO OT BO3MOK-
HOCTU U30eXKaTh MOCATATEILCTBA JINOO 0OPATUTHLCS 32 TIOMOIIIBIO
K IpYTMM JIMIIaM WJIM OpraHam BjacTu». Kak Mbl HOMHUM, U3Ha-
YaJibHO B PYCCKOM YTOJIOBHOM IpaBe Ha TOT CUET JeHCTBOBAIA
NpsIMO TPOTUBOIIOJIOKHAS HOPMA M HEUCIIONb30BaHUE yKa3aH-
HOM BO3MOKHOCTY MPUBOANJIO K MPU3HAHUIO HEITPABOMEPHOCTU
o0opoHbl. bosiee Toro, Takasi mpakTHKa UMeJia MeCTO yXke B CO-
BETCKUI MEPUOJI, ¥ OHA HE OTJINYAJIacCh €JMHOOOpA3UeM U MocJie-
JIOBaTeJIbHOCTBIO: €CIU, Harpumep, B 1956 r. [1nenym BepxoBHo-
ro Cyna CCCP ocykaaj IPaKTUKY HUKECTOSAIIMX CYIOB 110 ITPH-
BJIEYEHUIO K YTOJIOBHOW OTBETCTBEHHOCTH JIMII, HE HCIIOb30-
BaBIIIMX BO3MOXHOCTb OCTABUTb MECTO MTPOUCIIECTBUSI JTUOO 00-
paTUTHCS 32 TMOMOIIBI0 K OPraHaM BJIACTH WJIM JAPYTUM JIUIAM,
TO yke ropasgo nosanee — B 1983 r. — sror xe cambiid [ienym
B 0030pe 110 jies1aM 0 HeoOXoauMoi obopoHe yTBepxkaat: «[Ipa-
BWJIbHBIN BBIBOJ] O COOJTIOIEHUHU TIPE/IEIOB HEOOXOIMMOI 000po-
HBI B KOHEYHOM CYETE 3aBUCHUT OT OTBETA HA BOIIPOC, UMEJ JIK 00-
BUHSIEMBIN peaJIbHYI0 BOZMOXHOCTh 3(h(PEeKTUBHO OTPa3UTh 00-
IIECTBEHHO OIAaCHOE MOCATaTeIbCTBO UHBIM CIIOCOOOM C ITPUYH-
HEHHEM TOCATaIoNIeMY MEHBIIIEro Bpejia, YeM IPUIUHUIL, a €U
MMeEJI, TO ITOYeMy He BOCTIOJIb30BAJICS TAKOK BO3MOKHOCTBIO» 3.
B-Tpetbux, — 1 3T0 0COOEHHO BaKHO, — B HOBOH PENAKIMHU CT.

13 YK PCOCP 1960 r. poccuidickuid 3aKOHOAATEN b TIPEAIpU-
HSUI TOMNBITKY YCTAHOBUTD TM(ppepeHIIMpOBaHHBIN TPAaBOBOM pe-
UM HEOOXOIMMOUM OOOPOHBI B 3aBUCUMOCTH OT IIEHHOCTH OXPa-

35 Cwm.: Bromereb BepxosHoro Cynga CCCP. 1983. Ne 3.



Hsiemoro Onara. OOBSIBUB MPAaBOMEPHBIM NMPUYMHEHHE JTHI0O0TO
Bpe/ia MOCATAIIeMy Ha KU3Hb JIPYTOro YesioBeKa, OH TeM ca-
MBIM B OTHOILIEHHUH [TOCATATENHCTBA Ha 3TO OJ1aro UCKJIIOUMII -
CTBHE MHCTUTYTA MPEBbILICHUS TIpeieioB 000poHbl. U 3Ta yacTh
paccMaTpruBaeMOro HOBOBBEIEHHSI BbI3BaJla CaMble HEOIHO3HAY-
HbIE OIIEHKU CO CTOPOHBI HAYYHOU OOITIECTBEHHOCTH *®, HE MOy~
YKjia OHA IMPOKOro MpHMEHeHUs U Ha mpakThke®’. HecMotps
Ha TO, YTO 3aKOH TO-TIPEKHEMY He TpeOOBasl )KECTKOTO COOTBET-
CTBUsI OOOPOHBI XapaKTepy U OMACHOCTH IMOCATATEIbCTBA, COMIEP-
’)kaHue 4. 2 ¢r. 13 YK BoJIbHO W/ HEBOJILHO BBI3BIBAJIO COMHE-
HUE B MPUHIIUTTNAIBHON JOMYCTUMOCTH JIAIIIEHUS KU3HU TTOCSI-
raioIiero Ha MeHee 3HAYMMBIE COLMAJIbHBIE Oyara, yeM »KU3Hb.
BecbMa HEOIHO3HAYHOE TOJKOBAHUE COIMPOBOX/IANIO M UCIIONb-
3yeMyIo B 3TOM CBsI3U (hOPMYJIMPOBKY «HAIaaeHUe, COMpPSIKEeH-
HOE C HACHJTUEM, OTTACHBIM JTSI )KU3HW». Bce 3T COMHeHust pu-
BeJIM K TOMY, 4TO «Oecnpe/ie/ibHasi 000pOHa» He Hallljla CBOETO
orpaxeHusi B YK P® 1996 r., B 171aBHOM COXpaHUBIIUM TPaau-
IIMOHHBIN TIOIXO/ K peryIaMeHTAIIU HEOOXOIUMOU 000pOHBI. B-
YeTBEPTHIX, HAKOHEII-TO B CAMOM YTOJIOBHOM 3aKOHE ObLT pelieH

3 Cwm, Hanp.: HoBoe yronosroe npaso Poccru. Yue6roe nmocodue. O6mmas gacts /
Ion pen. H. ®. Ky3nenosoii. M., 1996. C. 64; Haymos A. HoBbIi1 yrosoBHbIN 3aKOH //
3akonHoCTh. 1994. Ne 10. C. 2-3; 3geuaposckuii H., Yaiika FO. 3akoHOonaTenbHas
peraMeHTaIis MHCTUTYTa HeoOXOMUMON 000pOoHbI // 3akoHHOCTh. 1995. Ne 8. C. 33—
35.

70 npakTuke npumerenus cr. 13 YK PCOCP B stor nepuon cMm.: 3eeuapos-
cxuii M. 3., Ilapxomenko C. B. YTONIOBHO-IIPABOBBIE TAPAHTUHU PeaIM3allMU I1paBa
Ha HeoOxoaumyto ob6opoHy. Upkyrtck, 1997. C. 42, 57-59.



BOMPOC O CYOBEKTUBHOM CTOPOHE TIPEBHILIICHKS IPEIETIOB HE00-
XOAMMOM OOOPOHBI: pa3pelasi MHOTOJIETHIOI AUCKYCCHIO, 3aKO-
HOJIaTeJTb YETKO YKa3aJl HA YMBIIJICHHBI XapaKTep TaKuX Jei-
CTBUI.

Kopennble mpeoOpa3oBaHusl COIMATBHO-9KOHOMUYECKOTO
Y MOJIMTUYECKOro xapakrepa B Poccun B koHue 80-x — Hava-
Je 90-x IT. MpOILIOro CTONETHs] HE MOIVIM He MOBJIeYb 3a CO-
601 1 KapauHajbHOE peOopMUPOBAaHKE YTOJIOBHOTO 3aKOHO/A-
teabcTBa. YK P® 1996 r., craBimmil pe3yabTaToM MHOIOJET-
HHX TBOPYECKUX YCHIINI HAYIHOW IOPUINIECKOI 0OIIeCTBEHHO-
CTH, BOILIOTHJI B ce0e He TOJILKO MPE/IIECTBYIONIUI OIBIT OTede-
CTBEHHOTO YTOJIOBHOT'O 3aKOHO/IATEIbCTBA U IIPAKTUKU €T0 MPU-
MEHEHHUSsI, HO M TeJIbI PsIJl POrPECCUBHBIX UEW 3apyOeKHOTO
YTOJIOBHOTO 3aKOHOJATENIhCTBA. MOXKET ObITh B MEHBIIIEH CTerie-
HM 9TO OTPA3UIJIOCh HAa PaCCMATPUBAaEMOI HAMH IpooemMe, OHA-
KO M B 3TOM ILIaHe Tenepb yxe nerctByomui YK 3acinyxuBaer
BHUMAaHMSI.

JlBa TPUHIUNMATBHBIX MOMEHTa B YacTU periaMeHTalun
OUII Beironso omnyainT YK PO 1996 r. ot npekHero yroyios-
HOT'O 3aKOHOJATENILCTBA: 3HAUYMTEJIbHOE PaclIMPEHUE 3aKOHOAA-
tenpHO onpeneneHHbix OUII u ctpykTypHOE 000co0neHre ux
B paMKax OTAEJIbHOM IJIaBbl C OJIHOMMEHHBIM Ha3BaHueM «(00-
CTOSITEJILCTBA, UCKJTIOYAIOIINE TIPECTYMHOCTD ACSTHUS».

[ToMumoO yke CTaBIIMX TPAJAUIIMOHHBIMUA HEOOXOOUMOM 000-
ponsl (ct. 37) u KpaiiHert HeoOxonumocTH (cT. 39), B 1. 8 YK
MPeyCMOTPEHBI: TPUUMHEHNE Bpe/ia PU 3aJepKaHuM JIULIA, CO-



BEpILMBLIETO MpectymieHue (cr. 38), pu3nyeckoe UM MNCuxu-
gyeckoe npunyxkaenue (cr. 40), 000CHOBaHHBIN pucK (cT. 41)
Y WCHOJIHEHWE NpUKa3a Wi pacriopsxenus (cr. 42). Ocras-
75151 6e3 BHUMaHUSI B IaHHOM CJTy4ae XapaKTePUCTUKY KakA0ro
U3 Ha3BaHHBIX OOCTOSITEJILCTB, 3AMETHUM, UTO B CBSI3U C TIPUHS-
tuem denepasibHoro 3akoHa ot 14 mapra 2002 r. peryiameHTalus
HEoOXOAMMOU 0OOPOHBI MpeTeprieNa U3MEHEHHUsI: 3aKOHOIATe b
B OYEpE/IHOW pa3 MPEAIPUHSLI MIONBITKY YCTAHOBUTH U depeH-
IIUPOBAaHHBIN MPABOBOW PEKUM HEOOXOIMMON 0OOPOHBI B 3aBH-
CHMOCTH OT IIEHHOCTH OXpansieMoro Omara3®. [lymaercs, omHa-
KO, YTO OIBIT peayIn3alyy 3To HOpMBI B niepuof, 1994-1996 rr.
ocrajicst 6e3 JOKHOTO BHUMaHUs 3aKkoHopatessi. He cimyyaiiHo
OTKJIMKM Ha 3Ty 3aKOHOJATE/IbHYIO HOBEJLTY Ha CTPAaHUIIAX I0pU-
OWYECKUX M3JaHUA ObLTM BO MHOTOM CO3BYYHBI TeM, KOTOpPBIE
MMEJM MeCTO Mociie u3MeHenus pegakuuu cr. 13 YK PCOCP
1960 r.*

YK P® 1996 r. npumeuatesieH ele u TeM, YTo BCie] 3a pac-
mmpenvem niepeurst OUII]L on 6osiee KOPPEKTHO 10 CPaBHEHUIO
C MIPEKHUM 3aKOHOAATEIbCTBOM ONPE/esIHI 3HAYeHUE TAKUX 00-
CTOSITEJIbCTB B KQUECTBE CMsArJaoluXx HakazaHue. He npessiie-
HUE TNPEeNeioB UX peav3allid, a HapylleHUe YCJIOBUM IMpaBo-

38 Cm.: Co6panue 3akoHonatenbctBa PO. 2002, Ne 11. Cr. 1021.

39 Cwm., manp.: Apanacves A. HoBbie BONPOCH CTAPOrO HHCTHTYTA HEOOXOMMMOI
o6opownsl // Poccuiickas ocrunus. 2002. Ne 7; Kocmarnos FO. HoBas penakiys cr. 37
YK P® // 3akonHocTs. 2002. Ne 7; Iapxomenko C. B. [IpobiemMsl yroIoBHO-IIPaBOBOI
peryiaMeHTallui HHCTUTYTa He0OXOIMMOi 000pOoHE! // «YepHbIe JBIPEl» B POCCUIICKOM
3akoHopgaresbcre. 2003. Ne 1.



MEPHOCTH OTAEBHBIX U3 HHX, coracHo cT. 61 YK, Moxker 00-
JlaJaTh TaKUM KauecTBOM. M 3TO JIOrMYHO, OCKOJIBKY MIepeyeHb
CJIy4aeB YroJIOBHO HakazyeMoro npesbiieHus npeaeaos OUIT
HOCUT ucuepnbiBaomui xapakrep (ct. 108, 114 YK), u moxHo
COXaJIETh TOJILKO O TOM, YTO 3aKOHOAATEJIb OTPAHUYMII €T0 JIUIIIb
HEOoOXOIUMOK 00OPOHOW M TIPHYMHEHWEM Bpesa TpH 3a/1epkKa-
HUM JIMLIA, COBEPIIMBIIETrO MPECTYIUIEHHE.

Takum 06pa3zoM, KpaTKUI IKCKYPC B UCTOPHUIO OTEUYECTBEHHO-
IO yroJIOBHOTO 3akoHozaTebeTBa 00 OUII]I mo3Bosnsiet cienathb
CJIEYIOIINE BBIBOJIBL.

1. Ucropuuecku nepeiM OUII/ B pycckom yroiaoBHOM mpa-
Be sBJIsIETCS HeoOXonumasi 000pOHa, 3aKOHO/IATEIbHOE OIpe/e-
JIeHWe KOTOpPOM M3HAYAIbHO MMEJIO YETKO BBIPAKEHHBIA Kazy-
QJIBHBIN XapaKTep, OTPAKAIOIIIA ¥ KOHKPETHbIE On1ara, mojiexa-
IKe 3alIUTe, 1 KOHKPETHbIC JKU3HEHHBIE CUTYAIH, B KOTOPBIX
OHa MOIJIa OCYIIECTBIIAThCA. K coxkasneHuo, CTpeMyIeHre CoBpe-
MEHHOTO 3aKOHO/IaTeNsl oTpakarh B OCOOEHHOM YacTH yroJioB-
HOTO 3aKOHA HanOoJiee TUITMYHbBIE PU3HAKHY TOTO WJIM HHOTO Ba-
pUaHTa OOIIECTBEHHO OINACHOTO MOBEIEHUS paclipOCTPaHUIIOCh
u Ha pernamenTanuio otaenbHbx OUII, ocoGeHHo Tex U3 HuX,
B peain3allui KOTOPBIX 3aMHTEPECOBAHO OOIIECTBO M TOCYyAap-
CTBO (B YaCTHOCTH, HEOOXOIUMOM 0OOPOHBI). B pe3ynbraTe 310-
ro Hopmbl 00 OUII] nonyuniu opmy aOCTpaKIUi, 3a4aCTYIO
HETIOHSITHBIX HE TOJIbKO MOTEHIIMAJIbHBIM CYObEKTaM MX peasiu-
3allKu, HO U MpaBornpuMeHuTeno. M 3To mpu Tom, 4To B COBpe-
MEHHBIX YCJIOBUAX NpuMeHeHne npakrtudyecku Bcex OUIIIL co-



MPOBOXIAETCS TPEOOBAHUSIMUA, HOPMATUBHO HE 3aKpPEeTUIEHHbI-
MU, a U3BECTHBIMH JIUIIIb CYIeOHON MPAKTUKE U CTEIHAINCTaM
B 00J1aCTH YrOJIOBHOTO IpaBa.

2. Wcropuuecku CIOXKWIOCh Tak, 4yTo oTpaxkenue OWIIJL
B OTEUECTBEHHOM YTOJIOBHOM 3aKOHOAATENIbCTBE TMPH OOIIen
TEHJCHIIMM K COBEPIIECHCTBOBAHUIO 3HAJIO J1BA NEPHOIA, KOrnIa
3aKOHO/ZIATEJIb CEPhE3HO OTCTYMAJ OT YK€ AOCTUTHYTOIO YPOB-
Hs B 3ToM Borpoce: 1845-1903 rr. u 1922-1926 rr. Ilpu sTom
KPYT 3aKOHOAATENBHO onpeaeneHHbix OUIIL npakTuyecku HU-
KOTJa He COBMaaaj ¢ Ooiee MIMPOKUM KPYTroM OOCTOSITENTbCTB,
(pakTHUECKM yUUTHIBAEMBIX B 9TOM 3HAUEHUH B CyA€OHON MpaK-
TUKe 100 Yepe3 nmpusmy JjeraabHbix OUII]L («uepe3» HeoOxo-
JIVMYI0 OOOPOHY WJTH KPaWHIOK HEOOXOIUMOCTS), TMOO C TOUKH
3peHus OOIIMX HavYasl yroJOBHOTO MpaBa (BUHBI, OOIIECTBEHHOM
TNIOJIE3HOCTH JIEIHUA U T. 11.). IloaTOMY pacimmpenve nepedss 3a-
koHogatesbHO onpeaeieHHbix OUII B YK P® 1996 r. npen-
craBisiercs: obocHoBaHHBIM. Bmecte ¢ tem OUII]], 3akperuien-
Hble B cT. 37-42 nannoro VK, He ncuepnsIBaloOT BCETO NEPEUYHS
OOCTOSITENILCTB, IOPUINYECKU UCKITIOUAIOIIUX MPECTYITHOCTD Je-
SIHUSA (MaJIO3HAYUTEbHOCTh, HEBMEHSIEMOCTb, HEBUHOBHOCTb ).

3. CyumecrBoBasIlas JI0JIr0e BpeMs MPAKTUKA OINPEACICHUS
otaenbHpix OUIIJ b B HOpMax, peryIaMeHTUPYIOLIMX KOH-
KPETHbIE BUJIbl IIPECTYIJIEHUH, ObliIa IOMOTHEHA 3aK peIieHUeM
OMII/ eme 1 B Hopmax OO11ieii yacTu Toraa, Korjaa takas 4acThb
MOJIyYnIIa CTPYKTYpHOE 000co0IeHre B HOPMATUBHO-TTPABOBOM
akTte. [IpakTHYeCcKH ¢ 3TOro ke MOMEHTa paccMaTprUBaeMble 00-



CTOSITEJILCTBA TOMYYWIN TIOJIMBAPUAHTHOE YTOJIOBHO-TTPABOBOE
3HAYEHUE: OHU W3 HUX AEWUCTBUTEILHO UCKJIIOUATU TPECTYII-
HOCTb JIESIHUSI, JPYTUe BBICTYIIAIN TOIBKO B KAYeCTBE CMSATYal0-
IIUX HaKa3zaHue (OTBETCTBEHHOCTbh), TPETbU — U B TOM, U B JIpY-
rOM KadyecTBe OJHOBpeMeHHO. [locnenHee momyuuno cBoe pas-
BUTHE YK€ B COBPEMEHHOM OTEYECTBEHHOM YT'OJIOBHOM 3aKOHO-
JaTeIbCTBE.

1.2. 3apyo6ekHoe YroJIOBHOE
3aKOHOIATEeJLCTBO 00 00CTOATEILCTBAX,
HCKJIIYAIONIAX NMPECTYMHOCTD J€esITHUS

Wcnonp30BaHre CpPaBHUTEIBHOIO METO/la B COBPEMEHHBIX
NIPABOBBIX KCCJICJOBAHUSX SIBJSETCS OOBEKTUBHON HEOOXOMIH-
MOCTBIO, @ HE TPOCTO WILTIOCTpAIell OCBEIOMJIEHHOCTH aB-
TOpa O COCTOSIHUM COOTBETCTBYIOIIMX 3apyOeKHBIX 3aKOHOJIA-
TebHBIX aHasoro*’. Vcxonst U3 KOHKPETHOTO SKOHOMUYECKO-
IO U COIMATBLHO-TIOJIUTHYECKOTO COCTOSTHUSI, MMEIOIErocs To-
JIOXXKUTETPHOTO OMbITA W TPAJUIUNA OOphOBI C MPECTYITHOCTHIO
B Poccum, HeomycTumo cienoe KomupoBaHue 3apyOeskHOTO 3a-
KOHOJIaTeNIbCTBA. BMecTe ¢ TeM Takke HeIoImyCTHMO UTHOPUPO-
BaTh 3apyOeKHBIN OIBIT OOPLOBI C MPECTYIMTHOCTBIO U 3apyOek-
HOE 3aKOHOIATEeNIbCTBO, KaK 9TO MMEJIO MECTO Y HacC B HEJAJIEKOM

0 Cm.: Bseuaposciuii H. 3., Jlicenxo O. B. HezakouHoe BO3HArpaxeHUe: YIoaoB-
Ho-1ipaBoBbie acniekThl. CI16., 2002. C. 36.



MIPOIIIOM CO CCBUTKaMH Ha Pa3IMuHOro poaa «u3Mbi» . Kak ot1-
MeyvaJl U3BECTHBIM (PPAHLY3CKUI I0pUCT Mapk AHcensb, n3yde-
HUe 3apyOeKHOTO OIbITa «OTKPhIBAET Mepe/l OPHUCTOM HOBBIE T0-
PU3OHTHI, TIO3BOJISIET €My JIydille Y3HATh [PaBO CBOEW CTpaHbI,
100 crieruuyecKre YepThl STOro MpaBa OCOOCHHO OTYETIMBO
BBISIBJISIIOTCSL B CPAaBHEHUU C JIpyrumu cucremamu. CpaBHeHMe
CIMOCOOHO BOOPYKUTb IOPUCTA UAESIMU U apT'yMEHTaMU, KOTOpbIe
HEeJTb351 MOTYYUTh Jake MPU OUYeHb XOPOIlIeM 3HAHUU TOJIbKO CO0-
CTBEHHOTO TTpaBa»*2.

B cBasu ¢ pacmagom CCCP Bcnencrsue IEHOHCALMU COI03HO-
ro JoroBopa ot 1924 r. 11 MHOIMX pOCCHMCKUX MCCTIeloBaTe-
JIeWi-I0PUCTOB CTAJIO MPABUJIOM MPU aHAIU3E 3apyOeKHOTO 3aKO0-
HOJIATeNIbCTBA OOpaIiaTh B30p MPeke BCErO Ha 3aKOHOAATE b~
CTBO OBIBIIIMX COIO3HBIX PECIyOINK, KOTOPOE, C OAHOW CTOPOHHI,
BIIOJIHE €CTECTBEHHO COXPAaHWJIO MPUCYLIYI0 3aKOHOJATETbCTBY
COBETCKOTO Mepro/ia OAHOTUITHOCTh B PELIEHUHU BOITPOCOB 00 OC-
HOBaHMSIX M MTPUHIUIAX YTOJIOBHOW OTBETCTBEHHOCTH, 00 OIpe-
JeJIeHUN Kpyra AesiHWM, PU3HABaeMbIX MPECTYIHBIMH, BHUJIOB
Y Mep HaKa3aHMsl 32 UX COBEPIIEHUE, a C APYTrOil — eCTECTBEHHO
npruoOpeno 0cOOEHHOCTH, OOYCIIOBJICHHBIE TeNeph YKe CIIelH-
(pKOI caMOCTOATENILHOCTH PECITyOIMK KaK CyObEKTOB MEK/Iy-
HapojHoro npaBa®’. [TomoOHast TBOWCTBEHHOCTh OTJIMYAET yIro-

' Cm.: Bonowcerxun B. B. DKoHOMIUECKHE npecrymienus. CI16., 1999. C. 246.

42 Ancens M. Metomonornieckue MpoOIeMbl CpaBHUTENBHOrO mpaBa // Ouepku
cpaBHUTeNbHOTO npasa. M., 1991. C. 38.

43 3eeuaposckuii U. 3., Jlvicenko O. B. HezakonHoe Bo3Harpaxenue... C. 36-37.



JIOBHOE 3aKOHOJATEIbCTBO OBIBILIMX COIO3HBIX PECITyOJINK U B H-
TEPECYIOILIEM HAC aCIIeKTe.

BONBIIMHCTBO  YrOMOBHBIX KOJEKCOB OBIBIIMX CYOBEKTOB
CCCP oigensior OUIIIL B camoctositenbhyio T1aBy (YK Vkpa-
UHBl — B pasaei) B pasnene «lIpecrymienue». VckimoueHuem
spistiorcst YK Dcronckoit Pecnyomuku u Pecriyonmukn Kazax-
CTaH, B KOTOPBIX paccMaTpuBaeMble OOCTOSITENbCTBA CTPYKTYP-
HO He 000CcO0IeHbl M perJIaMEHTUPOBAHBI B OOILIEM MEPEYHE CTa-
Teil B paznene (B rmase) «IIpecryrienue». Ilpu aToM U B TOM,
u B apyrom YK monsitue OUII]L BooO1ie He ynoTpeonsercs.

[TpumeuareneH u ToT (pakT, yTo B YK OBIBIIMX COIO3HBIX
pecnyOnMK npu Oosiee WM MeHee OAHOOOPa3HOM OIlpesese-
Huu kpyra OUIIIl, mociegHue B OTAENIBHBIX U3 HUX HAa3bl-
BAIOTCSI «OOCTOATENIHCTBAME, MCKIIIOYAIONIMMHU YTOJIOBHYIO OT-
BeTcTBeHHOCTh» (YK JlutoBckoit m JlarBuiickort PecryOmuk),
«0OCTOATEIbCTBAMU, YCTPAHSIOIMMU YTOJIOBHBIN XapakTep Jie-
sausi» (YK Pecriyonmiku MonoBa), «0OCTOSITENLCTBAMU, UC-
KJTIOYAIOMMME TPOTHBOMPABHOCTD JIESTHUS», «O0CTOSTENbCTBA-
MU, UCKJIIOUAIOUIMMU U CMArYarimumu BuHy» (. 8, 9 YK I'py-
3umn). [Ipy 3TOM B 4uClEe MOCAEJHUX HApsAY C pa3lIUYHbIMUA
BUJIAMU HEBMEHSIEMOCTH (BO3PACTHOM, MEIUIIMHCKOM M Orpa-
HUYEHHOM) M OMIMOKOW MPEeIyCMOTPEHO MCIOMHEHHE MpHKa3a
win pacriopsikenus. B nenom xe nonsatue OUIII xapakrepHo
a1 6onbivHeTBa YK paccmarpuBaemoii rpynmsl. IMeHHO OHO
npucyTcTByeT 1 B MozensHom YK 44,

44 o
Cwm.: Ipunoxenne k MHpopmarmoHHoMy OouieteHo MexnapiaMeHTCKoi Ac-



OcoOblil UHTEpEC B MHTEPECYIOIIEM HAC BOIPOCE MPEICTaB-
nsot YK Pecnyonmuku V36ekucran u ['py3un. B nepom u3 Hux
B 1. 9 «[loHsTHE ¥ BUJBI OOCTOSITENLCTB, UCKJIIOYAIOLIUX TTpe-
CTYITHOCTb JIesTHUsI» TpeTbero pasjiena «OOcCTosATeNnbCTBa, HC-
KJIIOYAIONINE MPECTYMHOCTh JIeSTHUS» COACPIKUTCS eTUHCTBEH-
HOe B cBoeM pope JeranbHoe omnpenesnenne OUIII: «Hckimo-
YaIOIIUMHU NPECTYMHOCTD AESIHUS PU3HAIOTCS OOCTOSITENIbCTBA,
IIpY KOTOPBIX JEWCTBUE UM Oe3/ieiicTBre, coaepikalliue rnpesy-
CMOTpEHHBbIE HacToAUMM KoznekcoM INpu3HaKy, He SABJSAITCA
NPECTYIUICHUSIMU BBU/Ty OTCYTCTBUSI OOIIECTBEHHOM OMACHOCTH,
MPOTUBOMPABHOCT WM BUHBI» (cT. 35)%. IlpaBpa, npu pe-
[JJAMEHTAIUU OTJEJIbHBIX OOCTOSITENIBCTB, 32 UCKIIOUYEHUEM, T10-
KaJTyid, MaJIO3HAYMTEIbHOCTH, Y30SKCKHI 3aKOHOAATENb YETKO
HE OroBapHUBaET, B CUJIy OTCYTCTBUS KAKOro MPU3HAKa U3 yKcia
Ha3BaHHBIX TO WJIK UHOE OOCTOSITEILCTBO HOCUT UCKITIOUMTENb-
HbIM Xapakrep. He nminena npotuBopeuns U cama Ae(pUHALUA
OUII, noTomy UYTO eciv IeHCTBHE WK Oe3/1eCTBUE COIEPKUT
NPU3HAKKA MPECTYIUIEHHSI, TO B X YUCJIO OOS3aTeSIbHO BXOIUT
Y TaKoM, Kak BMHA. V1 3TOT BBIBOJ] OCHOBAH Ha OIpe/eIeHUH I10-
HATUA NPECTYIUIEHU, IPEAYCMOTPEHHOTO B 9TOM ke camoM YK
(cT. 14)%.

CrpemiieHne y30€KCKOTO 3aKOHOMATenss K eIMHOOOpa3HO-
My onpenesnenuo OUIL, BbipakeHHOE B 3aKOHOAATEIBHOM UX

camb6nen rocynapcts — ydactHukoB CHI™. 1996. Ne 10. C. 100.
4 Yronosmwiit koznekc Pecniyomiku V36ekucran. CII6., 2001. C. 75.
46 Tam xe. C. 60.



OIpPE/IEIEHUH U UCUEPITBIBAIOILIEM NIEPEYHCIIEHUH, K COKAIEHUIO,
COIIPOBOXKJAETCS TEM, YTO MPU ONKUCAHUUA OCHOBAHUI UX peasn-
3allM1 UCTIONB3YIOTCS TPY XOTS M B3AUMOCBSI3aHHBIX, HO pa3/ny-
HBIX TOHSITUSI: IPOTUBOMPABHOE MOCATATENLCTBO (MPU HEOOXO-
IUMOU 0obopone — cT. 37); nesiHue, IpUYUHUBIIIEE Bpe mpa-
BaM M OXpaHsieMBIM 3aKOHOM HHTepecaM (Ipy KpaiHel HeoO-
XOIUMOCTH Y ONpPaBJAHHOM MPOGheCCUOHATBHOM WM XO3Ii-
CTBEHHOM pHCcKe — CT. 38, 41); 0OIIEeCTBEHHO OMacHOe JiesTHUe
(Ipy MpUYMHEHUH Bpea Ipy 3aaep:xxanuu — cr. 39). U ecnu, co-
riacHo cT. 36 manHoro YK («MaJio3HaUnTeNbHOCTD AEHUS» ),
oOI1IeCTBEHHAs! OMACHOCTh — 3TO CBOMCTBO TOJIBKO MPECTYyILIe-
HUSI, TO JIOTMYHO CJIeJIaTh BBIBOJ O TOM, YTO OCHOBAaHHEM HEOOX0-
JVIMOU 0OOPOHBI MOTYT BBICTYIATh U HE OOILIECTBEHHO OMACHbIE
MPOTUBOIPABHbBIE MOCATATENbCTBA, & OCHOBAHUEM MPUUMHEHUS
Bpela MpH 3aJIepKaHuU — TOJBKO MpecTyrHble (0OIIeCTBEHHO
OIacHbIe) NocAraTesbeTBa. M 310 npu 0qMHAKOBBIX BUAAX U pa3-
Mepax yroJIOBHOTO HaKa3aHUs 3a TPEBBIIIEHNE MpeesioB HeoO-
XOIVMOU 000poHBI U Mep 3anepxkanus (cr. 100, 101).

Crnenyer OTMETUTh, UTO B paCCMaTpUBAEMOM BOITPOCE OTCYT-
CTBYeT egnHo0Opasue 1 B Apyrux YK ObIBIIMX COI03HBIX peciyo-
k. Hanpumep, B YK Ykpaunsl, AzepOaiimkanckoit PecryOmu-
ku, Pecnyormku Tamxvkucran, Pecnyonmuku Benapych, kak u
B YK P®, ocHOBaHMSIMU peam3aliii HeOOXOAUMOW OOOPOHBI
U Mep 3aJepKaHus BHICTYMAIOT COOTBETCTBEHHO OOIIECTBEHHO
OIACHOE TOCATaTeNIbCTBO U mpectyrieHue; B YK JlatBuiickoi
Pecriyonuku — HanageHue U npectynHoe aesiaue; B YK JIuTtos-



ckoil PecriyOiMKm — omacHOe MocsAraTesbCTBO U MPECTYITHOE Jie-
saue; B YK I'py3un, Dcronckoit PecnyOnmku — mpoTuBoIipas-
HOE NOCATATENILCTBO U NPECTYIUIEHUE. DTO TEPMUHOIOTUYECKOE
pa3HOOOpa3ue UHTEPECHO €Il U TeM, UTO B LIEJIOM psijie Clyda-
€B BU/Ibl Y CPOKM HAKa3aHMS 32 MPEBbIILIEHUE MTPEIEIOB Ha3BaH-
HBIX OOCTOSITENICTB, BBIpa3MBIIeecs: B YOUICTBE, YHU(DUIIUPO-
BaHbl 1 MAaKCMMAJIbHO OIPEJEJIEHbl HA YPOBHE JBYX WM TPEX
ner oumenus ceoooas! (YK I'pysuwm, Jlareuiickoii Pecriyonuku,
Vkpaunsl, PecriyOnuku Y36ekucran).

Mo cpaBuenuio ¢ YK Pecriyomuku Y36ekucran YK I'pysun
BBITOJJHO OTJIMYAETCSI UMEHHO IOCIE0BATEIbHOCTBIO perjiaMeH-
tar OUTTL. B ocHOBE OTMEUYeHHOM BblIIlIe MOTMBAPUAHTHOCTH
B 0003HAYEHUH TOCTICIHUX C paclpe/ieieHeM UX Ha JIBE CaMo-
CTOSITEJIbHBIE [JIABbI JIEXKUT OIpPEeIeHUE MOHATUS TTPECTYIUIe-
HUS JIMIIb Yepe3 MPU3HAKK MPOTUBOIIPABHOCTU U BUHOBHOCTHU
nestausAY . TTocKOJIbKY e TOJIbKO Ha3BaHHBIE TIPU3HAKH OIpe/e-
JISIOT MPECTYIUIEHUE, BHICTYNAIOIIEE OCHOBAHUEM YTOJIOBHOU OT-
BETCTBEHHOCTH (CT. 7), OCTOJIbKY HAMMEHOBAHUE OTHUX 0OCTO-
SITEJILCTB «MCKJTIOYAIOIUMU TPOTUBOMPABHOCTH» (IJ1. 8), a IpY-
TUX — «HUCKJIIOYAIOIIVMH. .. BUHY» (IJ1. 9) B 0011eM-TO 000CHO-

47 ITpu 3TOM Takoi TPaAWIMOHHBIA MPU3HAK MPECTYIUIEHHs, KaK OOIIeCTBeHHAs
OIIACHOCTb, JIOTMYHO HE HaXOIUT CBOETO OTPaXKEHUsl U B CONEPIKAHUU Pa3IMYHBIX
¢popm BuHHI (cT. 9, 10). OcHOBHBIM 371€eMeHTOM ee coaepxkanusd B YK I'py3uu BhCTy-
[1aeT OCO3HaHUE MMPOTUBONPABHOCTH AESHUS U €ro MocnecTBUil. B 3T0M cBA3M Heco-
MHEHHBIIl HTHTEPEC BBI3BIBAET BOIIPOC, KOTOPBIN JIEKUT 32 PAMKAMH HACTOSIILIETO UC-
CJIEIOBaHMS — O TIPAKTUYECKOW pean3aliii STOW 3aKOHOIATEIbHON U/IEH.



BAaHHO, U MOXHO TOJIbKO AOTaAblBaTbCs O TOM, MOYEMY U Te,
U JIpyTye TPY3UHCKUI 3aKOHOJATENh He OOBeIMHIIT OOIIUM Ha-
3BaHueM «OUIII». B naHHOM ciiy4ae JIorMKa npocieKUBaeTCs
U B TOM, YTO OOCTOSITEIbCTBA, CMSATYAIOIINE BUHY, TAKXKe TIOMe-
nieHHsble B 171. 9 YK I'py3un, HUKak He nepekIMKaTcs (1o Kpaii-
Hell Mepe, ¢ (popMaTbHOW TOUYKH 3pEHHST) C 0OCTOSATEIbCTBAMH,
CMSTYaIMMU OTBETCTBEHHOCTb, O KOTOPBIX UJIET peYb MpUMe-
HUTEJIbHO K HA3HAUEHUIO HaKa3aHWsl; He MEePEKJIMKAITCS MOTO-
My, 4TO OOCTOATENILCTBA MOCJIEHErO BUAa KOHKPETHO BOOOIIE
He HasbiBawotcs B cr. 53, 54 VK I'py3un. Bmecre ¢ tem cne-
JyeT 3aMETUTh, YTO UX OTKPBITHIM (4 TOUYHEE — HE OIpeJlesieH-
HBII) MIEpEeYeHb MO3BOJISIET BKJIIOYATh B UX YMUCJIO U TaKUeE, KO-
TOpble (PaKTUYECKH CMATYAIT IMEHHO BUHY (HaIpumep, 0O0CTo-
SITeJIbCTBA, YKa3aHHbIE B M. «O», «e» cT. 61 YK P®) u Bpo-
ne Obl JIOJKHBI OBITH periiaMeHTupoBanbl B 1. 9 YK ['pysum.
OnHaKo 3T0 HEBO3MOXKHO, IIOCKOJIbKY I'PY3UHCKUI 3aKOHOAATEITb
B caMoM YK, HaszsaB 1. 9 «OO0CTOATENBLCTBA, UCK/IIOYAIOLLME
U cmsizuarouue (Kypcus Hail. — C. [1.) BUHY», YETKO YCTaHO-
BUJT IIPABOBBIE MOCIE/ICTBUS TOJIBKO JIJIS1 UCKJTIOYAIOIIUX 0OCTOSI-
TEJIbCTB — ISl KHEBUHOBHBIX JAesiHUI». W 3T nocnencTBus no-
YeMy-TO BBIPAXKAIOTCSI B OCBOOOXJIEHMU OT YTOJIOBHOW OTBET-
CTBEHHOCTH, a He B ee nckodeHuu (ct. 38). K cinoBy ckasars,
9Ta HETOYHOCTh TMPUCYTCTBYET U MPU XapPAKTEPUCTUKE OOCTOSI-
TEJIbCTB, MCKJIIOYAIOIMX MPOTUBONPABHOCTh JESHUS, B Ha3Ba-
Huu cr. 32 YK I'pysun.



[Tpu TOM, YTO BOIIPOC O TIPABOBBIX MOCIIEACTBUSIX TIOBEICHHUS
mmna ipu OUIL]L 3acmykuBaeT oco00ro BHUMaHUs 1 OyJeT pac-
CMOTpEH HUKe, 3aMETHM: €CJIU JICSTHUe He SBJISIETCS MPOTUBO-
MIPaBHbBIM ¥ BUHOBHBIM, OHO (B TOM YHCJI€ U IO MBICITU TPY3HH-
CKOTr'O 3aKOHOAaTess1) He sIBJIsieTcs U npectyruienueM. CrenoBa-
TeJIbHO, B IAHHOM CJTy4yae He BOBHUKAET Jlake 0OSI3aHHOCTh Hece-
HUSI YTOJIOBHOW OTBETCTBEHHOCTH, a MOITOMY CYOBbEKTa JICSTHUS
HE OT Y4ero U 0CBOOOXK1arp*®

8 Cm.: Pocemiickoe yronosHoe npaBo: Kypc nekuuii. T. 2. Hakaszanue / Ilox pen.
A. U. Kopobeesa. BrnaguBoctok, 1999. C. 281.
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