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paboT oxBaThiBaeT Iporecc (GOPMUPOBAHUSI HOBOTO TI'PaKIAHCKOTO
MpaBa Ha BCEM IIOCTCOBETCKOM IpocTpaHcTBe. KHura paccumrana
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IOpuii I'puropseBny bacun

Nmsa FOpus I'puropbeBrua bacuHa, BbAAIOIIETOCS YYEHOTO
LIMBWINCTA, JOKTOpA IOPUAUYECKUX HAyK, rmpodeccopa, 3acity-
’KEHHOTO JiesITelIsi HayKu, OJHOTO M3 OCHOBAaTeslel Ka3aXCTaH-
CKOWH IIKOJIBI ITpaBa, U3BECTHO JaJIeKo 3a mpeaenamu Pecry6mm-
k1 Kazaxcran u CHI'.

IOpuir I'puroppeBuy — spkass ¥ HEOpAWHApHAsl JIMYHOCTB,
VueHslil ¢ GOMBINON OYKBBI, YEIOBEK KMBOTO ¥ OCTPOTO aHAJIH-
TUYECKOTO YMa, BCECTOPOHHEHN pYIULIMY U UCKPOMETHOT'O I0MO-
pa; 0e3yclOBHO, OH OOJIA/IaeT PEAKUM TMOJIEMUYECKUM JapoM,
YTO JIeJIaeT €ro BOUCTUHY «I'PO30i» ONIMOHEHTOB, OCTABJISAS TO-
CJIETHUM BEChbMa MaJlble IIAHChI Ha YCIeX.

Kuzup u pearenbHOCTh Tpodeccopa bacrHa HepaspbhIBHO
CBsI3aHa U C YKpauHoH, rjae 28 maprta 1923 r. oH ponuics 1 OKOH-
4l KONy, ¥ ¢ Poccueit, rie 3amuinan KaHAUJATCKYI0 U JI0K-
TOPCKYIO IMCCEPTAIH, T1e MyOIMKOBAINCh €r0 MHOTOYMCIICH-
Hble paboThl, U ¢ KazaxcraHoM, riie OH COCTOSUICS KaK y4YeHbId
Y TIeJaror.

Ecnu nonbitatbest 0HOUM (Ppa3oil ONpenenuTh TO, YTO eCTh
OCHOBHOE, cyiHoctHoe 1715 FOpus I'puropbeBuya, T0o 370, 1M0-
KaJTy#, cTpeMyieHue ObITh «aKTyaJbHBIM» B JIIOOOE BpeMs U HE
TOJIBKO Tam, TJie 3TO TpeOyeTcs B AaHHBIM MOMEHT, HO U Ha Ja-
JIEKYIO MIEPCIIEKTUBY.

Kak ormedaer cam IOpwuii ['puropbeBud, B €ro ku3HA ObLIO



MHOTO€: OH BOeBaJI, 3amuiias JIeHHHrpaa, ydyactBoBai B 6oe-
BBIX orepaiusix B Bocrounoit [Ipyccun,! 3atem yuwiicst u pado-

! IOpwii 'puropseBuY peiko roBOPUT O BOIMHE, HO 3aceiaHus1 KadeIpbl IPakAaHCKO-
ro npasa opuauyeckoro akysprera Kasl'V, a zarem Kas['HOVY, nocesienHsle aH10
IMo6ens!, 06BIYHO COMPOBOXKAAIOTCS €T0 BOCIOMUHAHHAMHY, CTHXaMU BOCHHBIX JIET U
pacckazamu. [J1y6oko B maMsTh Bpesaiics pacckas FOpus ['prropbeBrda o mocneHux
JHAX Benukoit OTeuecTBEHHON BOMHBI, KOTOPBIE OH BCTPETWII B 3BaHUU KanuTaHa. ['o-
TOBACh K HACTYILIeHMIo B Bocrounoit IIpyccun, rae HeMIbl Apajnch 3a Kaxk/blil caH-
THMETP 3eMJIM, Ha HEKOTOPBIX yJ4acTKax (PpoHTa 60U MPOIOIKAIUCH U NOce OHLIN-
QIBHOM KanuTy/ sy, [eHs nepssiii — 7 Mast 1945 ., 6bUI IONyYeH pHUKa3 — HACTY-
narb. ITO O3HAYAJIO, YTO 3aBTPa, 8§ Mast 1945 r., Kaxkplidl TPETHI U3 HAXOAUBUIMXCS
Ha IepeIoBOM coNziaT M O(bULepoB OyIeT yOUT WM TSDKENO PaHeH, B TO BpeMsI Kora
BCe 3HAJM O MajeHny bepnuHa n Berpeue ¢ ameprkaHuaMu Ha Dnbbe. [IeHb Bropoi
— HEOXHAAHHO, yTpoM 8 Mas 1945 r. npuxoauT BeCTh O KaNnuTY/IALUUU, HEMIIbl BbI-
OpachIBaloT Oeble (pIaru ¥ HAYMHAIOT CAABATHCS; BIOJb BCE JTMHUU (PPOHTA BOTHOM
HOJHMMaeTCs cTpesbba 1 Beceodmiee JimkoBanue. Ho s FOpus I'puropseBiua Boii-
Ha elle He 3aKOHYMIach, HA IITAOHOM BUJUIMCE OH M BOIWTEIb BHIEXAJIM B COCETHMUIMA
HacesleHHbIil yHKT. Kto Obl1 B [IprbanTuke, 3HaeT, 4YTO MECTHOCTb TaM IPEUMyILie-
CTBEHHO — XOJIMBI, TTOPOCILIKE JIecOM. BApYr Mo Xoay ABMAKEHHS MAIIMHBI Ha OIMyIN-
Ke Jieca MOsABIJIACh HeMeIlKasl KOJIOHHA, 40 OaTaabOHa COMIAT M MAIIUHBI C OPYAUs-
MM, JBHUTAsICh B IIOXOJHON KOJIOHHE, HEMIIBI HAWT PHIBATM HA TYOHBIX TapMOIIKaX I10-
MYJISIPHYIO «pO3aMyH[y», SHAIOT JIM OHH O KalUTYJISIIH MIH..? OIHOYHAS MTabHast
MaulvHa, Kanutad KpacHoit Apmuu, aa ele eBpeit o HallMOHAIBHOCTH, yero IOpwuii
I'puropbeBrY HUKOTA HE CKPBIBAJI, — 3TO OBLI 1T0UTH NpuroBop. HecMoTpst Ha peatb-
HYIO OTACHOCTD, KaltuTaH bachH npukasan BOQUTENIO MPoAokaTh ABu:keHue. [Topas-
HSBIINCH C HEMEIIKUM O(HIIepOM, UAYIIMM Briepenu, MammHa FOpus I'puropsesiua
OCTaHOBMJIaCh, OOMEHSBIIVCH B3aNMHBIMH IIPHBETCTBUSMH, ocprtiep nonpocrt 0pus
I'puropbeBrya yKasarh 10 KapTe, Iie OMKafIMi «KamuTy ISIHOHHBI» ITyHKT, YTO
1 ObUIO cpienaHo. TlocneqHuX J1Ba JHsI BOWHBI, M CMEPThb JBa pasa CTOsIa PsIOM, a
CKOJIBKO TaKMX MOMEHTOB ObL10 10 Toro?! IOpuii I'puropbeBry ObLT HECKOJIBKO pa3
paHeH, B TOM YHUCIIE TsDKEJIO0. 3a CBOU paTHBIA U TPyaoBo: NyTh IOpuii ['puropseBuy
HarpaskJieH MHOTFIMH OpJICHAMH U MeIJIIMH, HO CBOH OOEBHIE OH IIEHUT HEN3MepHMO
BBILLIE BCEX MOCIEAYIOLINX.



Tau1, co3naBas BMecte ¢ I'. M. Crenanenko, M. A. BakcOeprom,
b. B. Ilokposckum, A. 1. becrtanosou, C. 1I. Meep3onowm, b. b.
BazapbaeBbiM AjiMa- ATUHCKYIO [IMBUJIMCTHYECKYIO IIIKOJTY, 2 KO-
TOpasi, HapsIly C MOCKOBCKOM, JIEHUHTPAJICKOW U CBEP/JIOBCKON
IIIKOJIAMH, COCTaBJISIJIa M COCTABJISIET OCHOBY T'PaXJIaHCKO-TIpa-
BoBou Hayku CCCP n CHI'.

Boneio cyne6, B 1946 r. Opwuii I'puropbeBuy BMecTe ¢ Cy-
npyroii unoii IlerpoBHoit otnipasiserca B KazaxcraH, B Aj-
Ma-ATy, Ha POIMHY CYNpPYTH, TA€, B3BECUB BCE «3a» U «IIPO-
TUB», pemaer ocrarbes. [Ipaktuuecku cpasy HOpuit ['puropbe-
BUY NOCTYMNaeT B AjiMa- ATUHCKUI TOCYIAPCTBEHHBIN I0pUANYE-
CKUM MHCTUTYT U B 1949 r. nonyyaeTr JuIuiom I0pucTa.

M36paB TeMoii CBOero nepBoro Hay4yHoro rccienoBanus «Jo-
rOBOp MOpsiIa MO KAaNUTAJIbHOMY CTPOMTENbCTBY B T'paKIaH-
CKOM ITpaBe», B 1954 r. IOpuii ['puropbeBud ycrienHo 3amuima-

2 WNurtepecno 3ametuts, uto BIuoTh A0 30-x ronoB XX B. B Ka3zaxcrane He cymie-
CTBOBAJIO CIEIUATM3UPOBAHHOrO YU4eOHOTO 3aBeieHus opuandeckoro npocpuis. C
obpazoBanueM B 1938 r. Anma-ATHHCKOTO I0pHANYECKOTO MHCTUTYTA CHTYalus Ha-
yaJia IOCTeNneHHo MeHAThes. B nepuon Benmkoit OteuecTBeHHON BOMHBI B AnMa-ATe
padoTany MHOTME U3BECTHBIC YUYEHBIC U MPEIOIaBaTes I0PUANUECKOro (hakyspreTa
MOCKOBCKOTO YHUBEpPCUTETA, KOTOPbIE, HAPSILY C MPUEXaBIIMMHU 10 BOWHbI «IIEPBO-
MPOXOALIAMI», B TO BpeMsI MOJIONBIMHU KaHIUAaTaMH HayK U3 Poccin u YkpauHsl, 1a-
JI MOIIHBIA TOJTYOK PA3BUTHIO IOPUANYECKON HAYKHM M 0OpPAa30BAHMIO Ha Ka3axCTaH-
CKOI1 3emile.



€T JIMCCepPTAlIMI0 Ha COMCKaHWEe CTENEHU KaHuaTa iopuaude-
CKMX HayK. 3amura rnpoxoauia B Mockse B creHax MHcrutyTta
npaBa AH CCCP. Becnomunas to Bpems, HOpuii ['puropbeBuy
HE pa3 BbICKA3bIBAJI CJIOBA OJIAr0IapHOCTH CBOEMY HAYYHOMY Y-
koBoauteno npodgeccopy I'. M. Crenanenko u akagemuky AH
PK C. 3. 3umaHoBy, ObIBIIIEMY TOTJa AUPEKTOPOM AJMa-ATHH-
CKOTI'0 I0pUANYECKOTO MHCTUTYTA; ONMOHEHTAMHU 110 IMCCepTaliy
BbICTYIUIM u3BecTHbIe npodeccopa U. JI. bpayne u b. C. AH-
TUMOHOB.

C sroro MmomenTa crarsu FOpus I'puropbeBnya HAYMHAIOT aK-
THBHO MyOJIMKOBAThCS B BEAYIIMX IOPUANIECKUX U3AAHUSIX, Ta-
KHX, Kak: «COBETCKOe rocyJapCcTBO U IpaBo», «Coluanuctuye-
CKasl 3aKOHHOCTb», «[IpaBoBesieHne» 1 Apyrux, ofHa 3a JApyrou
BBIXOIAT B CBET MOHOrpauu U TeMaTudeckue cOOpHUKH. BoTt
JIMIITL HEKOTOpbIe M3 HUX: B 1957 1. B Anma-ATte myOnukyeTcs
Opormopa «KunuiHele npaBa U 00sS3aHHOCTU T'paxJaH», a B
1960 r. B MockBe BboIXoaAT B cBeT «[IpaBoBBIE BOMPOCH! CTPO-
urensctBa B CCCP» (B coaBropcTBe). bosboe npakrnyeckoe
3HauyeHue umest «KommenTapuit k IlonoxeHnsamM o mocraBke rnpo-
OYKIMHA TPOM3BOJICTBEHHO-TEXHUYECKOIO HAa3HAUYEHUsI M TOBA-
POB HapoaHOro ToTpedneHus» (1962 r., B coaBTOpCTBE).

OCHOBHBIE 0JI0KEHU I IOKTOPCKOM JUCCePTALUU JIETNIU B OC-
HOBY MOHOTpauu «Bonpockl COBETCKOTo JKWJIMIIHOTO MpaBa,
BBINTyIIIEHHOH B AniMa-ATe B 1963 r. O6parasch kK JaHHOR pado-
Te, HEOOXOUMO OTMETUTb, UTO €€ COAep:KaHue HAMHOTO IIUpe,
4yeM 3T Npeanosaraer Haspanue. 0puii I'puropbeBrny aHamsu-



pyeT OCHOBOIIOJIAralolIye MOHSTHUS T'PaXJAaHCKOro Mpasa: mpa-
BOOTHOIIIEHNE, OOBEKT I'PaXIAHCKOTO MPABOOTHOIIIEHH S, COOT-
HOIIIEHHE IOTOBOpa U aIMUHUCTPATUBHOTO akTa. [IpoBeneHHOe
UM HMCCIIe/IOBaHUE, C/IeNaHHbIE BBIBOIbI 1 0O0OITIEHUS AKTYaIbHBI
Y 1O cedl JeHb. B xone 3ammrhl quccepTaivu, MPOXOarBIIEN B
1964 r. B JleHMHIpa/ICKOM rocyJapCTBEHHOM YHUBEPCUTETE, Ha-
CTOSAIIIAS IUCKYCCUSI Pa3BEPHY/IACh BOKPYT TPAKTOBKH, JIaHHON
FOpuem I'puropreBruemM 00bEKTY TPaskAaHCKOTO MPAaBOOTHOIIIE-
Hust. [Ipodeccopa C. H. Bparyce, B. A. Psacennes, O. A. Kpa-
CaBYMKOB, O(DUIIUAIbHBIE ONIMOHEHTHI M0 JUCCEPTAINH, a TaKXkKe
npocdeccopa O. C. Nodde, 0. K. Toncron u apyrue yueHsie
BBICKA3aJIUCh I10 IAHHOMY BECbMa CJIOKHOMY Y HEOJHO3HAYHOMY
Bonpocy Teopuu npasa. KBunraccenuueit noaxona FOpus I'pu-
ropbeBHYA K MPOOIEeMe MOKET CITyXKUTh CIeyIoliee yTBepK/e-
HUe: «Mbl IpU3HaEM B KauecTBe OOBEKTa PABOOTHOILIEHUSI T10-
BejieHre 00si3aHHOrO cyObekTa... Hu Bemmu, Hu mpOayKThI J1y-
XOBHOT'O TBOPUYECTBA, HU UHbIE SIBJIEHU S, CYILIECTBYIOIIE BHE UX
TBOPIIOB, HE MOTYT MOJBEPraThCsl HEMOCPEICTBEHHOMY BO3/IEH-
CTBMIO MPaB U OOS3aHHOCTEM, 9TU KaTETOPUM MOTYT OKa3biBaTh
CBO€ JICMCTBHE TOJIKO Ha IMOBeJEHME 4yesioBeka. MIMeHHo oHO
U SIBJISIETCSA OOBEKTOM BCSIKOTO MIPAaBOOTHOIIEHUsI». ® «Mccnemno-
BaHMe OOBEKTa, OJJHAKO, TUM He MOXeT orpaHuuuThes. [Ipa-
BO BO3JICVICTBYET Ha MOBEJCHUE HE PaJM CAMOTO MOBEIEHUS Kak
TaKOBOTo, MO0 caMo Mo cede MoBeJeHUue He B COCTOSIHUU YIIO-
BJIETBOPSATH HU OOIIIE3HAYMMbIE, HY UHAUBUAYAJIbHBIE HHTEPECHL.

3 Bacun IO. T. Boripochl coBeTcKoro *uanHoro npaea. Aima-Ara, 1963. C. 136.



[loBeneHue — 31O He LieNb, a CPeACTBO. Bynyun HarpaBieHHbIM
cofiep:kaHreM IPaBOOTHOIIIEHUSI, TIOBEJICHUE BTOPraercs B Ma-
TepUaAIbHBII MUP, CO3[AeT HYXHbIE JIOSIM BEIlld U UHbIe OJa-
ra, MPOU3BOIUT Pa3JIMYHbIE U3MEHEHUS B STOM MUPE, NP ITOMO-
1 3TOrO JOCTUraeT peasibHOM LeJU, PaJu KOTOPO YYaCTHUKHU
BCTYMAIOT B IPAaBOOTHOIIEHUST» .+

B cBoeii padote FOpuii ['puropbeBruy paznuyaer BHEITHUI
(MaTepuabHBI) OOBEKT BO3ACUCTBUSA: «ITO — BEId, OOBEK-
TUBUPOBAHHbBIE MPOLYKTHI JYXOBHOTO TBOPYECTBA, PE3YJIbTATHI
WHBIX JICWCTBUI» U MOBeJeHUE (IOPUIMUECKUI OOBEKT PAaBOOT-
HOIIIEHU 1), Yyepe3 KOTOPBIi MpaBo 0OecreunBaeT CO3JaHue Be-
el ¥ oOpa3oBaHKe APYIMX MaTepUalbHBIX sIBJIeHWH. [Tpruuem
MaTepHaJibHble OOBEKTHI €CTh HE COCTABHBIE YacTH MPABOOTHO-
IIeHHs], a JIMIIb HAXOASIIMECs BHE €ro MpeAMEeThbl, Ha KOTOpbIe
BO3JICHCTBYET HE MpPaBo, a MoBeJeHUe, CPOPMUPOBAHHOE TTPa-
Bom.> [To muenwmio fO. I'. BacuHa, «BHyTpeHHUE BOJIEBBIE MPO-
IIECChI, HE Hallle/Ale OTPa)keHUsI B MOBEACHUM YeJIOBeKa, He
YUUTHIBAIOTCSI M HE HAMPABJISIOTCSA MpaBoM. Bomu (3HaUuT — BO-
JIeBOro 00bEeKTa) KaK CaMOCTOSITEJIBHOTO IMpeaMeTa Ipuande-
CKOTO BO3JICUCTBUS HE CYIIIECTBYET».°

B nienom teopust o6sexma-nogedenusi, orcraupaemas 0. TI'.
BacuHbIM, UMeeT CBOMM KMCTOKOM OoJiee OOIpe MOaXomabl, 0a-
3UPYIOIIUECS, C OMHOW CTOPOHBI, HA MAaTEPUATUCTUUECKUX BO3-

4 Tam xe. C. 138.
3 Tam xe. C. 139.
6 Tam xe.



3peHUsIX, CTONb MOMYJsApHbIX B XX B., @ C Ipyro — Ha COLU-
anbHOM rjee npaBa. OCHOBHBIM MOCTYJIATOM COLIMAJIBHOM UJIEW
npaBa sIBJIsETCS MPU3HAHUE NMpUMaTa OOBEKTUBHOIO TMpaBa Hajl
CYOBEKTHBHBIM, a TAK:Ke KOHCTATUPOBAHUE TOTO «OYEBUHOTO U
HEYCOMHEBAeMOro (pakTa», YTO HOPMbI ITPaBa UMEIOT CBOEN 3a-
Jadeil BO3JeCTBOBATh Ha YesioBeueckoe noeeneHue. Haubomnee
sipKue, HoO Majiou3BecTHble B Poccun u Kazaxcrane npejcraBu-
TeJIM COLMaJIbHOM TEOPUH ITpaBa U rocyJapcTBa, Harpumep A. A.
[onbaeHBeiizep,’ naxke BBIABUTAIM UJICI0 CYOBEKTUBHOTO MpaBa
KaK HEKOT'0 COLIMAJIbHOTO A0JITa MHAUBUIYYMA, 4 3aKOHOATE b-
CTBO pacCMaTpUBAIM KaK CBOEOOPa3HbI CBOJ «IIPABUII TIOBEIE-
HUs». HezaBucuMo ot Kakux Obl TO HU ObUIO JUCKYCCUN U KPH-
TUKH, JOKTOpcKast auccepranus 0. I'. bacuna siBHO 0003HauMIA
HOBBIY 3TAll Pa3BUTHS Ka3aXCTAHCKOM I0pUCTIpyAeHIIUA — B Pec-
nyOJIMKe MTOSIBUIICS TIEPBBI JIOKTOP I0PUAMYECKUX HAYK, U3BECT-
HBII J1aJ1eKo 3a npenesnamu Kazaxcrana.

[locne npuHaTUA OCHOB I'pakAAHCKOIO 3aKOHOAATENIbCTBA
Coro3a CCP u Pecniyomuk 1961 r., BO MHOTOM Onarogapsi y4a-
CTUIO Be/IyIIUX Ka3aXxCTaHCKMX yueHbIX, B ToM uucie 0. I'. ba-
CHMHa, 32 KOPOTKUI cpok ObuT pazpadoran npoekt 'K KazCCP,
kotopbiii ObLT prHAT BepxoBubiM CoBetom KazCCP 28 nekad-
pst 1963 r., Kazaxcran cran nepBoyi peciyOavKou, TpUHSIBIIEH
HOBBI [ paxkJaHCKUMII KOAEKC, U MPOU3OIILIO 3TO MOYTH Ha TOJ-
rona pasbiie, yem crai 3akoHoMm ['K PCOCP 1964 r.

KommenTapuii k 'K KazCCP, Boimeqimmii B ceetr B 1965 1.

r. onvoengeiizep A. A. B 3amury ipasa. Helo-Vopk, 1952. C. 167-184.



nox pepakiyenr M. A. Bakcoepra, 1O. I'. bacuna u B. B. Ilo-
KPOBCKOTo, 00beMOM OKOJI0 50 M. JI., TaKkKe SIBHJICS TEepPBBIM
Cpeay KOMMEHTAapUeB K T'PaXJAaHCKMM KOJEKCaM COIO3HBIX pec-
nyonuk. B Hanmcanum KommvenTtapus k 'K KazCCP yuactBo-
BaJIM MHOTHE Ka3aXCTAaHCKWE IMBUWIMCTHI, paboTa Mpoxoauia B
TECHOM COTPYIHUYECTBE C POCCUMCKAMHU KOJIJIETAMM, CPEOU KO-
TOPBIX, MPEk/ie BCero, Heooxoaumo Haszpath npodeccopa O. C.
Nodde, ¢ kotopbim KOpuii ['puropbeBrd cBsizaH y3amMu TECHON
JpyKOBbL.®

I'paxnanckuii kogexke KazCCP 1963 r. ommyancs ot cBoe-
ro «poccuiickoro coopara» u ot 'K 1pyrux cowsHbIX pecryo-
JIMK, €CIM MOXHO TaK BBIPA3UTHCS, OOJBIEH «IIMBUIMCTHYE-
CKOW» HampaBJIeHHOCTbI0. UTOOBI yOSAUTHCS B 9TOM, JIOCTATOY-
HO 0OpaTHUTHCS K €ro TeKCTy ¥ IPOAHATM3HPOBATh OCOOEHHOCTH
€ro OCHOBHBIX UHCTUTYTOB. VIHTEHIIMS HAIOTHUTH I'PaXJaHCKOE
3aKoHozaTebcTBO KazaxcraHa 4acTHONIPABOBBIM CONEPKAHUEM
OTpa3uiach B CMEJIbIX U, BMECTE C TEM, UPOHUYHBIX CJIOBAaX Kpat-
xoro npeguciosus k Kommenrapuio k 'K KazCCP — «B kommy-

8 Omummuan Conomonosud Modde, B Hactosiiee BpeMs npoxusaomuil B CIIIA,
MO[/IeP’KMBAET Pa3HOCTOPOHHHE HayUYHBIE U ApyxXeckue cBs3u ¢ FOpuem I'puropreBu-
yem bacunbiM, AHatonuem [puropseBiuem [uIeHKO U MOHBIHE, €10 PadOTHI BHIXOAAT
B Ka3aXCTaHCKMX IOPUAMYECKUX M3AaHMAX KoHIa XX — Havasa XXI B. (cM., Hamp.:
Hogpghe O. C. 1) U3 ucropuy IMBHITMCTHYECKOE MbIciH // I'paxkaHckoe npaBo. Yueo-
Hoe mocooOue / Pyk. aBT. koit. nipod. A. I'. Tunenko. Aiavatsr, 1999. C. 160-222; 2)
INonsTre npasa u ero Tunsl // I'paxaanckoe 3akoHopaTesbeTBo Pecnyonuku Kazax-
CTaH: CTaThbl, KOMMeHTapuy, npaktuka / [Tog pen. A. I'. Iugenko. Boi. 12. Anmarsl,
2001. C. 45-59 u gpyrue myormmkanud; cM. Takxke crarbio 0. I'. Bacuaa 06 O. C.
Hodde, onyonmkoBaHHylo B sxypHane «[IpaBosenenue» (2000. Ne 1)).



HUCTMYECKOM CTPOUTEIHCTBE MOJTHOCTHIO UCIIOIb3YIOTCSI TOBAp-
HO-JICHEKHbIe OTHOIIIEHUSI B COOTBETCTBUU C HOBBIM COZIEP:KaHU-
€M, KOTOpPOE OHU UMEIOT B TJIAHOBOM COIUATTMCTUYECKOM XO35Ii-
CTBE, U MPUMEHSIOTCSI TAKUE BAKHBIE UHCTPYMEHTHI Pa3BUTHUS
9KOHOMHKH, KaK XO3SIMCTBEHHBI pacueT, JIeHbI'W, IIeHa, ceOe-
CTOUMOCTb, IIPUOBLITb, TOPrOBJISL, KpeauT, (puHaHCHL. CTpouTesh-
CTBO KOMMYHHM3Ma OMHUPAETCS] Ha MPUHIUI MaTepUabHON 3a-
MHTEPECOBAHHOCTH IPaKAaH, IPENPUATUI, KOJIXO30B U IPYTUX
XO3SIUCTBEHHBIX OpraHu3aiui... C 3TUM CBSI3aHO JaJIbHENIIee
YKpEIUIEHWE M Pa3BUTHE ONEPATUBHOM M MMYILIECTBEHHOU Ca-
MOCTOSITETbBHOCTH ¥ THULIUATUBBI MIPEANPUATUN U UHBIX XO35Ii-
CTBEHHBIX OpraHU3al1ii, paclllMpeHUe UX MPaB B paMKax eJuHO-
r'0 HAPOJHOXO3SIUCTBEHHOIO TUIaHa» .’

Wnrepecusiii u  rnyookuit kommentapuii 'K KazCCP
(1965 r.) B TeueHue 25 JeT CIyXW1 HACTOJIBHOW KHUTOM IJISt
JECSITKOB THICSIY MPAKTUUECKUX PAOOTHUKOB, CYJEH, aJBOKa-
TOB, IOPUCKOHCYJILTOB, ClieloBaTes e, MPOKYPOPCKUX PaOOTHH-
KOB, XO3SIICTBEHHBIX PYKOBOIUTEJIEW, MHOTHE €r0 TMOJIOKEHUS
elle JOro OCTaHyTcsl akTyaidbHbiMU. Crepyionmii KommvenTa-
puit k 'K KazCCP Takske non pepakiueit 0. I'. bacuna Bbiten
B CBET TOJIbKO B 1990 1.

? Kommenrapuii k I'pasxnanckomy kozpekcy Kaszaxckoit CCP / Ilox pen. M. A. Bak-
cbepra, B. B. TTokposckoro u 0. T'. Bacuna. Anma-Arta, 1965. C. 7-8. — Kommen-
Tapuii ObUT MOATOTOBJIEH IIPH YYACTUH 3aBEAYIOIIEro Kadeapoi rpaxaaHCKoro Ipasa
Jlenunrpazckoro ynusepceurera npodeccopa O. C. Modde. Takxe B coaBTOpCTBE C
O. C. Hodpe 61 Harmcan «KommenTapuit k Konekcy o 6pake u cembe KazCCP»,
BhILLIEAIIMI B cBeT o pegakuueit 0. I'. Bacuna B 1972 1.



Nmsa 1O. I'. bacuHa HeEpa3pblBHO CBA3aHO C IOPUIUYECKUM
oOpazoBaHueM — Oymyun ipodeccopom Kadeaphl rpaxIaHCKO-
ro npasa opuaudeckoro akyabrera Kazaxckoro rocynapcrBeH-
Horo yHuBepcuteta (Ka3l'Y), a 3aTem ee 3aBeyolUM U OHO-
BPEMEHHO JieKaHoM topuaudeckoro gakynbrera Kasl'V, FOpuit
['puropreBrY HACTOMUMBO JOOUBAJICS CO3/IaHUS Ka3aXCTAHCKUX
yueOHUKOB 1 iocoouid. Mzganue ¢ 1968 o 1971 r. yeTsipex BbI-
MyCKoB yueOHoro nmocoous «I 'paxmanckoe npaBo KazCCP», BHI-
meqmumx noj pepakiueid M. A. Bakcoepra u 1O. I'. Bacuna 6b110
HACTOSIIIIAM ITPOPBIBOM, HECMOTPS AaKe Ha TOBOJILHO MaJIbIil TH-
pax — Bcero 1000 3x3eMIIsspoB. ABTOPCKUU KOJIJIEKTUB TIOJL Py-
koBozicTBoM I0pus ['puropseBrua co3maet yueOHUK «[ paxaaH-
ckoe npaso Kazaxckoit CCP B aByx vacrax (Y. 1. - 1978 r. u Y.
2-1980r.); B 1984 r. B cBeT BhIXOOUT yueOHUK «CemeitHoe mpa-
BO»; B coaBTOpcTBE ¢ M. CyJIeliIMEHOBbIM U IPYTMMU aBTOpaMu
FOpuii ['puropreBuy Boimyckaet «KommeHTtapuii k KuumiHomy
xonekcy Kazaxckoit CCP» (1987 r.), «kKommenrapumii k Kozpekcy
o O6pake u cembe Kazaxckoit CCP» (1989) u apyrue paboTHL.

Hayunbie untepecsl IOpus ['puropreBrnya HUKOra He Orpa-
HUYMBAIMCh PAMKAMHU I'PAKAAHCKOrO, CEMEMHOTO U KUJIUIIIHOTO
npaBa. Becbma cyllleCTBEHHBIM SIBJISIETCS €70 BKJIAJ B pa3BUTHE
HayK{ rpaxaaHckoro npouecca. Eme B 1976 r. oH npuHsmn ak-
TUBHOE y4acTHe B CO3[JaHMU HAYYHO-TTPAKTUUECKOTO KOMMEHTA-
pus k I'TIK Kazaxckoit CCP. U3-mop ero nepa (B OyKBaJIbHOM
3HAYE€HUH TOrO CJIOBa, Tak Kak Opuii ['puroppeBud A0 cux mnop
MPEINOYUTAET MUCATh TOJIBKO MEPhEBBIMU PYyUKaMU ) BBIIILIA T71a-



Ba «CyneOHoe pa3OupaTesibCTBOY.

B nepuon ¢ 1970 no 1991 r. y IOpus I'puropsesrnya BEIXOIUT
OoJiee COTHU CTaTell, pelieH3Uid Ha Y4eOHUKHM 1 pabOThl KOJUIET,
KOTOpBIE yOJIMKYIOTCS B BEYIIMX IOPUIMUECKHX Ky pHaIax, Ta-
KHX, Kak: «l'ocymapctBo u nmpaBo», «[IpaBoBeneHue», «Xo3si-
CTBO U IIpaBO», «BectHuk MI'V» u Apyrux, a Takxke B Ka3ax-
CTaHCKMX u3aHusiX. OH BBICTYIAET C JAOKJIaJaMU Ha BCECOK03-
HBIX U MEXyHapOIHBIX KOH(PEPEHLINAX, TPOBOANUBLINXCA B AJl-
Ma-Are,'? Jlenunrpane, Mockse, CeepmiioBcke, Kuere, Tammm-
He, Tapry, Yde u gpyrux ropogax. M3narenscrso «fOpuanye-
CKasl JIuTepaTypa» BbITYCKAeT HECKOJbKO ero MOHOrpaduil.

% %k ok

[Tocne pacnaga CCCP poccuiickue yuenbie U3 LleHTpa yact-
Horo npasa npu IIpesunente PP — C. C. Anekcees, M. U. bpa-
ruHckun, B. B. Burpsuckuit, B. A. lozopues, 0. X. Kanmel-
koB, A. C. Komapos, A. JI. Makosckuit, E. A. Cyxanos, C. A.

10 Bnaronmapst opranuzaropckomy tananty FOpus I'puropseBuua ¢ 1975 o 1986 .,
KOrJa OH BO3MIABJsUT fopuanveckuil pakymsrer Kas['V, B Anma-Ate Ha Gaze a-
KyJIbTeTa ObUIO MPOBEAEHO HECKOJIBKO BCECOIO3HBIX KOH(epeHINI U ceMUHapoB. Tak,
Harpumep, B 1986 r. Ha opuauueckoM (pakynsrere npouuio «BeecoosHoe coellia-
HHe-ceMUHap «[ pakJaHcKkoe MPaBo U 3allyTa UMYLIECTBEHHBIX MHTEPECOB IPakiaH
U opraHu3anmit». Cpeqy BBICTYNABIIMX OBUIM MPAKTHYECKH BCE BEHYIIWE LMBIJIM-
CTHI CTpaHbl. MaTepuaJibl COBEIaHKsI-CeMUHApa ObUTH OITyOJIMKOBAaHbI B COOPHUKE, a
TaKke B Bedylux xkypHaiax (cM.: Becthuk MI'Y. Cep. «IIpaBo». Bem. 11. 1987.
Ne 2; [TpaBoBenenue. 1987. Ne 4. C. 115; CoBetckoe rocygapctso u ripaBo. 1987. Ne 7.
C. 117).



XoxJ10B, B. ®. fIkoBieB u Apyrue, BMECTE CO CBOUMM Ka3aXCTaH-
ckumu koteramu — IO. I'. Bacunbiv, M. K. CyneliMeHOBBIM,
N. V. KanaingapoBeiM, A. N. XyIsiKOBbIM, a Tak:Ke CHEIUaIn-
CTaMH B 00JIACTH TPaKAAHCKOro MpaBa U3 APYrUxX OBIBIIMX CO-
I03HBIX PECyOIUK MPEANPUHUMAIOT OECTIPErieIEHTHYIO TIOTIBIT-
Ky pa3pa0doTaTh MOJIEJI OCHOBHBIX I'PaKJaHCKO-TIPABOBHIX 3aKO-
HoB 1151 ctpad CHI'. B pesynbrare Oblid co3aHbl AECATKH Oa-
30BBbIX AKTOB, UMEIOUIMX PEKOMEHAATEIbHOE 3HAYEHUE U CTaB-
IIMX OCHOBOW 4acTHOro nmpasa Apmenuu, benapycu, Kazaxcra-
Ha, Kupruzum, Poccun, Y36ekucrana u pssaa npyrux crpan CHI'.

[NapaynensHo ¢ co3ganueM B 1992-1995 rr. MopenbHOro
['paxmanckoro kopekca crpan CHI' muta HanpsbxkeHHast pado-
Ta HaJ MPOEKTaMHU I'paxJaHCKUX KojekcoB Kazaxcrana u Poc-
cum. VIHTepecHo 3aMeTuTh, YTO MEPBBIE YaCTU BCEX TPEX CBO-
JIOB T'PaXJJaHCKO-TTPABOBBIX HOPM ObUIM MPHHSTHI TIOYTH OJHO-
BpeMeHHO: 21 okTs10ps 1994 r. 'ocynapcrBennas yma P® npu-
Humaet 'K P® (Ilepsas yacts), 29 oktsa0ps 1994 r. Mexnapna-
MeHTcKast Accambrnest rocynapctB — yaactHukoB CHI™ B CaHKT-
[MerepOypre onoopuna Moaens [epsoit yactu I'K crpan CHI', a
27 nexadps Toro xe roga Bepxopnsiii CoBer PK npunumaer 'K
PK (OO0mmas vacts).

Takum 00pa3om, Kak BepHO yTBepikaeHue, uto Monens [lep-
Boi yactu ['K crpan CHI' mociy:xuna npoToTUIIOM MPUHATHIX B
Poccun n Kazaxcrane cOOTBETCTBYIOLIMX YaCTeW I'PaXJaHCKUX
KOJIEKCOB, TaK U HA00OPOT, MOKHO C OOJIBIIION CTETIEHBIO JOCTO-
BEPHOCTU KOHCTaTMPOBATh, YTO MPUHLIUAINUAIBHBIE MOJOKECHUS



I'K Poccun n Kazaxcrana siernmu B ocHoBY MogenbHoro I'pax-
JaHckoro kozekca crpan CHI', KOTOpbIM MCHONB30BAJICA IIPU
noarotoske npoekToB I'K apyrux crpan CoapyxecrBa. Hecmot-
ps Ha TO, 4TO B pa3padoTke MojenbHOro KojeKkca MpuHUMAIN
ydactue yuyeHsle u3 MHorux crpad CHI', ocHOBHYIO posb B ero
MIOATOTOBKE BCE K€ ChIrpasiv IMBWIIMCTH U3 Poccum n Kazaxcra-
Ha. [TokazartesibHO, YTO JJaKe B COCTaBe padOUeid rPyIIIBI O MO~
roroBke yvactBoBasio 11 npeacrasurenen us Poccun, 5 u3 Ka-
3axcraHa ¥ no 1-2 — u3 gpyrux crpan Conpyxecrsa.

% %k %k

[Tpodeccop bacuH COBMECTHO C yYeHMKaMu MPUHUMAET aK-
TUBHOE Y4acTHE B CTAHOBJIEHUM TPaXIAHCKOTO 3aKOHOJATEb-
crea Ka3zaxcrana. Ero Bkiiaz B cozpganue ['paxaaHCKOro Kojiek-
ca Pecyonmkm Kazaxcran, nourn 70 3akoHOB 1 ykasoB Ilpe-
sugeHta PK, nMeomux cuily 3akoHa, TPyAHO NEPEOLIEHUTb.
IOpuii I'puropseBry Bxogui B coctaB HayuHo-3KcriepTHOrO co-
BeTa 110 pa3paboTKe NPoeKTa JeUCTBYIoNIEH Ka3axcTaHckoi Kon-
crutyuuu 1995 r. brarogaps ycunsam npogeccopos bacuna n
CyneiimenoBa Kazaxcran nmpucoeguHWICA K PsAy BaKHEHUIINAX
MEXAYHAPOIHBIX KOHBEHIWA, MPUHATHIX B 0OJACTH YaCTHOIO
1paBa.

B xozne pabotsl o noxgroroBke npoektoB KOpwmii ['puropseBny
BMecTe ¢ apyrumu paspadorunkamu ['K Kazaxcrana nHeomHo-
kpatHo Bele3xkaeT B Hunepnanapl (I'K aTo1 crpans! siBnseTcs oa-



HUM U3 CaMbIX «MoJoApix» B EBpone), I'epmanuto, Poccuto, riue
OHU TIOCEIIAIOT Pa3IMYHbIe TPABOBbIE MHCTUTYTHI, BCTPEUAIOTCS
C KOJUIeTaMU, U3y4aloT OMbIT U OOCYKAAIOT OT/E/IbHBIE MOJIOKE-
Hus nipoekTa 'K PK, uto nuiiHuii pa3 nogquepkuBaeT Henocpei-
CTBEHHYIO, )KMBYIO CBSI3b KA3aXCTAHCKOIO IPaskAAHCKOTO MpaBa ¢
KOHTMHEHTAJIbHBIM IPABOM, €TI0 T€PMaHCKOM U POCCUMCKOM BET-
BSIMH.

ITocne «i1aBUHBI» 3aKOHOAATEIBHBIX aKTOB 1990-X ronoB of-
HOW U3 CaMbIX aKTYaJIbHbIX 3a/1a4, CTOSIIUX Mepe]l HAYKON Ipax-
JAHCKOTO TpaBa W LMBUJIMCTAMH, CTAJI0 KOMMEHTHUPOBAHUE UX
MOJIOKEHUI. DTON KPONOTIMBON paboToi mpodeccop 3aHuMa-
€Tcsl BOT YK€ Ha IMPOTSKEHUU IMOYTH jAecATy Jier. Henpepsis-
HO BBIXOJSIT CEpPbE3HbIE HAYUYHbIE U HAYYHO-IIPAKTUUYECKUE, TTO-
nyJIsipHbIe U y4eOHble paOdoThl. BOT JUINL HEKOTOpPBIE U3 HUX:
«I'’K PK, KommenTapwmii O6mieit 1 Ocodennoit yacteit 'K PK» (B
Tpex kHurax, nox. pen. 0. I'. bacuna u M. K. CynelimeHoBa;
BbINILIO ABa W3gaHus B 1998 u 2003 rr.); «I'paxaaHckoe mpa-
BO (akamemuueckuil Kypc)» (mog pen. 0. I'. bacuna u M. K.
Cyneiimenosa. Anmatsl. T. 1-2000 r., T. 2-2003 r., niuanupy-
eTcsl BbIXOJ TpeTbero Toma). OnHa 3a ApYros BBIXOAAT MOHO-
rpadun yuenoro: «Cuenku». (YuebHoe nocodue, Anmarsl. 1-e
u3n. — 1996 r., 2-e u3a. — 1999 r.); «fOpuguueckue nuia no
rpakjIaHCKOMY 3akoHomatesibcTBy Pecriyoimku Kazaxcran. Io-
HATHE 1 00111as1 XapaKTepUcThKa». (YueOHoe nmocooue. Amarsl.
I-e u3a. — 1996 r., 2-e uzg. — 2000 r.). K 80-neruto FOpus I'pu-
ropbeBUYa BRIXOAAT «I30paHHbIe TPYIBI IO TPakAaHCKOMY ITpa-



BYy» (2003). MHOXeCTBO ero crareii BHIIUIO B cCOOpHUKaX «I pax-
JaHckoe 3akoHonarenbctBo PK» (o pen. A. I'. [lunenko. Boin.
1-17, 1996-2003 rr.). Beero ¢ 1992 no 2003 r. yBuaenu cBeT
okono 150 nmybnukarnmii, B ToMm umciie 6osee 10 padoT BHIIUIO B
I'epmannn, Hunepnannax, CIIA v B gpyrux crpaHax.

OcoOblil TPaKTUUECKUI MHTEPEC MPEACTABISET UK PadoT
10. I'. bacuHa, KOMMEHTUPYIOIIUX MEPHI 3AIIUTH TPAKJAHCKUX
IIPaB M YCJIOBUSI OTBETCTBEHHOCTH 34 HAPYILIEHUE 00S13aTeNbCTB,
YacTh TOTO IUKJIA MPECTaB/IeHa B HACTOSAIIEM U3aaHuu. B of-
HOU U3 CBOMX CTaTed npodeccop OTMEYaeT, 4To JO NMPUHATHUSA
OchHoB 1991 r., a 3areM rpaxaaHckux kouekcoB KazaxcraHa,
Poccun 1 1pyrux CTOpoH BUHA HApYILIUTENs SIBJSIaCh HEOOXO-
JIVIMBIM yCJIOBUEM OTBETCTBEHHOCTHU. «HeT BUHBI — HET 1 OTBET-
CTBEHHOCTH, XOT$1 ObI OECCIIOPHBIM OBUT M caM (haKT HAPYIIIEHHS,
Y TIPUYMHEHHBI KPEIUTOPY STUM HapyIllIEeHUeM MaTepuasbHbINA
yiepo... (cm., Hanp.: cT. 212 'K KasCCP 1963 r.). Pazymeer-
Csl, UMEJT MECTO U MCKJIIOUUTEITbHbIE ClTydar O€3BUHOBHOW OT-
BETCTBEHHOCTH, HO MCKJIIOYEHHSI He KoneOasTn OOIIero rnpaBu-
na». C BcrymieHneM B cuity OCHOB M TPaXJaHCKHUX KOJEKCOB
MIOHSITUE BUHBI U3MEHWJIOCh. Eciu B MpeskHeM MOHUMaHWK BUHA
MPOSIBJISUIACH B YKMCTO TICUXOJIOTUYECKUX KATerOpUsIX: YMbICE,
HEOCTOPOXKHOCTD, TO TeNepb, yKasbiBaeT bacuH, I'paxpanckui
konekc PK packpbiBaeT BUHY uepe3 MOBeAeHUYECKUE KaTerOpUU:
Hapyuumensb He NPUHLA 8CeX 3ABUCIULUX OM HE20 Mep, Umoobl He
oonycmumse HapyuwieHUust UCnoaHeHus ooszamenvcmea (ct. 359



'K PK).!! 3nech mpencraBnsieTcss yMECTHBIM MPOBECTH Tapa-
JieJIb C BBIBOJIAMH, CIEJIAHHBIMU Y4yeHbIM eiie B 1960-x rogax
B JIOKTOpPCKOW auccepraiivu. I[losedenue, B TaHHOM cllyyae Ha-
PYyIIUTENSI 0053aTENILCTBA, TI0 €r0 MHEHUIO, — 00BeKN 603HUKA-
10U4e20 NPABOOMHOULEHUST; OT TIOBEJICHU S HAPYIIUTEIsl, €ero JAeH-
CTBUI IO HCIOJHEHMIO 00SI3aTENILCTB B KOHEYHOM MTOTrE 3aBU-
CHT, OyeT JIK OH MPHBJICUCH K OTBETCTBEHHOCTH, UJIH HeT. B oT-
muuue ot ['K KasCCP, T'K PK (cr. 359) ycranaBiuBaeT COOTHO-
IIIeHre BUHOBHOIO ¥ O€3BMHOBHOI'O OCHOBAHUsSI OTBETCTBEHHO-
CTU HE B Ka4eCTBe MPaBWJIa U UCKJIIOYEHHU I, M KAK PABHOZHAYHBIE
OCHOBaHUsI, TIPUMEHsIeMble B Pa3HBbIX BUJAaX T'PAXJAHCKHUX OT-
HOIIIEHU! (TTpeanpuHUMAaTeIbcKasi U HelpepuHUMAaTe IbCKas
JeATeIbHOCTD). Tak, B OTHOIIEHUH OTBETCTBEHHOCTH IPE/IITPH-
HUMaTes, a TAKXKEe B CUJTY MPSIMOTO yKa3aHUs 3aKOHA (CM., Ha-
npuMep, AeTUKTHbIE 00s3aTeIbCTBA) OTBETCTBEHHOCTh HACTYTIA-
et 0e3 BuHbL. 10. I'. BacuH He TONBKO BBIIBUTACT meopuro 6e36u-
HOBHOU OMBEMCmMEeHHOCI, HO Y TOBOPUT O JICHCTBUU B cepe
TPaKIAHCKUX O0SI3aTeIbCTB NPe3YMNUUU BUHOBHOCHIU HAPYUIU-
mensi. HapymuTenb npeamnonaraetcss BAHOBHBIM B CHITy CaMOTO
(bakTa HemcromHeHUs MO0 HEHAJISKAIIETO UCIIOTHEHUsT 0051-
3aTEJIbCTBA, [IOKA HE JOKAXET CBOI HEBMHOBHOCTS.'? XOTd I10-
clieiHee YTBEPXKIEHUE U caM TEe3UC O Npe3yMnyul 8UHOBHOCHIU
Hapyuwumenst, Ha Halll B3TJISIL, SIBJISIIOTCSI CIIOPHBIMU, OHU Upe3-

1 Paborty 10. I'. Bacuna «BuHa Kak ycioBue OTBETCTBEHHOCTH 32 HapylleHHe 00s1-
3aTenbcTBa» cM. Ha C. 380-392 HACTOSIIEro U3IaHUS.

12 Cm.: Tam xe.



BBIYAITHO BaXHbI, TAK KaK B 3TOM U 3aKJIIOYAETCs MO3UIUS yUe-
HOT'0, HEMOCPE/ICTBEHHO HAIKCABILIEr0, COCTAaBUBILETO TEKCT CT.
359 T'K PK.

PecniyOnuka Kazaxcran, Kak u Jiio0oe Apyroe coBpeMeHHOe
rOCyJapcTBO, SIBJISIETCSI aKTUBHBIM YUYACTHUKOM TI'PaXJaHCKUX
IIPaBOOTHOILIEHUI. Pa3iiyHble YacTHONIPAaBOBbIE aKThl TOCYy/AAP-
CTBEHHBIX OPraHOB B c(hepe SIKOHOMUKHU, IEUCTBUS YNHOBHUKOB,
OecurClieHHbIE CAEJIKH, B TOM YHKCIIe KOHTPAKThl C MHOCTPAHHbI-
MU MHBECTOPaMH, IOTOBOPbI OAPSAA, 3aJ10Ta, FApaHTUHU JIENAI0T
rOCYJapCcTBO U €ro aJMUHUCTPATUBHO-TEPPUTOPUAIIBHBIE €1-
HUIIbl HEMIOCPEACTBEHHBIMU CYOBEKTAMHU XO3AWCTBEHHBIX OTHO-
nieHnit. YyThb I He eXeIHEBHO POXKJIAIOTCS KPYITHbIe M HEOOb-
1€ CHOPbI MEX/1y YACTHBIMU OPraHU3allMsIMU, UHOCTPAHHBIMU
MHBECTOPAMU U rocyapcTBoM. Bee 3TH (hakThl He MOIUIN HE Haii-
TH oTpaxenus B padorax 0. I'. bacuna, He MorM He IPUBJIEYb
€ro BHUMaHUs KaK y4eHOro, I0prcTa-NpakTUKa, apOuTpa 1 KOH-
CYJIbTAHTa HECKOJIbKUX MEXIyHAPOIHBIX TPETENCKUX CY/IOB.

«l'ocynmapctBo, — no cinoam IOpus I'puropseBuua, — 310
npexae Bcero u OoJblie Bcero (peHOMeH MyONMYHON BJIACTH,
€ro IJaBHas 3a/lauya — CO3[aBaTh M OOecrieunBarh MPaBoONopsi-
JIOK B OOIIIECTBE, MPEIYPEkKIaTh U yCTPAHSTH BCE BO3MOXKHBIE U
y’Ke BO3ZHHUKIIIME MpaBOHApyIeHus». OHAKO TOCYIapCTBO MO-
KeT ObITh YYACTHUKOM MPABOOTHOUIEHUI KaK 4aCTHOTO, TaK U
nyOJIMYHOro XapakTepa U BeCbMa 4acTo BBICTYIAET B POJIU HETIO-
CPE/ICTBEHHOT'0 YYACTHUKA TPAXKIAHCKUX TPaB, 00S3aHHOCTEN 1



OTBETCTBEHHOCTH.!'? Ha mpakTuke MmpoucxXomuT cMelleHue myo-
JIMYHBIX Y YaCTHHIX (PyHKUMU B JEATEIBHOCTH IOCYJapCTBa U
ero opraHoB. B psane crarerr nociaeqnux ser Opui ['puropbe-
BUY BHUMATEJIBHO, C ITPUCYIIIEN eMy 00CTOSTEIbHOCTbIO, UCTIONb-
3ys1 MHOTOUHCIIEHHBIE TPUMEPHI Cy1eOHOM MPAKTUKH, pa3OrpaeT
pasnuuHble (POPMBI U MOCIEICTBUSA ITOTO CMEILEHUS, aHAIN3H-
pYyeT, Kak rocylapcTBO yMoTpednsieT nyOauuHyo BIacTb, B TOM
YKCTIe U [J151 3aLUThI CBOUX YACHIHbIX UHTEPECOB, CO3/AET YCIIO-
BUs JJIsI OCBOOOXKIEHUS TOCYIaPCTBEHHBIX OPraHOB, YUpeKe-
HUM U NPENIPUATUM, Ka3HBl OT OTBETCTBEHHOCTH IO IOTOBOP-
HBIM U MHBIM I'PAXKJAHCKO-IIPABOBbIM 00513aTeIbCTBAM.

OpHoit U3 GopM yxofa rocyaapcrsa OT OTBETCTBEHHOCTH, C
OJHOBPEMEHHBIM YCUJIEHUEM €rO POJIM B YIPABJIEHUU OMpee-
JICHHOW OTpacibl0 SKOHOMHUKH, SBJISAETCA CO3/IaHUE OpraHu3a-
L[MH, COBMEINAIOIIMX YIPABICHYECKUE U XO35MCTBEHHBIE (DYHK-
L[UU, HallpUMeEP, HALTMOHAJIbHBIX KOMITAaHW, CYIIECTBYIOIIMX HbI-
HE BO MHOTMX OOJACTSIX XO3fWCTBAa B BUJIE aKIIMOHEPHBIX 00-
miecTB. TeHOeHIMs pacnpOCTpaHEHUs! HALMOHAJIBHBIX KOMIIA-
HUIA, UX IPABOBOM CTaTyC — OAMH U3 0OBEKTOB aHAJIN3a, IPOBE-
JEHHOTO yUYEHBIM.

Jlpyras TeHAeHlus, BIUSAIONIAs HA COBPEMEHHOE pa3BUTHE
I'pakJaHCKOT'O 3aKOHOAATENILCTBA M 9KOHOMUKM Kaszaxcrana, 3a-
KJII0YAeTCsl B HEPEPBIBHBIX, HaUMHas ¢ 1995 r., noneiTKax npej-

B Bacun 10. T. I'pakJaHCKO-TTpaBOBasi OTBETCTBEHHOCTh TOCYAApCTBa MO 3aKOHO-
natenbcTBy Pecryomuku Kazaxcran // I'paxknaHckoe 3akoHOomatensctBo PK. Bem. 15.
Ammatsl, 2003. C. 46.



cenareneid HartmonanpHoro 6anka PK (aeiHemHero — . A. Map-
4yeHKo W npepauecteyoniero — O. A. 7KaHnocoBa), HEKOTOPBIX
YJIEHOB MPABUTEIbCTBA U YMHOBHUKOB «MEHBIIET0 KaanOpa»
MaKCUMMAaJIbHO BbIBECTH U3 C(Pepbl PEryIMpOBaHUS I'PAKIAHCKO-
ro rpaBa OaHKH, CTPaXOBble KOMIIAHUH, PHIHOK IIEHHBIX Oymar u
VIHBIE UHCTUTYTBI, PETYIUPYIOLIUE KPYITHOE MPEANPUHAMATEb-
CTBO, UTO OTYACTH UM yJaJIoch caenars. PykoBogurenu Hanban-
Ka HampsMylo oOBUHMIM pa3padoTunkoB mnpoekToB 'K PK u
IPaXXJaHCKUX 3aKOHOB B HE3HAHWU OCHOB COBPEMEHHOU PbIHOY-
HOW SKOHOMMKH, B CO3[IaHUY BHYTPEHHE TPOTUBOPEUMBBIX TEK-
CTOB IIPOEKTOB 3aKOHOB U JJa)K€ B HAPYIIIEHUU MPaBUII (pOpMalib-
HOM Jioruku.'* Ha mpotskeHun Oosee 4eM BOCBMHU JIET MEX[Y
IOpUCTaMU M YMHOBHUKAMU, UMEHYIOIIUMU ce0s1 «9KOHOMUCTA-
MU-PBIHOYHUKAMU», UAET OECKOMITPOMHUCCHAS, HO SIBHO HEPaB-
Hasi 6opb0a.

PbIHOYHAS M1€0JI0THS M SKOHOMUYECKUI POMAaHTU3M, CTPEM-
JIeHUe crimcaTth COOCTBEHHBbIE HEey[Jaud W MPOMaxu Ha «OTCTa-
JIOCTb MPABOBOM CUCTEMBI», & MPEYBEJIMYEHHBIE YCIIEXU OTHECTH
VCKJTIOUMTEJILHO Ha CBOM CYET, Hapsily C SIBHBIMU NepeepKKa-
MU U TPSMbIMUA OCKOPOJICHUSIMU B aJipec I0pUCTOB, Bpojie 3a-
sienst A. I'. MapueHKo O TOM, YTO «HAIllM IOPUCTHI pa3Ou-
ParOTCs TOJABKO B YACTHBIX BOIIPOCAX IOPUAMYECKOIO XapaKkTepa,
a 4TO TaKOe PhIHOYHASI SKOHOMMKA, JEHbIM M KaK OHU paboTa-

14 Cm.: Hamm I0pHCTaM HYXKHO TIOJTy4UTh BTOpoe 0OpazoBaHue. IHTEpBbIO ¢ Ipel-
cenarenem HarmonansHoro 6anka Kazaxcrana I'. A. Mapuenko // FOpucrt. 2002. Ne 10.
C. 9-10.; MaTepsblo ¢ OpBIIMM IpescenateneM HanmonansHoro 6anka Kazaxcrana u
3Kc Bure-mpeMbepoM Pecrryonmmku O. A. XKangocossim // Tam xke. Ne 12. C. 10-11.



10T, U MOHATUSI HE UMEIOT», — BCE 3TO MO3BOJISIET IPOBECTU Ma-
paJliesib MeXIy Ka3aXCTAHCKUMU aJIMUHUCTPATOPAMU U «XO35Ii-
CTBEHHUKaMM», €CJIM HE T10 CYTH, TO [0 METOAAM Y CTPEMJIEHHIO
CO3J1aTh 3aKOHOJATENILCTBO «I1071 ceOsi». PazBepHyBIIyI0cst 00pb-
Oy C YMHOBHMKAMH MOYHO CMEJIO OXapaKTepu30BaTh Kak 00puoy
3a I’ padxcoarckoe npaeo, u B 3ToM zese npodeccop bacun 3anu-
MAaeT MPUHLMIIAAIBHYI0 BBICOKOHPABCTBEHHYIO ITO3ULMIO, HAXO-
JSICh TIO]] OTHEM OeCHOIIAHON KPUTUKHU, KOTOpasi MOpor Cpof-
HU TUTOIIAIHOW OpaHu.

Cytp «nperensuii» K ['K PK u apyrum pplHOYHBIM 3aKO-
Ham npocTta: Kogekc v 3aKOHBI SIBJISIOTCS «9KOHOMUYECKUM 3a-
KOHOJIaTeJIbCTBOM», PETYIUPYIOT XO35IMCTBEHHBIE OTHOLUEHUS U
JOJKHBI CO3/1aBaTbCsl SKOHOMMCTaMM, MPEUMYIIECTBEHHO TaK
Ha3bIBa€MbIMU «(PMHAHCUCTAMU, IOPUCTHI MOTYT JIUIIIb O(hOPM-
JISITh BOJTIO HOBOSIBJIEHHBIX «(DUHAHCOBBIX SKBUJIMOPUCTOB», TTO-
Morasi HarmonasibHOMy OaHKy paciiMpsiTh CBOM MOJTHOMOYUSI.
Hcnonp3ys 3Ty 1eMaroruyeckyio U HENOAKPEIJIEHHYIO J10Ka3a-
TeJIbCTBAMU U CChUIKAMU HA KOHKPETHBIE TPUMEPhl PUTOPUKY U
CBOE€ BBICOKOE IOJIOXKEHUE «TOI-IKOHOMUCTBI» CTPAHbI, SBJISIO-
IIMECS, 10 CYTH, JIUIIb AMOUIIMO3HBIMA YMHOBHUKAMU, MPOTAC-
KMBAIOT BCE HOBbIE U HOBbIe 3MeHeHus B ['K, 1006upyoT npu-
HATHE TaK Ha3bIBAEMbIX «9KOHOMUUYECKUX 3aKOHOBY.

K umciy «pbIHOYHBIX» HOBLIECTB 3TOW I'PYMITbl MOKHO OTHE-
CTHU: UCKJTIOUEHHE BEKCesIsl M YeKa U3 YKCIIa IIEeHHbIX Oymar, BHe-
cenue B 'K PK HOpM 0 momHO# G€30TBETCTBEHHOCTH TOCYyAap-
CTBA TIO JIONTaM ¥ 00513aTeIbCTBAM TOCYJAPCTBEHHBIX YUpeK/ie-



Huit. [lo nHUIMaTBE HAIIOAHKOBCKUX YIIPABJISIONINX TOHSATHE
«TapaHTHs» OBUIO 3aMEHEHO Ha «IIOPYUYUTETLCTBO» U, HA0OOPOT,
ObUTM MPUHSATHI 3aKOHBI, TIOCTABUBIIIKE IMOJ, KOHTposb Harmo-
HAJILHOTO O0aHKa CTPaxoBble KOMITAHUM, BECh PHIHOK LIEHHBIX OY-
Mar B PK 1 naxe akiimonepHsie oorecTBa — chepbl, KOTOPbIE HH-
rae, kpome Kazaxcrana, HM HanpsiIMyl0, HI KOCBEHHO HE yIIpaB-
JISIOTCS ICHTPAJIbHBIMU Y HAIIMOHAILHBIMK OaHKamu. [lesTelnn-
HOCTb (POH/IOBBIX OMPXK, CTPAXOBBIX, MEPECTPAXOBOYHBIX Opra-
HU3AIWI, 2 MHOT/IA ¥ aKIIMOHEPHBIX OOIIECTB 3a4aCTyIO PeryJiv-
pyerca He 'K PK, a ornensHbiMu 3akoHamMu PK m HOpmatus-
HeiMU akTamu Hanoanka PK. Hanuio, kak MeTko nmoguepkuBa-
et npodeccop bacun, «HeoOy3aaHHasK kKax1a MOAYMHUTH CBOEH
BJ1acTU Bce (hOPMBI M yUACTKU AEHEKHOTO 000poTax». !

[ensix Tpu Toaa, ¢ 1995 no 1998 r., kazaxcraHckoe OAaHKOB-
CKO€ 3aKOHOJATEIbCTBO (Jaxe B oTHOIIeHUSAX KimenT—baHk)
CTOSUJIO BbIIIIe OOIIErpaskIaHCKOTO, MpaB/ia, Onaroaapsi yCHIUsAM
I0. I'. bacuna, M. K. CyneiimeHOBa 1 MHOTMX IPYTHX IOPUCTOB
STOT MPUOPUTET OBUT OTMEHEH. Y/IaoCh TaKke B OMpEJIe/ieH-
HOU Mepe yperyJrpoBaTh BOIPOC 00 OTBETCTBEHHOCTH TOCYIap-
CTBa 110 JIOJITaM rOCYIapCTBEHHBIX YUPEKIEHUIL, U B TOM TaKxke
6oibinas 3acyra FOpus ['puropbeBrya, ero crateil u BhICTYILIE-
HUU.

['ocymapcTBo U YacTHOE MPABO, XapaKTEPUCTUKA MIPABOI'O CTa-

15 Patorty I0. I'. Bacuna u M. K. CyneiimeHoBa «Ilouemy ynpapisiomyM HaImo-
HaJIbHOTO OGaHKa He HpaBHTCs I paxkmaHckuil kogekc?» cM. Ha C. 65-84 Hacrosmmero
W3/IaHMS.



Tyca rocy/lapcTBa Kak CyObeKTa YacTHBIX OTHOIIEHUH — cepa
Hay4YHBIX UHTEpecoB npodeccopa bacnHa, 160 cnopHble U KOH-
(MK THBIE CUTYalIK, BOSHUKAIOLIME MEK]ly OTE€YECTBEHHbIMU U
MHOCTPAHHBIMU MpeJIPUHUMATENISIMH, C OJHOW CTOPOHBI, U IO-
CYAApCTBOM M €ro OpraHamMu — € JIpyroi, BOIPOCHl UMMYHHUTETA
M OTBETCTBEHHOCTH rocyaapcrsa cerogHs B Kazaxcrane HanOo-
Jee aktyanbHbl. OTBevast Ha 3TOT BbI3OB BpeMeHH, IOpuii ['pu-
ropbe€BUY BHOBb Ha MEPEA0OBOM pyoOexe pazButus I'paxgaHcko-
ro MpaBa 1 3aKOHOJIATENIbCTBA.

% %k %k

bacun — negaror u Yuurens. M B 3T0M KayecTse OH caesall
IJIaBHOE — OH CO3/aJl IIKOJTY, KOTOpasi MO MPaBy HOCUT €ro UMsl.
Camas BbIcOKasi Harpajga Yuurens — yYeHUKH, IPOJOJKATENN U
HaCJIeTHUKU TPAAULIUIA, MHOTMMU U3 KOoTopbix IOpuii ['puropbe-
BUY ropautcs. B ux uncne uynen-koppecnonnenT AH PK, nokrop
opuandeckux Hayk, npodgeccop M. K. CyneiMeHOB U TOKTOp
I0pUIMUECKUX Hayk, poeccop A. I'. Iunenxko. Ilon pykoBoa-
crBoM Opus I'puropbeBrya 3allIUTHIIACH JECATKA YUEHbIX.

Jlap opaTtopa Aenaer Kaxaylo JIEKLMIO WM BBICTYIUIEHHE
Opusi I'puropbeBnya mnoucTuHe He3aOBIBAEMBIM COOBITHEM.
CuJbHBIM, XOPOILIO OCTaBJIEHHBIN I'OJIOC, BUPTYO3HOE BJIA/IEHUE
MaTepuagoM M ayIMTOpHUel, OTPOMHBIN KU3HEHHBIN OMNbIT U HE
yTpavyeHHas C TOAaMH CIIOCOOHOCTD U KeJIaHUe YIUTHCS Y KUZHU
nopoit co3aaT 3PEPEKT MOJIMHHOIO OTKPOBEHUS, JEKIIUU-OT-



KPBITHSI, IPOPBHIBA B HEUTO KakK OYATO AaBHO M3BECTHOE, HO OT-
KPBIBAIOILIEECS CIIYIIATETI0 ¢ KAKOM-TO HOBOM, HEM3BEIAHHOU
cTopoHbl. [Ipy 3TOM HeJlb3s1 HE yYUTHIBATh, UTO JIEKIIUH IO TPax-
JTAHCKOMY TTpaBy, CPABHUTEJIbHOMY IPABOBEICHUIO UJIA MEX Y-
HAPOJIHOMY KOMMEPUYECKOMY apOMTpaKy B KOpPHE OTIMYAIOTCS
OT JIEKLIUW O UCTOPUM WU JuTeparype. TeXHu4YecKue I10CTh-
*eHuA XX B. ITO3BOJIMJIM HAM CO3[1aTh ay[IMO— U BUJIEOTEKY JIeK-
IIMA U HEKOTOPBIX BBICTYIUIEHUI YYEHOrO, 4YTO MPEIOCTaBIIsET
YHUKAJIBbHYI0 BO3MOKHOCTb YEJIOBEKY, HE3HaKOMOMY ¢ IOpuem
['puropreBruem, yOeIuThCs, YTO B HAIMMCAHHOM HET TIPeyBeJIH-
YEeHUI, CKopee, HA00OPOT, CKA3aHHOTO SIBHO HEIOCTATOYHO, UTO-
ObI rIepeaTh Ty 0coOyto aTMocdepy, SHEPreTUKY U AyX TBOpYE-
CTBAa, MIPOLIECC COTBOPEHMSI HA IJ1a3aX Yero-T0 HEMOBTOPUMOTO U
JKABOTO.

['paxaHckoe MpaBo UMeET OrPOMHOE ITPUKJIAIHOE 3HAUEHHUE,
9TO AUCLIMIUIMHA [TPAKTUYECKAsl, HEIIOCPEACTBEHHO CONPUKAca-
IOLIAsICS C IOBCEAHEBHOM KU3HBIO, — 3a4acTylo nosropsier 0puii
['puropreBuY, 1 OH HE TOJBKO KOHCYJIBTHPYET, pPACCMAaTPUBAET
B KayecTBe apOMUTpa rpaxJaHCKUe Jena, JaeT 3aKII0YeHUs MO
Pa3JIM4YHBIM BOIIPOCAaM I1paBa, MPENoJaeT U T. M., HO U caM IpH-
HMMAaeT aKTUBHOE YYacTHE B CO3JAHUH U PadbOTe pa3INyuHbIX Op-
TaHM3AIN 1 JaXke MHUIUMPYeT 0Opa30BaHKe HOBBIX HAITpaBIIe-
HUU IeATETbHOCTH.



Eme B nanekue 1960-e rogpl nmpu HENOCPEACTBEHHOM y4Ya-
cruu Opus ['puropreBrua 1 BO MHOTOM OJiaroyiapsi €ro uje-
sIM M 9Heprum B Anma-Ate ObUI CO3/1aH TIEPBHIA B TOpPOjie U B
PecryOnuke KUITUIIHO-CTPOUTENbHBIN KOONIEpaTuB, B KOTOPOM
OH COCTOMUT 110 cux nop. HopmartuBHO-TeXHMYECKask JOKYMEH-
Talysl, KOMMEHTapUY U pekoMeHaarmu 1o opranuzanuu KCK
pa3padaTbiBaJIUCh U nucanuch ¢ yuactuem lOpus ['puropbeBu-
ya. Takum o6pazom, Oe3 BCIKOTrO MpeyBeMYeHUs] MOXHO CKa-
3aTh, YTO OH CTOSUI Y UCTOKOB Ka3aXCTAHCKOM JKUJIUIITHO-CTPOU-
TEJIbHOM KOOMEPAIMU — 3TOTO0 OCTPOBKA YaCTHOIIPABOBBIX OTHO-
HIEHUI B paMKaX COBETCKOW CHUCTEMBI.

B 1992 1. OH COBMECTHO ¢ YYEHHKAMM U KOJUIEraMu — Mpo-
deccopamu I1. 4. I'peminukoBbiM, A. I'. Iunenko, A. A. Ma-
TioxuHbM, M. K. CyneiimeHoBbiM, A. W. XyasKoBbIM U JIpy-
TMMH co3/iani repoe B KazaxcraHe HerocygapcTBeHHOE ydeo-
HOE 3aBe/ieHre — AJIMa- ATUHCKUI IOpUANYECKUN KOJUIEK (BITO-
CIIEACTBUM AKaJeMHUs I0pUcpydeHInN — «Bpicinas mikosa npa-
Ba “Aguner’»).

IOpui1 I'puropreBuY sIBJIsIETCS] MAPTHEPOM M3BECTHOM Ka3ax-
CTaHCKOW Iopuandeckoi pupmsl “Aequitas”, apoutpom ApOuT-
paskHou komuccuu nipu TIIIT PK, MexyHaponHOro TpeTencko-
ro cyaa Opugnueckoro nenrpa “IUS” (Cankr-IletepOypr), o
HE pa3 BbICTYNAJI B KAYECTBE FKCIEepTa MO Ka3aXCTAHCKOMY ITpaBy
B ApbutpaxHoM uHcTUTyTe ToproBoi nanatel r. CTOKrojbMa, B
Mesxnynaponaom apoutpaxkaom cyne MTII (TTapux), B Llentpe
IO pa3peleHNI0 MHBECTULIMOHHBIX clIopoB (BammHrTon) u np.



Ha nipoTsixeHrM HeCKOIbKUX iecatuiieTril mpodgeccop bacun
ABJIAETCA WICHOM HAay4YHO-KOHCYJITAaTUBHOIO coBeTa npu Bep-
xoBHOM Cyne KazCCP, a 3atem — nipu BepxoBHom Cyne PK.

FOpwuii [ 'puropbeBrY COCTOUT WieHOM pabOUUX IPYII MO MO/
rotoBke npoektoB I'K PK, necATtkoB npyrux 3akOHOB, Kak ap-
o6uTp oH 3(p(PEKTUBHO COBMEINAET 3aKOHOTBOPUYECKYIO, TPEro-
JlaBaTeJIbCKYI0 padoTy C AeATENIbHOCTBIO I0pUCTa-TIPaKTUKA, Tpe-
TEUCKOTO CY/IbH, Pa3pellaioliero KOHKPETHbIe CIopbl. ApOuT-
paxHbie perieHusi, npuHsaTeie I0puem ['puropreBuyem oo ¢
€ro y4acTMEM — 3TO CBOEr0 POJa KOMIUIEKCHBIE 3aKJIIOUEHMS
0 CYTH CIIOpa, pPelIeHHsI-TIPeie/IeHTh, HEKOTOphIe U3 HUX, Oy-
JOy4d OnyOJIMKOBAaHHBIMH, CIIyXkaT MPUMEPAMU JIsi PaCCMOTpe-
HUs1 QaHAIOTUYHBIX JIEI.

[NowncTrHE SHIMKIIONEANYECKUE 3HAHUS B 0OIACTH I0PHCTIPY-
JEHIIMY, OTPOMHBIN aBTOPUTET MHOTAA CTABAT IIPABOBBIE 3AKJIIO-
yeHus npodeccopa bacuHa, 1aHHbBIE UM MO KOHKPETHBIM J€-
JIaM, paccMaTpUBaEMbIM TOCY/IaPCTBEHHBIMU CYJaMU U apOUTpa-
’KaM#, BPOBEHb C HOPMATUBHBIMU aKTaMH. JTO OCOOEHHO aKTy-
QJIbHO B MEPUOAbI OTCYTCTBHUSI 3aKOHOAATEIbHOM Oa3bl MO OIpe-
JIeJIEHHBIM BOIIPOCAM WJIM HAJIM4UMs TPOOEJIOB B HEM.

Hecmotpst Ha Bo3pact, — 28 mapra 2004 r. npocdeccopy ba-
cuny ucnonuserca 81 rox, — Opuit I'puropbeBry no-npexHe-
My oOnaiaeT MoTpsicaroliel paboTOCOCOOHOCTHIO, YEMY MOKHO
TOJIBKO TI03aBHU/I0BATh, U 1ail Bor eMy :KM3HEHHBIX CUI1, 3/10POBbS
Y JIONITOJIETHUSI.

Kanouoam ropuduueckux nayk, oouyenm KazI'FOY, doxmopanm



ropuduueckoeo gpaxyrvmema CII0I'Y
Hzopo I' pewinuros



Oomue moJaoKeHus

I'paxxanckoe npaso
KaK oTpac.Jjb npasa’

§ 1. IloHsATHE IPaKaAaHCKOr0 MpaBa

Eie co BpeMeH pUMCKOro IpaBa I0pUINYECKUe HOPMBI, pe-
ryJupyioiye oOeCcTBEeHHbIE OTHOLLEHN S, YCIOBHO JIEIWINCH Ha
nyOnuYHbIe ¥ YyacTHbIE. [ToaToOMy MpUHATO pa3aenieHune BCeu co-
BOKYITHOCTH ITPABOBBIX HOPM Ha MYOJIMYHOE H YACTHOE MPABO
(jus publicum u jus civile nnum jus privatum). Bo MmHOruX rocy-
JapCTBaxX TaKoe JieJIeHUe MPUMEHSIETCS U TTOHBIHE.

IIy6imuHOe mpaBoO peryimpyeT OTHOIIEHHMS, 3aTparrBalo-
M€ TOCYJapCTBEHHbIE WM OOIIECTBEHHbIE MHTEPECHl. DTOMY
MIPaBy CBOKCTBEH METOJ] MIPUKA3HOTO U 3alPETUTEILHOTO Pery-
JIMPOBAHUS1 OTHOIIEHU, a TaK’ke BO3MOKHOCTb BMEIIATEIbCTBA
B YaCTHBIE Jiesla TOCYIapCTBa B JIMLE YIPABIEHUYECKUX, MPaBO-
OXPAHMTEJIbHBIX UJIM WHBIX BIACTHBIX OPTaHOB.

16 Teyaraerca mo: I'paxpanckoe mpaBo. YueOHHMK Uil By30B (AKaJgeMUYECKUM
kypc) T. 1/ Ots. pen. M. K. CyneiimeHos, YO. I'. Bacun. Anmars: Kas['TOY, 2000.
C. 13-31.



YacTHoe IpaBo, HAIIPOTHUB, OXBATHIBAET OTHOIIEHHSI, 3aTpa-
TMBAIOIINE YacTHbIE 000COOIEHHBIE MHTEPECH, BO3MOKHOCTU U
HEOOXOAMMOCTh 3aIUThl KOTOPBIX ONPEesIOTCS UX HOCUTESI-
Mu Oe3 BMellaTeIbCTBa ToCy1apcTBa.

['paxmanckoe npaBo Pecryonuku Kazaxcran B monHow Mepe
OMMPAETCS HA OCHOBHBIE TPUHIIUIIBI YACTHOTO MPaBa, XOTS U OT-
JIMYaeTCss CBOMMH OCOOEHHOCTSIMU, OTPAXKAIOIMMU COBPEMEH-
HOe OOIIECTBEHHOE Y SKOHOMUYECKOE COCTOSIHAE CTPaHBI, € UC-
TOPUYECKUI OMBIT U HALIMOHAJIbHBIE TPAAUIIUU.

B cymecrByomen npaBoBoM CUCTEME (COBOKYIHOCTH BCEX
fopuanyeckux Hopm) Pecriyomku Kazaxcras rpaskianckoe npa-
BO — OJJHO 13 OCHOBHBIX U BEYIIIX 3BEHbEB, UMEHYEMBIX OTpac-
nsmu npasa. Kak u gpyrue orpaciu, rpaxxaaHCKoe MpaBo OMU-
paetcst Ha Koncruryrwio Pecnyoniku Kazaxcras, cr. 1 koTopoit
IIPOBO3IVIAIIAET, YTO BBICHIMMM LIEHHOCTSIMU HAIIEro rocynaap-
CTBa SIBJISIIOTCS] YEJIOBEK, €ro KU3Hb, IpaBa U CBOOOIHI.

3HayeHue rpaxIaHCKOro MpaBa B CUCTEME BCEX OTpaciieit
npaBa Pecriyonukn ompenensiercsi, BO-NEPBbIX, KIIOUEBOH Po-
JIbIO TEX OTHOILLIEHWH, KOTOpbIE SIBJISIOTCSA MPEAMETOM €ro pery-
JIMPOBAaHMS; BO-BTOPBIX, IIUPOKOU C(Pepoit €ro MpUMEHEHUS; B-
TPEThUX, €0 HEPa3PbIBHOM CBSI3bIO C 3aIMTON UMYIIECTBEHHbBIX
Y HEUMYILECTBEHHBIX IPAaB U UHTEPECOB JINYHOCTH.

B o6myio cucremy npaBa Pecriyoiiku Kazaxcran BXoasT, TO-
MHUMO T'Pak/IaHCKOT'O, MHbIE OTPAC/IU MpaBa — roCy/1apCTBEHHOE,
YIOJIOBHOE, aJMUHUCTPATUBHOE U Apyrue. ['paxaaHckoe rmpaBo
OTJIMYAETCS] OT HUX CBOMMH OCOOBIMH NMPHU3HAKAMHU, XapaKTepH-



3YIOIIMMU TIpeIMET M METOJ| PeryJIMpOBaHMsl, a TaKKe OCHOBO-
MOJIaraloIMMy TPUHITUTIAMH.

[log mpegMeTOM rpak/IaHCKOr0 MpaBa MOHUMAETCSI KPYT
OOITIeCTBEHHBIX OTHOIIEHUM, PeryJupyeMbIX I'paxkJIaHCKO-TIpa-
BOBbIMU HOpMamu. [lepBblit myHKT cT. 1 ['pakIaHCKOro KOmIeK-
ca Pecriyonmuku Kazaxcran ompenensier: «['pakaaHckuM 3aKo-
HO/IATEeJILCTBOM PETYJIMPYIOTCSI TOBAPHO-JCHEKHbIE U UHbIE OC-
HOBaHHbIE Ha PABEHCTBE YYaCTHUKOB MMYIIIECTBEHHbIE OTHOIIIE-
HUsl, a TAK)Ke CBSI3aHHBIE C UMYILIECTBEHHbIMU JIMUHBIE HEUMY-
IIECTBEHHbIE OTHOMmIEHUs». M m. 2 310l ke crarhu: «JInuHble
HEMMYIIIECTBEHHbIE OTHOIIIEHUSI, HE CBSI3aHHBIE C UMYIIIECTBEH-
HBIMU, PErYJUPYIOTCS T'PaXJIaHCKUM 3aKOHONATEIbLCTBOM, IO-
CKOJIbKY MHO€ HE IMPEIyCMOTPEHO 3aKOHOJATEbHBIMU AKTaMHU
OO0 HE BHITEKAET U3 CYIIECTBA JIMYHOTO HEMMYIIECTBEHHOTO
OTHOILICHUS» .

JLJ1st rpask JaHCKUX UMYILIECTBEHHBIX OTHOIIIEHUM, Peryiupye-
MBIX I'PKAAHCKUM MPABOM, XapaKTEPHO TO, YTO OHX BO3HUKAIOT
MEXIy UMYIIECTBEHHO 00OO0COOJIeHHBIME CYOBhEKTaMU, He CBSI-
3aHHBIMM B3aIMHBIMU ITPaBaMU ¥ 00SI3aHHOCTSIMU BJIACTHO-TIO/-
YMHEHHOTO XapaKTepa, KaX /bl U3 KOTOPhIX 001agaeT COOCTBEH-
HBIMM YaCTHBIMU MHTEpecaMM (Tak Ha3blBaeMble TOPU3OHTAIIb-
HbIE UMYIIIECTBEHHbIE OTHOILICHMS).

[Ton mMyIecTBEeHHbIMU OTHOIEHHSIMH TTOHUMAIOTCS OT-
HOITIEHUSI 110 MPUOOPETEHUIO U UCTIONH30BAHUIO MMYIIIECTBA: Be-
IIel, MpaB U 00sI3aHHOCTE! IO TIOBOTY BEINed W MHBIX MaTepH-
anbHBIX Onar. Kak mpaBuiio, mpeaMeTy MMYIIECTBEHHBIX OTHO-



IIEHUIA MOXKHO JIaTh JEHEKHYIO OIIEHKY.

[MepBBIMU Cpeir UMYIIECTBEHHBIX OTHOIIEHUH [ pax JaHCKUM
KOJIEKCOM Ha3BaHbI TOBAPHO-/ICHEKHbIE OTHOIICHHUS, COCTaBJIsI-
IOIIME OCHOBY PHIHOYHOM SKOHOMMKH, OCHOBY TpeANpuHUMA-
TEJILCKOM JIeATEIbHOCTH, MO0 PhIHOYHASI S9KOHOMHMKA O3 Tpak-
JAaHCKOTO TTpaBa HEBO3MOKHA; IPAKAAHCKOE MPaBoO Oe3 PhIHOY-
HOUM 9KOHOMHKH BO MHOTOM OecripeiMeTHO. Jlaxke B COBETCKHUE
TOJIbl, KOTJIa SKOHOMHKA YIPaBJIsIach B KOMaHAHO-TIPUKA3HOM
BEPTUKAJIBHOM MOPSIIKE, IPaXIaHCKOE IPABO OXBATHIBAJIO JIUIIIh
JIOTYCKABIIIHECS B T€ TObI TOBAPHO-/IEHEKHbIE OTHOIIEHUS (T. €.
Te TPYMITbl PHIHOYHBIX OTHOIIEHHUH, KOTOPbhIE pa3peraiuch B CO-
BETCKOM oOmiecTBe). Hepapom B TeOopuio U MPaKTHKY peryiiu-
POBaHUsT SKOHOMHUKHU aKTUBHO BHEAPSIACH KOHIICTIIS, UCKJTIO-
YaBIIas Jaxke MpUMEeHeHNe TEPMUHA «TPakIaHCKOE TTPaBO» JIJIs
TUIAHOBOM SKOHOMUKH. Bbija BeIyMaHa qaxe ocoOast mpaBoBast
OTpPaCIIb — «XO3SICTBEHHOE MPaBO», O UeM Oy/IeT CKa3aHo jajiee.

Ho npeameToM rpaxkiaHcKoro IpaBa CIIyXkaT U Te TOPU30H-
TaJIbHbIE UMYIIIECTBEHHbBIE OTHOIIICHUSI, KOTOPBIE TI0 CYTH CBO-
ell He SABJISIOTCS TOBAPHO-JICHeKHBIMU, HAIIPUMED, HAC/IeI0Ba-
HIE, OKa3aHue OECKOPBICTHBIX MMYITIECTBEHHBIX OBITOBBIX YCIIYT
U HekoTtopble Jipyrue. O6beM uX MO CPaBHEHUIO C TOBAPHO-JE-
HEXKHBIMA OTHOIIICHUSIMA HE3HAYWTEJIeH, HO B TIOBCEJHEBHOM
’KU3HU OHU BEChMa OIILy TUMBI.

Crarpbs 1 'K Ha3pIBaeT Takke JMYHbIE HEMMYIIIECTBEHHbIE
OTHOIIIEHNsI, CBS3aHHbIe ¢ HUMYyIIecTBeHHbIMH. [Ipexse
BCETO 9TO — OTHOIIIEHUS, BHITEKAIOIINE U3 CO3/IaHUsI OOBEKTOB



MHTEJJIEKTYaTbHON COOCTBEHHOCTU — TIPOU3BE/ICHUI HAYKH, UC-
KyCCTBa, TEXHUUYECKOTO TBOPUYECTBA, CPEACTB MHIMBUYyAIN3a-
MM yYaCTHUKOB I'pakAaHCKoro obopora u T. m. Camu 1o ce-
06e 3T OOBEKThl U MpaBa HA HUX HE MMEIOT HerOCPeICTBEeH-
HOT'O MMYILIECTBEHHOTO CONEPXkKaHUs U JEeHexkHOU oueHku. Ho
OHU, TU JIMYHBIE HEUMYIIIECTBEHHbIE OTHOIIEHHUSI, TECHO CBSI3a-
HbI C UMYILECTBEHHBIMU 1 TIOTOMY MOMNAAAIOT B cpepy rpaxkiaH-
CKO-IIPaBOBOI'0 PETYIMPOBAHUS, OXPAHSACh CPEJCTBAMU 3alllU-
Thl TPAKAAHCKUX TPAB.

K nmpumepy, oagvH 13 OBYX aBTOPOB M3JIaHHOW KHUTHU BHOBb
OITyOJIMKOBAJ €€ B PYrOM M3/IaTeNIbCTBE MO/l MHBIM Ha3BaHHEM,
U COaBTOpPOM ObLIO 0003HaYeHO Apyroe juio. [IpexHuil coas-
TOP MPEeIbsIBUII UCK O MPU3HAHUU €T0 COaBTOPOM IMEPEeU3/1aHHON
KHUTH ¥ O JIMIIIEHUN aBTOPCKUX MTPAaB BHOBb MOSIBUBIIIETOCS CO-
aBTOpa. Jles10 HEOMHOKPATHO paCCMaTpPUBAJIOCh B CYAE C IPUBJIE-
YeHUeM HECKONIbKHUX KcrnepTus. Vick ObL1 yaoieTBopeH. Creny-
€T OTMETHUTh, UTO HU B UCKOBOM 3asIBJIEHUM, HU B 3aKJTIOYEHHUSIX
9KCIIEPTOB, HM B OJJHOM M3 CyAeOHBIX PEIIeHNI HU CJIOBA HE ro-
BOPWJIOCH O HapyIIEeHUH UMYILECTBEHHbIX MpaB uctua. [Ipeaqmer
criopa ObUT OIMH: KTO aBTOP (COABTOP) KHUTU. DTO MPABO aBTOP-
cTBa OBUIO MIOATBEPXKICHO U 3aruiiieHo. OTHaKO HET COMHEHUH,
9TO TMOJYYMBIIMN Cy/leOHOE TIONTBEPKICHUE CBOMX aBTOPCKUX
IpaB UCTeI] TaKKe C MOJIHBIM OCHOBAaHMEM MOKET TpeOoBaTh OT
U3JaTeNbCTBA CBOIO JI0JII0 TOHOPApa 3a BTOPOE U3/1aHUE KHUTH, a
U3/IaTeIbCTBO BIIpaBe TPeOOBATh OT JIOKHOTO COABTOPA BO3BpaTa
BBITIJTAYEHHBIX €My JieHer. Beib CBsI3b MpaBa CUMTATHCSI aBTOPOM



¥ [paBa Ha aBTOPCKUI TOHOpAp Hepa3phIBHA.

Crarpst 1 I'K cpenu oTHOILIEHWY, SABJSIONIMXCSA MPEIMETOM
IPaX/IaHCKOTO TIpaBa, Ha3bIBaeT TaKKe JUYHbIE OTHOIIEHHMS,
He CBsI3aHHbIE C IMYIIeCTBeHHbIMU. Hanprimep, oTHOIIEH T
10 TIOBOJIy UMEHU TpaXJaHNUHA, €r0 YECTU M JJOCTOMHCTBA, BO3-
MOXHOCTH BHIOOpA MECTa JKUTEILCTBA, HEPA3TJIAIICHHU ST JIMUHBIX
3anuced (JIHeBHUKY, MMChbMa ), HEMPUKOCHOBEHHOCTH N300paske-
HUS, TeJIECHOM HETPUKOCHOBEHHOCTU M T. M. [1ogoOHbIe OTHO-
IIEHUsI PETYIMPYIOTCS TPaKIAHCKUM TIPABOM MPU COOIONCHUM
HEKOTOPBIX YCJIOBUI: €CJI OHU HE PETyIUPYIOTCS APYTUMH OT-
pacisiMu TipaBa (Harpumep, YroJIOBHBIM IPABOM), €CJTU 3TO He
NIPOTUBOPEYUT CYIIECTBY JIMUHBIX HEUMYIIIECTBEHHBIX OTHOIIIE-
HU# (Hanpumep, B cpepe MHTUMHOM OJTM30CTH).

OTHeceHre MHOTHIX JINYHBIX HEMMYIIECTBEHHBIX OTHOIIICHUH
K MpeJMeTy T'PakJaHCKO-IIPABOBOTO PEryJUpOBaHUsT OOBICHS-
eTCsl ¥ HEKOTOPBIMH JIOTIOIHUTENIbHBIMEA COOOpaxeHusiMu. Bo-
NepBbIX, Oe3 MPUMEHEHHs] K HUM TPaXKJaHCKOrO TNpaBa 3HAYM-
TeJbHAasl YaCTh TAKMX OTHOIIEHWH OKa3ajach Obl BOOOIIE Oe3
MIPABOBOTO peryMpoBaHusi. Bo-BTOpPBIX, TpaHUIIA MEXIY JINY-
HBIMU OTHOIIICHUSIMH, CBSI3aHHBIMU WJIM HE CBSI3aHHBIMHU C OT-
HOIIICHUSIMU UMYIIIECTBEHHBIMH, BEChbMa YCJIOBHA (K IpUMEpY, 1
NPaBO Ha MMsI, ¥ TIPAaBO Ha COOCTBEHHOE M300paKeHUe mepe/ia-
I0TCSl MIHOT/IA JIPYTUM JIMIAM 3a IJIaTy, KaK MPaBUjo, B peKJiaM-
HBIX 1IeJIsAX). B-TpeTbux, HaKOHell, TMYHbIE TPaBa, Jlake He CBS-
3aHHBIC C UMYIIIECTBEHHBIMH, B ClTyyae MX HapyIlIeHHs] MOTYT,
KaK TIPaBWJIO, 3aIUIIAThCS TPAkKIAHCKO-TIPABOBBIMU CPEJICTBA-



MU MyTeM MpPeJOCTaBJIeHUs MOTEPHEBLIEMY BO3MOXKHOCTH Tpe-
OoBaTh JICHE:KHON KOMIICHCAIINY 32 TIPUIUHEHHBIE CTPAJJAHUS U
niepeXXUBaHK S, IPEKpaIlicHUs] HAPYIIeHHWI TMOO JIMKBHUIAIIAN UX
noceAcTBUi. be3 3Toro imyHble paBa, He CBSI3aHHbBIE C UMYIIIe-
CTBEHHBIMH, BOOOIIIE OCTAJIUCh OBl O€3 ITPABOBOM 3aIlUTHI, KaK
3TO HepeKo ObIBAJIO B Tporuiom. !’

WTak, nepBbIM OIpeessiiouM MPU3HAKOM TTpeMeTa rpaxk-
JAHCKOTO TIpaBa sIBJIsSeTCS] MMYIIeCTBEHHbIN U (WJIN) HeuMYy-
1€ CTB€HHBbIN XapaKTeP COCTABJISIONIMX ITOT MPEIMET OTHOLIIE-
HUU.

Ho cxomHble ¢ HOUMU OTHOIIIEHUSI MOTYT OBITh ITPEIMETOM pe-
I'yJMpOBaHUs APYrux oTpacie rpasa. HanoroBsle oTHOIIEHUS,
HarpumMep, OECCIIOPHO, HOCST UMYILIECTBEHHBIN XapaKTep, OHA-
ko 1. 4 ct. 1 I'K npssMO roBOpHUT, 4TO K HAJIOTOBBIM OTHOILEHHU-
SIM TPaKJAHCKOE 3aKOHOJATEIbCTBO He TTpuMeHsietcs. [loatomy
1U1s1 6oJiee TOYHOTO OIpe/ieieH s MPeIMeTa rpak IaHCKOTO Mpa-
Ba HEOOXOIMM BTOPOM OMpe/IeISIONIUI MTPU3HAK: CTETICHb BJIACT-
HOU MOMYMHEHHOCTH OJTHOTO CyObeKTa OTHOIIeHUs ipyromy. Ec-
JIM K€ OHM JPYT JAPYTY He TOJAYMHEHBI U BO B3aUMHBIX MPABO-
OTHOILEHMAX HE MOT'YT B CHJTy BJIACTH, ITOJyYEHHOU OT rocyaap-
CTBa, 1aBaTh 00Os3aTENIbHBIE /JIsI JPYTOr0 YUYACTHUKA MPUKA3bl U
yKa3aHusl, TO MPABOOTHOIIEHUSI CTPOSITCS MO IPaXkIaHCKO-TIpa-
BOBOW MOJIEN.

Ecimu ke, HanpoTHUB, rocyAapcTBO HAJAEIWIIO OHOTO Yy4acT-

17 Cm.: Kpacasuurosa JI. O. TIoHsiTHE 1 CHCTeMa IMYHBIX HEUMYILECTBEHHBIX TTPaB.
ExarepunOypr, 1994.



HHMKa OTHOLIEHHW BJIACTHIO U3JaBaTh 00s3aTesbHbIE IS IPyro-
IO y4aCTHHKa (APYI'MX YYaCTHHMKOB) IPUKAa3bl U YKa3aHUs, TO
IIPABOOTHOILLIEHUS CTPOATCS MO MOJENIM MHBIX OTpacied mpa-
Ba, IIPEXK/IE BCETO — aMMHUCTPATUBHOIO, (PMHAHCOBOTO, HO HE
I'PakJaHCKOro. JTO, KCTaTH, KacaeTCsl He TOJIbKO UMYILECTBEH-
HBIX, HO ¥ HEKOTOPBIX JINYHBIX HEMMYIIECTBEHHBIX OTHOLIEHUN
(HarrpuMep, YCJIOBUM NIEPEMEHBI I'PaKAAHUMHOM MMEHU, IPU3Ha-
HUS pellieHrs] TEXHUUYECKOW 3aa4i N300peTeHUeM, MOTyYeHUs]
paspelleHns Ha 3aHATHE HEKOTOPHIMU BUIAMU JEATEIBHOCTH).

B opuanyeckon nureparype NpU3HaK B3aMMHOM HETOIUM-
HEHHOCTH YYaCTHMKOB TIPaKJAAHCKHX MPAaBOOTHOLIEHUW [Jpyr
JpYry Ha3blBAIOT HEPEAKO MX PaBHONPABUEM. JTO HE COBCEM
TOYHO, TaK KaK B3aMMHbIE IIPaBa HE SABJIAIOTCS PaBHBIMU (OOM-
HAKOBBIMM), OHU Pa3IMYAIOTCA IO COACPKAHMIO (Y MOKYIaTess
IO JIOTOBOPY KYIUTU-TIPOJQKH MPaBO TpeOOBaTh Mepeiadu KyT-
JIEHHOTO MMYILIECTBa, a y NpoAaBLa — MpaBo TpeOoBaTh OIljIa-
ThI TPOJAHHON BEIM) U MOTOMY HE MOTYT ObITh paBHbIMU. Bo-
Jiee TOYHO TOBOPUTh O B3AaMMHOM He3aBMCHMOCTH, HEOAYU-
HEHHOCTH YYaCTHUKOB I'PaXkJIAaHCKOIO ITPaBOOTHOIIEHUS, HO HE
0 paBHOMNpaBuu. Bripouem, cieayer yuuThBaTh, YT0 00a TEPMHU-
Ha UCTOJIKOBBIBAIOTCS OIHO3HAYHO.

JlI XapaKTepUCTUKM OTPAC/M ITpaBa BaXXHO ONPEICIIUTh HE
TOJIBKO TMpPEJMET, HO U CBOIl IPakJaHCKO-IIPABOBOIl MeTO/
peryJupoBaHusi. DTOT BOIIPOC Hanbosee IyOOKO UCCIeI0BaH
npod. B. ®. dAxoBneBbiM B ero kanuTtaibHOM Tpyde «I paxkmaaH-
CKO-TIPABOBOHM METOJ PEryIMPOBaHMsI OOIIECTBEHHBIX OTHOIIIE-



Hui» (CBepayioBck, 1972).

ITog MeTO10M peryTupoBaHusI MPUHSITO MOHUMATh CUCTE-
My T€X CPE/ICTB ¥ CIOCOOOB, TIPU MOMOIIM KOTOPBIX TOCYIaPCTBO
J0OUBaeTCs HY)KHOTO TIOBE/IEHHS] YYaCTHUKOB JIAHHBIX OTHOIIIE-
HUH. B oTyinume oT METoI0B 3anpeToB M 00SI3bIBAHUIA, OOITast Xa-
PaKTepUCTUKA METO/Ia IPaXkIaHCKO-IIPABOBOTO PEryIMpOBaHMS
MOXeT ObITh 0003HaUYeHa KaK OOIIEe/I03BOUTETBHOCTD, T. €. TOCY-
JapCTBEHHAs pa3peniaeMoCcTb yYaCTHUKAM I'PakJaHCKOro 000-
pOTa coBepiarh JTOObIe AEUCTBUS, KAKMe OHU KeJaloT, T. €. Te,
KaKHe OTBEYAlOT UX UHTEPECAM, KPOME TEX, KOHEUHO, JeVCTBUN,
KaKue HapylIaloT 3alpeThl 3aKOHA JTUOO MpaBOMEPHbIe NHTEPe-
Chl IPYTHX JIUII.

Meton B OCHOBHOM OIpeAeIsieTcs mpeaMeToM. PazpertieHo
BCE, KPOME TOTO, UTO B YCTAHOBJIEHHOM MOPSI/IKE 3aIPeIieHO ro-
cymapcTBom. Pazymeertcs, BCTpevaloTCsl UCKTIOUEHUS U3 OOIIEro
NpaBUa, HO OHU KacaloTCsl OTIAENIbHBIX YaCTHBIX BOIPOCOB, HE
paspyiasi o0y cuctemy. bosee KOHKpPETHO OT/IeNbHbIE CIIO-
coOBbI, 00pa3yoIye B COBOKYITHOCTH METO I'PaKIaHCKO-TIPABO-
BOTO PEryJIMpOBaHKs, MOT'YT ObITh 0003HAYEHBI CIICAYIOIINIM 00-
pazom:

A. TTockobKy rocy1apcTBO He HaBsI3bIBa€T CBOE BOJIM y4acT-
HUKaM IMTPaBOOTHOIIIEHUI, IPaXIaHCKOe 3aKOHOAATEIbCTBO IIIH-
POKO HUCTIONB3YeT HEe UMIIEPATUBHbBIE, a TUCTIO3UTUBHBIE HOPMBI,
KOTOPBIM TPUJAETCS] BOCIOJHUTENBLHOE 3HAYEHUE, JOTOTHSIO-
111ee BOJIO CTOPOH, HO He (hopMUpYIoIIiee ee.

B. TlockombKy rocymapcTBO MpUMEHsIET OOIIe03BOIUTE -



HBIH, HO He OOS3BIBAIOIINN METOJ PeryJIMpOBaHMS, KaK B 4Ya-
CTM BO3HMKHOBEHUs (M3MEHEHUSsl, MPEKpalleHus1) MPaBOOTHO-
HIEHW, TaK YU B YaCTH UX COJCPKaHUS, U CTOPOHBI IOpUaANYE-
CKM B3aMMOHE3aBUCUMbI, OHM MOTYT BCTYNaTh B MPAaBOOTHOIIIE-
HUS JIMIIIb TI0 CBOEU CBOOOTHO BHIPAXKEHHOU BOJIE U ONIPE/ICTISITh
UX COfiepKaHue M0 B3aMMHOMY TOOPOBOJILHOMY COIJIACHIO, BBI-
pPaKEHHOMY B 3aKJIIOUEHHOM UMU Joropope. [loatomy mHnnma-
THBA YYaCTHUKOB SIBJISIETCS BeyIIIUM MOTUBOM BCTYIUIEHUS B
rpakIaHCKe MPABOOTHOIIIEHUSI, 2 CBOOOJHBII I0OTOBOP CIIy-
JKUAT OCHOBHBIM CIIOCOOOM X PETYJIMPOBAHMS.

B. Perymupys rpaxkaaHcKkue OTHOIIEHUS, TOCYIapCcTBO odec-
NeYnBaeT 3alIUTy MPaB U MPABOMEPHBIX MHTEPECOB MX Y4acT-
HUKOB OT HAPYIIIEHWIA ITyTeM BOCCTAHOBJICHHU I HAPYILIEHHOTO CO-
CTOSIHUS TMOO MMYIIECTBEHHON KOMITEHCAIIUH TIOTEPh, BbI3BAH-
HBIX HapyiieHueM. [Ipr 3Tom BHIOOp BO3MOKHOTO CpecTBa 3a-
IIUTH ¥ ero (paKTUYECKoe MPUMEHEHUE 3aBUCT OT BOJM CyOb-
€KTa, TIOCTPA/IABIIIEr0 OT HAPYIIEHUSI.

I'. TlockonbKy rpa)kgaHCKOE MpaBO OOECHEUMBACT 3aIUTY
YaCTHOTO, HO He IyOJIMYHOrO MHTEpeca, METOJI €ero 3allUuThl Ha-
MIpaBJieH Ha UMYIIIECTBO HAPYIIUTEN s,  HE Ha €r0 JINYHOCTb.

L. TIocKoIIbKY CTOPOHBI HE TIOAYMHEHBI JIPYT APYTY 100 00-
Jiee BBICOKOM OOIIel TOCYTapCTBEHHOW CTPYKTYpe, a MCIOJTHe-
HIe 00SI3aHHOCTE|, paBHO KaK OTBETCTBEHHOCTh 32 HapyIlleHNUE,
JOJKHBI 00€CTIeunBaThCSl PUHYKIEHUEM, OCHOBHBIM OpPraHOM
3aIUTHI SBJISETCS CY/I.

TakoBbI 37IEMEHTHI METOAA T'PakKJAAHCKO-IIPABOBOIO PEryIu-



pOBaHUsl.

Onupasicb Ha TMOHATHUS TMPeaIMeTa U METOIA T'PaKIAHCKOTO
IIpaBa, MOXKHO BBIBECTH €0 OIpe/esIeHue.

['pasxpaHckoe MpaBO Kak OTpacib MpaBa — 3TO COBOKYII-
HOCTb IOPUJIMYECKUX HOPM, PETryIUPYIONINX OOIIEe03BOINUTENb-
HBIM METOJIOM HMYIIIECTBEHHbIE W OJNIM3KHe K HUM JINYHbIC
HEMMYIIIECTBEHHbIE OTHOIIEHUS MEXAy I0PUANUECKU HEeTIOIN-
HEHHBIMU JIPYT IPYTy UMYILIECTBEHHO 0OOCOOIEHHBIMU CyObeK-
TaMH.

§ 2. OTiIMYHe rpakJaHCKOro nmpana
OT CMEKHBIX OTpacJiel mpaBa

OTaMume TpakJAaHCKOro mpaBa OT CMEXKHBIX MPABOBBIX OT-
paciieit MpOBOJUTCS MO TeM MPU3HAKAM, KaKUe OMpeIeIsIoT M0-
HATHE U crienuduKy rpaxaaHckoro mpasa. Ilpexae Bcero —
no npeamMerty. Bece orpaciu npaBa, He perynupyioimye uMyie-
CTBEHHbIE OTHOIIIEHHS (HAlpUMep, YroJOBHOE MPaBo, aJMH-
HHUCTPATHBHOE NMPaBo, NPoLecCyalbHOE IPAB0), YETKO OT-
IPAaHUYMBAIOTCS OT IPAXKAAHCKOIO MpaBa Mo MPeIMETy peryiu-
poBaHus. TaMm ke, rae qpyrue OTpaciiv MpaBa OXBaThIBAIOT UMY-
IIECTBEHHbIE OTHOIIEHUS, pa3MeXKeBaHUE MPOBOIUTCS MO Me-
TOIy TIpaBOBOro perynupoBanus. OOIas rpaHuiia orpeesnseT-
Cs1 TI0O OCHOBHBIM TTPU3HAKAM OTJIMYHMS YACTHOTO OT MyOIMIHOTO
nipaBa. [IpaBoOTHOIIIEHU I, KOTOPbIE HOCAT MYOJIMYHBINA XapakTep
Y YYACTHUKU KOTOPBIX HAXO/SATCS B HEPABHOM MOJIOXKEHUHU (BJ1a-



CTU ¥ TIOAYMHEHUsI), a METO]] PEryJIMPOBAaHUSI HOCUT He 0OIIe-
J03BOJIUTEIIbHBIN, a 3aMPEIIAONIHiA JTHO0 00S3bIBAOIINI XapaK-
Tep, OTHOCATCS K IMyOJUYHBIM (HO HE TPaKJAaHCKUM) MPaBOOT-
HOIIIEHUSIM.

[Mepexon K ppIHOYHOIN SKOHOMHUKE, OTKAa3 TOCYIapCTBa OT MO-
HOTIOJIUCTUIECKOU POJIM COOCTBEHHUKA, OCHOBHOTO TTPOU3BOIH-
TeJIsl, pacipe/ieIUTeNsi U MOCTABIIMKA BHITYCKAeMOW B CTpaHe
IPOAYKIIMU U OT 3alIPeTa YaCTHbIX SKOHOMHUECKUX OTHOIIEHUIA
BeJIET K paciupeHuio cepbl 00IECTBEHHBIX OTHOIIEHUH, pery-
JIMPYEMBIX TPAKIAHCKMM TPaBOM. 3eMeJTbHbIe OTHOIICHUSI, pa-
Hee TIOJTHOCTHIO MOTYMHEHHBIE CAMOCTOSITEIbHON OTpaciiv — 3e-
MeJIbHOMY MPaBy, C pa3pellieHneM YaCTHOM COOCTBEHHOCTH Ha
3eMJTIO U BHIXOJIOM Ha PHIHOK ITPaBa 3eMJIETIONIL30BAHM S TIPEBpa-
IIAI0TCS B OT/IENIBHBINA Pa3Jiell TPakJAaHCKOro rpasa. ['paxiaH-
CKOE TpaBO Bce ITyOXe MPOHUKAECT B TPY/AOBbI€, CEMeiHbIE,
NPUPOIHO-PecypcHble OTHOMEeHusA. Bce 310 nmpoucxoaut B
paMKax mpoliecca MI00aIbHOTO pa3Jie/ieHHs! TPaBOBOM CHCTe-
MBI TOCYJApCTBA Ha MyOJMYHOE TIPaBo, 3allIMIIAoIIee Tocyaap-
CTBEHHbIE U OOITIECTBEHHBIE MHTEPECHI, U YaCTHOE MPaBO, 00eC-
NieynBalolliee YAOBIETBOPEHUE U 3aIIUTY YACTHBIX UHTEPECOB.

CrienivaibHO OCTAHOBUMCSI HA Pa3MeKeBaHUM MEXIy IpPaK-
JAQHCKUM H NP eINPUHIMATEbCKHM PaBoM.

['paxxaaHckoe MpaBo ornpezensieT oOre Havyalia MpaBoOBOTO
PEryJMpOBaHuUsI BCEX PACCMOTPEHHBIX BbIIIE TPABOOTHOIIEHHIA
KaK HaXOJSIIUXCS, TaK U He HaXoAsmuxcsl B cepe Mpearnpu-
HUMATEJIbCKOU IEATEbHOCTH. Takasi IeaTeIbHOCTh ONPEIeICHa



ct. 10 'K B KauecTBe MHUIIMATUBHOW JIEATEIbHOCTH TPakIaH U
IOPUIMYECKUX JIML, HAITPABJIEHHOW Ha MOJTY4YE€HUE YUCTOIO JOXO-
J1a yTeM YJOBJIETBOPEHUSI CITPOCa Ha TOBaphI (paboThI, YCIIyTH),
OCYILIECTBJISIEMON OT UMEHM, 3a CYET, MOJ PUCK U MOJ UMYIIIe-
CTBEHHYIO OTBETCTBEHHOCTbD NpeanpuHumMareis. [Ipeanpunuma-
TeJIbCKas IEATENIBHOCTh OCYILECTBIIAETCA 110 CIIPOCY PBIHKA, U1
Y/IOBJIETBOPEHUSI PbIHKA U TIO YCJIOBUSIM, OIpPEJEIeHHBIM PbIH-
KOM.

Ho rpaxnaHckoe npaBo, Kak yxke 0TMe4Yasloch, OXBaTbIBAET U
BHETPEANPUHIMATEIBCKIE OTHOIICHHUSI, YAOBJIETBOPSIOIIUE Obl-
TOBbIE, JIMYHbIE, CEMEHHBIE, MaTEPUAITbHBIE U TyXOBHBIE TIOTPEO-
HOCTU CyOBEKTOB IPakIaHCKOTO MpaBa — Kak MpeanpuHIMaTe-
JIel, TaK ¥ He TperpruHuMaTesel Ha 000 CTOpOHE MTPaBOOT-
HOLIEeHUs. TeM He MeHee B ITPABOBOM HAyYHOU M HE OYEHb Ha-
yuHo# Jiuteparype crpad CHI™ nHoraa Beicka3plBaeTCsi MHEHUE,
YTO I'Pak/JIaHCKOE M MpealpUHUMATENbCKOE (Ha3BaHUE YCJIOB-
HOE, ero MMEHYIOT TaKXke KaK «XO3SIICTBEHHOE», «TOPrOBOE»,
«KOMMEPYECKOe») — 3TO pa3Hble 000COOIEHHBIE OTPACITH MIPaBa.

[MonoOHBIe BBICKA3bIBAHUS SIBJISIIOTCS TIPOJIOJKEHUEM OCTPOM
MOJIEMUKH, KOTOpasl IECATUIIETUSMU BEJlach B IIPaBOBOM JIUTE-
parype ObiBiiero CCCP, rie npu HEpruyHON MOAIep:KKe Biia-
CTH IIHMPOKO PaCHpOCTPaHMUJIACh KOHLEMNIMA TaK HAa3bIBAEMO-
IO «XO35IMCTBEHHOr0» Mpasa. Ee CTOpPOHHMKM AOKAa3bIBaJIU, YTO
TUIAHOBAsi SKOHOMMKA, KOTOpasi B Te TOAbl OblIa rOCMOJCTBYIO-
e, TpedyeT MPUHIMITUAILHO WHOTO MPABOBOTO PEryIpOBa-
HU, 1JIEKOTO OT I'PakJAHCKOTO IIPaBa, BMECTO KOTOPOTO IbITA-



JIUCh BHE/IPUTb CKOHCTPYMPOBAHHOE UMM «XO3SIICTBEHHOE TTpa-
BO». Takoe nmpaBo, M0 MHEHUIO CTOPOHHUKOB KOHIIETIIIUH, OTJIH-
YaJjioCh TEM, YTO BKJII0YAJIO BCE HOPMBbI, PETY/IMPOBABIILIME IJIAHO-
BbI€ XO3MICTBEHHbIE OTHOIIEHHUS: U BEPTUKAJIbHBIE — IO YIIPaB-
JICHUIO XO3SIIICTBOM, M TOPU3OHTAJIbHbIE — MEX]y HEroCpes-
CTBEHHBIMU YYACTHUKAMU XO3SMCTBEHHBIX OTHOILIEHUI, U J1aXke
BHYTPUXO3SIUCTBEHHbIE — MEXKY MOAPA3JIETEHUsMU I0pUITIe-
ckux Juil. B ogHOU oTpacnu ObUIM CMeIIaHbl U pa3Hble TPe-
METHI, U Pa3Hble METOMBI, U JJake pa3Hble CyObeKTH. ['paxkian-
CKO€ TPaBo, IO MHEHUIO CTOPOHHUKOB KOHIIETIIIMU XO3SIMCTBEH-
HOT'O TIpaBa, JOJIKHO PeryJupoBaTh TOJBKO OTHOIIEHMS C y4Ya-
crueM rpaxjaad. [10sToMy HaCTOMUYMBO BbIABUTAIOCH IIPEAJIOKE-
HUE NPUHSTD, Hapsiay ¢ ['paxkaanckuM, X0351MCTBEHHbIN KOJEKC.

W3meHnnach SKOHOMUYECKasi ¥ NOIMTUYECKasl CUCTEMA CTpa-
HbI, SKOHOMUKA Tepeluia Ha PhIHOYHYI0 OCHOBY, OTHAKO ObIB-
1I1€ CTOPOHHUKM XO3SIMCTBEHHOIO MpaBa U cernyac eue C u3-
MEHMBIIIEHCS] apryMEHTAlIel TMbITAI0TCS T0Ka3aTh JABYXCEKTOP-
HOCTh MPABOBOIO PETYIUPOBAHUSI TOPUZOHTATIBHBIX KOHOMMU-
YeCKUX OTHOIIeHW. HUKakuX BEPTUKAIBHBIX U BHYTPUXO3SI-
CTBEHHBIX OTHOLIEHUH yke HeT. CChUIaloTCs Ha TO, YTO B HEKOTO-
PBIX Pa3BUTHIX €BPOIENCKUX 1 a3UaTCKUX rocyaapcerBax (I'epma-
Hust, @panuus, Anonus u Ap.), HAPALY C TPAKAAHCKUMU, JEH-
CTBYIOT TOPrOBBIE KO/IEKChl. AHAJIOTMUHBIE BHICKA3bIBAHUSI TAKO-
r0 poJa BBIIBUTATUCH OTJEIbHBIMU 3apyOeKHBIMU KOHCYJIbTaH-
Tamu 1 B PecniyOonmke Kazaxcras.

SIcHO, UTO 3T TOBOABI HE MMEIOT TOJ] COOOW Cephe3HOTO Ha-



YUHOT'O WY MPAKTUYECKOT0 OCHOBaHUSI. 3apyOeKHbIE TOPrOBbIE
KOZIEKCBI, ITIPUHUMABILINECH, KaK MpaBwio, B XIX B., ABIsIACH
cOOpHUKaMHM 3aKOHOB, KOTOPbIE Ha TPaskIaHCKO-TIPABOBOM OCHO-
Be OIpeessyIi OCOOEHHOCTH MPABOBOTO PEryJIMPOBAHUSI OTHO-
IIEHW B OTHEJIbHBIX chepax MpearpUHUMATEIbCKON JesTENb-
HOCTH (TIPEX/Ie BCEro — PHIHOK IIEHHBIX OyMar, KOPIIOpaTUBHOE U
MOPCKOe TpaBo). Bo MHOTUX eBpOIENCKUX rocy1apcTBax, B J0-
peBoITIOLIMOHHON Poccuu He ObLIO M HET TOPTrOBBIX KOJEKCOB.

[IpaBoBas cucrema Kazaxcrana Take He 3Ha€T TaKOU OTpac-
JIM, KaK XO3SIMCTBEHHOE (WM MpeanpUHUMATENBCKOE, WU TOP-
rOBOE, UM KOMMEpPUYECKOe) MpaBo. B To ke Bpems rpaxjaaH-
CKO-TIPaBOBbIE HOPMbI YYUTHIBAIOT OCOOEHHOCTH MpeIpUHUMA-
TEJIbCTBA, YCTAHABIIMBAS [Is1 HUX CIIElIMaIbHbIE TIPABUJIA, TIOBbI-
HIAIONIME YPOBEHb 3AlUTHl HHTEPECOB MOTPEeOUTENeH, TpruMe-
HEeHMe TPeIITPUHIMATEIbCKOTO pUCcKa, HEOOXOUMOCTb OMpee-
JICHHOTO TOCY/IapCTBEHHOIO KOHTPOJISA 32 PBIHKOM M T. M. ITO
HaXO/UT NPsIMOE BbIpaxkeHue, Harnpumep, B psaae crareit ['K (10,
11, 36, 38, 41, 359, 360, 387, 389 u ap.), B 3aKOHAX, HETIOCPE/I-
CTBEHHO HAIIPABJIEHHbIX HA PETryJMpPOBaHUE MPEANPUHUMATEb-
CKOU AESITEeJIbHOCTH.

Bmecte ¢ 3TUM 10pUIMYECKOMY JIEKCUKOHY W3BECTEH Tep-
MUH «IIpeJNpUHIMAaTeJbCKOe (KoMMepUYecKoe, TOProsoe)
npaBo» — «Business Law». DTuM TepMHHOM Ha3bIBAIOTCS
CcOOpHUKY 3aKOHOB WJIM JIUTEPATYPHbIE UCTOYHUKH, TTOCBSIIIEH-
HblE MIPABOBOMY PETyJIMPOBAHUIO OTAEJbHBIX OTpacjeu Mpej-
NIPUHUMATEJIHCTBA B KOMITIEKCE VX YACTHBIX U MYOJIMYHBIX 3JIe-



meHToB. Hanpumep, Theory and Problems of College Business
Law by Rober Rosenberg and William Gott. New York, 1977;
Business Law by Paul Dobson and Clive M. Schmitthoff.
London, 1991. 3aeck npoBoauTCsl HE OTIENIEHUE OJHOM OTpac-
JIY TIpaBa OT JIPYToOM, a, HAPOTHB, KOMITIEKCHOE OOBbEeJUHEHHE C
LEJIbI0 BCECTOPOHHETO U3YUYEHUs1 U NMPaBUJIbHOIO MPAKTUYECKO-
0 NMPUMEHEHHUSI.

§ 3. lIpyHIMIBI rPaXKIAHCKOT0 MPaBa

[lon mpuHIUNAMM TPaKJAHCKOrO MpaBa CjeayeT MOHU-
MaTh €ro OCHOBHBIE Hadyaja, T. €. OCHOBOIIOJIAraloIIyve HJEH,
c(popMyIMPOBAHHBIE 3aKOHOM WJIM BBITEKAIOLIUE U3 CMBICIIA €TI0
MPEANUCAaHUM, COACUCTBYIOIINE MPABUIBHOMY MOHMMAHHUIO CO-
JepKaHUs U TEKCTYaJIbHOTO BhIPaKEHUSI I'PAKAAHCKO-TTPABOBbBIX
HOPM, UX aJIeKBATHOMY TOJIKOBAHUIO, Pa3pelIeHUI0 POTUBOPE-
M MeKy HUMH, TIOMOTAIOIIIE BOCIIONHSATH MPOOEIThl 3aKOHO-
JlaTeJIbCTBA.

[TpuHnume! rpaskaaHckoro npasa Pecryonuku Kazaxcran ko-
PEHHBIM 00pa30M OTJIMYAIOTCS OT ITPUHIIAIIOB, HA KOTOPBIX CTPO-
WJIOCh COBETCKOE I'paxk/IaHCKOe MpaBo. Breipaxkas xapakrep Cy-
IIECTBOBABIIMX TOT/Aa OOIIECTBEHHBIX OTHOIIEHUH U OPUEHTH-
pPYACh HAa UX YKpEIUIeHWE W 3alUTy, T'PaXJIaHCKOE MPaBO CO-
BETCKOI'0 Ieprofia OblJI0 MOCTPOSHO HA TaKMX MPUHIUIAX, KaK
BEPXOBEHCTBO TOCYIAPCTBEHHOW COOCTBEHHOCTH TIepell BCEeMU
€€ HeroCyJapCTBeHHBIMM BUJIaMH U (popMamu, 00s13aTeIbHOCTb



MOJAYMHEHM S CITyCKAEMOMY CBEPXY IJIAHOBOMY 3aJJaHUIO [TPU 3a-
KJIIOYEHUH, TOJIKOBAHWM W HCIIOJHEHUM TI'PAXKAAHCKO-ITPABOBO-
IO JIOTOBOPA, HEIOMYCTUMOCTh KOHKYPEHIIUM B SKOHOMUYECKUX
OTHOLLIEHMSAX U T. I. Bce 3TW NPUHLIMIIBI OTpaXaau LEHTPAIU-
30BaHHYI0, KOMaH/IHO-TIPUKA3HYIO0 CUCTEMY PEryTUPOBAHUS IKO-
HOMHMKOM U YIIJIM B IPOIJIOE BMECTE C 3TOM CUCTEMOM.

CeronHs yxe MOKHO Ha3BaTh TaKU€ MPUHIIUIIBI I'PaXJAHCKO-
IO MpaBa, Kak:

PABEHCMBO NpAo8ozo cmamyca CcYyoveKmos 2patcoam-
CKO-Npagoeblx OMHOUEHUIL;

HEeNnPUKOCHOBEHHOCHb COOCMBEHHOCIIL,

€80000a 2paANCOAHCKO-NPABO8020 002080PA;

HeBMeumamenpCmeo 20cyoapcmea U 6cex mpemvux Aul, 8
uacmHowle 0end U MUMHYH HCU3HDb,

3auuma npeonpuHumMameneii u nompeoumeneii Kak OCHOBHbIX
CYOBEKMO8 2PANCOAHCKO-NPABOBLIX OMHOULEHULL

3auuma npae u NPAGOMEPHuIX UHIMEPECO8 Kpeoumopda,

3AUUUEHHOCTTb 2DAICOAHCKUX NPAS.

VKa3aHHBIM MPUHIMIIAM COOTBETCTBYIOT (JOJIKHBI COOT-
BETCTBOBAaThb) BCE I'PaXJAHCKO-IIPABOBbIE HOPMATUBHBIE AKTHI,
npexe Bcero — ['paxxaanckmii Kogeke Pecrryomku KazaxcraH.
[Mepeuncnenue GOMBIMMHCTBA W3 HUX comepxkutcs B cr. 2 T'K,
KOTOpasi Tak M Ha3biBaeTcss «OCHOBHBIE Hayasa rpakJaHCKOrO
3aKOHO/IATe/IbCTBAa». BCce 3T MPUHLIMITBI HEPA3PhIBHO CBSI3aHbI
MeXay cOOOM, IOTONMHSIIOT APYT APYyra U MPeCTaBIISIOT eIUHYIO
OPraHUYECKYI0 CUCTEMY.



Paccmorpum ux.

PaBeHCTBO Cy0BEKTOB rpakJIaHCKO-NPABOBBLIX OTHO-
eHui OOYCJIOBJIEHO OOIIEeMETONONOTMYECKON  MTPEAITOChLI-
KOU: CyObeKTaMH TI'pakJaHCKUX IMPABOOTHOIIIEHUN CTAHOBSITCS
HETOYMHEHHBIE JIPYT IPYTY CyOBEKTHI, KOTOPbIE 3aKOHOM IPH-
3HAIOTCS] PABHBIMU U B TIPUOOPETEHNH, U B OCYIIIECTBJICHUY, U B
3alUTe TPAXIAHCKUX MPaB, PABHBIMU B OOSI3aHHOCTSIX U B OT-
BETCTBEHHOCTH 3a MX HapyieHne. HUKTO U3 cyOBbeKTOB Ipak-
JAHCKOTO MpaBa HEe BIpPaBe MPUKA3bIBATh JPYT APYry U MOTOMY
B OCHOBE MX OTHOUIEHUU JIEKUT B3aUMHOE corianieHue. bonee
KOHKPETHO PaBEHCTBO CYOBEKTOB O3HAYAET:

20CYOapcmeo UaU €20 AOMUHUCIPAMUGHO-MEPPUNMOPUANb-
Hble eOUHUUbl, BCMYNAsL 8 2PANCOAHCKUE NPABOOMHOULEHUS, He
UMEIOM KAKUX-AUDO NPEUMYUeCm8 AUO0 NPUSUNE2ULL Neped C8OU-
MU 2PAACOAHCKO-NPABOBLIMU NAPMHEPAMU — 2PAHCOAHUHOM UNU
FOPUOUUECKUM JUUOM,

ropuouuecKue Auna 8 A000I UX OpeaHU3aAuUOHHON popme npu-
PABHUBAIOMCSL 8 KAUecmee CYOBeKmo8 paNCOaHCKUX NPaeoont-
HOWEHUI K (PUBUMECKUM AUUAM,

UHOCMPAHHbIE 2PANCOaHe U UHOCMPAHHbLe IOPUOUMECKUE AUUA
npUOOpemarom maxue e 2padcoarcKue npasa u 0013aHHOCMU U
8 MAKOM dHce NopsiOKe, YUMo U KA3AXCMAHCKUe 2paxcoane u iopu-
ouueckue auya.

HekoTopble MCKIIIOUEHUs] U3 TaKOrO PaBEHCTBA BO3MOKHBI
JMILIb B CUJTY OPAMBIX HPEANUCAHUI 3aKOHOAATENIbHBIX aKTOB
(cMm., Hanpumep, Yka3 Ilpesupenta Pecnyonmukm Kazaxcraw,



uMmeronuii cuty 3akonHa, ot 19 uons 1995 r. «O npaBoBoM 1o-
JIO’KEHNH MHOCTPAHHBIX TpaxaaH B PecnyOmuke Kazaxcran» '8).
HenpnkocHOBEHHOCTH COOCTBEHHOCTH. BaxHOCTH J1aH-
HOT'O IIPUHIIMIIA BBITEKAET U3 TOrO, YTO COOCTBEHHOCTD SIBJISIETCS
(pyHnameHTOM BCell SKOHOMUYECKON CUCTEMBI CTpaHbl. JlaHHBIN
MIPUHLIMIT MOTYEPKUBAET OTKA3 OT MPEKHUX YCTAHOBJICHUIA, T103-
BOJISIBIIIMX TOCYAAPCTBY BMEIIUBATHCS BO BCE OTHOIIIEHUS, CBSI-
3aHHbIE C HETOCYJAPCTBEHHON COOCTBEHHOCTHIO. [1oaTOMy npuH-
LIUI HEMPUKOCHOBEHHOCTH Hallell 3aKperuieHre U B KoHcrury-
un Pecniyonuku Kazaxcran (ct. 6 u 26).
HenprKkoCHOBEHHOCTh COOCTBEHHOCTH O3HAYAET MPEXK/Ie BCe-
ro MpU3HaHUe 32 COOCTBEHHUKOM BO3MOKHOCTU HUCIIOIb30BaTh
CBOE MIMYIIIECTBO MO JIMYHOMY CBOOOJHOMY YCMOTPEHUIO IS
JOCTHXKEHHS JTI0OOH, He 3ampelieHHON 3akoHoM, 1iem (cT. 188
I'K). DT10 Takke o3HaYaeT HEAOMYCTUMOCTh MPUHYAUTEILHOTO
IpeKpalleHusi paBa COOCTBEHHOCTH HE3aBUCUMO OT TOTO, BbI-
TUIAYMBAETCS] VI HE BBITUIAYMBAETCS COOCTBEHHUKY KaKasi-JIv-
60 kommeHcaius. [{oKHO NEHCTBOBATh HEMPEMEHHOE IPaBH-
JIO: TIPUHYJUTEIbHOE TpeKpalrlieHne COOCTBEHHOCTH JOIyCTH-
MO JIMIIb NIPA HAJMYUK HA 3TO OCHOBAaHUH, HEMOCPEICTBEHHO
MIPEYCMOTPEHHBIX 3aKOHOM (CM., HanIpuMmep, cT. 249). Henocra-
TOYHO TO3TOMY CCBUIKM Ha TO, YTO IMpeKpaIlieHne mpaBa coo-
CTBEHHOCTH JIOIMYCTUMO JIMIIb 1O perreHuto cyaa. Camo periie-
HUE JIOJKHO OMMUPAThCS HA TOYHOE 3aKOHHOE OCHOBAHUE.
Bo3MoxkHOCTH COOCTBEHHHMKA, KOHEYHO, He OecIpee/IbHBbI,

18 Cm.: Benomoctu Bepxosroro Cosera PK. 1995. Ne 9-10. Cr. 68.



HO MpeesTbl YETKO OIPaHUYMBAIOTCS 3aKOHOM: 3aKOHO/IATE/IbHBIE
3arpeTsl (HarpuMep, MPU UCTIONh30BAHUKM COOCTBEHHOTO OpY-
KUl TUOO OMACHBIX BEIIECTRB), HEJIOIYCTUMOCTh UCTIONIb30BAHUS
COOCTBEHHOCTH, BE/IyIIel K HApYIIIEHUIO MPaB ¥ 3aKOHHBIX UHTE-
PECOB JIPYTHX JIMII, O'paHUYEHHs IpaB COOCTBEHHUKA PacIiopsi-
JKAThCSl HEKOTOPHIMU MPUHAICKAITUMH €My BelaMu (UCTOPU-
YecKue U KyJIbTYpHbIE IIEHHOCTH, MHOCTPAaHHAS BaTIOTA U T. 11.).
Ho monoGHble 3ampeTsl U OrpaHUYeHUs] TIPUMEHUMBI TOJILKO B
Ka4yecTBe Mep 3alUThl MyOTUYHBIX HHTEPECOB.

[MoMumo mpaBa COOCTBEHHOCTH TPk IAHCKOE 3aKOHO/IATE -
CTBO TIpelyCMaTpUBaeT HEKOTOPhIE Pyrue BelllHbIE MPaBa, Mo3-
BOJISIIOIIME WX 0O0JajaTeNio HeroCPEICTBEHHO WCIOIb30BaTh
MPEJOCTABJIEHHOE €My MMYILECTBO B CBOMX MHTEpecax: MpaBo
3eMJIETIONb30BaHu (YKa3 0 3eMie), IPaBO XO35IMCTBEHHOIO Be-
nenus (cr. 195-201 I'K), npaBo onepatvBHOro ynpasJieHus (CT.
202-208), npaBo Ha xunuiie (ct. 194 I'K; 3aKoH 0 KUIMIIHBIX
OTHOIIICHMSX U AIp.). Takue npasa, B OTJIMYKE OT ITPaB COOCTBEH-
HOCTH, BCET/Ia MPOW3BOIHBI, HaJ] 00J1a/IaTeIsIMK TIOIOOHBIX BEIll-
HBIX MPaB CTOMT COOCTBEHHUK UMYINECTBA. | paHUIIBI TPaBOMO-
YU TaKUX BEIIHbIX MPaB YCTAHABJIMBAIOTCS, KaK MPaBWIO, HE
TOJILKO 3aKOHOAATEILCTBOM, HO M BOJIEH COOCTBEHHUKA.

OpHUM U3 BaXXKHEUIINX MPUHIUIOB I'PaskJAHCKOTO MPaBa sIB-
JsieTcss cB00o0aa foropopa (kpome cT. 2 cM. Takxe cT. 380 I'K).
DT0 O03HAYAET, YTO JI0OOE JIUIO MO CBOEMY YCMOTPEHHIO 1 Oe3
MIPUHYK/IEHUsI U3BHE BIIPaBe:

3aKA0Uams (UAU He 3aKA0UAMb) MOm UAU UHOL 002080D;



8b10Upams NapmHepa, ¢ KOMopbiM OH JHcendent 3aKA04Umb
002080p;

8b10UPaAMb BUO 002080pa,

onpeoensimo Ycao8usi 002080pa.

[Tpu 3TOM, KOHEYHO, ClIe/IyeT YUUTHIBATh, YTO U JOTOBOPHBIN
napTHep oOnajaeT TaKuMH ke mpaBamu. [103TOMy NOIIMHHO
IpaXJaHCKO-TIPABOBBIM JIOTOBOPOM MOJKET MTPU3HABATHLCS JIUIIb
J0OpPOBOJILHOE M B3aMMHO NMpHUHSATOE coramieHue. C MpUHIM-
1IOM CBOOOJIBI JIOTOBOpA HEJIb3s1 CMEIIUBATh OrPaHUYEHUSsI, KO-
TOpPBIE BO3JIOKUIIM Ha ceOsl cCaMU YYaCTHUKHU JIOTOBOPA, BCTyTast
B Hero. [TooOHbIe caMoorpaHUUEHUsI CTAHOBATCS 00sI3aTe TbHbI-
MU, 1 OJHOCTOPOHHMI OTKa3 OT HUX HepomycTuM. CBodona J10-
roBOpa, HO He cBOOOA OT joroBopa. Pacta sunt servanda — s10-
TOBOPBI JIONI’KHBI UCTIOJTHSITHCS.

[Iponagen; kakoro-1uOO TOBapa, HampuUMeEp, Kak MPaBHIIO,
BIIPaBe BCTYNAaTh B JIOTOBOP C MOKYIAaTesieM, Mo CBOel BoJje Co-
IJIAIIATHCS WK HE COTJIAIIATBCS C YCIOBUSIME JIOTOBOPA MPH €70
3aKkmovYeHrud. HUKTO He BIpaBe MPUHYAUTD MPOAABLA K MPUHS-
THIO TOTO WX MHOrO pemeHus. Ho ecnu peiieHure NMpuHATO U
IPOJABel] 3aKJII0UWI JOrOBOP Ha OMpEAETIEHHbIX YCJIOBUSIX, TO
OHM CTaHOBSITCS JIsl HEro 00s13aTeIbHBIMU, U B IAJIbHEUITIEM OH
HE BIpaBe, CChIIasiCh HAa CBOOOJIY JIOTOBOPA, OJITHOCTOPOHHE OT-
Ka3aTbCsl OT €ro BHIIIOJTHEHU I, U3MEHSITh ero ycioBus u T. . O0
3TOM MpsiMo roBopurtcs B cT. 401 T'K.

CBoOoa oroBopa umeer ele OHy rpaHuily B hopme 3aKo-
HOJIATEJTbHBIX 3aIIPETOB JINOO UMIIePATUBHBIX MPEITUCAHUI ITpa-



BOBBIX HOpM. Eciin 3aKOHOM 3aripeiiieHo coBepiarh Kakue-Jm-
60 neicTBUs (HampuMep, MPOgaxy OpPYKHsl WM HAPKOTHUKOB),
TO, pa3yMeeTcs, TAKUE JEWCTBUSA HEJb3s1 BKJIIOUATh B JIOTOBOP B
Ka4yecTBe ero YCJIOBHs, XOTs Obl 00€ CTOPOHBI ObUIM Ha HEro CO-
m1acHbl. JJoroBopbl, coepikariye nogpoOHble YCIOBHUS, HOJIKHBI
IIPU3HABATBLCSA HEEMCTBUTENBHBIMH 11O cT. 158 T'K.

W3BeCcTHO, YTO HEKOTOPBIE HOPMBI I'PaXkJIaHCKOTO 3aKOHOJA-
TEJIbCTBA HOCAT MMIIEPATUBHBIN XapakTep, T. €. JOJKHBI MPU-
MEHSThCA B oOsi3aTesibHOM Topsiike. Cpead HUX MOTYT OBITh
HOPMBI, OTPAaHUYMBAIONINE CBOOOJTY JIOrOBOpa ISl 3alIUTHI 00-
Jee cnaboil CTOPOHBI, OrPaHMYEHUsT MOHOMOIN3MA, OOpPBHOBI C
HEeJJOOPOCOBECTHON KOHKYpPEHIMEH, 3aliThl MOoTpeduTeseil u
T. I1. YCJIOBUS1, TPEYCMOTPEHHbIE UMIIEPATUBHBIMUA 3aKOHO/A-
TeJTbHBIMMA HOPMaMH JJTsI JAHHOTO BHUAA JOTOBOPOB, 00s13aTelNb-
HO BXOIAT B COIEPKAHUE KaXI0T0 KOHKPETHOIO JIOrOBOpa JaH-
HOT'O BH[IA, HE3aBUCUMO OT TOTrO, BKJIIOYMJIM UM HE BKJIOYMIIU
CTOPOHBI 3T YCJIOBUSI B TEKCT CBOETO I0rOBOPA.

CBoOoma JoroBopa 3akJII04aeTcsi Tak’ke B BOZMOKHOCTH 3a-
KJII0YATh JII0ObIE TIO COMIEPKAaHUIO IOTOBOPbI, HE3aBUCUMO OT TO-
ro, IPeJyCMOTPEHbl OHM 3aKOHOAATEIbCTBOM WJIM HE Mpey-
CMOTpeHbl. BO3MOXHBI Tak:Ke JOrOBOPbI, COIEPKAHUE KOTOPBIX
OXBAThIBACT IEMEHTHI HECKOJIKMX JIOTOBOPHBIX BUAOB (CT. 7 1
380 I'K). BaxHo yiutiib, 4TOOBI BCE YCIIOBHS JOTOBOPOB HE Hapy-
11J1 3aIPETOB U OrPaHUYEHUI, YCTAHOBJIEHHBIX 3aKOHOATEb-
ctBoM (cT. 381 I'K).

HeoOxomumocTh 3aiuThl MyOIMYHBIX MHTEPECOB TaKKe BHO-



CHT TIOIIPABKY B TIPE/IeNbl MPUMEHEHH I IPUHIIMTIA CBOOOIBI J10-
TOBOpA: MOAKOHTPOJIBHOCTh COBEPIIIEHUST BAJTIOTHBIX OTIEPAITHA,
3aIpeThl OTKa3bIBaTh B 3aKJIIOYEHUH MyOJIMYHBIX JIOTOBOPOB JIH-
60 HepaBHBIM O0OPa3OM OMNpPEAEATh UX YCIOBUS ISl Pa3HBIX
kneHToB (cT. 387 I'K), iniieH3upoBaHre HEKOTOPBIX BUIOB JIE-
SITEJILHOCTH.

CreiyolyM MPUHIIAIIOM TPaXkJIAHCKOTO 3aKOHOAATEIbCTBA
MOXHO Ha3BaTh HEeJIOMYCTUMOCTb BMeIIaTeIbCTBA KOT0-JIH-
00 B YacTHbIE JeJa ¥ JUYHYIO KH3Hb. DTOT MPUHIIUI pac-
MPOCTPaHsIeTCS] HA TPakJaHCKUE MPABOOTHOINCHUSI B TOW Me-
pe, B KakoW OHU HOCSIT JIMYHBIA UMYIIIECTBEHHBIN WM HEUMY-
IIECTBEHHbBIN XapakTtep. B panee aeiictBoBasiieM I 'paxgaHckoM
KOJIEKCe OH (ITPUHIIMIT) ObLT OTpaXkeH BechbMa CJIabo M Kacascs
JIVIIITH 3AIUTHL YeCTH U TOCTOMHCTBA, TalHBI JIMYHBIX 3aMuced,
JTHEBHUKOB U TTceM. B JieficTByIoIIeM Ka3aXCTaHCKOM Tpask/1aH-
CKOM IpaBe 3TOT MPUHIMI TMOJYYMJI 3HAYUTESbHOE Pa3BUTHE.
On 3akperieH Takxe Koncrurynumeit Pecnyonmuku Kazaxcran
(ct. 18 TK).

HenonmycTumMocThb MPOM3BOJILBHOTO BMeIIaTe IbCTBA KOTO-JIM00
B YAaCTHbIE /IeJ1a O3HAYAET 3apeT OpraHaM BJIACTH U yTIPaBJIeHUs,
POIUTENSAM, CITyKEeOHBIM PYKOBOAUTENSIM U JJPYTHM JIAIIAM BJIH-
SITh HA TO, KaK JIEeCIIOCOOHBIE TPasK/IaHe WU I0PUIMIECKUE JIUIA
PacHopsIKAIOTCs CBOMM UMYIIECTBOM, JIEJIST CBOIO IPUOBLITb, UC-
NOJIB3YIOT AoXobl. He TpedyeTcs nonyueHust 4bMx-Jmdo paspe-
IIEHWIA, BBISICHEHUSI COIJIACHsI, TIPEIOCTaBIIeHUs UH(MOPMAIH,
€CJI TIOIOOHOTO poja TpeOOBaHUSI HE YCTAHOBJICHBI 3aKOHOM.



3armpertieHo TpeOOBaTh MPEIOCTABIEHHS CBEIEHUI, COCTABIISIO-
HIUX JIMYHYIO, CEMEMHYI0 U KOMMEPYECKYIO TalHy.

HenonyctumMocTb BMeaTebcTBa KOro-1uoo B YacTHBIE Jiesia
O3HAUaeT TAKKe 3alpeT Ha BTOPKEHHUE B UYKYIO JIMYHYIO KU3Hb,
B uyxue orHomeHus. O6 3Tom roBopsAT MHorue cratbu 'K,
npesxje Beero ct. 2, 115, 125, 144, 146 u np.

K uucimy mpuHIIMNIOB TpaskAaHCKOTO MpaBa MOKHO OTHECTH
3aluUTy NMpaB npeJnNpuHUMAaTeieil 1 moTpeodunrteseii. Ha
NIEPBBII B3IJISI/T MEX/y HA3BAaHHBIMU CYOBEKTaAMH T'PakKIaHCKUX
MIPABOOTHOIIEHUI CYIIECTBYET MOJSIPHAS] TPOTUBOIOJIOKHOCTh
WHTEPECOB, U MOTOMY 3alllUTa OJHMX HE COBMAJIAET C 3alllu-
TON JAPYruX — HAMPOTUB, OOHUX (MOTpedUTeNel) HyKHO 3alu-
maTh OT Apyrux (npeanpuauMareneii). Ho ato cyrybo nosepx-
HOCTHOe cyxjeHue. [Ipy GecCCOpHBIX OTJETBHBIX PACXOXK/ICHH-
SIX 3AIIUIIEHHOCTh MOAJMHHBIX UHTEPECOB U MpearpuHuMaTe-
JIeld, ¥ MmoTpeduTeNiell BeeT K OHOW KOHEYHOH 111 — pa3BU-
THIO TTPEAIPUHUMATENBCTBA, KOTOPOE HE MOXKET OCYIIIECTBIISITh-
csl MHaue, YeM yepe3 Bce Oosiee MOTHOe YIOBJIETBOPEHNE HHTEpe-
COB M HYKJ MOTpeduTeieid. ITo — MOJHOe yIOBIETBOPEHUE WH-
TepecoB MOTpeOUTeNIel — Kak pa3 U COCTABJISIET ITIaBHYIO 3aa4y
IMBUIN30BAHHON S9KOHOMUKHU. HO, KOHEUHO, KOHKPETHBIE CPejl-
CTBa HEMOCPEACTBEHHOM 3allUThl UHTEPECOB IMpearpuHuMaTe-
JIel, ¢ OTHOM CTOPOHBI, ¥ IOTPEOUTENEH — C IPYTroid, BO MHOTOM
pa3IUYHBbI.

[TpeanprHUMAaTEN HYKAAIOTCS B YIIPOIIEHUH MOPsIIKA 00pa-
30BaHUSI MPEITPUHUMATENILCKUX CTPYKTYP, CBOOOJIE TIPEATpH-



HUMATEJIbCKOU JIeATETbHOCTH, HEeAOMYCTUMOCTH HEOOOCHOBAH-
HBIX IMPOBEPOK M HEHYKHOTI'O rOCYJAPCTBEHHOTO KOHTPOJISI, CO-
XpaHEeHMH KOMMEPUYECKOW TalHbI, CIIPaBeIIMBOM HAJIOro00J0-
keHuu. Mimenno Ha 310 HampamieHa ct. 10 'K, unble 3ako-
HBI, COZIEpKallve IPpak JaHCKO-TIPaBOBbIe HOPMBI: OT 11 mexadps
1990 r. «O cBOOOIE XO3SUCTBEHHOU JIEATEJIHHOCTH U PAa3BUTUN
MpearnpuHUMATENbCTBa»; OT 4 mions 1992 r. «O 3ammre U noja-
JepKKe YaCTHOTO MpealpUHUMATeNbCTBa»; OT 19 uions 1997 r.
«O rocygapCTBEHHOIN MOAJEPKKE Majoro MpeArnpuHUMATEb-
ctBa»; oT 19 mioHs 1997 1. «O6 MHAMBUIYATLHOM TPEITPUH-
MaTtesibecTBe»; OT 31 Mapra 1998 r. «O kpectbssHCKOM (pepmep-
CKOM) X03siicTBe»; YKa3wl [Ipe3unenta Pecriyonuku Kazaxcran
or 14 utons 1996 r. «O OOMOMHUTENBHBIX MEpPax MO peaan3a-
UM TOCY/IAPCTBEHHBIX TAPAHTUN CBOOOJBI MPEIPUHIMATETb-
CKOU JeATeJILBHOCTI»; 0T 6 MapTa 1997 r. «O Mepax no yCUJIeHHUIO
rOCyJapCTBEHHOM MOJJIEPKKU M aKTUBU3ALIUYA PA3BUTHS MAJIOTO
MpearpuHUMAaTebCTBa»; oT 27 arpenst 1998 r. «O 3amute mpaB
rpakjiaH W IOPUINIECKUX JIMII Ha CBOOOMY MpeanpuHIMATe Th-
CKOW AeSITeJIbHOCTU», U JAP.

OpnHako cBoOoOza MpeANpUHUMATENILCTBA Oe3 roCyIapCTBeH-
HOT'O PEryJMpOBaHUsI MOXKET MIPUBECTU K MOHOIIOJIBHOMY IOJIO-
JKEHUIO HEKOTOPHIX U3 TpeANPUHUMATENICH U UX 0ObeTMHEeHUH,
K OFPaHUYECHUIO KOHKYPEHIIMU U K APYTMM HETaTUBHBIM TOCIIE/-
CTBUSIM, HAPYIIAIOIIUM B UTOre MHTepechl norpedutesneil. [lo-
9TOMY 3aKOHOAATEJILCTBOM, B TOM YMCIIE T'PaXJaHCKUM, BBO-
JATCSL MEPBI, HAMPABJISIIONINE Pa3BUTHE MPEANIPUHUMATETHCTBA



B HY)XHOE JIJIsl 00IIecTBa PyCJIo, JaXe eClId 3TO OrpaHUYMBAET
ux cBoOOAy (0COOEHHO CBOOOMY, MEPEXOAIIYI0 B TTPOU3BOIN).
3nech MoxHO Ha3BaTh cT. 11, 387, 389 I'K, 3akons!: ot 11 moHd
1991 r. «O pa3BUTUM KOHKYPEHIIMU U OTPAaHUYEHUN MOHOIIONH-
CTUYECKOU IEATELHOCTU», OT 9 nioig 1998 r. «O ecTecTBEHHBIX
MOHOMOJIUSIX>» U IPyTMe HOPMATUBHBIE aKThl. 3aKOH 3amperniaer
MO/ BUJIOM KOMMEPYECKON TallHbl CKPbIBaTh MH(OPMAIIUIO 110
BOIPOCAM, UMEIOIIUM BaXKHBIN TyOTMUYHbIA HHTEpeC (Harpumep,
n. 7 cr. 41 T'K, ct. 23 3akoHa «O 3amure v noaaepKke 4acCTHOro
IIPEJIIPUHUMATEIBCTBA ).

3aKkoH BO3JIaraeT Ha MpeAlpUHUMATeNIst PUCK YOBITKOB, MO-
I'YIIUX BOBHUKHYTh B XOJIe TPEANPUHUMATENLCTBA 1axke Oe3 BU-
HBI IpeanpuHuMarens (Hanpumep, 1. 1 cr. 10, n. 2 cr. 359, cr.
360 I'K, cr. 1 3akona «O 3ammre 1 NoAIep:KKe YaCTHOTO Mpe[l-
MIpUHUMATESbCTBa» ). He MeHee MoMHO rpa)JaHCKOe 3aKOHO/A-
TEJIbCTBO 3AIUIIAET UHTEPECHl MOTpeduTeNel. 31ech MOKHO Ha-
3BaTh MHOKECTBO T'PaKIaHCKO-TIPABOBBIX HOPM, Harmpumep, CT.
10, 358, 387 u 389 I'K. Coxpansier nonnyio cuiy 3akoH «O 3a-
HIMTE MPaB NOTpeduTesner», NpuHATHIH eme 5 mioHs 1991 r. Ec-
JI UHTEePECHI MOTpeOuTeNeil 04eHb YacTo Irpy0o0 HapyIATCs, TO
BUHOHM TOMY — HE OTCYTCTBUE 3aKOHOAATEIIbHBIX CPEJICTB 3allH-
Thl, @ TO, YTO OHU HA MPAKTUKE MPUMEHSIOTCS HEIOCTATOUHO.

K mpuHIMIamM rpakaaHcKoro mpapa C MOJHBIM OCHOBAaHUEM
clielyeT OTHECTU IMPUHIUI 3alUThl MPaB U NMPaBOMeEPHBIX
HHTEepecoB KpeauTopoB. Kpenurop — HeoOxoaumas urypa
BCSIKOTO TPaKJIAHCKOTO 0OSI3aTeNIbCTBA M, KaK MPaBUIIO, TIOTEP-



TeBIIasi CTOPOHA MIPY BCSIKOM ero HapyiieHuu. [IpeHeOpexeHne
MHTEpecaMyl KPeJUTOpa M 3aIIUTON €r0 MHTEPECOB HEN30EKHO
BeJleT K OCIabIeHnI0 TPpakaaHCKO-TIPaBOBOro 000poTa, oo ra-
CHUTCSl UHUIIMATUBHOE CTPEMJIEHUE K BCTYIUIGHUIO B 00s13aTeb-
CTBO M €ro Ha/ijIexkarieMy UCTIOTHEHUIO.

3ammra KpeAuTopa Mpex/e BCero MposiBIsSETCS B BO3JIOKE-
HWU HAa JOJDKHUKA BCEX HEONAronpusTHBIX MOCIEACTBUN HEWC-
MIOJIHEHHOTO WJIM HeHA/1JIesKallle UCTIOTHEHHOTO 00sI3aTeNbCTBA, B
HIMPOKO PACIPOCTPAHEHHOM OCBOOOXICHUN KPEUTOpa OT PUC-
Ka CITy4ailHOrO HEMCIIOTHEHH s 00s13aTebCTBA U OT OpeMeHH J0-
Ka3bIBaHUs1 BUHBI JOJKHUKA, HAPYIIMBIIETO CBOM O0SI3aHHOCTU
nepen KpenutopoM. OCOOEHHO YEeTKO 3allliTa MHTEPECOB Kpe-
JUTOpa TIPOSIBJISIETCS TIPU HAPYIIEHUHW JEHEKHOTO 00s3aTellb-
crBa. [Ina takoi 3ammtel 'K ycraHaBiMBaeT OTBETCTBE