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1. IOHATHUE A ITPEAMET
MEKAYHAPOJIHOI'O
YACTHOI'O ITPABA

Me:xayHapogHoe yactHoe nipaso (MYII) — ato orpacis npa-
Ba, pEryJIMpymolas rPaxAaHCKO-IIPaBOBbIE OTHOIIEHUS, BO3HU-
Kalolyie B MeXIyHapOITHOM 000pOTe.

MUII sBisieTcss COCTaBHOW YacThbl0 HAMOHAJIBHOIO IpaBa
U (PYHKIIMOHUPYET BO BHYTPUIOCYJAPCTBEHHOM CHUCTEME Mpa-
Ba Hapsy ¢ IPYITMMHU OTPACISIMU MPaBa: IPaKAAHCKAM, CEME-
HBIM, TPYIOBBIM U T. [I.

Tepmun «MYII» BriepBble ynoTpeOu aMepUKaHCKHUil I0pUCT
Ixo3ed Cropu B 1834 1., a B oreuectBeHHOM Hayke — H. I1.
WBaHoB B 1865 T.

MUII omocpenyer OTHOIIEHUsI, BO3HUKAIOIIME B 0OIACTU
ME:KAyHApPOIHOIO IPaXkJaHCKOro 000poTa.

B cdepy perynupoBanuss MUII BXoasT OTHOIIEHUs, CBS-
3aHHBIE C MPABOBBIM IOJIOKEHUEM MHOCTPAHHBIX (PU3MYECKUX
U IOPUJVYECKUX JIMII, 3aTparvBaloliie BOMPOCH COOCTBEHHO-
CTH, UHOCTPAHHBIX MHBECTUIIMM, BHEIIIHEOKOHOMUYECKUX CJIe-
JIOK, KpPEIUTHO-paCcYETHBIX OIeparvii, HHTeJUIEKTYaJIbHOI cO0-
CTBEHHOCTH, HACJIE[IOBAHUSI, IETUKTOB, TPY/IOBbIE U OpavyHO-ce-
MelHbIe OTHOILEHU S, MEKAYHAPOAHbIA I'PakJaHCKUI MTpOLeCC,
MEKyHAPOIHBII KOMMEPUYECKU apOuTpax u JIp.



Crnierucpumueckont ueproit otHoieHuit B cpepe MUII sipnsiet-
Csl HAJIMYME B HUX TaK HA3bIBAEMOT'0 MHOCTPAHHOTO 3JIEMEHTA.

WHOCTpaHHBIN 3/IEMEHT MOXET MPOSIBIATLCA B cyOwvekme
npasoomuouienust (HaripuMep, AOroBOp MEPEBO3KHU, 3aKJIIOUEH-
HBII MEXAY POCCUMCKOW M HEMELKON KOMIIAaHUSIMHU), B 00BEK-
me npagoomuoutenus: (HanpuMmep, KpeIuTHbIE OTHOIIEHUS POC-
CHUICKOM KOMITAaHUM C aMEPUKAHCKUM OAHKOM), B 10pUOUUECKOM
¢axme (Hanpumep, opopMIIeHHE BKJIa/Ia B IIBEUIIAPCKOM OaH-
Ke).

Takum oOpazom, npeameTom peryanpoBanuss MUII sus-
I0TCS1 YaCTHOIPABOBbIE OTHOIIIEHUS, B COCTAB KOTOPBIX BXOAUT
WHOCTPAHHBIN JIEMEHT.

B o0mmem Busie oTHOIIEHUS, peryarpyembie Hopmamu MUYIT,
MO’KHO Pa3/ieIUTh Ha JiB€ IPYyNIbI:

1) sxonomuueckue (OTHOIICHHMSI, CBI3aHHBIE C BEACHUEM ON3-
Heca);

2) omHOWeHUs, C8sA3AHHbIE C UMYULECHIBEHHBIMU U AUYHBIMU
HEUMYULECMBEHHBIMU NPABAMU (PUSUUECKO20 MUUA — 2PAINCOAHU-
HA UHOCMPAHHO20 20cyoapcmea (HarpuMep, CEMENHbBIE, TPYIO-
BbIE).

CoBpemeHnHas Hayka o npase paccmarpusaer MUII B cneny-
IOLIUX 3HAYECHUSIX:

1) kak camocrosiTenbHy0 oTpacib npasa (MYII peryaupy-
€T YaCTHOITPABOBbIE OTHOIIIEHUSI C yYACTUEM MHOCTPAHHOTO 3J1e-
MEHTA);

2) Kak KOMIUIEKCHYIO oOTpacib 3akoHoaarenbctBa (MYII



BKJTIIOYAET B ce0s1 HOPMbI pa3IMUHbBIX OTPACIIEH IpaBa, peryiupy-
IOIIMX YaCTHONPABOBBIE OTHOUICHHMS C YYaCTUEM MHOCTPAHHOIO
JIeMeHTa (IpaXJaHCKOIro, CEMEMHOI0, TPYAOBOIO U APYIUX OT-
paciien);

3) Kak nopoTpaciab MexayHaponHoro rmpasa (MYII u mexay-
HapOIHOE IMyOIMYHOE MPaBO 0OObETUHEHBI B €MHYIO MOI0TPACITH
M€K IyHapOIHOIO IIPaBa);

4) Kak COBOKYMHOCTh KOJUIM3MOHHbIX HOopM (MUYII mpen-
CTaBJIsieT cOOOM CBOJ MPaBWJI O BHIOOpPE IMPABOBBIX HOPM TOM
WJIM MHOM CTPaHbl B LENSAX PEryJMpPOBaHUS MPABOOTHOIICHUM,
OCJIO)KHEHHBIX MTHOCTPAHHBIM 3JIEMEHTOM);

5) kak Hayka (MYII nuHaMu4yHO pa3BUBaeTCs, aJalTUPYs CO-
BpPEMEHHbIE Hay4HbIE B3IJISI/Ibl TIO/ HY /bl TPABOIIPUMEHEHUS);

6) Kak ydeOHasl TUCIUIUIMHA (OCHOBBIBASICh HA TeOpeTHYe-
CKOM (pyHJaMEHTe, MO3BOJISIET MO3HATh OCHOBHbBIE TIOHATHS U 3a-
KOHOMEPHOCTH, HEOOXOAUMBIE JIs1 OBJIAJACHUs 3HAHUSIMU O Ha-
yke MUYII).



2. CUCTEMA MUII

Cucremy MUII kak yuyeOHOW TUCIMILIMHBI M OTPACIU Tpa-
Ba cocrapisiot O61ast 1 OcodenHas yactu. Hekotopeie yueHsie
(I'. K. ImuTpreBa) BbIAETSIIOT TAKKE B KAYECTBE OTIEIBHOU CO-
craBHOI 4yactu cucteMbl MUIT MexTyHApOIHBIN TpaskaaHCKUN
npoLecc.

O61as yacTh BKJIIOYAET BOMPOCH, UMEIOIIHE 00IIee MEeTO-
Josnorndeckoe 3Hauenue 1 MYII B nenom.

B ee cocTaB BXOJUT uccIeJ0BaHUE OCHOBONONATAIOIIMUX I10-
HATUAW W MPUHIMIIOB, TAKUX KakK MpeIMeT, METO/ PeryinpoBa-
HUSl, ICTOYHUKU, PEKUMBI, HOPMBI, KOTOpbIMU oniepupyer MUII,
a Tak)Ke aHaJIN3 MPABOBOTO TOJIOKEHHS CYOBEKTOB YaCTHOMPA-
BOBBIX OTHOIIIEHUH, BKJTIOYAIOIIUX MHOCTPAHHBIH 9JIEMEHT, B TOM
YKcJie TOCYAapCcTBO, MHOCTPAHUEB M WHOCTPAHHBIX OpUIMYE-
CKHUX JIUI] U T. [I.

Oco6eHHas1 YaCTh PAcCMaTPUBACT MPABO COOCTBEHHOCTH,
00s13aTeNIbCTBEHHOE MPaBo, AEIUKTHbIE 0053aTeIbCTBA, PACUeT-
HO-KPEOUTHBIE OTHOILIEHUS, aBTOPCKOE, NMAaTEHTHOE, CEMENHOE,
HACJIeICTBEHHOE PaBO, TPYAOBbIE OTHOIICHUS.

Me:xayHapOOHbIN I'paJaHCKUU ITPOLIECC PACCMATPUBAET BO-
IPOCHl TIPOLIECCYAJIbHOIO TOJIOKEHUS] CTOPOH, WHOCTPAHHBIX
rpaskjiaH 1 Juil 6e3 rpakAaHCTBa, IOPUINIECKUX JIUI MHOCTPaH-
HOT'O TOCY/apCTBa, BOMPOCH MOACYIHOCTU YACTHBIX JIEJI C UHO-
CTPaHHBIM 3JIEMEHTOM, HWCIOJHEHUS MHOCTPAHHBIX CYIeOHBIX



MOPYYEHHIA, MPU3HAHUS ¥ UCTIOJTHEHUSI THOCTPAHHBIX CYIeOHBIX
pELLIECHUM.

MexyHapOqHbI KOMMEpUECKHIA apOUTpaX 3aHUMAeT OCO-
00e MecTo B crcreMe MYII. JIaHHBIN 3JIEMEHT HOCUT KOMITJIEKC-
HBII XapakTep, TaK KaK COBOKYIHOCTb PEMJIAMEHTUPYIOLIUX €r0
HOPM OTHOCHUTCSI Kak K MaTepyasibHO-IIPABOBBIM, TaK U K IPO-
LIECCYaIbHO-TIPAaBOBBIM HOPMaM.

HoktpunanbHo cucrema MYII xapakrepusyercsi Kak CTPyK-
Typa B3aUMOCBSI3aHHbIX 3JIEMEHTOB, BKJIIOUAIOIIUX

obuienpusnaruvle npunyunvr MYI1 (Haripumep, NPUHLIMIT
MEKYHAPOIHOU BEKJIMBOCTH, TPUHIUI HALIMOHAILHOTO PEXKU-
Ma U pexuMa HauOoJbIIero ONaronpusTCTBOBAHUS, TTPUHIIUIL
B3aMMHOCTH, IPUHIUI PETOPCUN);
Hopmbl MYIT (HanipuMep, KOJUTM3UOHHBIE, CBEPXUMIIEPATHUB-
HBIE HOPMBI);

uncmumymoelr MYI1 (HanpuMmep, MexIyHapOAHbIE NTEPEBO3-
KU, KPETUTHO-PACUYETHbIE OTHOIIECHH I, HAC/IEIOBAaHUE, TPYJOBbIE
OTHOILICHHS).



3. METO/I MYII

MUIT ucnionb3yet 0coOble TPUEMbI U CIIOCOOBI AJ1s1 PETyIUpo-
BaHU s IPABOOTHOIIEHHI B MEX1yHAPOIHOM cpepe, T. €. 0COOBII
METOJI IPABOBOTO PETYJINPOBAHUS.

Metonq MUYII — 3T0 COBOKYITHOCTh KOHKPETHBIX IPUEMOB,
CMOCOOOB U CPEACTB IOPUAMUYECKOTO BO3JECUCTBUSI, HAIPABIICH-
HOTO Ha MPEeOJOJIeHNE KOJUIM3UU ITpaBa pas3HbIX rocygapcts (1.
K. ImutpueBa).

Cnemunduka merona MUII cocTouT B HaMUMK MHOCTPaH-
HOTO 2JIEMEHTA B I'PaX/JaHCKUX ITPAaBOOTHOLIEHUAX.

JU1s ycTpaHEeHUs KOJUIM3UM MCTIONIB3YIOTCA CIIEAYIOIIME Me-
TOJBI.

I. KosIn3HOHHO-MPAaBOBOM METOJ — 3TO BO3JCHCTBHE
Ha COOTBETCTBYIOIIHE OOIECTBEHHbIE OTHOILICHUSI, SIBIISIONINE-
cs1 oobekTroM MUII, mocpescTBOM KOJUTM3MOHHBIX HOPM, OCY-
IIECTBIISIIONINX BBHIOOP IOPUCIUKIMN (TIPABOMIOPSIIKA) U OTCHI-
JIAIOIIMX PEryJIMpOBaHUE OTHOIIEHUS K MAaTepUaIbHOMY IPaBy
OIpeJIeJICHHOTO TOCyIapCTBa JIMOO MEkIyHAPOJHOMY JIOTOBOPY
(JI. T1. Any¢ppuesa). Ilo MHEHMIO MHOTMX YYEHBIX, JaHHBIA Me-
TOJL SIBJISIETCS IVIABHBIM U UCTOPUYECKU NEPBBIM METOIOM pETy-
supoBanus B MUII.

Jlns1 perieHust KOJUIM3UOHHOW MpOOIeMbl PUMEHSIIOTCST Ha-
LIMOHAJIbHBIE HOPMBI [paBa OMPEIEIEHHOIO roCyaapcTBa, KOM-
NIETEHTHBIE 111 pPEIIeHUs KOHKPETHOTO BOIIPOCa U COAEpIKAIINe



IpenrcaHie O TOM, MPaBO KAKOTO roCyAapcTBa HEOOXOOMMO
HPUMEHUTD.

Kommm3noHHO-TpaBoBO#  CIOCO0  pa3pelieHnsi KOJUTM3UOH-
HOI1 Tpo0IeMbl OCYIIECTBIIsIETCS B ABYX (popMax:

1) nayuonanvroll (rocynapcTBO B CBOEM HALIMOHAJILHOM ITpa-
BE€ YCTaHABJIMBAET TaK HA3bIBa€MbIe MPABOBbIE HOPMBI «IIPSIMO-
ro» JICUCTBHUS, T. €. MaTepUaAJIbHBIE YACTHOIIPABOBbIE HOPMBI, Pe-
IJIAMEHTUPYIOIME I'PAXJAHCKUE NPABOOTHOLIEHUS, BKJIIOYAIO-
1€ UHOCTPAHHBII IEMEHT);

2) wmedcoynapoonoli (MCTIONIb30BaHUE  YHU(PULIMPOBAHHBIX
KOJUIM3MOHHBIX HOPM, COZIEPKAIIMXCS B MEXKYHAPOAHBIX JJOT0-
BOpax).

II. MaTepuaJbHO-NIPABOBOM METO/] OCHOBAH Ha yHU((]UKA-
M1 HOPM I'PaXJAHCKOTI'O YAaCTHOT'O IpaBa pa3HbIX roCyl1apCTB.

Jls1 perieHust KOJUTM3MOHHOM MPOoOJieMbl TPUMEHSIOTCS €1-
HOOOpa3Hble NMPaBOBbIE HOPMBI, COAEpKALIMECS B YHU(DULIMPO-
BaHHBIX IIPABOBbIX AKTaX, BKJIIOYAIOIIMX MaTepUaIbHbIE HOPMBI
IPakIaHCKOIO IpaBa, — B MHOTOCTOPOHHUX MEXAyHAPOIHBIX
JOrOBOPAaX, PErylIvpyolIMX pa3inyHble cepbl YacTHOro Ipa-
Ba (Hanpumep, Konsenuusa OOH o noroBopax MexyHapOoaHOU
KyIUIM-Tpofaxu ToBapos (1980 r.).

MartepuasibHO-IIPaBOBOM CITOCOO pa3pelIeHHs] KOITU3UOHHOM
npo0eMbl OCYIIECTBIIsIETCS B ABYX (popmax:

1) yHupUKaMA HAIMOHAIBHBIX T'PaXJaHCKO-ITPABOBBIX
HOPM;

2) MaTepUAJIbHO-IIPABOBOE PETYIMPOBAHKE NTOCPEICTBOM Ha-



LMOHAJIbHO-ITPABOBBIX HOPM IMPSIMOTO AEWUCTBHUSI.



4. ACTOYHUKU MUII

HcTounnk npasa — 310 cioco0 BHEITHETO BbIPaKEHH ST HOPM
NpaBa, 3aKPEIUISAIONIMX FOCYIaPCTBEHHYIO BOJTIO B COOTBETCTBY-
IOLIEM IIPAaBOBOM IpeINMCAaHUN, CAHKLIMOHUPOBAHHOM ToCy/ap-
CTBOM.

Oco06ennocTn ncrounuka MYII:

* BhIpaXkaeT OOBEKTUBHBIE YCIIOBHS )KU3HU OOIIECTBA;

* HOPMATHUBHO 3aKPEIUISIET TOCYIaPCTBEHHYIO BOJIO;

* UMeeT 001Ie00s3aTeNIbHbIA XapaKTep;

* COIEPKUT KOJUTU3UOHHbBIE HOPMBI.

Wcrounnkn MYII HocAT 1BOMCTBEHHBIN XapakTep: ¢ OHOM
croponsl, MUIT nipesicTaBisier coOoi OTpaciib HAIMOHAILHOTO
1paBa, a C JPyroil CTOPOHBI, PEryIUpPYyeT MeKyHAPOJHbIE IPax-
JaHCKME MTPAaBOOTHOIIEHHUS], IIe MEXIyHapOIHOE MPaBO BBICTY-
MAET CaMOCTOAATENIbHBIM UcTOYHMKOM MUYIL.

TepMHUH «UCTOYHUK» NTOHUMaeTca B reopur MYII gBosko:

1) B IIUPOKOM CMBICIIE, T/I€ MOl ICTOYHUKOM UMEIOTCS B BULY
YCJIOBUS MaTepUaIbHOM )KU3HH Y€I0BEYECKOro OOIIecTBa, KOTo-
pbl€ ¥ TIOPOKIAIOT TIPABO;

2) B y3KOM CMBICJIE T10J] NICTOYHUKOM ITOHMMAIOT Pa3/IMYHbIC
(bopMmbl, B KOTOPBIX CyObEKTHl MEXAYHAPOIHOIO MpaBa 3aKper-
JISIIOT COIVIACOBAHHBIE ITPAaBUIIa COOCTBEHHOI'O MOBEJEHUS B XOJIe
OOIIEeHUsT MeXAY cOOOM (MEXIyHapOIHbIE JOrOBOPHI M MEXIY-
HAPOIHO-TIPABOBbIC OOBIYAN).



Boiensior cienyoiye BuAbI icTouHukoB MYII:

1) wmearcoynapoonwie dozosopel Poccutickoii @edepayuu (PP)
U 0OWeNnPUBHAHHbIE NPUHUUNBL U HOPMbL MEHCOYHAPOOHO20 Npa-
6a (cornacHo 4. 4 ct. 15 Konctutyuuu P® aBisioTcst cocTaBHON
4acThio MpaBoBoy cucteMbl P®; B coorBetrcTBUM €O CT. 2 P3 «O
MeXTyHApOIHBIX Joropopax Pd» Me:kayHapoaHbI 10TrOBOP
P® o3HauaeT MexyHapOIHOE coriaiieHue, 3akaoueHHoe PO ¢
MHOCTPAaHHBIM T'OCY/IaPCTBOM (MJIM TOCYAAPCTBAMM ) TMOO C MEX-
JYHapOJHOM OpraHu3allieil B MMCbMEHHOM (hopMe U peryimpye-
MO€ MEXTyHAPOIHBIM MPABOM, HE3aBUCUMO OT TOTO, COIEPKUT-
Cs TaKO€ COIIAIlleHUe B OJHOM JOKYMEHTE WM B HECKOIbKHMX
CBSI3aHHBIX MEXAy cOOOU TOKYMEHTaX, a TaKXke He3aBUCUMO OT
€ro KOHKPETHOr0 HAMMEHOBAHU ).

2) mexncoyHapoOomslli 00biuaii (IPaBUIIO TIOBEICHMUS, CIIOKUB-
1eecsi B pe3y/ibTaTe HEOJHOKPATHOTO MPUMEHEHU s B MEKIyHa-
POZIHBIX OTHOLIEHUSIX U HE INPELYCMOTPEHHOE B MEXKIyHapOJ-
HBIX JIOTOBOPAaX W HOPMATHUBHO-IIPABOBBIX aKTaX; UCTOYHUKOM
MUII B P® saBnsiorcst 0ObIyan, MprU3HaBaeMble Ha TEPPUTOPUH
P®, nanpumep, Mukorepmc-2010).

3) 6nympennee 3axkoHo0amenvbcmeo (HalMOHAIbHbIE 3aKOHBI 1
MO/I3aKOHHBIE U MHBIE HOPMATUBHBIE aKThl, Harnipumep, ['paxgan-
ckuii Koieke P®, aBcTpuiCKuMi 3aKOH O MEXyHAPOAHOM 4acT-
HOM MpPaBe).

4) cyoeonas u apobumpadsicnas npakmuka (pelieHus CyJoB
BBICIIIUX WHCTaHIIUKA, KOTOpble MOTYT (POPMYJIMPOBaTh HOBBIE
HOpMBI paBa; B P® cyneOHas n apouTpaskHast MpakTUKA HE CUH-



TAeTCs1 UICTOYHUKOM ITpaBa).

B kauectBe mcrounnkoB MYII poccuiickoe 3akoHOOATENb-
CTBO IPU3HAET HALIMOHAJILHOE ITPaBO, MEKYHAPOAHbIE JOTOBO-
pbl 1 0ObIUaK, aHAJIOTUIO TIPaBa M 3aKOHA.



S. YHUOPUKAIINA B MUII

Heab yanpukamum (V) — B yCTpaHEHUU pa3Induil B PaBo-
BOM PEryJIMPOBaHUU OTIEIbHBIX MPABOMNOPSAKOB MYTEM CO3/1a-
HHS1 €JMHOO0OPA3HBIX MaTepHaIbHBIX HOPM, KOTOPBIE MOTYT OBITh
NPUMEHUMBI JIJIs1 perJIaMeHTAlIMU I'PaXJAHCKO-TTPABOBbIX MEX-
JYHapOJIHBIX OTHOILIEHUA.

¥V 8 MYII - 310 mporiecc co3aanusi eqMHOOOPa3HbIX HOPM B
HaLIMOHAJILHOM IPaBe OTAEJBHBIX TOCYIapPCTB.

Bonpocamu YV 3aHMMarorcs ciegymoimme MekAyHapOaHble
opranm3anum: BcemupHas Ttoprosas opranuzanus (BTO),
Me:xayHapOqHbIiI UHCTUTYT MO YHU(UKAIIMM YaCTHOTO IMpaBa
(YHUIPVYA), I'aarckue koHdepenumu no MUII, MexnyHapon-
Has ToproBas najnara, Kongepenuus OOH no toprosie u pas-
sutuio (FOHKTA]L), Komuccuss OOH 1o npaBy Mesx1yHapOaHON
toprosiu (IOHCUTPAJI) u np.

JlaHHBIE OpraHU3ayy IPOBOIAT PadOTY MO CO3JAHUI0 MEK-
JOYHapOIOHBIX JIOTOBOPOB, PETYJUPYIOIIMX Ppa3judHble cde-
Pbl MEXYHAPOIHOIO YACTHOIPABOBOIO B3aUMOAEWCTBUS IOCY-
JapCTB.

PesyabraTrom YV sBisietcs co3maHue eqMHOOOPA3HBIX KO-
JIM3UOHHBIX HOPM [1s1 pEryIMpOBaHKs OTHOILIEHU! B cpepe 00-
IIMX MUHTEPECOB HECKOJIbKMX rocyaapcts. Hanpumep, ['aarckas
KOHBEHIIMSI O MpaBe, MPUMEHUMOM K JIOTOBOPY MEXkIyHapOj-
HOW KYILUIM-TIpoAaxku ToBapoBs (1986 r.), bepHckne koHBeHIMN



0 MEXYHApOAHBIX KEJE3HONOPOKHBIX nepeBo3kax (1980 r.).

Y B MUII peanusyercsa Ha AByX YPOBHAX:

1) 6 mexrcoyrapoonom npase (Mexay 3aMHTEPECOBAHHBIMU I'O-
CyIapCTBaMU 3aKJII0YAETCS MEXKJyHAPOIHBIN JOTOBOP, IPU3BaH-
HBII PEryJupoBaTh ONpPeAeIeHHbIE OTHOLICHNUS);

2) 6o eHympuzocyoapcmeeHHom npase (NPUAAHAE HOPMaM
MK TyHAPOIHOTO JIOTOBOPA IOPUAMUYECKON CHJIBI B HAIIMOHATb-
HOM IIpaBe).

Boiensior cienyoiye BUAbL Y:

1) no eudy npasosvix omuouteHuii, oxeamvieaemvix Y: Y
npaBa COOCTBEHHOCTH, HACJIEJCTBEHHOrO, MHTEJUIEKTYaJIbHOTO,
TPAHCIOPTHOIO NIPaBa U T. [1.;

2) no udam mexcoyHapoOHsbIX 002080p08: YHUBEPCaIbHas Y
(MHOTOCTOPOHHHME MEXIyHAPOIHBIE JOTOBOPHI), PErMOHAbHAS
VY (MexayHapoAHble JOrOBOPHI, MOAMUCAHHBIE OrPAaHUYEHHBIM
KPYyroM rocyapcTB) U ABYCTOPOHHSIA Y (JABYCTOPOHHUE MEXTY-
HAPOJHBIE JOTOBOPHI);

3) no cnocody npasoeozo pezyruposanusi MedcOYHAPOOHBIX
omuowteHuti: Y KOJUTM3UOHHBIX HOpM (Harpumep, ['aarckast KoH-
BEHIMsI O IpaBe, IPUMEHMMOM K JOrOBOpaM MEXIyHapOJHON
KyIUIM-TIpofaxu ToBapoB (1986 1.), ¥ marepuaibHbIX HOPM (Ha-
npumep, Kousernnss OOH o noroBopax MexIyHapOIHOU KyTI-
m-nipogaxu ToBapos (1980 r.) u cmemanHaa Y (Mex1yHapos-
HBII I0TOBOP YHU(DPUIMPYET U KOJUTU3UOHHBIE, U MaT€pUasIbHbIE
HOPMBI, HarpuMep, BecemupHas KOHBeHIMSI 00 aBTOPCKOM TTpa-
Be (1952 r.).



XapaKkTepuCTUKa YHUPHUIIMPOBAHHBIX MaTepUaTbHO-TIPaBO-
BBIX HOpM:

1) aBnsotes lex specialis (cnenuaibHBIMUA) B COCTaBE COOT-
BETCTBYIOIIIEH OTPAC/IA HAITMOHAJILHOT'O TTPaBa;

2) BXOZAT B COCTaB MEXKIYHAPOJHOIO YacTHOIO Ipasa (Ha-
MpUMEpP, HOPMbI BEHCKOM KOHBEHIIMM O JOrOoBOpax MeEXyHa-
POIHON KyIUIA-ITpoaxu Tosapos 1980 r.);

3) yCTpaHSIIOT caM MCTOYHUK BO3HUKHOBEHUS KOJUIM3UM U,
COOTBETCTBEHHO, HEOOXOIUMOCTh €€ PEryJIUPOBAHUSI 1O BOTIPO-
cam, KOTOpbIE perJIaMeHTUPYIOTCS YHU(PUIIMPOBAHHBIMU HOpMa-
MH.



6. TAPMOHUN3AIIAA B MUII

TI'apmonuzamus (I') mpaBa — 310 nporiecc cOMMKeHUs HAlIU-
OHAJIbHBIX MPABOMOPSIIKOB, LIEJNbI0 KOTOPOTO SIBJISIETCS YMEHb-
IICHWE U YCTPAHEHUE Pa3INYUid MEKAY HUMHU.

I" ocyiecTBisieTcs M 3a npejenaMmu YHA(UKAIUY MpaBa, Mo-
9TOMY IpeJCTaBlIsieT co0oi Oosiee MUPOKOe MOHSATHE, YeM YHH-
Jukanus.

B npouecce I', B ommune ot yHU(pHUKAUMU, OTCYTCTBYET JI0-
TOBOPHBI PEKUM CO3/IaHUSI MEKTYHAPOJHBIX 00SI3aTeIbCTB IS
YYaCTHUKOB BHEIIIHESKOHOMUYECKUX OTHOUICHUN.

Bugpbi I

1) cmuxutinas (Haripumep, NpU KOJIOHW3ALUK, B PE3YJIbTATE
BOVH);

2) uyenenanpasnenHas (Haipumep, pelerys, T. €. OQHOCTO-
POHHEe 3aMMCTBOBaHUE OJJHUM I'OCYJapCTBOM Yy APYroro rnpaBo-
BBIX HOpM);

3) oonocmoponHss (KOrja MmpaBo OJHOTO TOCyIapcTBa BOC-
MIPUHKUMAET U UCTIONb3YET B CBOEW MPABOBOW CUCTEME OIBIT APY-
rux OoJsiee pa3BUTHIX TOCYIAPCTB);

4) e3aumnas (KOrjaa 3aMHTEPECOBAHHBIE TOCYAapCTBa B MPO-
1iecce COTPYAHMYECTBA MPEANPUHUMAIOT JEUCTBUS K COMMKe-
HUIO TIPaBa);

5) ocywecmensiemas ¢ UCNOALIOBAHUEM GHYMPUOCYOaAD-
cmeeHHbIX cpedcme (Korja roCy/1apCTBO BKJIIOYAET B CBOIO Ipa-



BOBYIO CUCTEMY HOPMbI MHOCTPAHHOI'O MPaBa);

6) ocyuwecmensiemas ¢ UCNONBL30BAHUEM MEHCOYHAPOOHO-NPA-
608bIX MeXaHU3M08 (ITPOUCXOIUT C YYACTUEM MEKITYHAPOIHBIX
OpraHu3alui, pesyabratoM Takod ' MOXET sSIBISAThCSA cO3a-
HUE MOJIEJIbHBIX W TUTIOBBIX 3aKOHOB, HAIIPUMEP, TUTIOBOW 3aKOH
FOHCUTPAJI «O06 3nexkTpoHHO# Toprosie» (1996 r.).

[" cayxuT 11enM pa3BUTHSI HALIMOHAIBHOTO TMpaBa, HO HOPMBI,
BKJIIOYEHHbIE B MPABO OTJEIBHOIO rocygapcTBa B pesysbrate I,
HE pelainT KOJUTM3MOHHOTO BOIPOCa, B OTJMYKME OT YHU(UIIU-
POBaHHBIX MAaTEpPUABHBIX HOPM, KOTOpPbIE CHUMAIOT KOJUIM3U-
OHHYIO TIPOOJIEMY ¥ TIPUMEHSIIOTCSI HETTOCPEICTBEHHO HapsIy C
JPYyT'MMHM HOPMaMH HalIMOHAJILHOTO TpaBa.

Bonpocamu I' u ynudukaiyy npaBa 3aHUMaETCs, HAPUMED,
Takasi MeXAyHapoAHasi opraHusanusi, kak EBpasuiickoe 9KOHO-
muueckoe coodecTBo (EBpA33C), 00beTMHMBIIIEE B CBOEM CO-
craBe Pecriyonuky benapych, Pecnyonmky Kazaxcran, Keiproiz-
ckyio Pecniyonuky, Poccuiickyio ®eneparmio u Peciyonuky Ta-
mxUKUcTad. OOHOM U3 LieJIed €€ CO30aHUs ABJISAETCA NEATENh-
HOCTbh, HallpaBJieHHasl Ha COMMKEHUE HAIIMOHAJILHO-TIPABOBOTO
pPEryJMpoBaHusl TOCYAapCTB-YUYACTHUKOB, (hOPMYJMpPOBaHUE U
BBEJ/IEHUE €/IMHbIX HOPM IpaBa, IPUMEHUMOTO Ha TEPPUTOPUU
crpal — wieHoB EBpA339C.

B pamkax EBpA3DC npoBoasATCs 3HAYUTETbHBIE CPABHUTEb-
HO-TIPABOBbIE MCCJIEIOBAHUSI, HA OCHOBE KOTOPBIX MPUHUMAIOT-
Cs1 KOHKPETHbIE PeKOMEHIalK 1o BonpocaM I u yHubpukauum
npaBa. [Ipumepamu Takux akTOB SIBJISIIOTCSI PEKOMEHAIUU 110



YHUDUKAIMU ¥ TApPMOHU3AIMY 3aKOHOJATENbCTBA TOCYAAPCTB —
wieHoB EBpA3IC B cpepe npoTMBOAEUCTBHS MOHOIIOJIUCTHYE-
CKOM JIeATEIbHOCTU U Pa3BUTUS KOHKYPEHIIMHU, IO TapMOHU3a-
MM 3aKOHOJATENbCTBA rocyaapcTB — wieHoB EBpA3IC o Gup-
Kax U OUPKEBOU AESITENLHOCTH U JIp.



7. HPUHIIAIIbI MYI1

Hpuamuner MYIT — 3170 OCHOBHBIE Havyasa, 0a30BbIe TIOHS-
THA, ucnonb3dyemsle B MYIL

Mo:xHO BbLIEIUTSH crienyomue mpuHumnsr MYIIL.

1. Hauuonanvhwlii pescum — MpeOCTaBICHUE NHOCTPAHHBIM
(puzryeckuM ¥ OPUANYECKUM JIMIIaM TOTO ke oObeMa IpaB U
00513aHHOCTEN, YTO U OTEUECTBEHHBIM, 32 MCKIIIOUCHUSIMH, 3a-
KPEIUIEHHBIMU B HAIIMOHAJBHOM MpaBe. [laHHbI MPUHIUIT MO-
KET CONEePKaThCS KaK BO BHYTPUTOCYJAPCTBEHHOM IIpaBe, TaK U
B MeX1lyHapogHoM goroBope. B P® oH 3akperieH B cT. 62 KoH-
crutyuuu P® u B psge Ipyrux mpaBoBbIX aKTOB.

2. Pexcum Haubonvuiezo O1az0npusimcmeosanusi — Npeno-
CTaBJICHWE MHOCTPaHHBIM (PU3UYECKUM U I0PUIUIECKUM JIULIAM,
a Takxe JuiamM Oe3 rpaJaHCTBa TOro ke oObema Mpas, npede-
PEHITNI U JILIOT, KOTOPBIA UMEIOT CYOBEKTHI TPEThEro rocyap-
crBa. JlaHHBIA TIPUHIIATT MOKET OBITh YCTAHOBJIEH TOJIBKO B MEX-
JYHapOJHOM JOTOBOPE.

3. Bzaumnocme — nipefocTaBlieHre CyObeKTaM OIHOTO JIOTO-
BapUBAIOIIEr0OCs TOCYAapCTBA TAKOTO Ke 00beMa MpaB U 00sI3aH-
HOCTEH, KOTOPBIN TIPEIOCTaBNIEH CyOBEKTaM JIPYroro JOroBapu-
BaIOLLIETOCs rOCy/1apCTBa.

Buabl B3aumMHoOCTH: (hopmanvhas (IpegoCcTaBiIeHUE WHO-
CTPaHHBIM CyOBEKTaM TaKOr'o e 00ObeMa MpaB U 0O0SI3aHHOCTEH,
KOTOPBIN IMEIOT CYOBEKTHI JAHHOTO TOCYJAPCTBA) U MAMepUans-



Hast (MpeJoCTaBJIeHHe MHOCTPAHHBIM CYOBEKTaM TaKoOTo ke 00b-
eMa TpaB 1 003aHHOCTEN, KOTOPHIN MIPEJIOCTABIICH UM B CBOEM
rOCy/1apCTBe).

4. Pemopcuu — OTBETHBIE JAEMCTBUS OJHOIO rOCylapcTBa Ha
BBEJICHUE [IPYTMM TOCYJapCTBOM CIELHUAIbHBIX OrpPaHUYEHUI
npaB Ajs1 CyOBEKTOB IepBoro rocygapcrtsa. B P® pemienne o
BBEJIEHUU OTBETHBIX Mep npuHumMaetcs [IpaButensctBom PO.

5. Measicoynapoonas eedxcausocmo (comitasgentium — JiaT.) —
B XVII B. B rojulaHCKOM IIPaBe SABJIAIACH YCJIOBUEM IIPUMEHE-
HUSl THOCTPAHHOTO TTpaBa Ha TEPPUTOPUM KaxkJIOTO rocyaapcTBa
Ha OCHOBe B3auMHocTU. B coBpemennom MUII npaktuyecku He
VICTIONB3YETCS, TAK KaK SABJISETCS HEOIPENEICHHBIM U JAET BO3-
MO>KHOCTB JIETKO UCKJIIOYUTh IPUMEHEHUE MHOCTPAHHOT'O ITPaBa.

Cospemennslie nipaBoBebl (P. M. XoaplkuH) Takke BbLIES-
I0T TaK Ha3bIBAEMbIE KOJUIM3UOHHBIE NpuHUUNb B MYII nin
MPUHLMITBL (POPMUPOBAHUS COEPKAHMS KOJUTU3MOHHBIX HOPM B
MUIL

Crienmpuka KOJUTM3UOHHBIX IMPUHIMIIOB COCTOUT B CJIEIYIO-
LIEM:

1) HOCAT yHUBEPCAJIbHBIN XapaKTep, T. €. OCHOBOW UX IpUMe-
HEHUs JJOJDKEH ObITh aHATIU3 Pa3IMYHbBIX MPABOIOPSIIKOB;

2) HarpasJICHBl HA JIOKAJIU3aLMUI0 OTHOLIEHUHA CTOPOH B TOM
MIPABOIOPS/IKE, KOTOPBIN HAWTYUIIIMM 00pa3oM 0OECIIeUuT pea-
JIM3ALIMIO NPAB Y 3aKOHHBIX MHTEPECOB BCEX CTOPOH ITPABOOTHO-
LICHHUS.

MOKHO BBIIEJIUTH CAEIYIONIME TPU KOJUTM3UOHHBIX MTPUHIIM-



na:
1) 3amMTHI paB YEIOBEKA;
2) HanOoJIee TECHOU CBSI3H;
3) cTpemiieHus K YHU(DUKAIUY.



8. MIOHSATUE M CTPYKTYPA
KOJIJIN3NOHHON HOPMBbI

[Ipumenenue komsuonHor HopMbl (KH) aBnserca ocHOB-
HBIM CITIOCOOOM pa3pelieHus KOJUTM3MOHHOU TIPOOJIEMBI.

KH (collisia, collision — nar.) — 370 HOpMa, yKa3bIBalollasi
MPaBO, KOTOPOE JOJIKHO ObITh MPUMEHEHO K JIaHHOMY MEK]1y-
HapOJHOMY I'PaXJaHCKOMY ITPABOOTHOILEHMIO, T. €. OIPEAess-
I01[as KOHKPETHBIN MPaBOMOPSIIOK, KOMIIETEHTHBIN JJIsl pa3pe-
IIEHU S KOJUTM3UOHHOTO BOIIPOCA.

KH — 310 0oCcHOBa mJisi pemeHusi KOJUIM3UOHHOTO BOIPOCa,
(pynmament MYIIL.

KH mnpeacraBnsier coboii HopMy 00111ero, abcTpakTHOTO, OT-
CBUIOYHOI'O XapaKTepa, KOTopasi He COIEPKUT MaTepUaIbHOM MO-
JIeIV TIOBEICHNsI, He YCTaHABJIMBAET MPaB U OOS3aHHOCTEN CTO-
POH, a TOJIbKO Ha OCHOBE 3AJI0KEHHOTO B 3TOM HOPME OOBEKTUB-
HOT'O KPUTEPUS OIPENIENSAET, IPABO KAKOTO TOCYJapCTBa JOJIKHO
peryipoBath cootrBercTBylomme otHomenusa (M. B. 'erbman-
ITaBnoBa).

HeoOxomumocts cymecrBoBanusi KH oOycnoenena pasminyu-
€M IIPABOBBIX CHCTEM, TIOCKOJIbKY OJJTHH U T€ K€ YaCTHOIIPABOBBIE
OTHOLLEHMS MO-Pa3HOMY Pa3pelIaloTCs B pa3HbIX TOCyJapCTBaXx.

KH B coBokymmHOCTH 00pa3yeT KOJUTM3MOHHOE IMPaBoO, KOTOPOe
spisiercss noxpcuctemort MUII, cocraBnsier uHCTUTYT ero OOmmeit



YacTu, UMEEeT HAlIMOHAJIbHBINA XapaKTep, TaK Kak B IIPABOMOPSI-
Ke KaXXJI0TO TOCY/IapCTBa €CTh CBOE COOCTBEHHOE KOJUTM3UOHHOE
paBo.

KH neiictByeT COBMECTHO ¢ MaTepUaJIbHO-IIPAaBOBOI HOPMOHA,
SIBJISIETCSI OTCHIJIOUHOW HOPMOM, TaK KaK He CONEPKUT MpaBuUiIa,
10 KOTOPOMY MOKHO yperyMpoBaTh BO3HUKIIYIO TIpoOiemMy, a
OTCBhUIAeT JIMOO K MaTepuabHON HOpME KOMITETEHTHOTO TIPaBO-
NOPSIZIKA, JIMOO K MEXAYHAPOIHOMY JOTOBODY.

Crpykrypa KH Briouaer 1Ba anemeHra:

1) o6vem — onpenensieT BUI U COAEpPKAHUE T'PAKTAHCKOTO
MIPABOOTHOIIIEHH S, K KOTOPOMY MPUMEHMMA JIaHHAsl HOpMa;

2) npueszka — oIpenensieT MpaBONOPSIOK, MOJIEKAIMI
MPUMEHEHUIO K JAHHOMY ITPABOOTHOIIEHHUIO.

O6BeM COOTBETCTBYET OMpPe/IeIEHHOMN 001aCTH ITPABOBOT'O pe-
TYJMPOBaHUS, HAITpUMep, JOTOBOPHBIE 00sI3aTeIbCTBA, HACHIE/-
CTBEHHBIE ITPABOOTHOILEHHUS.

Konmu3noHHy0 NpuBsA3KY 4aCcTO UMEHYIOT «(POPMYJION MpH-
KpeIUIeHUs».

[TpuBenemM npuMepbl KOJJTM3UOHHBIX MPUBSI30K:

* JIMYHBINA 3aKOH (pusnueckoro Jyimna (lex personalis), BKJI0-
YyaeT 3aKOH rpaxaHcTBa juua (lex patriae) v 3aKOH MecTa KHU-
tenberBa Juia (lex domicilii) (ct. 1195 'K P®, ct. 156 CK P®);

* JIMYHBIA 3aKOH lopuauyeckoro juia (lex societatis) (cr.
1202 TK P®);

* 3aKOH MecTa HaxoxxaeHus Bemm (lex rei sitae) (ct. 1205 I'K
PO);



* 3aKOH MecTa coBepiiieHus akTa (lex loci actus) (ct. 1209 'K
PO);

* 3aKOH MecTa coBeplieHus npaBoHapymenus (lex loci delicti
commissi) (ct. 1219 'K P®);

* 3aKOH, U30paHHbI apOuTpamu (lex arbitri) (a63. 2 1. 1 cT.
1186 'K P®).



9. BUJIbI
KOJLJIN3NOHHBIX HOPM

Kosmmznonnsie Hopmel (KH) nogpaszaesnsiorcs Ha BUABI B 3a-
BUCHMOCTH OT KpUTepHs, MOJIOKEHHOTO B OCHOBY KJjlacCH(UKa-
117078

ITo popme KOMIM3HMOHHOM NPUBA3KH BBIICIISIOT:

1) oonocmoponnue KH (puBsi3Ka Takol HOPMBI NPSIMO yKa-
3bIBA€T MPABO KAKOTO TOCYIAPCTBA MOJIEKUT MPUMEHEHUIO,
OOBIYHO YKa3bIBa€TCs OJIHO, Yallle HAIIMOHAbHOE MTPaBO, HAMPH-
Mep, MOJbCKasl KOJJIM3MOHHAsI HOpMa yKa3blBaeT Ha MpPUMEHe-
HUE NOJIbCKOTO IIpaBa);

2) osycmoponnue KH (He onpenesnsioT MpaBo KOHKPETHOIO
rocy/1apcTBa, a MpeAycMaTpUBaIoT B Ka4eCcTBe BIOOpA IMpUMeEHe-
HUE KaK OT€YeCTBEHHOI'0, TaK ¥ MHOCTPAHHOI'O MpaBa).

IIo chopme npeanucaHust BbIICISIOT:

1) umnepamuenvie KH (kaTeropuyeckasi HopMa, cofepskarasi
BJIACTHOE TpEINMCAHUE 3aKOHONATENsl O MPUMEHEHUU TOJBKO
OJHOT'O ONPEAESICHHOTO paBa, OTCTYIUIEHUE OT KOTOPOro HeJl0-
MYCTUMO, Hanipumep, cT. 1205 I'K P®);

2) arvmepramusHvie KH (MMEIOT HECKOIBKO KOJUIM3UOHHBIX
NPUBS30K U MPEJOCTABIAIOT MPaBO BbIOOpa OJHON U3 HUX, Ha-
npumep, ad3. 1 m. 1 cr. 1209 I'K P®);

3) Jucnozumuenvie KH (pefocTaBIIsSIOT CBOOOLY yCMOTpe-



HUS B YaCTH BHIOOPA MPUMEHNMOTO K OTHOIIIEHUIO TTPaBa, OMrpa-
SICh HA TIPUHLIMIT ABTOHOMHH BOJIM CTOPOH, Harpumep, cr. 1210
'K PD).

ITo npaBoBoii (hopme BHICISIOT:

1) enympuzocyoapcmeennvie KH (conepxarcsi B HAlIMOHAIb-
HOM ITpaBe, HanpuMmep, pasaen VI u. 3 'K P®D);

2) 0ozosoprble KH (conepkarcs B MEXyHAPOAHBIX JIOTOBO-
pax, Hanipumep, ['aarckas koHBeHMsA 1986 r. o npase, mprMe-
HUMOM K JJOTOBOPY MEXAYHAPOJHOM KYIUIU-ITPOIaXk1 TOBAPOB).

IIo 06 beMy IPaABOBOI0 PEryJUPOBAHMS BHIJIEISIOT:

1) o6uue KH (comepkaTr HOpMy OOIIEro XxapakTepa, HarpH-
Mep, rpakAaHCKasi JeecocOOHOCTh (PU3MUECKOTrO JIMIA OIpe/e-
JISI€TCs 10 €ro JIMYHOMY 3aKOHY);

2) cneyuanvhvle KH (HOpMa, AeWCTBYIONIAsl B OIPEIEIEHHBIX
Clly4asix, HarpuMmep, rpakIaHcKasi JeecrioCOOHOCTh MHOCTPaH-
HOT'O TpaskJIaHMHA OTpe/iesisieTCsl M0 3aKOHY T'paskJaHCTBa JTO0
JIOMULIWIISA).

CoBpemenHbie aBTOpPbI Tak:ke AeasaT Bce KH na:

1) kKymyasTuBHbIe (cComepXkar MpPUBSA3KHU, MOMJIEKAIINE
OJHOBPEMEHHOMY TPUMEHEHHUIO IMYyTEM HaJOXeHUs1 (OT Jar.
cumulatio — «HaKOIJIGHUE» ), T. €. IPABONPUMEHUTEb 0Opara-
eTcsl K HECKOJIBKMM ITPABOBBIM CHUCTEMAaM [Isl pelIeHus] KOJLIH-
3MOHHOTrO Bompoca, Harpumep, B cT. 1209 'K P® ycranosneHo,
4TO C/IeJIKa, COBEpINEHHAs 32 TPaHUIIeH, He MOXET OBbITh MPH-
3HaHA HENEeWCTBUTENLHOW BCJIEACTBUE HECOOIONeHUs (DOpMBI,



ecii coOJTIofIeHb! TPeOOBaHUSI POCCUIICKOTO TIpaBa) U ajbTep-
HATUBHBIE (HOPMBI, COIEpkKalllie MPUBS3KU, KOTOPbIE MOXXHO
PaBHOIIEHHO TPUMEHSTh). BHIOOp B OAHOM cCilyuyae mpuHajie-
KUAT HOCUTENsIM TpeOOBaHusl, a B APYroM — cyay. Tpaauron-
HBIM TTPUMEPOM AJIbTEPHATUBHOW MPUBSIZKU sIBjIsieTcs cT. 1221
I'K P® «IIpaBo, nogyexaniee NpUMEHEHUIO K OTBETCTBEHHOCTH
3a Bpe[l, MPMUYMHEHHBIN BCJIECTBUE HEIOCTATKOB TOBapa, pado-
ThI WM yCIIyTW». Ee npruMeHeHne npeaycMaTpyuBaeT, YTo MoTep-
TNIEBIIIUI TTPY TPEIbSBICHUH TPeOOBAHUS O BO3MEIIEHUH Bpeaa,
NPUYMHEHHOTO BCJIEACTBUE HEJOCTATKOB TOBapa, paOOThl WM
YCIIYTH, MOXKET BHIOpaTh JOOYIO M3 TpeX aJbTepHATUB MPUMEHHU-
MOTO IPaBa;

2) IByCTOPOHHMHE (JIAI0T BO3MOKHOCTb BBIOOPA MTPUMEHUMO-
o MpaBa) U OJAHOCTOPOHHHUE (HOPMBI, KOTOPBIE MPSIMO Ha3bl-
BaIOT NOJJIEKAIlIEE TPUMEHEHHIO MaTEPUAJIBHOE MTPaBo);

3) rmOkme (Harpumep, 1. 5 cr. 1211 'K P®: «K moroso-
Py, colepxkalieMy JIEMEHThbl pa3IMuHbIX TOTOBOPOB, IPUMEHSI-
eTcsl [PaBO CTPaHbl, C KOTOPO 3TOT I0rOBOP, pPacCCMaTpUBAEMBblid
B IIeJIOM, HanboJjiee TECHO CBsSI3aH») U KeCTKHe (Hampumep, I1.
1 cr. 1205 'K P®: «Conepxanue npaBa COOCTBEHHOCTH OIpe-
JieJIsieTCsl IO TIPaBY CTPAHBL, I71€ ITO UMYIIECTBO HAXOAUTCS» ).



10. TOJIKOBAHUE
KOJIJIN3UOHHOU HOPMBI !
PA3PEIIIEHUE «<KOH®INKTA

KBAJINPUKAITNN»

ToaxoBanue KH HarpaBiieHo Ha yACHEHHE €€ CMBICIIA U OCO-
OeHHOCTel MPUMEHEHHMsI, a TAKKe Ha OIPEeAeICHNE UCTIONb3Ye-
MBIX B HEW IOPMINYECKUX TEPMUHOB U NMTOHATHH.

IOpuanueckre TepMHMHBI M NOHATUSA (Hampumep, «dopma
CHIEJIKW», «JIBUKHMOE U HEIBUKUMOE MMYIIECTBO», «IEECIO-
COOHOCTB») coliepkaTcsl Kak B 00beMe, Tak U B npuBsizke KH u
4acTO UMEIOT pa3Hble ONPEAEICHNS B Pa3HBIX IIPABOBBIX CHUCTE-
Max.

Ot eaAMHOOOPA3HOTO U NMPABUIILHOTO TOJIKOBAHMS IAHHBIX T10-
HATHUI 3aBUCUT pe3yJIbTaTUBHOCTh KBammdukamu (K) u npume-
HeHMs KoHKpeTHou KH, a 3HauuT, 1 ycrenHoe pereHne KoJUim-
3MOHHOI'O BOIIPOCA.

[TpoGneMy HecoBHaJeHMS MO CMBICTY IOPUIMUYECKUX TEPMHU-
HOB B pa3HbIX npasonopsakax B MUII Ha3biBaloT «kOHINK-
TOM KBaJH(puKaAnuii».

Briensior nepBu4Hy0 1 BTOpHYHYIO K.

ITpu nepeuunoii K cyn pjist paccMOTpEHUs Jefia UCTIONb3YeT
HOHSATHSI COOCTBEHHOTO 1paBa 1 poBoauT K Ha ocHoBe lege fori.



JlaHHasi Teopusi MpeaNnuChiBaeT MPABONPUMEHUTENIO HA CTAAUN
MEPBUYHOM KBATU(PUKAIIUYA PYKOBOJICTBOBATHCS TOJIBKO CBOMMU
NPEe/ICTaBJIEHUsIMU O ITPaBe, BOCIIPUHUMAs 0OCTOSTEbCTBA JIeNa
CBOUM IPaBOCO3HAHUEM.

Ecnu no pelieHuio cyaa K paccMaTpuBaeMOMY OTHOIIEHHUIO
IPUMEHUMO MHOCTPAHHOE MPaBO, TO BCE MOCIEAYIOIIUE KBaM-
(pukarmu OymyT OCHOBBIBAThCSI HA TOHSITUSIX, ONPEICTMMBIX Ha
OCHOBE OIPENIEIEHHOIO CY/IOM MHOCTPAHHOIO IpaBa (émopuu-
Has K).

Bropuynas K nogunHsercs 3akoHy, KOTOPOE peryjmpyer oT-
HoleHue 1o cyiectBy (lege causae). B nanHOM ciydae npaBo-
NPUMEHUTENTh, OOPATUBIIKUCH K MHOCTPAHHOMY IMPAaBOMOPSIIKY,
JOJKEH PACCMOTPETh BO3HUKILIMI BOIPOC C TOUKU 3PEHUS «Uy-
JKOTO» TIPaBa.

CropoHHHMKYM Teopun aBTOHOMHOM K (pa3padoran Hemell-
KU KoJutm3uoHucT . Pabenb) mpeanaraiorT MCKaTh pellieHue
pOOIEMBI TOJIKOBAHUST KOJUTM3MOHHON HOPMBI HE TIOCPEICTBOM
BeIOOpa Mexx1y lege fori u lege causae, a mytem cpaBHeHUS Ka-
TErOpyvii ¥ KOHCTPYKIIUIA, KOTOPbIE B HUX UCHONB3YIOTCS, C TEM
9YTOOBl HA OCHOBE COBIMAJEHUI U CXOJCTB Ha Oa3uce MpOBEIeH-
HOTO CPaBHUTEJIBHO-TIPABOBOTO aHAJIM3a CO3/1aTh OCOOYIO, «aB-
TOHOMHYI0» KBUTU(PUKAITUIO, HAMTYYIITUM 00Pa30M MPUCTIOCO0-
JIEHHYIO 11 LeJieid peryJMpoBaHusl TPAHCTPAaHUYHBIX OTHOILIE-
HUM.

Perynmuposanue npotinem K 8 MUIT P® ocymiectBisiercs: B
coorBercTBUM cO CT. 1187 I'K P®, 1. e. npu onpexnenennu npa-



Ba, MO/JIEKAIIETO MPUMEHEHUIO, TOJIKOBAHUE IOPUINYECKUX TTO-
HSATHUU OCYIIECTBIISIETCSA B COOTBETCTBUH C POCCUMCKUM IPABOM,
€CJIM MHOE He MPEeAyCMOTPEHO 3aKOHOM. B kauecTBe uckimove-
HUS1 B ONPE/IEICHHBIX CJTy4asix B M. 2 TaHHOM CTaThbU PEAYCMOT-
peHa BO3MOXHOCTb OcyliecTBIeHust K Ha 0CHOBE MHOCTPaHHOTO
rpasa.

Cy11ecTByI0T clielyolye TeOpHu pa3peneHuss KOH(IUK-
Tta K:

1) K no 3axony cyoa;

2) K no npasy cywecmeéa omrouteHust (IO TpaBy TOTO rOCy-
JapcTBa, C KOTOPBIM OTHOIIIEHNE HanOoJiee TECHO CBSI3aHO);

3) meopusi asmonomnoti K (BHyTpurocynapcrseHHass KH cBs-
3bIBa€T OTEYECTBEHHOE ITPABO C MHOCTPaHHBIM, 1 06beM KH noi-
’KEH UCIIONTb30BATh MTPABOBbBIEC TIOHATH S, OOIIHE JIJISI BCeX MPaBO-
MOPSIJIKOB, MPABOBBIE TTOHATHUSI KOJUTM3UOHHON MPUBSI3KU JOJIK-
HBbI TOJIKOBAThCS B COOTBETCTBUU C 3aKOHOM CYAQ).



11. IPUMEHEHUE
KOJUIN3NOHHbBIX HOPM

[Tpumenenue koum3noHHbIXx HopM (KH) Ha npakTuke cran-
KHBAETCs C OMpeeSIeHHbIMUA MP0o0JeMaMu, KOTOPhIE CBSI3aHbI
¢ orpaHnueHusmu nercteus KH, cpean HUX BBIAETAIOT cleny-
IOLIHE:

1) obpamnas omceinka u omeviaka K npasy mpemweli cmpa-
Hbl:

* BO3HUKHOBEHHE OOpaTHOM OTCBHUIKM CBSI3aHO C MpPUMEHe-
HUEM MHOCTPAHHOTIO MpaBa, peanucaiHoro npumeHennoi KH,
KOTrJla HEOOXOIUMO PEIIUTh BOMPOC O TOM, KaKOM 0OBeM pe-
T'YJMPOBAHUSA UCIONb30BATh: BCE NHOCTPAHHOE MPABO B 1IEJIOM,
BKJtouas u ero KH, niam Tonpko MaTepralibHO-IIPaBOBbIE HOPMBI
JAHHOTO TPAaBOIOPSIIKA;

* B P® B coorBerctBum co c1. 1190 'K P® mobas orchuika
K MHOCTPaHHOMY IIPaBy JOJKHA paCCMaTpPUBATBHCS KAaK OTCBHIIKA
K MaTepuajbHOMY, a HE K KOJUIM3MOHHOMY IPaBy COOTBETCTBY-
fored crpanbl. MckinioueHre u3 3Toro o0Iero mpaBuia JoImyc-
KAaeTcs B OTHOILIEHUY IPABOBOIO MOJIOKEHUS (PU3NYECKOTO JIU-
1a, Korja oOparHasi OTChIJIKA MHOCTPAHHOI'O MpaBa MOXET MpH-
HUMAThCS B CIIydasiX OTCBUIKM K POCCHIICKOMY TIPaBy;

2) 02060pKa 0 nyoAUMHOM NOPsIOKe:

* [O3BOJISIET OTPAHUYUThH NTPUMEHEHHE HOPM MHOCTPAHHOIO



MpaBa, K KOTOpbIM oTchutaeT KH, 4To NpuBOAUT K OrpaHUYEHUIO
nmenricTBus HanmoHausHOU KH;;

* B pe3y/brare NMPUMEHEHUsl JaHHOU OrOBOPKM HMHOCTpaH-
HOE MPaBO, OIPEIEJIEHHOE C TOMOIIIBIO BHYTPUTOCYIaPCTBEHHON
KH, He MoxeT ObITh IPUMEHEHO, €CJTU TaKoe TPUMEHEHHE TTPO-
TUBOPEUYUT MyOJTMYHOMY TIOPSIJIKY JJAHHOW CTPAHBI;

* COAEPXKUTCS B IIpaBe BCEX CTPaH, UMEET pa3Hble, HO CXO-
)KUe 110 CMBICITY ONpeJesieHus, HalpuMep, «ITyOJIMYHbIe UHTe-
pecst KHP» B Kutae, «MexayHapomHbIi MyOIUYHBINA TOPSIOK»
B CIIA, «ocHOBBI paBonopsiika» B P®;

3) npumenenue UMNEPAMUBHBIX HOPM.:

* umriepatuBHble HopMbl B MUII — ocobas rpymnmna nmnepa-
TUBHBIX HOPM HallMOHAJIBHOTO 3aKOHO/ATENbCTBA, IPUMEHEHUE
KOTOPBIX HE MOXET ObITh MCKJIIOYEHO TI0 JOTOBOPEHHOCTHU CTO-
poH Wi nyteM npumenennsa KH;

* IpUMEHEeHNe MHOCTPAHHOTO MPaBa MOKET ObITh OrPAHUYEHO
B CWJIy JIEVICTBUSI UMIIEPATUBHBIX HOPM.

B MUII ocoboe peiictBre Ha mpumenenne KH okasbiBaioT Tak
Ha3bIBa€Mble CBEPXHMIIePATHBHbIE HOPMBI — HOPMBI, Orpa-
HUYMBAIOIIKE HE TOJIKO aBTOHOMMIO BOJIM CTOPOH, HO U PE3YJlb-
Tart BeIOOpa npaBa B coorBeTcTBUM ¢ KH, T. €. monyexarue mpu-
MEHEHHUIO JIJI1 pa3pellieHnsI KOHKPETHOIO JieJla HE3aBUCHMO OT
TOr0, KaK¥M IIPaBOM PETYJIMPYETCS TPABOOTHOLLIEHHUE.

[IprMeHeHre CBEpXUMIIEPATUBHBIX HOPM HE 3aBUCUT HHU OT
COIJIAIlIEHH s CTOPOH O BhiOOpe mpasa, Hu oT KH crpans! cyna.

B P® Bomnpoc 0 npuMeHeHnr TaKuX HOPM pelleH B cT. 1192



'K PO, coracHO KOTOpO# JaHHbIE HOPMBI IOJIKHBI IPUMEHATh-
Cs1 HE3aBUCHMO OT MOJIEKAIIEro TPUMEHEHHIO MPaBa, T. €. IpU-
MEHEeHUEe TAKUX HOPM SIBJIsIeTCS] 00SI3aHHOCTHIO cyna. CBepXuM-
NepaTUBHbIE HOPMBI IPYTOM CTPaHbl «CYJ MOXET MPHUHATh BO
BHUMAaHME», €CJIM COUTET, YTO /JIs1 3TOr0 €CTh OCHOBAHUS, YCTa-
HOBJICHHBIE B 3aKOHE;

4) «pacuennerue» (om ¢bp. depecage) npusszku KH:

* onpeessieTcsl Kak MPUMEHEHUE pa3IMyuHbIX IIPABOBBIX CH-
CTeM K pa3HbIM 3JIeMEeHTaM OJTHOW 1 TOM ke CAEJKU (Harmpumep,
MPUMEHEHNE PA3JIMYHBbIX MPABOBBIX CUCTEM K Pa3jM4HbIM 4a-
CTSIM OJIHOT'O M TOTO K€ JOrOBOPa, KOI/1a CTOPOHBI IOTOBOPUIIUCH
O TaKOM IPUMEHEHUN);

* B P® peiicTByeT npaBuio, COMacHO KOTOPOMY K JIOTOBOPY,
COAEPXKALIEMY IEMEHTHI PA3JIMYHBIX JOTOBOPOB, TPUMEHSIETCS,
€CJIM MTHOE HE BHITEKAET U3 3aKOHA, YCIIOBUM WY CYIIIECTBA JIOTO-
BOpa MO0 COBOKYITHOCTU OOCTOSITENIbCTB [IeJla, IPABO CTPAHBI,
C KOTOPOU 3TOT JOTOBOP, paCCMAaTPUBAEMBIN B 11€JI0M, HarOoJee
TecHO cBsi3aH (1. 5 cr. 1211 'K P®).



12. IPUMEHEHUE
NHOCTPAHHOI'O ITPABA

[Mocrne perieHust KOJTM3MOHHOTO BOTIPOCA M BBIOOPA MpHMe-
HUMOTO ITpaBa BO3HUKAET HEOOXOAUMOCTh IIPUMEHEHH S N30paH-
HOTO TpaBa.

Ecmu m30paHHOe MpaBo SABJISETCS MHOCTPAHHBIM, TO CYyOb-
eKT MPaBONPUMEHEHUsI CTAJIKUBAETCS C MPOOIeMOi orpeese-
HUS OOIIUX TIOHSATHH WHOCTPAHHOTO IpaBa, €ro TOJKOBAHUS U
0CcOOEHHOCTEN MPUMEHEHUSI.

B pa3HbIX MpaBOBBIX CHCTEMAaX CYILECTBYET pa3Ju4ne B MO-
HUMaHUH WHOCTPAHHOTO mpaBa. Tak, B KOHMUHEHMANLHOL
npasosoli cucmeme WHOCTPAHHOE MTPABO MOHUMAETCS TaK Ke, KaK
U OTEYeCTBEHHasl MpaBoBasi CHCTeMa, T. €. KaK COBOKYITHOCTb
HOpM, 00sI3aTeNIbHBIX K MPUMEHEHUIO, a aH2A0-AMEPUKAHCKOe
npaso BOCTIPUHUMAET MTHOCTPAHHOE MPaBO KakK (pakTudeckoe 00-
CTOSITEJILCTBO, MOJIJIesKalllee TOKa3bIBAHUIO B OOIIEM MOPSIIKE.

B P® cyn ocymiecTBisieT mpuMeHeHHMe MHOCTPAHHOIO Tpa-
Ba BO WCIOJIHEHWE CBOMX IPABONPUMEHUTEBHBIX (DYHKITHMA,
T. €. ex officio (Mo moKHOCTH) 17151 OINpe/ieieHUsI HOpMAaTHB-
HO-TIPaBOBOM 0a3bl Cy/IeOHOTO pelleHUsI.

Takum ob6paszom, cornacho 1. 1 cr. 1191 T'K P®, ecu cyn
NpUMEHSIeT MTHOCTPAHHOE MPaBO, TO OH JIOJKEH MPUMEHSTh He
TOJIKO MHOCTPAHHBIE 3aKOHBI, HO YUUTHIBATh OObIYaH, CYJCOHYIO



MPaKTUKY (CyneOHbIe MpereIeHThI) B TeX Mpefesiax, B KAKMX OHU
NPU3HAIOTCS UCTOYHMKAMU ITpaBa B 3TUX rocyaapcrBax. Bmecre
ctem B a03. 3 1. 2 ct. 1191 'K P® npenycmoTpeHo nosoxeHue o
TOM, YTO 1O TPeOOBAHUSIM, CBSI3aHHBIM C OCYILIECTBIIEHHEM CTO-
pPOHAMU TIPEeANPUHUMATETbCKON NEeSITeTbHOCTU, OpeMsl TOKa3bl-
BaHUS COZIEPXKaHMsI HOPM MHOCTPAHHOTO MTpaBa MOKET OBITh BO3-
JIO)KEHO CYJIOM Ha cTOpOHbI. Pemienne Bonpoca a(ppeKTMBHOCTH
MPUMEHEHN 1 MTHOCTPAHHOT'O IIPAaBa M YCTAHOBJIEHU I COIEPKaHU
€ro HOPM 3aBUCHUT OT TOTO, KaK pacripe/iesieHbl 00s13aHHOCTHU TIO
YCTaHOBJIEHUIO COAEPKaHU S HHOCTPAHHOTO IpaBa MEX ]y CTOPO-
HaMU U CYJIOM.

31ech BO3MOKHBI CJIEIYIOIIME BAPUAHTHI PACIIpee/IeHN 1 yKa-
3aHHBIX OOSI3aHHOCTEM:

1) 3akOHOAATENIb OTHOCUT YCTAHOBJIEHHE CONEPKAHUS MHO-
CTPaHHOTI'O IpaBa K 0OS3aHHOCTH CyJa (CTOPOHBI MOT'YT OKa3bl-
BaTh B 3TOM COJEWCTBUE CYyaY);

2) Opems JOKa3bIBaHUS CONEpPKaHUsS HOPM HMHOCTPAHHOTO
MpaBa BO3JIAraeTcsi Ha CTOPOHBI (HApUMeEp, MO AHIJIMHUCKOMY
npaBy Mo OOIIeMy MMPaBUITy TPMMEHEeHHe HHOCTPAHHOTO TpaBa
OCYILIECTBJISIETCS [0 UHULIMATHUBE CTOPOH, IIPY 3TOM 3aUHTEPECO-
BaHHAsl CTOPOHA BBIHYK/IEHA MTPUHUMATH OpeMsl YCTaHOBJIEHUS
conepKaHus HOpM MHOCTPAHHOTO TIpaBa Ha ceds);

3) BO3MOXHO COYETaHME YKa3aHHBIX BapUAHTOB (HauOosee
pacIpoCTpaHeH Ha MIPAKTUKE).

JlJ1s1 ycTaHOBJIEHUSI COJIEPKaHUsI IHOCTPAHHOTO MpaBa MOTYT
NPUMEHSTHCSA CIEAYOIIUe CIOCO0bI:



1) oOparieHre 3a pa3bsCHEHUsSIMU K TOCYAAPCTBEHHBIM U
HETOCYAApCTBEHHBIM KOMIIETEHTHBIM OpraHaM M OpraHU3alysaM
B CTpaHe cyaa (Hanpumep, K MuHuctepcTBy octuiiuu P®);

2) oOparieHre K MHOCTPAHHBIM OpraHu3alvsM M OpraHam
JIPYTOil CTpaHbl;

3) oOparrieHue K 9KCIepTam 3a COOTBETCTBYIOIIMMHE MPABOBbI-
MU 3aKJIIOUYEHUSIMY;

4) oOpallieHre K CTOPOHAM CHOpa C 1eJIbI0 YSICHEHUsI COfiep-
JKaHWSI HOPM MHOCTPAHHOTO MIPaBa, MOAJIEKAIIUX IPUMEHEHUIO.

C 13 maa 1991 r. P® gaBnserca ydactHuuen EBponenickon
KOHBEHIIMH 00 MH(pOpMAalMM OTHOCUTEJIBHO MHOCTPAHHOIO 3a-
KOHOJIaTeJIbCTBA.

KonBeH11Ms IpegycMaTpyBaET, YTO JOrOBAPUBAIOIIIUECS CTO-
POHBI 00S3YIOTCSI TPEOCTABMSATH APYT JPYTY B COOTBETCTBUH C
ee IMOJIOKEHUAMU MH(POPMALIMIO OTHOCUTENIBHO CBOETO 3aKOHO-
JaTesIbCTBa U MPOLENYP B TPaXAAHCKOM M KOMMEpPYECKOM ce-
pe, a Tak’Ke OTHOCHUTENILHO UX Cy/IeOHOW CHCTEMBI.



13. HIPABOCITIOCOBHOCTD
PUSNYECKUX JINIT B MYI1

B MUII ¢pusnveckue muima spisioTcs CyObeKTaMy OOJBIIOTO
YKCIIa TPaXIaHCKO-TIPABOBBIX OTHOILIEHUIA.

Beigensior cienyonme Kareropu (pu3nyecKux JIMIL:

1) unocmpannuvle zpaxcoare (Jiuia, MMEIOIIE 0COOYIO IMPaBO-
BYIO CBsI3b C OIpeleIeHHbIM TOCYJapCTBOM, T. €. OOajaromiye
I'PaX/JIaHCTBOM);

2) ounampuobel (IU1a, UMEIOIUE TTPABOBYIO CBSI3b C IByMS U
OoJee TocyJapCTBaMM);

3) anampuost (I, HE UMEIOIIHE MPABOBOM CBSI3U HU C OfI-
HUM T'OCY/IapCTBOM);

4) bedxcerypl (TU1A, BBIHYKAEHHO IOKWHYBILIME CBOE FOCYIap-
CTBO U TOJTy4HMBIIIHE YOKHUIIE B IPYrOM rocyJapcTBe).

I'pazxjanckas mpaBocnocoOHOCTh (hU3HMUYECKHX JHI —
9TO CIIOCOOHOCTh MH/IMBUA UMETh MPaBa U 0OsI3aHHOCTH.

[IpaBoBO€E MOJIOKEHNE MHOCTPAHHBIX TPAKAAH XapaKTepu3y-
eTcsl ABOMHBIM NOJYHHEHNEeM: [1paBy rocyapcTBa MecTa Ipe-
ObIBaHUS U TIPABY TOTO FOCYJAPCTBA, TPAKIAHCTBO KOTOPOTO OHU
UMEIOT.

[TpaBoCIOCOOHOCT, MHOCTPAHHOTO I'pakJaHWHA paccMaTpu-
Baercs B MUII B nByx acnekrax:

1) Ha ocrnose omcvinku Kk auuHomy 3akoHy auya (IIPaBOCIIO-



COOHOCTb, omnpejesisieMasl HAIIMOHATBHBIM (POIHBIM) TTPABOIIO-
psaKOM);

2) Ha OCHOBe NPUHUUNA HAUUOHANBLHO20 pexcuma (OONagaHme
MPaBOCIIOCOOHOCTBIO, OMpe/IeJIeHHOW B TOCYAapCTBe IMpeObiBa-
HUSA).

Bo MHOrux rocynapctBax MHOCTPAHIIbl yPaBHEHHI B IpaBax C
MECTHBIM HaCeJICHHEM.

B kadectBe o0111ero npaBuia yCTaHOBJIEHO, UTO JIUIIA, IIOCTO-
STHHO WJIM BPEMEHHO TpeObIBaoIIKe Ha TEPPUTOPUN MHOCTPAH-
HOTO TOCY/lIapCTBa, 00S3aHBI COOMIONATh €r0 3aKOHBI M TIOMUH-
HATHCS MECTHOMY TTPABOTOPSAKY.

WckoyeHre U3 3TOro MpaBuia COCTABIISIOT OTAE/IbHbIE BO-
MIPOCHI IIPABOBOTO CTATyCa IAHHBIX JIHII, KOTOPBIE PETYIUPYIOTCS
UX JIMYHBIM 3aKOHOM.

JINYHbIA 3aKOH HHOCTPAHHOTO I'PaKJaHUHA — 3TO IMPABO
roCyJapCcTBa, rpaxkJIaHUHOM KOTOPOTO OH SIBJISIETCSI.

JInunsiii 3akoH (lex personalis) cylecTByer B AByX BHAX:

1) 3axon epaxcoarcmea (lex nationalis);

2) zaxon mecmooicumenvcmea (lex domicilii).

B P® nousTue nuyHoro 3akoHa orpenesneHo B cr. 1195 I'K
P®.

JIMYHBIM 3aKOHOM JIMII C IBOMHBIM TPaKAAHCTBOM, OJHO U3
KOTOPBIX — POCCHUICKOE, SIBJISIETCSI POCCUICKOE TTPaBo.

JIngHBIN 3aKOH anaTpuia onpeaesisieTcs Ha OCHOBE MTpU3HaKa
govunuaus (1. 5 cr. 1195 T'K PO).

JIMdHBIM 3aKOHOM O€’KeHIIa SBJISIETCS MPABO CTPAHBI YOCKH-



ma (. 6 cr. 1195 TK P®).

[TpaBoBOe MONOKEHWE WHOCTPAHHBIX TPakAaH W JHIl Oe3
rpaxjaanctBa B Poccuiickoil depepanum onpenensercs cleayro-
HIIMMHU HOPMATUBHBIMU aKTaMHU:

» Koncrurymumen Poccuiickont ®eneparuu;

* MEXYHApOTHBIMU JIOTOBOPAMU;

e @3 ot 25 mronsg 2002 r. Ne 115-P3 «O npaBoBOM NOJIOKE-
HUM UHOCTPaHHBIX rpaxaH B Poccuiickoit Penepanum» 1 UHbI-
MU (peiepaabHbBIMUA 3aKOHAMU.

MuocrpanHble rpaxgade nons3yorcs B Poccniickon denepa-
VY TIPaBaMU ¥ HECYT 00s13aHHOCTH HapaBHe C rpaxaaHaMu Poc-
cuiickoil deaepaniy, 3a UCKJIIOUYEHUEM CIy4yaeB, MPEAyCMOT-
peHHbIX (peaepanbHbIM 3aKOHOM (cT. 4 O3 Neo 115).

Takum 00pa3oM, MHOCTPaHHBIM TpakJaHaM W Juiam Oe3
TPakJAHCTBA MO OOIEMY TPaBUJIY MPEJOCTABISIETCS HAINO-
HaJIbHBI PEXUM, 332 HEKOTOPBIMU MCKJIIOUEHUSIMU (HAIpUMep,
OHM HE MMEIOT IMpaBa M30UpaTh U OBITh M30paHHBIMU B e-
JiepajibHBIE OPraHbl FOCY/IAPCTBEHHOM BJIACTH, OPraHbl roCyaap-
CTBEHHOM ByIacTU CyObeKTOB PP, a Takke yyacTBOBaTh B pede-
peaayme P® u pepepenaymax cyobektop PD).



14. IEECIIOCOBHOCTDb
PUSNYECKUX JINIT B MYI1

HeecrnocoO0HOCTh (PM3UYECKOTO JHUIA — ITO CIIOCOOHOCTh
CBOMMHU JICUCTBUSIMM TTPUOOPETaTh I'pakJAHCKUE TpaBa U 00sI-
3aHHOCTH.

B OosbIMHCTBE MPaBOIOPSAKOB OMpeeieHO, YTO Jeecro-
COOHBIM B TIOJTHOM 0ObeMe TPaKIaHIH CTAHOBHUTCS IO JIOCTHIKE-
HUIO COBEPIIIEHHOJIETH s, T. €. YCTAHOBJIEHHOTO 3aKOHOM BO3pac-
Ta, HarpuMmep, B 18 et Bo @pannuu, B 20 siet B Beapumn.

B MUII rpaxmaHckasi 1eecriocoOHOCTh (PU3MUYECKOTO JIUIa
OTpENIENISIETCS €r0 JIMYHBIM 3aKOHOM.

Onpenenenrie 1eeciOCOOHOCTH WHOCTPAHHBIX (hU3MIECKUX
JIML] B OCHOBHOM CBSI3bIBA€TCSI C 3aKOHOM T'PaKJAaHCTBA, a JIMII
6e3 rpakJaHCTBa — C TPABOM TOU CTpaHbl, HA TEPPUTOPUH KOTO-
PO¥ OHU TIOCTOSIHHO WJIM MPEUMYIIIECTBEHHO HAXOASITCS.

WHocTpanHble TpaxaaHe, HaxoAsipecs: Ha Tepputopun PO,
00JIaIal0T MIMPOKUMHU MpaBaMU M HECyT pa3HOOOpa3Hble 00sI-
3aHHOCTH MPAKTUYECKH BO BceX chepax oOIeCTBEHHON KU3HHU.
BONBIIMHCTBO pOCCUICKUX HOPM PacCIpOCTPAHSIIOT CBOE JEii-
CTBHE U HA UHOCTPAHIIEB, MEHBIIIasl X YacTh — CIIEIUAILHO CO-
3[aHbI 1711 UHOCTPAHLIEB.

[TocTossHHO MpoXuBaolMe HAa TeppuToprn P® MHOCTpaHHbIE
rpakjiaHe 0OMaIal0T MPAKTUIECKU TEMU e IpaBaMu U 00sI3aH-



HOCTSIMU B COLIMAJIBHO-KYJIBTYPHOM U SKOHOMHUYECKOH cepe,
Kak ¥ rpaxjaase PO.

OrpannyeHusi MpaB MHOCTPAHHBIX IPakJaH, HaXO/sd-
HMXcsl Ha Tepputopunl P®, cBsA3aHbl ¢ HEBO3ZMOKHOCTBIO OCY-
IIECTBJIATh TAKWE MPaBa M3-3a OTCYTCTBUS Y HUX I'PaXJIaHCTBA
P® (Harpumep, MTHOCTPAHIIBI HE MOTYT OBITh MPU3BAHBI HA BO-
MHCKYIO c1y:x0y B P®, 3aHMMath onpeaeeHHble JOJIKHOCTH).

Cornacno cr. 1197 'K P® npusnanue ¢usnyeckoro auia
HeJIeeClIOCOOHBIM WJTH OTPAaHIUYEHHO JISECTIOCOOHBIM MOYMHEHO
B P® poccuiickomy npaBy.

Orpanuuenue aeecrocoOHOCTH (PUBUUYECKUX JIUIl TPOU3BO-
JWUTCS1 UCKJTIOYUTENIBHO B CY1€OHOM TMOPSIJIKE.

OcHOBaHUWsI OTpaHUYEHUs] JeeCrIOCOOHOCTH B TIpaBe pas-
HBIX TOCYJAapCTB UMEIOT CYIIECTBEHHbIE pa3iuyusi (Harmpumep,
B CIA win BenukoOputaHuM JMII0, TPU3HAHHOE TIO 3aKOHY
KaKOTro-JIM00 MHOCTPAHHOTO TOCYIapCTBa OrPaHUUEHHBIM B Jiee-
CIMOCOOHOCTH KaK pacTouuTesIb, OYyIeT CUMTAThCS TOIHOCTBHIO
JeeCcTioCOOHBIM, MTOCKOJIBKY O0IIiee MpaBo HE 3HAET TAKOTO HH-
CTUTYTA).

OcCHOBaHUSIMU OT'PaHUYEHUSI AEECTIOCOOHOCTH B POCCUIICKOM
npage (ct. 29, 30 'K P®) aBnsiorcs:

* [ICUXUYECKOE PACCTPOUCTBO;

* 3710ynoTpedieHre aIKOroJieM U HAPKOTUKAMU, KOTOPOE MO-
KET MOCTaBUTh CEMbIO COOTBETCTBYIOIIETO JIMIA B TSKEIOE Ma-
TepHraJIbHOE TOJI0KEHHE.

[Mo o6memy mpaBwTy UHIUBHU]L MOKET OBITh IIPU3HAH TIOJTHO-



CTBIO HeJIeeClIOCOOHBIM MJIM OTPAaHUUYEHHO JIEECIIOCOOHBIM TOJIb-
KO y ceOsl Ha POIMHE B COOTBETCTBUH CO CBOWMIM JIMYHBIM 3aKO-
HOM.

BasxHy10 poJib B peryJIMpoBaHUH ITPABOBOTO MOJIOKEHHS MHO-
CTpPaHHBIX (PUBUYUECKUX JIUI] UTPAIOT JIOTOBOPHI O MPABOBOM
MOMOIIIH, I OTPe/IeNsIeTCs UX MPaBo- U JeecrnocoOHocTh. Ha-
npumep, KoHBeHIMS1 0 IpaBOBO# MTOMOIIIN U ITPABOBBIX OTHOIIIE-
HUSX 10 TPAXKIAHCKUM, CEMEWHBIM U YTOJIOBHBIM JieJlaM CTpaH
CHI" (1993 r.).



15. OIIEKA 1
HOIIEYUTEJIbCTBO B MUII

Orneka (O) u noneuutenbeTBO (IT) TECHO CBSA3aHBI ¢ MHCTUTY-
TOM JIeeCIIOCOOHOCTH.

[TpaBoBOE perynupoBaHue OOJBIIMHCTBA CTPAH B JAHHOH 00-
JIACTU BO MHOTOM TOXOJXE.

Cornacho crt. 32 'K P® O ycranaBnuBaeTcs HaJ MaJIOJIETHU-
MU ¥ HeJIeeCroCOOHBIMU TpakJaHAMU.

Cornacno cr. 33 I'K P® I ycranaBnuBaeTrcsi HajJi HECOBEP-
IIEHHOJIETHUMU U OTPaHUYEHHO JeeCrOCOOHBIMU I'PaKIaHAMM,
a TaKke MOXET ObITh YCTAaHOBJICHO B OTHOIIIEHWU TeX TPaxaH,
KOTOpbIe (PU3UYECKH HEeCHOCOOHBI OCYIIECTBIISITh BECh 00bEM
NpaB ¥ HECTU O0S3aHHOCTH (Hampumep, cierble).

Ieawb O u Il - oxpaHa HHTEPECOB OMEKAEMBIX U ITOJONEYHBIX.

OnekyH JIMYHO COBEpIIAeT CACJIKU OT UMEHU MOIONEYHOro,
a TIOTIeYrTeNTh JIMYHO HE COBEPIIAET CIENIOK OT UMEHH MOJI0TIeY-
HOT'0, HO JIA€T COIVIACHE Ha UX COBEpILIECHUE.

YcnoBus HazHaueHus U npekpanieHusa O, Kak IpaBuio, pe-
T'YJIMPYIOTCS] 3AKOHOM CTPaHbl IPaXkJaHCTBA OMEKAEMOrO.

[Tpu pemenuy Bompoca 0 TOM, 0OSI3aHO JIU JAHHOE JIUTIO TTPH-
HATh Ha cebs o0s3aHHOCTU 1O O, MpUMEHsETCs IPAaBO CTPaHbI
IPaXXJaHCTBA OIEKYHA.

[IpaBooTHOIIIEHN ST ME3KAY OMEKYHOM M MOJONEUHBIM OIpe/ie-



JISIIOTCS 3aKOHOM TOCY/IapCTBa, OpraHbl Kotoporo HazHaumiu O.

K Bompocam omnpeaeneHusi TakKMX OTHOUIEHWH OTHOCSITCS
MpeXJEe BCEro BOMPOCHI MPEICTaBUTENbCTBA OmneKkyHa. [IpaBo
NIPEJCTABUTEIIbCTBA OIEKYHA (IIONEYUTENs) paclpoCTpaHsIeTcs,
B MPUHIMIIE, U 32 MPEIesbl TOCYAapCTBa, OPraHbl KOTOPOro Ha-
3Haum O.

B P® cornacuo ct. 1199 I'K P® ycranosnenue u ormeHa O u
I1 mpon3BoAATCS B COOTBETCTBUU C JIMUHBIM 3aKOHOM OIEKAEMO-
'O WJIM MOAOMEYHOTO, a YCTAHOBJIEHNE 0OSI3aHHOCTH MPUHATH O
v [T mpon3BoOaUTCS B COOTBETCTBHUHM C JIMYHBIM 3aKOHOM OI1e-
KyHa WY MONeYnTes.

JInuHBIA 3aKOH OmNeKkyHa (IOINeYrTesNis) MPUMEHSIeTCs IS
ycTaHOBJIeHUs1 ero oOsi3aHnHOCTU NpuHsATH O (IT).

3aKOH KOMIIETEHTHOT'O YUYPEKACHUS OIPENEsSeT OTHOIEHUS
MEXk/1y OMEKYHOM (ITOTEYUTENIEM) U ONIEKAEMbIM (ITOIOTIEYHBIM).

Eciu onekaemblil WM NOAONEYHBI UMEIOT MECTO KUTEJIb-
ctBa B P®, TO npuMeHsieTcss pOCCHIICKOe MPaBo, €CJIM OHO Hau-
Oosiee ISt HUX OJIArOTMPHUSTHO.

[IpaBo MHOrux rocygapcts (Hanpumep, ['epmanuu, Utanuu,
Agcrpun) no Bornpocam O u 1 umeer OTChUIKY K JJHYHOMY 3a-
KOHY.

B HeKoTOphIX JOrOoBOpax O MPAaBOBOM MOMOIIM, PABHO KaK U
B Munckou (1993 r.), u Kummmneckont (2002 r.) KOHBEHIUSX,
IpeyCMOTPEHa BO3MOKHOCTb HA3HAUYEHU 1 OTIEKYHOM WJIM T10T1e-
YUTEIeM MHOCTPAHHOI'O IPakIaHUHA MTPU YCIOBUM, YTO OH IPO-
’KUBAeT Ha TeppuTOpuH, rae Oyaer ocymectBiaaTbes O wmm [1.



Poccuiickoe 1mpaBo Takoro OrpaHUYeHUs He COIEePKUT.



16. BEBBECTHOE OTCYTCTBUE
N Ob'bABJIEHUE JINIIA
YMEPIINM B MUII

[TpuH1M 0ObsABICHUS TMIA OE3BECTHO OTCYTCTBYIOLIMM WU
YMEPLIMM ITPU3HAETCS HE BCEMU CTPAHAMHU.

B Tex xe rocymapcrBax, B IpaBe KOTOPBIX CONEPKUTCS pe-
I'yJMpPOBaHUE JTAaHHOTO BOIPOCA, MaTepUajbHble HOPMBI CYIIE-
CTBEHHO Pa3/IMYaIoTCs B ONpeIeSIeHUH YCJIOBUI 1 CPOKOB OO'bSIB-
JieHu s J1u1] Oe3 BECTH MPONABIIMMHU, IOPUINUECKHX ITOCIIEICTBUI
6€3BEeCTHOIO OTCYTCTBUSA U T. [I.

[IpaBoBOE perynmpoBaHe paccMaTpUBaeMON MpPOOJIEeMbl B
oanux rocynapcrBax (®PI') ocHOBbIBaeTcs Ha CHeNUAJbHbBIX
3aKO0HAX, B Ipyrux rocynapcrsax (Poccus) IeicTByoT 0TACb-
Hbl€ HOPMBI.

WNuCcTUTYTHI G€3BECTHOTO OTCYTCTBHSI U OOBSBICHUS JIUIA
YMEpIIUM CYIIECTBEHHO Pa3MyaloTcs B COBPEMEHHBIX MPABO-
BbIX cuctemax. Kak ormeuaer JI. I1. AnydpueBa, «mpaBo Benu-
koOputanuu u CIIIA BooOIIIe He 3HAET MHCTUTYTa OOBSIBICHUS
nvia 6€3BeCTHO OTCYTCTBYIOIIUM.

B npaBe Anrnun u CIIIA, ®panuuu, Aikupa v Apyrux He co-
JEpKUTCSI HOPMATUBHBIX MTPABII J151 peLleHH s BoITpoca 00 00b-
SIBJICHUH JIMIIa Oe3BeCTHO OTCYTCTBYOIMM. CyneOHoe pelieHue,
KOTOPOE MOKET COCTOSIThCS 10 TaKOMY Aely, OyleT MMeeT 3Ha-



YEeHUE TOJIbKO ISl JAHHOTO JIeNIa, & He JUIsl BCeX MOCIEAYIOINX
CXOXKHUX AeJ1.

Koann3unonnbie BOmpochl 6€3BeCTHOrO OTCYTCTBUS U 00b-
SIBJIEHUS JIMLA YMEPILMM pa3pelaloTcsl Ha OCHOBE JIMYHOIO 3a-
KOHa (pU3MYECKOro Juia (1o 3aKOHY I'PakJAHCTBA UJIH T10 3aKO-
HY IIOCTOSIHHOTO MECTa KHUTEJIbCTBA).

B coorserctBum co cr. 1200 I'K P® npusnanue B PO pusu-
YeCcKOro Jinia 6e3BeCTHO OTCYTCTBYIOIIUM U OOBsIBIEHHE yMep-
MM TOAUYUHSIOTCS POCCUMCKOM NpaBy. IlaHHasi HOpMa sIBJIsi-
eTcsl OHOCTOPOHHE! M He pelllaeT BONpoca O MPU3HAHUU JIMLIA
0€3BECTHO OTCYTCTBYIOIIMM WUJIM YMEPIIMM, IPUHSATOM B MHO-
CTPaHHOM T'OCYHApCTBeE.

JIByCTOpPOHHSI51 HOpMa, peryivpylolias JaHHbI BOIIPOC, UMe-
ercs, HanpuMmep, B cT. 13 3akona o MUII Scronnn (2002 r.).
HopmaTuBHOe peryjiupoBaHHMe NpU3HAHUS JIUL] O€3BECTHO
OTCYTCTBYIOIIIUMU COAEPKUT IBYCTOPOHHHUE JOTOBOPHI O MPaBO-
BOH IMOMOIIIY, HATIPUMEP, JOTOBOP O TMTPABOBOM MOMOIIIH, 3aKJTI0-
yeHHbll Mex 1y Poccueit u [onbimeii (1996 r.), a Tak:xe Konpen-
IIUsI O MPABOBBIX OTHOIIEHUSIX W MPABOBOM MOMOIIM MO TPak-
JAHCKUM, CEMEUHbIM U yrojoBHbIM Jesam crpad CHI (1993 r.).

Hanpumep, cr. 25 MUHCKOW KOHBEHLIMM O TIPABOBOW MOMO-
I ¥ TPABOBBIX OTHOIICHUSIX IO T'PaXTAHCKUM, CEMENHBbIM U
YroNoBHBIM JesiaM 1993 r. ycTaHaBIMBAEeT, YTO yUpeKJCHUS 10C-
TULIMU KaXJOM U3 JOrOBapUBAIOIIKXCS CTOPOH MOTYT MPU3HATh
rpaXx/IaHuHA IPYTroi JOrOBapUBAIOIIENCS CTOPOHBI M MHOE JIUIIO,
NPOXKMBABINIEe HA €€ TePPUTOPUH, OE3BECTHO OTCYTCTBYIOIIIM



WIN yMEPILIMM, a TaKkKe YCTAaHOBUTH (PAKT €ro CMEpTH IO XOJa-
TACTBY MPOKMBAIOIIMX HAa €€ TEPPUTOPUM 3aUHTEPECOBAHHBIX
JIMLI, TTpaBa U MHTEPECH KOTOPBIX OCHOBAHBI Ha 3aKOHOJATEIb-
CTBE 3TOU JOrOBAPUBAIOILENCS CTOPOHBI.



17. IPABOBOE ITOJIOZKEHUE
NHOCTPAHIIEB B P®

[TpaBoBo¥i cTaTyC MHOCTPaHHBIX (pr3ndecKux jmil B PO 6azu-
pyercs Ha NPUHOMIIE HAIMOHAJBLHOIO Pe:KMMa U KOJUIU3U-
OHHOM MPUBS3KE JMYHOr0 3aKoHa (pu3ndeckoro juna. Co-
riacHo cT. 1195 TK P® nnynbiM 3aKOHOM (pr3HUecKoro Jmia
CUMTAETCS MPABO CTPaHBbI, FPAKJAHCTBO KOTOPOU 3TO JIMLIO UME-
er.

B oTHOImIEHMM NPaBOBOrO MOJIOKEHUS] MHOCTpaHIEeB B PO
JEUCTBYIOT CJIEAYIOIE KOJNIU3NOHHbIE NPUBSI3KHU:

* JIMYHBIM 3aKOHOM JIMIIA SIBJISIETCSI POCCUKCKOE TPaBo, €CIIU
Hapsily C POCCUMCKHUM IPaXJaHCTBOM OH UMEET U MHOCTPaHHOE
I'PaXJaHCTBO;

* JIMYHBIM 3aKOHOM MHOCTPAHHOIO JIMLIA SIBJISIETCS] POCCHIA-
CKO€ IIpaBoO, ECJIM OH UMEET MECTO KUTENIbCTBA B PD;

* €CJIM JIMIIO MMEET HECKOJIbKO MHOCTPaHHBIX I'PAXKAAHCTB,
JIMYHBIM 3aKOHOM $IBJISIETCS] TIPABO CTPAHBl, B KOTOPOU 3TO JIULO
MMEET MECTO KUTEJIbCTBA;

* JINYHBIM 3aKOHOM JIMIa Oe3 IPpaJaHCTBA SIBJISETCS MPABO
CTpaHbl, B KOTOPOU 3TO JIULIO UMEET MECTO JKUTEJIbCTBA;

* JIMYHBIM 3aKOHOM O€’KeHIIa SIBJISIETCS MPaBO CTPaHBI, TPEIo-
CTaBUBIIIEH eMy yOeKHUIIIE.

Mo obmmemMy mpaBwty “HOCTpaHIbl B PP monb3yores Takum



e 00EeMOM TIpaB 1 CBOOO ¥ HECYT TaKHe ke OOSI3aHHOCTH, UTO
v rpaxjgane PO, T. e. B OTHOIIEHUY HUX YCTAHABIUBAETCA Ha-
MHOHAJbHBIN PesKUM.

B oTHOlIEHMM WHOCTpAaHIIEB Takke JACMCTBYET NPHHIMIL
HeJUCKPUMUHAINH, O3HAYAIOIIHIA, YTO MHOCTPaHHbIE IPakaa-
He B P® u nmiia 6e3 rpaxxaancTsa, mpoxusaioniyie B PO, paBHbI
niepes; 3aKOHOM, HE3aBUCUMO OT ITPOUCXOXKIEHUS, COLMAIBHOTO
Y IMYILIECTBEHHOTO ITOJIOKEHU 1, PACOBOM Y HAIIMOHAJILHOM ITPU-
HAJJIE’KHOCTH, 110712, 00pPa30BaHMsl, SI3bIKA, OTHOIIEHUS K PeJIv-
TUH, pOJIa ¥ XapakTepa 3aHITUN U JPYTUX 0OCTOSATEIbCTB.

OpaHako ocyIIecTBIEHUEe MU CBOMX MPAB HE JIOJIKHO ITPUYHU-
HATh BpeA rpaxaanam P®, rocynapctey PO u npyrum nunam.

[IpaBoBOE MonoxeHue UHocTpaHueB B P® pasznnuaercs B 3a-
BUCHUMOCTH OT JJTUTEIBHOCTUA WX TpeObIBaHUS HA TEPPUTOPUA
P®. NHoCTpaHHBIM I'pakJIaHWH, MMOCTOSIHHO MPOXUBAIOIIVA B
P®, B colmanbHO-KyIbTYypHOI cepe (0OpazoBaHue, MEAUIIMHA,
o0ecrieueHre KWIbeM, TPYIOYCTPOMCTBO) UMeeT MPAaKTUIYECKU
TOT e 00BbEeM MPaB M BOZMOXKHOCTEH, YTO U POCCHICKHUI Ipak-
naHuH. IHOCTpaHHBIN TpakIaHUH, BPEMEHHO TTPeObIBAIOIINI B
P®, nmeet orpaHnveHHbI HAOOP MPaB MO CPABHEHUIO C MOCTO-
STHHO MIPOKMBAIOLIMM UHOCTPAHIIEM.

Hanpumep, BpemeHHO mnpoxkuBawimuid B PO nWHOCTpaHHBIN
rpaXJaHUH HE BIIpaBe MO COOCTBEHHOMY KEJIAHWI0 MU3MEHSTh
MECTO CBOETO MPOXKUBaHUS B Mpefesax cyobekta P®, Ha Teppu-
TOPUU KOTOPOT'O EMY pa3pellieHO BpEMEHHOE MTPOKKUBAHUE, WU
n30MpaTh MECTO CBOETO MPOKUBAHUS BHE MTPe/IeIoB YKa3aHHOTO



cyonbekTa PO.

3axkoHOAATEeNLCTBOM P® yCTaHOBIIEHHI cleAyione HCKJII0-
YeHHsI U3 HAIMOHAJIBHOTO PEXKMMA, MPEIOCTaBIEHHOTO WHO-
crpadiam B PO:

1) kacarowuecs uzbupamenvrvix npas (He UMEIOT MpaBa U3-
OupaTh 1 ObITh M30PaHHBIMU B (peaepasbHbIe OpraHbl rocyaap-
CTBEHHOM BJIacTu U cyObekToB P®, yuactBOoBaTh B pedhepeHy-
Max P® u cyobektoB PD);

2) kacarouguecst mpyoosoli desimenvhocmu (HEOOXOIUMO pas-
pereHre Ha padoTy, He MOTYT 3aHUMaTh ONpeeIeHHbIE TOJIK-
HOCTH, HAXOX/ICHHE Ha KOTOPBIX TpeOyeT HaIMuusl TpaXJaHCTBa
P®, Hanpumep, HAXOAUTHCSI HA MYHUIIUTIAIBLHON Ci1yk0e);

3) kacarouwuecsi c60000bl nepedsudceHus: (3arpereHo noce-
IIeHNe TePPUTOPUI, OpraHU3auii 1 OOBEKTOB, IS Bbe3[a Ha
KOTOpBIE B COOTBETCTBUH C (heiepabHBIMU 3aKOHAMU TpeOyeTcs
CHEeLMaIbHOE pa3pelieHue);

4) uHocmpauuvl He Mo2ym OblMb NPU3BAHbL HA BOEHHYHO
cyncoy.

B cnyuae ycTaHOBIIEHMSI MHOCTPAHHBIM IOCYIapCTBOM Orpa-
HUYEHW MpaB ¥ CBOOOJ B OTHOIIEHUHM POCCHICKUX T'paxJIaH,
P® moxer BOCIONb30BaThCSl MPABOM PETOPCHM, T. €. YCTAHO-
BUTh OTBETHBIE OTPAHUYEHUS B OTHOIIEHUU TPAXKAAH TEX IOCy-
JApCTB, B KOTOPHIX MUMEIOT MECTO CHelUasIbHble OrpaHUYEHUS
npaB u cBOOON rpaxkaaH PO.



18. IPABOBOE HOJIOKEHUE
POCCHUUCKHX
I'PAJKIAH 3A PYBEKOM

JlJisi OTEYEeCTBEHHOTO TMpaBa POCCUICKUE T'paXkIaHe SBJSIOT-
Cs1 COOTEYECTBEHHUKAaMU, KOTOPblE UMEIOT ITPaBO Ha MOJTyYyeHue
COLIMAJIbHOM, TIPABOBOW Y MIOJIUTUYECKON TTOMOIIIH.

B coorserctBum ¢ 4. 2 cr. 61 Koncruryuuu P® Poccniickas
denepatiys rapaHTUPYET CBOMM I'PaskAaHaM 3alUTY U MOKPOBU-
TEJILCTBO 32 €€ MpeleIaMuU.

3HAYUTENIBHYIO POJIb 3[IECH UT'PAET MOMOILb MOCOJbCTBA H
KOHCYJIbCTBA, HA KOTOPBIE 3aKOHOAATEIEM BO3JIOKEHBI CIIE/1Y-
I0IIMe 3aa91:

1) 3amuTa B cTpaHe peObIBaHMS TTPaB U MHTEPECOB POCCHUI-
CKHUX I'PaXJaH U POCCUNCKUX IOPUINYECKUX JIULL C YUYETOM 3aKO-
HOJIATeJIbCTBA CTPaHbI TPEeObIBAHNS,

2) cnemuTh 32 TeM, YTOObl POCCUMCKHE IpaXkaaHe MoJb30Ba-
JIMCh B TIOJIHOM OOBEME BCeMHU IpaBaMH, MPeAOCTaBJICHHBIMU
MM 3aKOHOJATENILCTBOM CTPAHBI TPEOBIBAHM ST ¥ ME3KTyHAPOHbI-
MM JOTOBOPAaMH, YYaCTHUKAMHU KOTOPBIX ABJIAIOTCA PP 1 crpana
npeObIBaHMs, a TAK)Ke MEKIYHAPOAHBIMU OObIUAsIMU;

3) ocyniecTB/ieHUEe HEKOTOPBIX HOTapUaIbHBIX JIEUCTBUI (Ha-
pUMep, YIOCTOBEPEHUE CIIENIOK, CBUJIETEIbCTBO BEPHOCTH KO-
MU JOKYMEHTOB U Ap.);



4) ocylIecTBIeHre TroCyJapCTBEHHOW PperucTpaivy akToB
I'PaX/IaHCKOTO COCTOSIHUSA (HampuMep, pOKACHHS, 3aKII0YCHUS
Opaka u Jip.);

5) ocylIecTBlieHUE MPEICTaBUTENbCTBA UHTEPECOB POCCUM-
CKOI'0 rpakJaHMHA B OpraHax MHOCTPAHHOIO rOCyJapcTBa IpU
MPUMEHEHNH OIPEAETICHHBIX MPABOBBIX MPOLIEAYp (Hanmpumep,
MIPU YTOJIOBHOM IPECIIEAOBAHUN).

OOBeM MoMOIIM KOHCYJILCTBA OMNpeessseTcsl 3aKOHOIATe h-
CTBOM CTpaHbI MPeOBbIBAHUSI HAIIIETO COOTEUECTBEHHUKA U JIBY-
CTOPOHHUMM COIJIAIICHUSIMM, 3aKJII0OYEHHbBIMU Mexay Pd u
CTpaHO¥ MpeObIBaHUSI POCCUICKOTO TPaXJaHWHA, MPEIMETOM
KOTOPBIX SABJISIOTCSA TAPAHTUU TPAB HALIMX TPaXJaH, HAXOMAs-
IIUXCS 32 TPAHUIICH.

Poccusine, Haxonsiumecs 3a rpaHULICd, SIBJSIIOTCS MHOCTPaH-
HBIMU I'pakJaHaMU J1s1 TPUHUMAIOIIETO UX TOCy/1apcTBa U 0071a-
JIAI0T TeM 00beMOM ITpaB, KOTOPBIN MPEIOCTABIIEH UM KaK pOC-
CHIICKMM IPaBOM, TaK ¥ 3aKOHAMH TOTO rOCYyJIapCTBa, Ha TeppU-
TOPUU KOTOPOTO OHU HAXOISATCS.

3HaunTeNbHasA POJib B 00ECTIeUeHUH rApaHTUl 3aKOHHBIX WH-
TEPEeCcOB POCCUMCKUX IPaKJaH 32 FPaHUIIe IPUHAJICKUT MexkK-
JYHApOJAHBIM JOr0BOPaM, 3aKJI04eHHbIM PP ¢ MHOCTpaHHBI-
MU TOCYIApCTBaMH, HalpuMep, JOTOBOPbl O MPABOBOM IOMO-
i, Kouseniust CHI™ o mpaBax 1 OCHOBHBIX CBOOOAaX YeJIOBEKa

(1995 1.).



19. OCHOBBI ITPABOBOI'O
IHOJIOKEHUA
IOPUITNYECKUX JINIT B MY11

IOpuanueckoe muno (FOJI) sBasieTcss caMOCTOSITENIbHBIM
cyOobekToM rnpaBa u B pamkax MUII tak *ke, Kak U (puzndeckue
JIVILIA, BCTYTIAET B OTHOIICHU I, OCTIOKHEHHbIE UHOCTPAHHBIM 3JIe-
MEHTOM.

CoBpeMeHHbIe PHIHOUHBIE OTHOIICHUS XapaKTePU3YIOTCS pac-
HIUPEHUEM SKOHOMUYECKOTO B3aMMOJEUCTBUSI UX CYyObEKTOB,
YCIIOXKHEHNEeM OW3HEC-CBSI3e, MpelyCMaTpUBAOIINX BeeHUe
XO3SIICTBEHHOT'O [IeJla OJHOBPEMEHHO Ha TePPUTOPUSIX Pa3HBIX
rOCyJapCTB U YCJIOKHEHHE KOPIMOPATUBHOW CTPYKTYPhI OU3He-
ca. B pesynbTarte CKIagbIBalOTCSl CJOXKHBIE I'PaXKIAHCKO-TIPABO-
BbIE MEXyHAPOJHBIE OTHOIIEHHUs, B KOTOPHIX ydacTByioT FOJI,
CO3/IaHHBIE M0 MIPABY Pa3HBIX FOCYIAPCTB U BEAYIIIUE CBOIO JiesI-
TEJILHOCTb B FOCY/IapCTBE, OTIMYHOM OT CTpaHbl, Tae Takue FOJI
3aperrucTpUPOBAHBIL.

[Houamue I0JI nmeer HOpMaTUBHOE OIPENENIEHUE HE BO BCEX
paBOBbIX cucTeMax. [1o oOmmemy nmpaBuity npusHaetcs, uto FOJ1
CO3/1aeTcsl B OIpe/IeIeHHOM 3aKOHOAATEILCTBOM TOPSIIKE, MMe-
€T UMYIIEeCTBO, MpaBa U UMYIIECTBEHHbIE 00S3aHHOCTH, CAMO-
CTOSITEJILHO (OT CBOETO MMEHH) BHICTYMAET B IPaXJAHCKUX Ipa-
BOOTHOIIICHUSIX W XO3UCTBEHHOM 000pOTE, OTBEYaeT 1Mo 00s13a-



TEeJIbCTBAM U3 JJOTOBOPOB U JEJTUKTOB.

FOJI moryT nenmuThest Ha CyOBEKThl yOJIMYHOTO U YaCTHOTO
npaBa B 3aBUCHMOCTH OT IPUPO/BI aKTa, HA OCHOBaHUU KOTO-
poro oHo co3aaHo. KOJI yactHOro mpasa co3aalTcs Npenumyle-
CTBEHHO B HOPMAaTUBHO-5IBOYHOM Mopsiike. OHU yUUTHIBAIOTCS
B TOPrOBBIX PEECTpax WM MOIYyYaloT ClIeLMaIbHOE pa3pelleHne
OT KOMITETEHTHBIX OPTaHOB.

OcnoBanuem ansi cozpganusi IOJI — cyObekra myOaMYHOrO
npaBa MOXeT ObITh COOTBETCTBYIOIINI HOPMATHBHO-ITPABOBOM
aKT.

Hns neneit yscHenust npaBoBoro craryca FOJI umeer 3Have-
Hue nenenue IOJI, neiicTByOIMX Ha ONpEAEIeHHOW TepPUTO-
pUM, Ha OTEYECTBEHHBIX U MHOCTPAHHBIX.

Kak ormeuator coBpemennsle uccnepoarenu (JI. I1. Anyd-
pueBa), pakrnuecku Ha nHoctpanHoe K0JI B MUII Bo3nencTBy-
10T JiB€ peryJupyroiue cucTeMbl:

1) cucrema HaMOHAJIBHOIO IpaBa IOCYIAapCTBa, CUYUTAIOLIE-
rocs mi1s1 manHoro FOJI «cBonm»;

2) npaBoBasi CUCTEMa rocy/1apcTBa, Ha TEPPUTOPUM KOTOPOTO
OHO JIEMCTBYET WM MPEAToaraeT JecTBOBATh (TEPPUTOPUATIb-
HBIA 3aKOH).

[Ipu sTOM B psizie ciydaeB 0ocoboe 3HaYeHHE MOTYT UMETh
TaK)ke ¥ HOPMbI COOTBETCTBYIOLIMX MHOIOCTOPOHHUX WJIM JIBY-
CTOPOHHMX MEXYHapOIHBIX JOTOBOPOB, B KOTOPBIX YYaCTBYIOT
paccMaTpuBaeMble roCy/1apcTBa.

Ilocne onpenenenusa npuHamiexnocty OJI k KOHKpeTHOMY



rOCyJapCTBy MEPEXONAT K HU3YYEHUIO MaTephaibHO-IIPAaBOBBIX
HOPM, Peryupyoiyx npaBopoe nonoxenue ganHoro FOJI.

[Ipu ocyiiecTBieHUU AESITEIbHOCTH Ha TEPPUTOPUM HHO-
CTPaHHOT'O TOCYJapCTBa HEOOXOAUMO pellieHHe CIeIYIONIUX BO-
MIPOCOB:

1) o mpu3HaHMM TpPaBOCYOBEKTHOCTH MHOCTpaHHOro FOJI
(0OBIYHO TTPU3HAETCS HA OCHOBAHUM JABYCTOPOHHHUX JIOTOBOPOB);

2) o pomycke HKOJI K ocyllecTBIeHUI0 XO3SMCTBEHHOUN Jesi-
TEJILHOCTH Ha TEPPUTOPUH JIAHHOTO TOCYIapCTBA U 00 YCJIOBHUSIX
TaKOW AesITeJIbHOCTU (pelaercsi 3aKOHOAATEIbCTBOM 3TOTO To-
cynapcrBa) (M. M. BorycnaBckuii).



20. <HAIIMOHAJIBHOCTDb»
N «JIMYHBIN 3AKOH>»
IOPUIMYECKOTI'O JIUIIA

Crietnpuka mpaBoBOroO cTaTyca M JEATENbHOCTU IOpUANYE-
ckux jur (FOJI) B MYII onpeaensiercs Ux rocyaapcTBEHHON
MPUHAJIE)KHOCTHIO (HAIIMOHAJIBHOCTBIO) U JIMUYHBIM 3aKOHOM
(muunabIM ctatyTom) HOJI.

JlaHHbIe OHATHS B3aUMOCBSI3aHbI: HAIIMOHAIBHOCTb YCTAHAB-
JuBaeT ocHOBY JinuHoro craryta FOJI, a TuyHbIN 3aKOH, KakK KOJI-
JIM3UOHHAs1 HOpMa, ONpeaesisieT HauMoHaIbHOCTh FOJL.

HammnonanasHocts FOJI onpenensiercs kak MprUHAIIEKHOCTD
nanHoro FOJI Kk KOHKpeTHOMY rocyJapcTBy U OIpeessieTcs Mo
MpaBy Cy/a, pacCMaTPUBAIOLIETO COOTBETCTBYIOIIEE JIENO.

HanmonansHocts FOJI onpenenserca aJist pemieHus cjaeay-
IOIMX 3a74a4:

1) nyis onpenenenus rocyaapcTBa, KOTOpoe MOXKET MpeaocTa-
BUTb €EMY TUIIJIOMAaTUYECKYIO 3aIIUTY;

2) Iuist orpeieNieHus BO3MOXKHOCTY MTPUMEHEHUSI K HEMY Ha-
[MOHAJILHOTO PEXKMA, MPEAYCMOTPEHHOTO MEXyHAPOAHBIMU
JIOTOBOPaMH.

B MUII BbigensoT ciaeaywoiye TeOpuM sl ONpeAesICHUs
HAIIMOHAJIBHOCTH:

1) meopus unkopnopayuu (HaumonansHOCTh FOJI onpenens-



€TCsl TI0 MECTY €ro y4YpeXAEHHUsl, T. €. [0 MpaBy TOW CTPAaHBI,
e OHO 3aPEruCTPUPOBAHO U IJIe YTBEPXKACH €ro YCTaB; OTChLI-
Ka K 3aKOHOJIATeIbCTBY CTPaHbl MHKOPIIOPAIY 3aKpETieHa Kak
HEOOXOIMMBIY KOJTM3MOHHBIN MPUHIIUI 151 ONIpeiesIeHusI JIn4-
HOT'O CTaTyTa IOPUIMYECKOro JIMIA; PaclpoCTpaHEHa B aHIJIO-
aMEpUKAHCKOU cucteme IpaBa, Kanazne, Kurae);

2) meopusi oceorocmu (3(pHEKTUBHOrO MecTornpeObBaHMS)
(naumoHnanbHOCTh HOJI onpenenseTcs Mo MecTy pacnoNOXeHUs
IJIaBHBIX OPraHoOB €ro YyIpaBlieHUsl; pacipocTpaHeHa Bo ®paH-
i, OPI', dnonun);

3) meopus uenmpa sxcnayamayuu (MecCTa OCYIIECTBJICHUS
OCHOBHOM JAesTebHOCTH) (HaumoHaabHOCTh FOJI onpenensercsa
MO MpaBy TOU CTpPaHbl, IJI€ OCYUIECTBISETCSI OCHOBHASI XO3Ii-
crBeHHas jaestenbHocTh FOJI; xapakTepHa 1Jis1 pa3BUBAIOLIUXCS
crpaH (Hanpumep, Nuaus);

4) meopusi konmpoas (HaumoHainbHOCTh FOJI onpenensercs
M0 MECTY HaxOXXIEHWSI, TPAXIAHCTBY €ro yupeauTesis; Xapak-
TepHa [1 IEPUOAA BOMH).

B mpakTtuueckoil AesITeTbHOCTH BO3MOXHO COUETaHUE pas-
JIMYHBIX TEOPUM JJIs1 LIEJM PELIEHUs1 BOMPOCOB, CBSI3AHHBIX C
nearenbHocThio FOJI. D10 BhIpaxaercs B NOANKMCAHUU rocyap-
CTBaMHM JIBYCTOPOHHUX COIJIAIIEHUH, PETYIUPYIOLIUX BOIPOCHI
TOProB/IM M HajiorooOnoxenus. Jlnmunwiid 3akon FOJI onpene-
nseT npasosoe nosoxenue I0J1, 1. e. ABisgercs M JaHHAs Op-
ranuzanus FOJI, kakoBa ero opraHu3allMOHHO-IpaBoBasi hopma,
MPaBOCIIOCOOHOCTb, CIETKOCIIOCOOHOCTD U T. JI.



21. TPABOBOE ITOJIOZKEHUE
NHOCTPAHHBIX
IOPUITNYECKUX JIUII B P®

IIpaBoBOii OCHOBOM JEATEIILHOCTH MHOCTPAHHBIX IOPHUIH-
yeckux Jun (FOJI) B PO sgeasiorcss 3akoHOgaTenbcTBO PO n
ME:XKIyHapOIHBbIE 10roBOphl P®.

Harmonanenas npunaaiexHocts FOJI B PO onpenensercs o
TEOpUM MHKOpHopauuu. [JaHHOE MOJoKEeHUE 3aKPEeIvIeHO B II.
1 cr. 1202

'K P®, cornacHo koropomy jim4HbIM 3aKOHOM IOJI cunraercsa
IIPaBO CTpaHsl, rae yupexaeHo F0J1.



Konen 03HaKOMUTEJLHOI'O
¢dparmenra.

Tekct npenocraBieH OO0 «JIutPec».

[IpounTaiiTe STy KHUTY LIEJIMKOM, KYIIUB TOJIHYIO JIETATbHYIO
Bepcuio Ha JIutPec.

Be3ormacHo oriaTuTh KHATY MOKHO OaHKOBCKOH KapToit Visa,
MasterCard, Maestro, co cuyera MOOMJIBHOTO TesiehOHa, C TiIa-
Te)KHOro TepMmuHaia, B cajoHe MTC wmm Cesa3HoOHM, uepe3
PayPal, WebMoney, Aunexc./lensru, QIWI Komenek, 60Hyc-
HBIMU KapTaMu WK APYTUM YI0OHBIM Bam crioco6om.
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