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AHHOTaAIMA

Hacrosimeii  kHWroid  aBTOp  NPOAOKAET  HCCIIEAOBaHUE
IPaX/aHCKO-TIPABOBOM  3aIIUThHI, MPEANPUHATOE B MOHOTrpauu
«[paxgaHcko-TipaBoBasi ~ 3alllUTa WMYIIECTBEHHBIX ~ MHTEPECOB
smaHoctu. Kavra neppast: oomwpe nonoxenus» (M.: FOcturmadopMm,
2012). B panHOW paboTe OCBelleHb Haubonee akTyasbHbIe
B TEOPETHYECKOM W  TPAKTUYECKOM OTHOIIEHWH  BOMPOCHI
paccMarpuBaeMod TeMbl. Bmecte ¢ TeM  OCMBICAHMBAIOTCS
MPeIOKEHU s, OTHOCSAIIMECS K ellle MPEICTOSAIINM dTanam pedopMbl
TPakJAHCKOTO 3aKOHOMATENIbCTBA. M3maHWe mpefHa3HaueHo s
CTYAEHTOB, MaruCTpaHTOB, ACIIMPAHTOB N HpenoaaBaTeneﬁ BBICHINX



yU4eOHBIX 3aBE/ICHUH, HAYUHBIX ¥ PAKTUUECKUX paOOTHUKOB, a TAKkKe
BCEX TeX, KOMY MHTEPECHBI MPOOIEMbl COBPEMEHHOTO I'PasKIaHCKOTO
paBa.
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Baaaguciaas
Bukroposuu I'py3aen
I'paskaaHCKO-IIpaBoBasi
3alATa UMYILIEeCTBEHHbIX
UHTEPECOB JUYHOCTH.
KHura sropas: otjeJbHble
ACNEKTbI 3alIUThI

IIpeaucaoBue

Hacrosmmas kHMra sBJISIeTCs NMPOAOJIKEHUEM HCCIIEIOBAHUS
aBTOpPOM (PEHOMEHA I'PaxkJIaHCKO-IIPABOBOM 3aIlUTH KaK Jes-
TEJIbHOCTH YIIPAaBOMOYEHHOIO (3aMHTEPECOBAHHOIO) y4YacTHM-
Ka UMYILECTBEHHOro 000pOTa MO peanu3aliuy MpruHaJIeKaIen
€My 3allUTUTEIbHON BO3MOKHOCTH — OXPaHUTEIBHOIO CyOBbeK-
TUBHOTI'O ITPaBa WJIM OX PAHUTEJILHOTO IIPAaBOMOYM S, BXOISILETO B
COCTaB HAPYILIEHHOIO WM OCIIOPEHHOIO PETYJIATUBHOIO I1paBa.

B moHorpagum «I'paxgaHCKO-IpaBoOBasi 3alUuTa HMMYyLIE-
CTBEHHBIX MHTEpecoB JUYHOCTH. KHura nepsas: oOmye noso-



xeHus» (M.: FOcturngopm, 2012) 66111 MOABEPrHY TH AHATU-
3y MPOOJIEMBI TPk JAaHCKO-TIPABOBOM 3aIIMThI, UIMEIOIIHE IS €€
LIEJIOCTHOTO U3yUYEHMS «CKBO3HOE» 3HaueHue. Tenepp, Mo JIOru-
K€ I0pUINYECKOTO MbIIIUIEHH ST, HEOOXOAMMO OCBEIlIEHHEe OT/eb-
HBIX aCTIEKTOB 3aIUTUTEIbHOMN AESITEbHOCTH, UTO U C/IENAHO B
HacrosimeM m3fganud. [Ipu 3ToM BEIOpaHBl HanOoOJIee aKTyalb-
Hbl€ B TEOPETHUUYECKOM M MPAKTUYECKOM OTHOLIEHUHU BOIPOCHI.
WHbIiMK coOBaMHM, €clii KHUTa TepBasi ecTb 00Ias 4acTbh Teo-
pUU TPaKAAHCKO-TIPABOBOM 3alllUThI, TO MpeiaraeMasi Ynurare-
JO KHATA — 0COOEHHAsI YacTh JaHHOW TEOPHHU.

Hcxons u3 CTpyKTypbl MPEAbIIYIIEro N3J0KeHusl, KHUra BTO-
pasi OTKpbIBAa€TCs IJ1aBOM, MOCBAIIEHHON OCOOEHHOCTSIM T'pax-
JAHCKO-TPABOBOM 3alLUThI B OX PAHUTEILHOM MTPABOOTHOILIEHUH.
3aTem aHaIM3UPYIOTCSl OCOOEHHOCTH I'PakAaHCKO-TTPABOBOM 3a-
IIUTHI B PETYJIITUBHOM MPAaBOOTHOUIEHUH. 3aBepIIaeTCs UCCe-
JOBaHME OCBEIIEHHEM OCHOBHBIX IUBHJIMCTUYECKUX IMPOoOIeM
IOPUCIUKIIMOHHON (POPMBI I'PaKJAHCKO-TTPABOBOM 3aIIIUTHI.

HopMmatuBHBIA MaTepuasl y4TeH MO COCTOSTHUIO Ha 1 OKTSO-
ps 2013 r. Bmecte ¢ TeM OCMBICTMBAIOTCS MPEJIOKEHU S, OTHO-
csAlMecs K elle MpeaCTOAIIMM JTaram peopmbl IPakAaHCKOTO
3aKOHO/IaTeJIbCTBA.



I'naBa 1
Oco0eHHOCTH I'PaKJaHCKO-
NPaBOBOM 3aIIUTHI B
OXPaHHUTEJbHOM IMPABOOTHOMIEHUH

1.1. Cucrema oxpaHUTEJdbHBIX
NPaBOOTHOIIIEHUM

B nuBmmcTyeckon aureparype CipaBeJMBO MOTYepKUBa-
eTCs Upe3BbIUaliHOE pa3HOOOpa3Ke 3aIUTUTEILHBIX BO3MOKHO-
CTeil, Ipe/IoCTaBIsAeMbIX 00JIaAaTeN0 HapYIIEHHOro (OCIOpEeH-
HOT0) mpaBa (oXpaHsieMoro 3akoHoM uHTepeca) . [Ipu aTom, Kak
yKa3blBAJIOCh B naparpade 4.1 KHUru nepBou, rpaxaaHcKo-1pa-
BOBas 3alllUTa MOKET OCYILECTBIATLCS B PaMKax JUOO perysis-
TUBHOTO MPaBOOTHOLLIEHUS, JTUOO OXPaHUTEIBLHOTO 00s13aTellb-
ctBa. Bmecre ¢ tem 1o cmbicay cr. 12 I'K Mepsl rpaxgaHcko-npa-
BOBOM 3aIlUTHI NIPELYCMAaTPUBAIOTCA 3aKOHOM, T. €. OIpEIeis-

'Cwm, Hanp.: PoxxkoBa M.A. CpezictBam criocoObl IPaBOBOM 3aIIUTHI CTOPOH KOM-
MEepUecKoro cropa; Biacts u Ou3Hec: B3auMHasi OTBETCTBEHHOCTh: KOMMEHTApHH K
3aKOHOJATENBCTBY (MOCTaTelHbIN) [DneKkTpoHHbIA pecypc] / nox ped. B.M. ZKyiikosa,
3.H. Penosa. — M., 2004// CIIC; Kapxanes JI.H. OxpanutenbHOe rpaxJaHCKOe Ipa-
BootHoieHue. — M., 2009. — C. 328.



I0TCSl 110 MPUHIMITY 3aMKHYTOT'O MEPEYHs, KOTOPbIA HE MOXKET
JOTIOJTHATHCS TI0 TIPOU3BOILHOMY YCMOTPEHHUIO YYACTHUKOB 000-
pora. Ilepea HayuyHbIM KCCIIEJOBAHMEM BCTAIOT BaKHbIE 3aj1a-
yu: 1) mokazaTh OTJIMYUTENIbHbIE OCOOEHHOCTHU I'PaXk JIaHCKO-TIpa-
BOBOW 3allIUTHl B PETYJISTUBHOM M OXPAaHUTEIbHOM MPABOOTHO-
HICHHSX; 2) CUCTEMATU3UPOBATh MHOTOUYMCIEHHBIE BO3MOKHO-
CTH, pean3alusi KOTOPBIX COCTABJISIET COACPKAHUE KaKION U3
YHOOMSIHYTBIX PA3HOBUAHOCTEN I'PaXkIaHCKO-MIPABOBOM 3allIUTHI;
3) pacKphITh CYIIECTBO OTJEJIbHBIX 3AIIMTUTEIBHBIX BO3MOKHO-
CTeH, a TaKXe MPOAHATM3UPOBATH OCHOBHBIE ITPOOJIEMBI UX TIPAK-
TUYECKOW peasin3alivu. JJaHHble 3a]a4M peraiTcs B HACTOSIIEN
Y TIOCJIETYIONIEN IJIaBaX HACTOSIIENH KHUTH.
['paxxmaHCKO-TIpaBOBasi 3alllTa B OXPAHUTEJILHOM MPaBOOT-
HOILIEHUM OCYIIECTBJISIECTCS MOCPEACTBOM pPeanu3aldd yIIpaBo-
MOYEHHBIM (3aUHTEPECOBAHHBIM ) JIMTIOM OXPAHUTEILHOTO CYyOh-
€KTUBHOIO MpaBa, BXOASAIIETO0 B COAEpKaHWE JAHHOTO MPaBO-
oTHOleHHs. B 3ToM ciyyae 3ammra BeIpakaeTcsi B MCIIOJHE-
HUY OXPAHUTEBHOTO MPABOOTHOIIEHUS (WM, YTO TO KE Camoe,
OXPaHMTENILHOTO 00s13aTe/IbCTBa). BIIOJHE JIOTMYHO IO3TOMY,
YTO OCOOEHHOCTH TAaKOH 3aIlIMThI BCELIETO OINPEeIsIIoTCs Crie-
M(UKON COOTBETCTBYIOIIETO MPABOOTHOIIEHUSI, KOTOpasi Moj-
BEpruyTa MCC/IEJI0OBAHUIO B IJ1aBe 5 KHUTU MEPBOM.
JleficTBYIOIIMM 3aKOHOAATEJIbCTBOM K YHMCIY OOs3aTelIbCTB
MPSIMO OTHECEHbl OXPAHUTEJIbHBIE MPABOOTHOIIEHUSI U3 Hapy-
IIIEHKWS JIPYTOro MPaBOOTHOINICHHUSI, U3 TIPUYMHEHUS Bpena, U3
HEOCHOBATEJILHOrO OOoramieHust (KOHIUKIMOHHBIE 00s13aTellb-



crBa)?. ['pak1aHCKO-TIpaBOBasi HAyKa U cyldeOHasl MpaKTHKa J10-
TIOJTHSIET STOT TiepedeHb 00eCeunTeIbHBIMUA, BUH/INKAITUOHHBI-
MU, HEraTOPHBIMU, PECTUTYITUOHHBIMU TTPABOOTHOIICHUSIMHU >,

[Mon knaccugukalmenn Kak TeOpeTUYECKUM MTPUEMOM TOHU-
MaeTcsl TIPOIIeCC pa3fesieH!sI U3y4aeMOro sIBJICHUsI Ha BUJIBI C
UCTIONIb30BAaHUEM CHIPO20 onpedeaernozo kpumepus. Uto kaca-
eTCsI CUCTEMATU3aI|H, TO €10 PUHSITO CUUTATh MPOIEAYPY YIIO-
pSIIOYEeHHs] PA3JIMUHBIX BUAOB SIBJIEHUS] HA OCHOBE CYILIECTBYIO-
HIMX MEXIY HUMU CBSI3EH.

Kak BumHO, KyaccupuKaius U CUCTEMATU3AIUS SIBIISIOTCS
B3aMMOJIOTIONTHSIIONIMMH JIPYT Apyra HayYHbIMU MeTonamu. Cu-
cTemMaru3alyis, HarpaBJieHHasl Ha CBeJIeHNe BOEAUHO TIPeIBapy-
TEJIbHO PaCuJIEHEHHBIX M0 Pa3JIMYHBIM IIPU3HAKAM BUJIOB sIBJIE-

2 CM. COOTBETCTBEHHO Il 25,59, 60 'K P®.

3 KpamennnnukoB E.A. Ycrynka npurszanus w3 cr. 301 'K P® // Ouepku no
TOpProBoMy IpaBy: cO. Hayu. Tp. / non pea. E.A. Kpamenunnukosa. — SIpocnagib,
2003. — C. 36-40; Ty3o [.0. Teopusi HeAeHCTBUTENBHOCTH CHOEJIOK: OMBIT POCCU-
CKOTO IIpaBa B KOHTEKCTE €BPOIENUCKON IpaBoBol Tpaguuu. — M., 2007. — C. 425—
433; Benos B.A. TeopeTndeckue MpoOIeMsl YIeHH O CIOco0ax 00ecTieYeHu s MCTION-
HEHHsI 00513aTeNIbCTB [ DNEeKTPOHHBIN pecypc] // 3akoHbI Poccrit: OIbIT, aHAIN3, TTpakK-
thKa. — 2006. — Ne 12. DnektpoH, Bepcust nievar. myon. // CIIC; Kapxanes [I.H. Ykas.
cou. — C. 178-328; n. 6 Mndopmarmonnoro nuceMa [Ipesnanyma Briciero ApouT-
paxsoro Cyga P® or 21 gexabps 2005 r. Ne 102 «O0630p MpakTUKN MPHMEHEHHS
ap6utpaxHeMu cynamu ct. 409 ['paxaanckoro konekca Poccuiickoii ®eneparmmn» //
CIIC.HenomycTMOCTb OTHECEHHS K YHCITY OXPAHUTETBHBIX 00sI3aTENIbCTB 00eCTICUH-
TeJIbHBIX MPABOOTHOIIEHHUH 000CHOBaHa B maparpade 5.4 kaure nepsoit. CamocTosi-
TEJIHOCTh PECTUTYLIMOHHOTO MPABOOTHOIIEHHS KaK OXPAHUTEBHOTO 00s13aTeIbCTBA
MOATBEPKAAETCS COOOpAKEHUAMH, U3TOXKEHHBIMH B ClIeyIoleM naparpade HacTos-
mei kaurg. CyIecTBOBaHNE BHH/AMKAIIMOHHBIX M HETaTOPHBIX 00s3aTelbcTB Oyaer
OIIpOBEPrHyTO B naparpacde 2.3.2.1.



HUs1, HE UCKJTI0YAET, a, HAPOTUB TOT0, KaK MPaBUJIO, MPeIoa-
raeT OIpeAeIeHHYI0 KOMOMHAIMIO TIPOBE/ICHHBIX M0 HECKOAbLKUM
Kpumepusm KiaccupuKkaluii JaHHOTO sIBJICHUS.

CnenoBaresibHO, B IIPOLIECCE CUCTEMATU3allM MHOTOUMCIIEH-
HBIX 3alUTUTEIbHBIX BO3MOXKHOCTEH, MPUHAJIeKANMX 00a-
JaTeTi0 HApYIIEHHOTo (OCIOPEHHOro) CYOBEKTMBHOTO Tpak-
JAHCKOIo TpaBa (OXPaHSEMOIO 3aKOHOM WHTEpeca), BIIOJHE
JOITYCTUMO HCHOJIb30BAHUE HECKOJBKUX KJIACCU(PUKAIIMOHHBIX
IpyIIIL.

OTTankuBasChb OT OCHOBHBIX KJIACCU(PUKALIAN OXPAHUTEIIb-
HOTO 00sI3aTeNIbCTBA, MOAPOOHO MCCIIEIOBAaHHBIX B maparpade
5.5 KHUTY NIEPBOM, BO3MOXXHO MTOCTPOUTH CIEAYIOLIYIO CUCHEMY
Paccmampueaemvlx npagooOmHOUEHULL:

1. DKBUBaJEHTHBIE OXpaHMUTEJbHBIE OOs3aTenbcTBa. K mx
YHCIly OTHOCATCSl PECTUTYLIMOHHOE UM KOHAMKIIMOHHOE 00s13a-
TEJIbCTBA, MOPOXKIAEMbIE HAPYIIEHUEM PpETyIsATUBHOIO IpaBa
WA OXPaHsIEMOTO 3aKOHOM MHTEPECca B COXPAaHEHUU PETyJIsTUB-
HOTO MpaBa, KOTOpPOe ObLJIO yTPaueHOo B pe3ysibTaTe TAKOTO Hapy-
ICHUS.

PectutyiioHHoe 00s13aTeNbCTBO BO3HUKAET MPU MOCTYILIe-
HUM MMYIIECTBA MOTEPIEBIIErO K JPYyroMy JIMILy BCJIEICTBUE
VICTIOJIHEHUSI HEJICMCTBUTENIbHOM CAEJIKH, YCJIOBUSIMH KOTOPOM
OIpENIENAETCS COEPKAHNE CIELMAIBHOIO IPaKAAHCKO-ITPaBO-
BOTO OTHOIIIEHUs. B oT/inune OT 3TOro KOHIUKIIMOHHOE 00s13a-
TEJIbCTBO MOPOXKAAETCS TPUOOPETEHUEM UMYIIECTBA OTHUM JIH-
IIOM 3a CYeT JIPyroro, B OCHOBAaHUU KOTOPOTo (TIpHOOpETeHM:)



Kakoe-JIM00 MPaBOOTHOIIIEHUE OTCYTCTBYET.

W pectutyniioHHOE, M KOHIUKIIMOHHOE 0053aTeIbCTBO MO-
XKET ObITh: OIpe/IeJIeHHBIM (eCJIM OHO TTOPOXKJIAETCS TpUodpeTe-
HUEM JIEHET) WIU ONpeAeTUMbIM (€C/IM OHO MOPOXKIAETCS MpPU-
oOpeTeHrneM WMYIIeCTBa WHOTO, HEKeMW AEHBbIH); HaTypasib-
HbIM (HaTypajbHasi PECTUTYLIMS — IPU BO3BPATE MOITYYEHHOI'O
M0 CHEJKE B HaType; HaTypajibHasi KOHIMKIMs — IIPU BO3Bpa-
Te HEOCHOBAaTEJIbHOTO 0OOTaITIeH!sI B HATYpe) WU JeHEKHO-CTO-
MMOCTHBIM (KOMITEHCAITMOHHASI PECTUTYLIMS — TIPU JIEHE)KHOM
BO3MEILIEHUY CTOUMOCTH TOJTyYEHHOTO; KOMIIEHCAIIMOHHA KOH-
JUKIWSL — TPU JEHEeKHOM BO3MEIIEHUM CTOMMOCTH HEOCHOBA-
TEJILHOrO OOOTaIleHHMST).

HarypasibHble pecTUTYIIMOHHOE W KOHIMKIIMOHHOE 00s3a-
TEJIbCTBA HAIPABJIEHBI HA BO3BPAT MOJIYYEHHOI'O B HAType (MMe-
10T MECTO U B CJIy4ae, KorJa HapyIuTeJieM ObUTH TIOTyUYeHBI Jie-
HEXKHbIE CPEJICTBA MOTEPIIEBIIETO KaK BelllH, ONpeiesisieMble Po-
JOBBIMU TpU3HaKamu). KomneHcalioHHble peCTUTYLIMOHHOE U
KOHJUKITMOHHOE 00s13aTe/IhCTBA HAIPABJICHBI HA BO3BPAT CTOM-
MOCTH MOJTYYEHHOI'O B AGHbIax (IIPU OTCYTCTBUU BO3MOKHOCTH
HATYpPaJIbHOTO BOCCTAHOBJIEHU 1 HAPYIIIEHHOTO UMYIIECTBEHHOTO
TOJIOKEHMST).

B ropuguyecko uTepatype HaTypaJibHYl0 PECTUTYLIMIO 3a-
4acTyl0 CBOJST K PECTUTYLIMU BJIJICHUS IEPEJAHHOM MO CHIETIKE
Y COXPaHUBIIEHCS B HATYpe UHAUBUIYAJIbHO-OMPEe/IEHHON Be-
IBIO*.

4 Ty3zo0B 11.0. Vka3. cou. — C. 449; Poccuiickoe TpaxkaaHCKoe MpaBo: y4eOHUK. B



[TpuBeseHHast TOUKa 3peHusi HEOOOCHOBAHHO CYXaeT Jeu-
CTBUTEJIHOE COJEPKaHUE COOTBETCTBYIOIIECH MPABOBOM HOPMBI.
Benp B rpakagaHCKOM MpaBe JEUCTBYET Hadyaylo, B COOTBET-
CTBUU C KOTOPbIM BOCCTQHOBJIEHUE MMYIIIECTBEHHOIO MOJIOXKe-
HUsI IOTEPIEBILIETO OCYIIECTBIISIETCS] B HATYPE; IPEAOCTABIEHNE
JEHE)KHOTO SKBHUBAJIEHTA YTPAYEHHOTO JOIYCKAETCS B CIIy4vae
HEBO3MOKHOCTH HaTypaJbHOIO BOCCTaHOBJIeHU. [loaToMy BO3-
BpaT MepeaHHOrO MO HEIEHUCTBUTEIbHOM CHENKE JIOKEH MPOo-
M3BOJIUTHCS B HATYpe, NIOKA CYHIECTBYET COOTBETCTBYIOIIAsI BO3-
MOXHOCTb, HE3aBHICUMO OT TOTO, COXPAHUJIUCH JIU Y OOSI3aHHOTO
JIMIA TIOJIyYEeHHbIE TI0 C/IEJIKE BEIIM, WM Y HEr0 UMEIOTCS aHa-
JIOTMYHbIE Belly (BEIU TOro e pojia v KadecTBa). OTciona BUjI-
HO, YTO PECTUTYLIUS BIAACHUS SIBJISIETCS BCETO JIUIIb YaCTHBIM
CJIy4aeM HaTypajibHOM PECTUTYLIMM, KOTOPhIA UIMEET MECTO P
BO3BpATE MEPEIaHHBIX M0 HEJIEMCTBUTEILHOM C/IETIKE UHIUBUTY -
aJIbHO-OIPE/IEJICHHbIX BEllEH.

PectutynioHHOe ¥ KOHJUKIIMOHHOE 00s13aTeIbCTBA C MHO-
JKECTBEHHOCTBIO JIMII (HE3aBUCUMO OT €€ Pa3HOBUAHOCTH) SIB-
JIAIOTCS CTPOTO JIOJIEBBIMM, T. €. HE MOTYT OBbITh COJIMJIAPHBI-
MU WM CyOCHAMAPHBIMU, MOCKOJIBKY 3TO HE MPEayCMOTPEHO
3akOHOM. Ecii ke BOZHMKHOBEHUE COMIAPHOCTU WM CyOCH-
JMAPHOCTH OTPEJIENISIeTCs] CTOPOHAMU COOTBETCTBYIONIETO 00sI-
3aTeNbCTBa, nocieaHee B cuiy 1. 1 cr. 414 T'K P® okasbiBaet-
Cs1 HOBUPOBAHHBIM B JIOTOBOPHOE ITPABOOTHOIIEHUE, MPeycMar-
pHBaoIee WHOM Crocod mcroHeHus. Kpome Toro, mckimova-

2 1. T. I/otB. pen. E.A. Cyxanos. — M., 2010. — C. 385-386 (aBrop maBsl — B.C. Em).



€TCsl CYIIIECTBOBAHUE PErPECCHBIX SKBUBAJICHTHBIX OXPAHUTETb-
HBIX 00513aTeJIbCTB.

2. BHeskBUBaJIEHTHBIE OXpaHUTEJbHBIE 00si3aTenbcTBa. M
SIBJISIIOTCS: 00S3aTENILCTBO MO BO3MEIIEHUIO YOBITKOB (JIEHEKHOE
NEJIMKTHOE 0053aTeIbCTBO, 00A3aTeJIbCTBO KOMIIEHCALIMM MO-
paJIbHOTO Bpe/a, Bpeaa OT MPOIeCCyalbHOM BOJIOKUTHI); 00s13a-
TEJIbCTBO HATYPAJIbHOTO BO3MEIIIEHUST; 00513aTeIbCTBO I10 YIUIaTe
MIPOIIEHTOB 32 MOJIb30BAHUE Uy KUMHU JIEHEKHBIMU CPE/ICTBAMMU.

Cpenv BHEIKBUBAICHTHBIX 00SI3aTEIbCTB ONPEIe/ICHHBIM SIB-
JIsieTcs 00SI3aTeNIbCTBO M0 YIUIAaTe MPOIIEHTOB 3a IMOJIb30BaHUE
Yy)KMMU JIEHE)KHBIMU CpEICTBAMH, OMpeAeMMBIMU — 00s13a-
TEJIbCTBO MO BO3MEIIEHHIO YOBITKOB M 00513aTeIbCTBO HATYPaJib-
HOT'O BO3MEIIIEHHUSI.

BHeskBUBaJICHTHBIE OXpaHUTEJIBHBIE 00S3aTeIbCTBA MOTYT
BO3HMKATh W3 HApYyIIEHUsI HE TOJBKO PEryJsTHBHOTO TpaBa,
HO M OXPaHUTEJbHOIO, BBICTYINAsi B TMOCJIEAHEM ciydae cyOo-
XPAHUTETHHON IOPUIMYECKON CBSA3BbI0 (HAIIpUMeEp, TaK Ha3blBa-
eMble «CJIOXKHBIE TTPOIIEHTHI», 00S3aTeJIbCTBO IO BO3MEIICHUIO
yOBITKOB, BBI3BAHHBIX MOCJECIYIONIMM W3MEHEHHUEM CTOMMOCTH
HEOCHOBATEJILHO MOJIyYEHHOTO WU COepEeKEHHOTO UMYITIECTBA).

HarypasibHbIM BHESKBUBAJICHTHBIM OXPAHUTEJbHBIM IPABO-
OTHOIIIEHUEM SIBJISIETCST 00SI3aTeIbCTBO HATYPAILHOTO BO3MeEIIIE-
Hus. OcTajbHble BHESKBUBAJIIEHTHBIE OXPAHUTEIBHBIE TTPABOOT-
HOIIIEHUS] TPEJICTABMISIIOT COOOM JIeHEeKHO-CTOMMOCTHBIE (KOM-
MIEHCAIIMOHHBIE) OXPAaHUTEJTbHBIE 00SI3aTEIbCTBA.

Bce BHESKBUBaJIEHTHBIE OXPaHUTEJIbHbIE MPABOOTHOIIECHUSI



MOTYT UMETb aKTUBHYIO, TACCUBHYIO WJIM CMEIIaHHYI0 MHOXe-
CTBEHHOCTb JIUL], BBICTYIIasl IIPY 3TOM JI0OJIEBBIMH, COIMAAPHBIMU
WY CyOCHIMapHBIMU 00513aTeIbCTBAMHU, UTO B KaKJIOM KOHKPET-
HOM Clly4ae OIpeAesieTcs IOCTaHOBJIEHUSIMU MOJIOKUTEILHOTO
1paBa WK YCIOBUSIMU JIOTOBOPA.

Kpome Toro, 00513aTeIbCTBO M0 BO3MEIEHHIO YOBITKOB SIBJISI-
€TCs1 pErpPECCHBIM, €CJIM OHO MOPOXKAAETCS HapyILIEHUEM perpec-
CaToOM IpaBa PEerpeAveHTa, a UMEHHO yMaJeHHeM MMYILIEeCTBa
HIOCJIEZIHETO BCJIE/ICTBUE WCIIOJHEHMSI B TOJb3Y TPETHEro JIMIa
(MoTepreBIero OT JEWCTBUI perpeccara) OXpaHUTEIbHON 00sI-
3aHHOCTH.



1.2. 9KBHUBaAJEHTHbLIC
OXpaHHUTeJbHbIe 003aTeJbCTBA

DKBHUBAJICHTHBIE OX PAHUTEIBHBIE 00S3aTEIbCTBA CTPOSTCS TI0
NPUHIMITY «BEPHU Uyxkoe». Bo3naraemoe Ha HapymuTess oope-
MEHEHUE B BUJIe HEOOXOAMMOCTH MepeAadr oTepIeBLIeMy UMY-
IIECTBEHHOM 1IEHHOCTU SKBUBAJIEHTHO TOMY MMYILECTBEHHOMY
NPUOOPETEHUIO 32 CYET MOTEPIIEBILIEr0, KOTOPOE SIBHJIOCH CJIE[I-
cTBHEM HapyleHus. IIpu 3TomM peub MIET 0 noaodcumenvHoll
0053aHHOCMU, KAYeCMEEeHHO OMAuMarouelicss OT HapyLIEHHON
PEryISTUBHON HEraTWBHOM OOS3aHHOCTU BO3JEPKHUBATHCS OT
JEVCTBUM, KOTOPbIE HAPYIIAIOT 4yKO€ MMYIIECTBEHHOE IPaBo,
NoJIb3YyIoIIeecs AOCOMIOTHOM 3aIUTOM.

1.2.1. PecTutynnoHHO€ 0053aTEJIHLCTBO

B coBpeMeHHOI TMBUIIUCTUKE, UCXOS U3 TIOJIOKEHU 1. 2 CT.
167 T'K P®, non pectuTyuueil NpuHATO MOHUMAaTh BO3BPAT IO-
JIy9E€HHOTO TI0 HeJIeWCTBUTENBHOU crienke’. B To ke Bpems 1o

3 B kiacciueckom PHMMCKOM TpaBe TEPMHUHOM in integrum restitutio 0603HavaIoOCh
9KCTPOOPIMHAPHOE ITPETOPCKOE CPEICTBO, YCTPaHsBIIee B INIOCKOCTH ius honorarium
MpaBoBO 3 (PEKT TOro WM MHOTO IPUANIYECKOrO (paKTa, BIIOJIHE JEUCTBUTEIBHOIO C
TOYKM 3peHus ius civile, U ABIsABIIEeCs, MO CYTH, TPOOOPA30M aHHYJIMPOBAHUSI OCIIO-
pumoii caenku B copemeHHoM Ipase (TyzoB I1.O. Ykas. cou. — C. 397). Takoe noHu-
MaHH€ PECTUTYIIMN MMeeT UCKITIOUUTEbHO NCTOPUIECcKoe 3HAUCHHE, a TI09TOMY JIo-
OBIC TTOMBITKY 3a/ICHCTBOBATH €TO B IIEJISIX COBPEMEHHBIX MCCIIEIOBAHII METOOJIOI M-



BOMPOCY O MECTE PECTUTYIIUU B CUCTEME I'PaK JAHCKO-TIPABOBbBIX
SIBJICHWM CJIOKWIJIOCH JIBA MPOTUBOIIOJIOKHBIX MHEHUSI: OTHU aB-
TOPBI MOJIAraloT, YTO OHA PEAIU3YETCS B paMKaX CaMOCTOSITENb-
HOT'O TIPABOOTHOIIEHUAS, IpyTrye B TOW WM MHOW Mepe OTpulia-
0T 3TO’.

[To MHeHMIO aBTOpa, PECTUTYITMOHHOE TTPABOOTHOIIIEHHE 00-
HApY)XUBAET YETKOE HOPMAaTUBHOE CBOeOOpasue, IPUINIECKYI0
HEOOXOIUMOCTh CAMOCTOSITEJTHHOTO CYITIECTBOBAHMS.

[TpuoOpetenue (cOepexeHre) MMyIIECTBA MO HEJEWCTBU-
TEJIbHOU CAIEJIKE, KAK (PaKT peaslbHOM JEMCTBUTEIBHOCTH, UMEET
ClieiyoIIe OTIMYUTETbHBIE OCOOEHHOCTU: 1) SIBISETCS pe3yib-
TaTOM JTI0OOTO MMYIIECTBEHHOTO MPEAOCTABICHHUsI, a HE TOJb-
KO Mepelaud MHAUBUYaIbHO-ONPEIEIEHHON BellH; 2) Mpeo-
JlaraeT SKBUBAJIEHTHOE BCTPEYHOE IMPEIOCTABJIEHUE (ECIHA PEYb
UAET O BO3ME3AHOM HEICUCTBUTENbHOM CHENKE); 3) BBICTYMAET
CJIEICTBHEM, KaK MPaBUJIO, JOOPOBOJIBHBIX IEHCTBUI CaMOro T0-
TEepIIeBIIero; 4) MPOU3BOINUTCS Ha COITACOBAHHBIX YCJIOBUSIX, CO-
CTABJISIOIIUX CONEPKAHUE CHACIIKH.

HeTrpyaHo 3amMeTuTh, UTO KCIONB30BAHUE B IIEJISIX BOCCTa-

YECKHU HE COCTOATCIIbHBI.

®Cm., Hamnp.: Ckiosckuit K.J. Hexotopsie npo6nems! pectutyrmu // Bectauk BAC
P®. —2002. — Ne 8. — C. 108-122; CmupHOBa M.A. CoOTHOIIEHHE 00sI3aTe/IbCTBEH-
HBIX TPeOOBAHHIA B POCCHICKOM I'PakJAHCKOM TpaBe // AKTyaJlbHbIe IPOOJIEMbI IPask-
JaHckoro mpasa: ¢0. cr. Beim. 7 / mox pen. O.10. Iunoxsocra. — M., 2003. — C. 190
u 1p.

7 Cwm., Hanip.: @neiimmn E.A. O6s13atenbeTBa M3 MPUYUHEHU s Bpea U U3 HEOCHOBA-
TespHOro oboramenus. — M., 1951. — C. 219-225; TyzoB [.0. Yka3. cou. — C. 475—
478 u ap.



HOBJICHUS] UMYIIECTBEHHOI'O TOJIOXEHUS JIUIIA, UCTIOHUBIIIETO
HEIEHCTBUTENBHYIO C/IENIKY, TAKAX CIIOCOOOB 3alUTHI TPaXKIaH-
CKHX IpaB, KaKk UCTpeOOBaHME UMYILECTBA U3 YYKOT'O HE3aKOH-
HOT'O BJIaJIeHUs1, BO3BPAT HEOCHOBATEIbHOIO OOOTAIlIeHUsI U BO3-
MellleHUE BHEJOTOBOPHOIO Bpea, KpaHe 3aTPyAHUTEIBHO.
Bo-nepBbIX, WCNOIHEHWE HEJEUCTBUTEIBHOM CAETKH MOKET
BBIPAKATHCS B BBHIMOJTHEHUM PaOOTHI WIIM OKAa3aHUU YCITYTH, UTO
MIOJIHOCTBIO UCKJTIOUAET BO3MOKHOCTbh UCTPEOOBAHUS UCTIOHEH-
HOT'O MOCPEACTBOM BUHIMKAIIMOHHOTO MCKa, BCErja HAaIlPaBJIeH-
HOT'O Ha BO3BPAT MHIUBUAYAJIBHO-OIIPEICIICHHON BEILN.
Bo-BTOpBIX, BCIIEACTBUE WCIIOJHEHUS BO3ME3JHOM Heleu-
CTBUTEJIbHOW CHEJKU TPOUCXOOUT B3aUMHbBIA OOMEH HMYIIe-
CTBEHHBIMU 1IEHHOCTSIMU, KOTOpbIE MPEIONAralTcsi paBHBIMU
10 CTOMMOCTH (9KBHUBAJEHTHBIMU). [I03TOMY B COOTBETCTBYIO-
HIMX CIydasix oOoraiieHue Ha CTOPOHE OJHOTO W3 KOHTpareH-
TOB 3a cueT Apyroro He oopazyercs. Tak, B a03. 3 m. 27 nmocra-
HosnieHus [lnenyma Bepxoaoro Cyna Poccuiickoint ®enepatvu
u Bricmero Apoutpaxuoro Cyna Poccuiickoit ®eneparun ot 8
okTs0pst 1998 1. Ne 13/14 «O npakTvKe NpUMEHEHHs MOJI0Ke-
Hull ['paxxganckoro koaekca Poccuiickont @enepanuu o mpoLeH-
Tax 3a MOJIb30BAHUE UY)KMMH JEHEKHBIMU CPEICTBAMU» (Jajiee
— nocranosjenue [InenymoB BC P® u BAC PO ot 8 okTsa6ps
2010 r. Ne 13/14) yka3piBaercs, 4TO NIPU MPUMEHEHUH TOCTIEI-
CTBUI HEJEVCTBUTEIBHOCTHU C/EJIKH, KOIZIA OIHA U3 CTOPOH IO-
JIy4uJia TIO ClIEJIKe JIEHEeKHbIe CPENICTBa, a Apyrasi — TOBaphbl, pa-
OOTBI WJIM YCITYTH, CIIEyeT UCXOOUTh U3 PABHOTO pa3Mepa B3a-



MMHBIX 00513aTeJILCTB CTOPOH; TIPU STOM HOPMBI O HEOCHOBATE Th-
HOM JIEHEeKHOM OOOTaIllleHU MOTYT OBITh MPUMEHEHBI K OTHO-
IIEHUSIM CTOPOH JIMIIIb TTPU HAJIMYUM JJOKA3aTEIbCTB, MOATBEP-
K JIAIOIIUX, YTO MOJIyYeHHas! OJIHOM U3 CTOPOH JICHEeKHAs CyMMa
SIBHO TIPEBBIIIIAET CTOMMOCTDb NIEPEJaHHOTO IPYroll CTOPOHE, TO
€CTh KOrjia JAeHCTBUTEILHO UMEET MECTO OOOraIlieHHE.

B-Tperbux, HEBO3MOXHOCTb BO3Bpara IMOJYYEHHOTO IO
HE/ICWCTBUTENILHOM CHIEJIKE B HATYpPEe MOXKET SIBUTHCS CJIEACTBU-
€M 0OCTOSITEJIbCTB, HEe 3aBHUCAIIMX OT JEUCTBUI CTOPOHBI, 00sI-
3aHHOM BO3BPATUTh MOITYYEHHOE (B TOM YMCJIE KOIJa MOJIy4YeH-
HOE€ BbIpaXaeTcsi B MOJIb30BAHUM HUMYIIECTBOM, BBHIITOJTHEHHOU
padoTe WM MPeAOCTaBJICHHOW YCyre), IpUYeM HaCTYIUICHHIO
TaKOM HEBO3MOKHOCTU 3a4aCTyI0 CIIOCOOCTBYET TOBE/IEHHUE Ca-
MOTO MOTEPHEBILErO, UCIIOJTHUBIIETO CHENKY. B 3THUX yCIoBUAX
BOCCTAHOBUTh HapYyIIEHHBIA UMYIIECTBEHHbIN UHTEPEC C NTOMO-
IIbI0 KOHCTPYKITUH JIETMKTHOTO 0053aTe/IbCTBA, BOSHUKAIOIIIETO
1o o0IIeMy NpaBWly MpU HAUIMYUY BUHBI IPUUUHUTENS Bpeaa,
BECbMa MPOOJIEMAaTUYIHO.

HaxkoHelr, 1 B Tex city4asix, KOrjaa rno HeJIeMCTBUTETbHOM ClIE-
Ke Tepe/laHa COXpaHsIoascs B HaType Belllb, KOrjla UCIOIHEe-
HUE HeJICWCTBUTEILHOM CHICIIKY IPUBENIO K 0OOraleHuIo (B 0e3-
BO3ME3JHBIX JOTOBOPAX U B BO3ME3AHBIX JIOTOBOPAX, UCTIOHEH-
HBIX TOJIKO OJTHOW CTOPOHOM) WJIM KOIJla HEBO3MOKHOCTb BO3-
BpaTa MOJy4YeHHOI'0 HACTYIWJIA BCJIEICTBUE BUHOBHBIX IEUCTBUI
CTOPOHBI, 00s13aHHOUN BO3BPATHTh MMYIIIECTBO, MOJIEJI COOTBET-
CTBEHHO BUHIUKAIIMOHHOU, KOHIUKIIMOHHON WJIM JSJIMKTHOU 3a-



IIUTHI TAKKe HE TIPUTOJHBI B 1IEJISIX BOCCTAHOBJICHUSI HAPYIIIEH-
HOro uHTepeca. leno B TOM, 4TO JJisl MPUBEACHUs YYaCTHUKA
000poTa B MOJIOKEHUE, B KOTOPOM OH HAXOAWJICS IO UCTIOJTHEHU ST
HEJICHCTBUTENILHOM C/IEIKY, HEOOXOAMMO MpeABAPUTEIIHHO yCTa-
HOBHTH, B YeM UMEHHO BBIPAKAIOTCS HEICUCTBUTEILHOCTD CJIEI-
KM ¥ CaMO HCIIOJTHEHUE. A 3TO BO3MOXHO CHeJaTh, TOJIbKO MC-
CJIEIOBAB YCJIOBUSI HEJICCTBUTEILHOU CIIEJIKH, HA KOTOPBIX MPO-
u3BeJicHO ucroHeHre. CIIOBOM, peCTUTYIIMOHHAS OO0S3aHHOCTh
BCerJa OmpeelsieTcsl cogepKaHueM MCIIOTHEHHOW HeJeNCTBU-
TEJIbHOU CHIEJIKH.

Ommensisi cocmosisuiuecst no 0eny 0 NPUHAHUU HeOelcmaeu-
MeAbHBLIM 002080PA U NPUMEHEHUL NOCAEOCMBULL €20 HeOeliCmEU-
menvHocmu cyoeoHvle akmul, [Ipe3uduym Boicutezo Apoumpadic-
Hozo Cyoa Poccuiickoti @edepayuu 6 ceéoem nocmaHoeNeHuu om-
Memu, wmo He onpeoeneHa npasosast NPUpPooa 002080pa U Oeli-
CMEUMenbHAas 8045k CMOPOH, MO eCib He YCMAHOBAEHO, HA O0-
cmudicenue KaKkozo pe3yavmama HanpaeneHa coenkd, 0e3 uezo
HEBO3MOMNCHO PeUUmb, 8 UeM 3aKAI0UAenCsl 8036Pant COPOH 8
NePBOHAUANbHOE NONOJICEHUE S,

Takum o6pazom, [I71s1 ycTpaHeHH S HeOIaronpusiTHBIX MOCTe -
CTBUW TIPUHSATHUS WCTIONHEHUs IO HEIEHUCTBUTETBHOM ClIEJIKe
TpedyeTrcsi ocodast I0puANIecKass KOHCTPYKIMS, KOoTopasi Obl B
MIOJIHOW Mepe YYMThIBaJIa Oe3yCJIOBHOE KaueCTBEHHOE CBOEOO-
pasue JaHHOTO OOCTOSITeNIbCTBA OOBEKTHBHOM peasbHOCTH. Ta-

8 Mocranosnenue IMpe3uamyma Briciiero Apourpasxksoro Cyna P® ot 19 cents6ps
1995 r. Ne 5978/95//CTIC.



KOM KOHCTPYKIIMEN M BBICTYIAET PECTUTYIIMOHHOE MTPABOOTHO-
IIEHME, HAMpPaBJIeHHOEe HA MaKCHMaJlbHOE aHHYJIMPOBAHUE TeX
UMYIIECTBEHHBIX M3MEHEHU, KOTOpble HACTYMWIA Y Yy4acT-
HUKOB T'PaXJaHCKOr0 00OpOTa BCJIEACTBUE WCIIOJHEHUS WUMU
HeJIeICTBUTENIbHON clenku. B ciydae ¢ pecturynuen Hapyiie-
HHe CyOBEeKTUBHOTO MTPaBa, KaK OCHOBAHUME I'PaXIaHCKO-TIPABO-
BOU 3allIUTHI, 3aKJII0YAETCS] B TIOCTYIUJIGHUU UMYIIECTBA OTHOM
CTOPOHBI B PACMOPSAANTENBbHYIO chepy APYrOil CTOPOHBI B CBSI3U
C UCTIOJIHEHHEM CITEITUAIbHOTO TTPABOOTHOIIEHM S, TOPOKACHHO-
IO HeJIEUCTBUTETLHOM CIIETTKOM (KaK OCTIOPUMOI®, TAK 1 HUUTOX-
HOM). DTOro He HAOMIOAAETCS B CJIydae ¢ KOHIUKITMOHHBIM 00sI-
3aTeJIbCTBOM, TJIe HapyllleHue CyObeKTUBHOTO TMpaBa BbIpaKaeT-
csl B TIepexojie UMYIIEeCcTBa K PUOOPETATeNI0 BHE pAMOK KaKo-
ro-10O0 MPaBOOTHOIIEHUs (HAPUMep, BCIESICTBUE TPEIOCTaB-
JIEHUsI UCTIOJTHEHM S TI0 HE3aKJIOUEHHOMY JIOTOBOPY, KOTOPHIN B
OTIMYUE OT HEJIEHCTBUTENILHON CHENKM €CTh BCEraa Iopuande-
CKOE «HUUTO»).

B 3aBucumocT OT OCOOEHHOCTEH TpeaMeTa PecTUTYIIMOH-
HOTO 00s3aTeNIbCTBA CJIEAYET BBIIENSITh JBE €ro pa3HOBHIHO-
CTH, Hameamue 3akperienue B 1. 2 cr. 167 I'K PD, — o6s3a-
MeAbCMeo HAMYPANLHOL pecmumyuyuu , HarpaBJIeHHOEe Ha BO3-

? CoBpemeHHbIi 3akoHozaresb B 11. 1 cr. 167 I'K P® npsamo npenycmorpen, uto
OCropuMasi CieJIKa MPU3HAETCS CYJOM HEIEUCTBUTENILHON C MOMEHTA €€ COBEPLICHUS,
T. €. BCceraa ¢ oOpaTHOW CUJION (XOTs IPU 3TOM ee JeHCTBUE B MPEeayCMOTPEHHOM II.
3 cr. 167 'K P® cinyuae u MoxeT OBITh ITPEKpAIeHO TONBKO Ha OymyIee BpeMs).
CreoBaTenbHO, U 31€Ch MIMYIIECTBO MOCTYIIAeT HAPYIIUTENIO BCISACTBIE MCIIONHE-
HHUS TIOTEPIEBIIM CIIeIaTbHOTO MPAaBOOTHOIIEHHUST U3 HeIeHCTBUTENHHON CIIETTKH.



BpaT MOJYYEHHOTO B HaType (MMeeT MeCTO U TOrja, KOraa uc-
TIOJIHEHNE BBIPAXKAJIOCh B Mepeiadye JeHEKHBIX CPE/ICTB), U 0031~
3amenbcmeo OeHeNHCHO-IKBUBANEHMHOUL (U KOMNEHCAUUOHHOI)
pecmumyyuiy, HalipaBJIeHHOE HA BO3BPAT CTOMMOCTH TOTyYeH-
HOTrO (TIpY OTCYTCTBUM BO3MOXHOCTH HATypPaJIbHOM PECTHUTY-
un'’).

Byayun oXpaHUTETBHBIM MPABOOTHOIIIEHUEM, PECTUTYIIMOH-
HOe 0053aTeIbCTBO OTHOCUTENBHO, & €ro CyObeKTaMU MOTYT
OBITh TOJILKO CTOPOHBI HEJIEHCTBUTENILHON crenku'!. B cBsa3u ¢
STUM BO3HUKAET BOIPOC, MOUICKUT JIU BO3BpATy IMepeaHHOe
10 HEeJICWCTBUTEJIBHON CIIEJIKE MMYILIECTBO CTOPOHE, KOTOpasi He
uMeeT Ha Hero HUKakoro rpasa?

OpnHa rpynmna aBTOpoB MOJIAraeT, YTo MPU PECTUTYIIUN UMY-
HIECTBO BO3BPAIAECTCS CTOPOHAM HEACWCTBUTENILHOW CHEJIKU
TOJILKO TIOTOMY, YTO CJIeJIKA SIBJISIETCS] HEIEHCTBUTEILHOM, TO
€CTh HE3aBHCUMO OT HAJIM4Usl Y CTOPOH HAa 3TO UMYIIIECTBO Ka-
Kux-oo npas'?. [lanubiil moaxon 3akperuieH B 1. 3 Muagopma-
1oHHOTO TiMickMa [pesuauyma Briciero Apourpaxnoro Cyna

10 ECTECTBCHHO, BO3HUKHOBEHHE 00s13aTejIbCTBA KOMHCHC&LII/IOHHOI?I pecTurynun
HCKJTIOYAETCA, €CJIN UCTTIOJITHEHUE BbIPAKAJIOCh B TIEpeaave AEHEKHBIX CPEICTB.

1 Cm, Hanp.: nocranosienne IIpesummyma BAC P® ot 23 nHosbps 2004 r.
Ne 8414/04; nocranoBnenuwe Ilpesummyma BAC PP or 21 nHos6ps 2006 r.
Ne 9308/06 // Koncynprantlimoc: cripaB, nmpaBoBasi cucTeMa.

12 Poceniickoe rpaxjaaHckoe npaBo: yueonuk. B 2 1. T. I /otB. pen. E.A. CyxaHoB. —
C. 386 (aBrop rassl — B.C. Em); CkJioBckuii K.M. Hekotopbie npo0iaemsl pecTuTy-
mu. — C. 109-110; Cyxanos E.A. Bemssle mpaBa 1 IipaBa Ha HeMaTepHaibHbIe 00b-
exThl // BectHuk BAC P®. — 2007. — Ne 7. — C. 26.



Poccwmiickoii ®enepanmu «O030p cyaeOHOUN MPAKTUKY 1O HEKO-
TOPBIM BOIIPOCAM, CBSI3AHHBIM C UCTPeOOBaHMEM UMYIIIECTBA U3
YyKOr0 HE3aKOHHOT'O BJIAJICHHUsI», IJIe CKa3aHO, YTO B COOTBET-
ctBum co cT. 12, 167 'K P® npumeneHue nocnaeacTBui Heen-
CTBUTEJIBHOCTH CJIEJIKH SIBJISIETCSI CAMOCTOSITEIbHBIM CIIOCOOOM
3alIUTHI TPAKAAHCKUX MIPaB; B paMKaXx 3TOrO Cropa MpaBo UCT-
11a HA UMYIIECTBO UCCIIEAOBAHUIO HE TIO/IJIEKUT, OAHAKO YIOBJIe-
TBOPEHHUE TAKOTO MCKa He MpepeliaeT UCXoa BO3MOKHOIO CIIO-
pa O MPUHAIJIEKHOCTU UMYIIIECTBA.

BrickazaHa v TOuKa 3peHusi O HEBO3MOXHOCTU PECTUTYIIUH B
Cllydasix OTCYTCTBHUS Yy JIMIA TUTYJIA BIJCHUS WA OXPAHSIEMOTO
3aKOHOM MHTepeca B BOCCTAHOBJIEHUU BJIaJIeHUs BEIIbIO 2.

Ha nerasisHOM ypoBHE TaHHAs MpoOJieMa Halllla OTPaKeHUe B
HopMax 1. 2 u 1. 3 c1. 166, 1. 4 c1. 167 I'K P®. [1o cmeicity nan-
HBIX MPABOBBIX HOPM TpeOOBaHHE O MPUMEHEHUU TOCIEICTBUN
HEJICUCTBUTEILHOCTH CAEJIKHU (KaK HUYTOXHOMW, TaK U OCIOPH-
MOW) BIIpaBe MPeabsBUTh €€ CTOPOHBI M YKa3aHHbIE B 3aKOHE JIH-
11a; OJTHAKO CY/1 BIIpaBe HE MIPUMEHSITh MOC/IEACTBUSI HEICUCTBU-
TeJILHOCTH CJIEJIKH, €CJIU UX MPUMeHeHue OyJieT TPOTUBOPEUYUTh
OCHOBaM IMPaBOIOPSI/IKA WA HPABCTBEHHOCTH.

[TpenocraBiieHre UCTIONHEHUSI — Tiepeiadya UMYITIeCTBEHHON
LEHHOCTHU, C KOTOPOU CBSA3BIBAJICS I0PUINYECKUI UHTEPEC TOMIK-
HUKa, BKJII0Yasi IHTEPEeC, PEaIn30BaHHBIN B CYObEKTUBHOM ITpa-
Be. CTOpOHBI HEeIEUCTBUTEILHOM CHIEJIKU BITPaBE OCYILECTBISTh
PECTUTYLIMOHHYIO 3aIlIUTy TOCTOJNBKY, TOCKOJIBKY MPEI0CTaB-

13 TyzoB [1.0. Yka3. cou. — C. 451-459.



JIAIOT UCIIOJIHEHNWE, U3MEHSIOIIEe UX UMYILECTBEHHOE IOJIOXKE-
HUE, OXpaHseMoe 3aKOHOM. COOTBETCTBEHHO TPUMEHUTEIIBHO K
CTOPOHAM HEJICMCTBUTENIBHOM CHIEJIKU JAECUCTBYET NIPE3YMITLUS O
TOM, YTO OHM SIBJISAIOTCS] HOCUTEJISIMUA HapyLLEHHBIX IpaB W 3a-
KOHHBIX MHTEPECOB, MOCKOJbKY MPEJOCTABUINA UCIIOJHEHHUE IO
Takou creske. OQHAKO €CIM UMEIIUEC B JIENE JOKa3aTesIb-
CTBa ONPOBEPraloT YKa3aHHYIO PE3YyMIILIMIO, B YACTHOCTH KOT1a
ClIeJIKa HEJEUCTBUTEIbHA UMEHHO MTOTOMY, YTO JIALO PACIOps-
JWJIOCh YYyXKOW BElIbI0, He HaXOAsICh 10 TIOBOY Hee C COOCTBEH-
HUKOM B KaKOUN-TMOO PeryIsiTUBHOM CBSI3W (HAIPUMeEp, TIPUTO-
BOPOM CyJa MO YrOJIOBHOMY J€JIy YCTaHOBJIEHO, YTO OCYXJEH-
HBIM KaK ITPOJABLIOM COBITO KPajieHOe UMYILECTBO), PECTUTYLIU-
OHHBII UCK CTOPOHBI, HE MPEJOCTABIIABILIEN UCTIOTHEHUE B I0PU-
JMYECKOM CMBICTIE, HE MOXET ObITh YIOBJIETBOPEH; HE MOATICKUT
el BO3BpaTy UMYIIIECTBO U IIPY MPUMEHEHUH PECTUTYLIUH 110 UC-
Ky JIPyrofl CTOPOHBI, NOCKOAbKY UHOE NPOMUBOPEUUNO Obl OCHO-
éam npasonopsioka. B mopoOHBIX ciyvasix JMIO, TOTy4HBIIee
MMYIIIECTBO 0 HEACHCTBUTEIBHOM CHeJKe, 00s3aHO MPU HAJK-
yuu npeaycMoTpeHHbix cT. 302 'K P ocHoBaHu# BO3BpaTUTh
MMYILECTBO COOCTBEHHUKY MJIM YITPABOMOYEHHOMY UM JIUILY, HO
HE JAPYroil CTOpOHE c/ieNKU. 1 0BOpsl MHaue, UMEET MECTO OJIHO
PECTUTYIIMOHHOE 0053aTeIbCTBO, HO HE OHOCTOPOHHSISI PECTH-
TyLMs, Mpeanoarapias NpuMeHeHne TpadHOil CaHKIMU K
He0OPOCOBECTHOMY YYACTHUKY HEAEHCTBUTEIBHON cliesIKuy 4.

14 Naunoe oGcrosiTenscrBo He yuuthiBaloT, Harpumep, A.B. Eropos, M.A. Epo-
xoBa, A.M. IlupBuHAT, BO3paskalolye IPOTUB UCTIONb30BAHUSl PECTUTYLIUM B Kaye-



B coBpeMeHHOI pOCCUICKON ITMBUTUCTUKE MPEANPUHSITA TT0-
IIBITKA 0OOOCHOBATH JIEHCTBUTEILHOCTD TTPOIAKU TYKOU Belu 1.
[Tpu 3TOM HepenKo OOpaIalTCs K KaTeropusiM TPaskIaHCKOTO
npaBa, MpeIHa3HAUEHHBIM JIJIs1 PEeIlIeHUSI COBEPIIIEHHO MHBIX 3a-
Jau.

«Ecmm 61 00513aTeTbCTBEHHBIN JOTOBOP B CITydae HEeyNpaBo-
MOYEHHOCTH OTYYKAaTessi ObLI HECUCTBUTEIIBHBIM, — THIIET
I1.0. Ty30B, — TO He CyIIeCTBOBAJIO OBl U HOPM 00 OTBETCTBEHHO-
cTtv 3a 3BUKLIMIO (CT. 461, 462 I'K), 100 3Ta OTBETCTBEHHOCTbD SIB-
JISIeTCSl 002060PHOIL U HACTYTIAET 3a HeHaonedxcaulee UCNONHEHUe
002060pa; IPA HEJICUCTBUTEITLHOCTH XK€ CIEJIKU HUKAKON OTBET-
CTBEHHOCTH 3a €€ HEUCHOJIHEHNEe WM HeHalJIeKallee UCTIOIHe-
HUe OBITh HE MOXET, TaK KaK HET CaMOU OOsI3aHHOCTH 3TY CEJIKY
VICTIOJTHUTb>» 6.

CTBE Croco0a 3allUThI ITpaBa MOKyNaresisl Mo JA0roBopy KyIUIM-NPOIaXH YyKOro UMy-
mectBa (Eropo A.B., Epoxosa M.A., Illupeunar A.M.). O6001ieHre IpruMeHEeH s
apoutpaxueMu cygamu HopM ['K P® o BemrHo-mpaBoBbIX croco0ax 3aIlivThl Mpa-
Ba [DnekTpoHHbl pecypc] // BectHuk rpaxpanckoro npasa. — 2007. — Ne 4. Dnek-
TpoH. Bepcus nevar. myor. // CIIC. Kpome Toro, JMIIEHO OCHOBaHHWH WX OTAceHHe,
YTO NPUMEHEHHE TOI00HON PECTUTYLIMM MPUBEAET K MOITYYeHHIO NpHoOpeTaresieM,
COBEPILIUBIINM MOCTIeyIOIee OTUYyKAeHUE, YIIJTAaueHHO! 1IeHBI 110 He[eCTBUTEIBHOM
clieTIKe ¥ K COXpaHEeHMIO UM 3a COOOH MOMYyIEeHHOM IIEHBI OT MOCTEAYIOMIEH POAAKH.
Benp mokymatesb 1o KaxkI0My MOCTeyoIeMy HeIeHCTBUTEIBHOMY IOTOBOPY BIIPaBe
TpeGoBaTh BO3BpaTa MOKYITHOH [IEHBI OT CBOETO MpoAaBLa. M Tak BIIIOTH IO EPBOTO
JIOrOBOpA.

B cm, Harp.: Ty3oB [1.0. Vka3. cou. — C. 514-546. TIpogaxy 4y*oro HeOOX0IUMO
OT/INYATh, C OJHOI CTOPOHBI, OT IIPOJAKH CBOEH BEIIH 110 HECKOJIBKUM JOr0BOpaM (CT.
398 TK P®) u, c apyroii, ot nmpopaxu Oyaymei Benm (1. 2 c1. 455 T'K P®).

16 TyzoB [1.0. Yka3. cou. — C. 532.



B pesynbrare BoBlIeUEHUS B «UYKIYI0 OpOUTY» TIOHSTHE OT-
BETCTBEHHOCTH 32 9BUKIIUIO MOJTyYaeT HEOKUAAHHYIO MHTEpIIpe-
TaluIo, HeM30€KHO YyTpaunBasi CBO€ UCTUHHOE Ha3HAUEHUE.

Tak, K.W. CkJioBckuii noguepkuBaet: «OTBETCTBEHHOCTD 32
9BUKIIHIO. . . BOBHUKAET HEe TTOTOMY, UTO JISICTBUTENbHA IPO/IaXka
YyKOro0, a [IOTOMY, YTO BBOAUTCSI Pa3beJUHEHNUE OTBETCTBEHHO-
CTU 32 SBUKIIMIO U JOTOBOPA KYIUIU-TIPOAKU: OffHA ClesKa (110
YCTAHOBJIEHUIO OTBETCTBEHHOCTH Ha CIIy4yail SBUKIIMU) HE3aBU-
cuma ot Apyrou... OTBETCTBEHHOCTD 34 SBUKIIMIO B U3BECTHOM
CMBICIIe CONMMKAETCs C TapaHTHEH, ISHCTBIE KOTOPOW He yBsI3a-
HO C BUHOI»!7,

O.I'. Jlomu3e ykasbIBaeT Jaxe, uto «mojoxenus ct. 461 I'K
P® HOCAT TUCITUTUTMHUPYIOITUI XapaKTeP U COMPATalOT BOSHUK-
HOBEHME OOSI3aHHOCTU HEYITPABOMOYEHHOTO OTUYK/AaTessl BO3-
MECTUTh HECOCTOSIBIIIEMYCSI TIOKYTIATEITIO IOHECEHHBIE UM YOBIT-
KU C caMUM (PaKTOM U3BSITUSI TOBAPA Y TIOKYTATEN s TPETbUM JIH-
IOM O€30THOCHUTEJIBHO K JEUCTBUTEIBHOCTU CHEIKW» 18,

YVauBuTENbHO, YTO, paccykaasi MOJOOHBIM 00pa3oM, aBTOPHI
He 00palalnT HUKAKOrO BHUMaHHMS Ha OyKBaJIbHYIO (pOpMYyJIH-
poBKy 1. 1 cT. 461 'K P®, TpakTyoliyio 3BUKIMIO KaK U3bSTHE
TOBapa y MOKyMaTessl TPETbUMU JIMIIAMU 110 OCHOBAHUSIM, BO3-
HUKIIUM 00 UCNONHEHUs JOTOBOPA KYTUTU-TTPOAAXKH.

17 Cknoexwmit K. 3ammra npaa COGCTBEHHOCTH 1 IPYTHX BEIIHBIX IIPaB: BOMPOCHI
MpakTUKy //Xo03siicTBO U mpaBo. — 2010. — Ne 7. — C. 26.

18 Jlomumse O.T. O IIPaBOBOY OLIEHKE JOTOBOPA, HAIIPABJIEHHOIO Ha OTYYXIEHUE
UMYLLIECTBA HeypaBoMoueHHbIM JiuloM // Bectauk BAC P®. —2007. —Ne 5. - C. 17.



W3 ykazaHHON (pOpMYIMPOBKYU BIOJIHE ONPEAEIEHHO Cley-
€T HEJONYCTUMOCTh CYIIECTBOBaHUSI MPABOOTHOIICHUS IO J0-
rOBOPY KYIUIM-IIPOJAXKH YYyKOrO TOBapa, KOTOPOE, JEUCTBUTEb-
HO, HUKAaK He BIMCHIBAETCS B PAMKU POCCUICKOTO MTPABOIOPSI/I-
ka. MlHave pa3ymHbIii 3aKOHOATENb YKa3al Obl HA BOSHUKHOBE-
HUE OCHOBAaHUM ISl 9BUKIMU 00 3aKAoueHuss Joropopa. B to
e BpeMsi OTBETCTBEHHOCTh 3a IBUKIIMIO HE MOXET ObITh BHE-
JIOTOBOPHOM, MO0 OHA HACTYIAET y MpojaBlia repes MmoKynaTe-
JieM, T. €. UICKJTIOYUTESIbHO B OTHOIIIEHUSIX MEK/1y JIOTOBOPHBIMU
KOHTPareHTaMu.

OTMeYeHHOe MPOTMBOPEYUE JIETKO CHUMAETCS, €CIM BUK-
IMIO IOHUMATh KaK U3bsiTUE (OTCYKJIEHHUE) TOBApa Y MOKYMATe sl
TPETbUM JIMIIOM IO OCHOBAHHWSIM, BO3HUKIIIMM B MEePHOJ MOCIIe
3aKJII0YEHUS] IOTOBOPA KYIUTU-TIPOAAKU U 10 €r0 MCHOTHEHUS
nponasiioM. MiMeroTcsi B BUly pa3HOOOpa3Hble CUTYalluu, KOT/ia
B YKa3aHHBIW MEPHOJ BpEMEHH MIPaBO COOCTBEHHOCTH Ha TOBAp
WJIM TIPaBO MPOU3BOAHOIO BJIAJIEHUSI TOBAPOM IPEAOCTABIISIET-
Cs IPOAABLIOM TPEThEMY JIMILY (HApUMeEp, MO JOTOBOPY KYII-
JIU-TIPOJIaKU HEABUKUMOCTH, IO KOTOPOMY IMPOMU3BEJIEHA IOCy-
JApCTBEHHAs] PEervCTpallvsl Mepexoia mpaBa COOCTBEHHOCTH 32
JPyrUM MOKYyMaTeseM, o JOrOBOPY apeH[bl U T. 11.). VIMeHHOo B
NOIOOHBIX CUTYAIUSIX OTUYK/ICHUS CBOETO, 8 HE TyKOTO UMYIIe-
CTBa MPOJIaBel] HapyIIAeT MPAaBOMEPHO 3aKJIIOYEHHBIN paHee J0-
TOBOP KYIUTU-TIPOJAKH, MPUUMHSS IEPBOMY ITOKYTIATEIO YObIT-
ku. Bo3MereHue Takux yObITKOB M COCTABJISIET CYIITHOCTD JIOTO-
BOPHOI OTBETCTBEHHOCTH 32 IBUKLUIO. OO0BeM NOHSAMUSL IEUK-



UUU, MAaKum o0pazom, 3asucum on mozo, OONYCKAemcs A npa-
BONOPSIOKOM NPOOANCA UYxHcozo'®.,

®aKT COBEpILICHNUST HEICHCTBUTEILHOM CIEIIKH, TPUHSTHE HC-
TIOJIHEHHM S TI0 KOTOPOM MTPUBEJIET K HApYIIEHUIO ITpaBa UM OXpa-
HSIEMOTO 3aKOHOM HHTEpeca OINPEIC/ICHHOrO JIUIA, SIBJISETCS
OCIMapUBaHUEM 3THX IPaBa WM OXPaHSIEMOro 3aKOHOM MHTEpe-
ca. [TosTomy maHHBIA (hakT cam 10 ceOe BiIeUeT MOSBJICHUE Yy Ta-
KOTO JIMIA OXPAaHUTEJILHOTO MPAaBOMOYMs TPeOOBATh MPU3HAHUS
CHEJIKU HEeJIeUCTBUTEIBHOM, YTO COOTBETCTBYET CMBICITY a03. 3 1.
2uabs.2m 3cr. 166 'K PO.

A BOT UCHOJIHEHUE HEICUCTBUTEILHOM CICNIKU, KaK IMpaBH-
JIO, IPUBOJMT K U3MEHEHUIO MMYILIECTBEHHOU Chephbl NCTTIOTHUB-
IIEro C/ICNIKY JIMIIA, 3aTparkuBasi, TAKUM 00pa3oM, ero mpaBo Ha
nepeJaHHy0 [IEHHOCTh WM CBSI3aHHBIN C COXpaHEHHEM IIeHHO-
ctu uHTepec. CremoBaTeIbHO, MPUHUMAs WCTIOJHEHHE, CTOPO-
Ha HEJICHCTBUTENILHOM C/IEIKM HapyliaeT 0OsI3aHHOCTh, MPOTH-
BOCTOSIIILYIO TIPaBy (BKJIOYAsI TIPABO HA YBaKEHHE UMYIIeCTBEH-
HBIX UHTEPECOB) IPYIOM CTOPOHBI.

Kpome Toro, UCHoiHeHne HUUYTOKHOW CAETKM MOKET IpH-
BECTH K HapylleHHUIO TIpaBa Ha MepeaHHoe Mo CIAEIKE UMYIIe-
CTBO JIMIIA, HE YYACTBYIOIIErO B CJICJIKE, HO CBS3aHHOIO C UC-

19 Tak, B PUMCKOM YacTHOM IIpaBe, PU3HABaBLIEM JEHCTBUTENIBbHOCTD J0T0BOpa
KYIUIU-TIPOJAKU UY’KOH BEIIH, SBUKLMEN BIOJHE JIOTHYHO OOHMMAJIOCh OTCY:KIEHUE
UMyIIecTBa y MOKYyMAaTeJs Mo JIIoObIM OCHOBAHMAM, BOHUKIIMM [0 Nepefayy Belly,
BKJIIOYAs U T, YTO CYIIECTBOBAIM yXke K MOMEHTY 3aKJIIOUEeHHs JIoroBopa (00 3ToM
nogpobHee cM.: PumMckoe gacTHOe mpaBo: yaeOHuUK / oxt pen. mpod. V.B. Hoswiko-
ro. — M., 2005. — C. 345, 349-351).



TIOJTHUBIIIEH CTOPOHOM KAaKUM-JTMOO PETYISATUBHBIM IIPABOOTHO-
IIEHMEM TI0 MOBOAY JAHHOTO UMYILIECTBa. B yacTHOCTH, HEempa-
BOMEpPHOE OTUYKJCHHE MPOU3BOAHBIM BJIaJIe/IbIIeM UMYIIECTBA
TpeTheMy JIMIy OOYCIIOBJIMBAET 3aMHTEPECOBAHHOCTh COOCTBEH-
HUKA B TIPU3HAHUYU HEJIEUCTBUTENILHON CHEIKU 00 OTUYkKJICHUN
Y TIPUMEHEHNH MOCIEACTBUN €€ HEJIEUCTBUTEIBHOCTH, €CIIU ITO
OIHOBPEMEHHO BOCCTAHABJIMBAET HAPYIIIEHHOE ITPaBO COOCTBEH-
HOCTH.

Takum oOpa3om, mproOpeTaresib UMYIIECTBA OT HEYIpPaBoO-
MOYEHHOTO Ha OTUYXJECHUE MPOU3BOJHOIO BJIajIeNbIia 00s3aH
BO3BPATUTh TOCJIEIHEMY UMYIIECTBO B TMOPSIIKE MPUMEHEHHS
PECTUTYIIMH 10 UCKY COOCTBEHHHMKA B CTy4asiX, MPeTyCMOTPEH-
HBIX 3aKOHOM (Cp., Hamp., a63. 1 m. 3 c¢1.166 'K P® u u. 3 cr.
20 denepanproro 3akoHa ot 14 HosOpsa 2002 r. Ne 161-P3 «O
rOCYJApCTBEHHBIX M MYHUIUMAIBHBIX YHUTAPHBIX TTPEIIPUSITH-
s1X»), COOTBETCTBEHHO Ha/IJIeKAIM CIIOCOOOM 3alllUTHl Hapy-
IIIEHHOTO IpaBa COOCTBEHHMKA SIBJISICTCS 371eCh PUMEHEHUE T10-
CJIEACTBUI HENENCTBUTEILHOCTU CACIIKU.

Bmecre ¢ Tem ykazaHHBIN CIOCOO MOJKEH OrpaHHMYUBATHCS
C/IEJIKOM, COBEPIIEHHON MPOU3BOIHBIM BJIaJIE/IbLIEM, a TIO3TOMY
HE MOXET pacpOCTPaHATHCS Ha TMOCEIYIONUE CACTKH 00 OT-
JyKJIEHUH, HA 9TO OOpaIlaioch BHUMAHUE yYCHBIMU-TIMBUJIH-
cramu?’ u KoncrutyrmonssiM cyiom Poccuiickoii ®eneparn 2!

20 Bparunckuit M.U., Butpsackuii B.B. [JoroBopHoe mpaBo. O01ye HoaoKeH s, —
M.,2000. — C. 808-809.

2l Cm.: a63. 8 n. 3.1 nocraHoBeHUs Koncrurynuonsoro Cyga P® or 21 anpeins



1.2.2. KoHauKIuoHHoe 00a3aTeJbCTBO

HenormyctiMocTh HEOCHOBATEIBHOTO 0OOTaIlieH! s CYObEKTOB
UMYIIIECTBEHHOT'O 000POTa BIOJIHE MOXHO OBLIO ObI BO3BECTH B
PaHT TIPUHIUIIOB IPaXKJaHCKOTO TpaBa. U 310 Jierko 0ObsICHUTD
— OOILIECTBEHHBIM OTHOILIEHUSIM, TOCTPOEHHbIM Ha Havyasiax pa-
BEHCTBA, ABTOHOMUM BOJIM ¥ UMYITIECTBEHHOW CAMOCTOSITENTbHO-
CTU yYaCTHUKOB, BHYTPEHHE UyK/Ia CUTYyallWsi, KOrJa OWH U3
YUYaCTHUKOB 0€3 IIPaBOBBIX OCHOBAHUI IIPHOOpETaeT Wi coepe-
raer UMyIIECTBO 3a cyeT Apyroro. Ilosromy HeocHoBaTeIbHOE
oborareHue 1Mo ooIIeMy MpaBuIy BiedeT BO3HUKHOBEHUE 00s1-
3aHHOCTU BO3BPATHUTH TOJTyYSHHOE.

Borpoc 0 mMecte 00si3aTeNibCTBa BCIIEACTBHE HEOCHOBATEIIb-
HOro oooraieHusi (KOHIMKIIMOHHOTO 00sI3aTelbCTBA) B CUCTE-
Me OXPaHUTEIbHBIX TPAkKIAHCKO-TIPABOBBIX OTHOIIEHUIA 3aCITy-
KHUBAET OTJEJIPHOTO BHUMAHWMS, MIOCKOJIBKY Ta WJIM WHAs TPaK-
TOBKa JaHHOTO 00sI3aTe/IbCTBAa UMEET Cephe3HbIe TPAKTUICCKHE
TIOCJIE/ICTBUS.

Cornacho ct. 1103 T'K P®, nockosibky MHOE HE YCTAaHOBJIEHO
HacrosiiM Kofiekcom, ApyruMuy 3akOHaM¥ WJTH HHBIMU TIPABO-
BBIMU aKTAMU 1 HE BHITEKAET U3 CYITIECTBA COOTBETCTBYIOIIUX OT-
HOILIEHUH, paBuJiia, npegycmorpeHHsie riaBoit 60 'K P®, nox-

2003 r. Ne 6-I1, a63. 3 1. 2 onpenenenust Koncruryrmonnoro Cyna P® or 25 mapra
2004 r. Ne 98-0 «O6 oTKa3e B MPUHATHU K PACCMOTPEHHIO Kao0bl rpaxaaHku bemo-
ycoBOi Acu AJIEKCEEBHBI Ha HapyIIEHUE €€ KOHCTUTYLIMOHHBIX MpaB II. 1 u 1. 2 cT.
167 I'paxxnaHckoro konexca Poccuiickoit ®enepauum» // CIIC.



JieKaT TPUMEHEHMIO Takke K TpeOoBaHUsAM: 1) 0 BO3Bpare HcC-
TIOJTHEHHOTO IO HEJIEUCTBUTENBHOM c/IeNKe; 2) 00 uCTpeOOBaHUM
UMYIIECTBa COOCTBEHHUKOM U3 UY:KOr'0 HE3aKOHHOT'O BJIa/IEHUS;
3) OnHO CTOPOHBI B 00SI3aTENBCTBE K IPYroi O BO3BpATe UCHOI-
HEHHOTO B CBSI3U C 9THM 00513aTeJILCTBOM; 4) O BO3MEIIIEHUH Bpe-
72, B TOM YHCJIe IPUIMHEHHOTO HeJJOOPOCOBECTHBIM MOBEICHU-
€M 000raTHBIIIErocs JIUIIA.

CyliecTtByeT TpU pa3jiMYHbIX BapUaHTA TOJKOBaHMS IpUBE-
JEHHOW MpPaBOBOW HOPMbI, KaXJbli U3 KOTOPBIX I0-CBOEMY
oTpeJiesIsieT COOTHOIIICHNE YIIOMUHAEMbIX B Hell TpeOOBaHUI.

CorylacHO TOJTYYMBIIIEMY PACIPOCTpaHEHNUE MEePBOMY BapH-
AHTY KOHIUKIIMOHHOE 00SI3aTeIbCTBO SIBJISIETCA POOOBLIM NOHSL-
muem TI0 OTHOILIEHHUIO KO BCEM MPABOOTHOIICHUSIM, IPEAyCcMaT-
pUBAIOIIVM 00SI3aHHOCTh BO3BpaTa MMYIIECTBA, TPUOOPETEHHO-
ro (cOepexeHHOro) 0e3 JOCTaTOYHBIX OCHOBAHUM 22,

Cratpio 1103 'K P® MOXHO HCTONKOBAaTh U B TOM CMBbIC-
Jie, 4TO B TPEIYCMOTPEHHBIX €I0 ClydyasX HeoOXOAMMO BeCTH
peub TOJIbKO O PECTUTYLIMOHHOM MTPABOOTHOIIIEHUH, TPABOOTHO-
IIIEHUU COOCTBEHHOCTH U T. [I.; ISl KOHAWKIIUY K€ B YKa3aHHbBIX
cllydasix He ocraercsi Mecta. Bmecre ¢ TeM npu onpesieieHuu co-
JepKaHusl COOTBETCTBYIOLIETO MPABOOTHOILIEHUSI HOPMBbI IJ1aBbl

2 Cwm., Hanip.: MakoBckuii A.JI. O0s13aTeIbCTBA BCIEICTBIE HEOCHOBATEIHHOTO 000-
ramenus // Tpaxpanckuii kogekc P®. Y. 2. Tekcr, koMMeHTapuu, angaBUTHO-TIPE-
MeTHBbII ykasaresb/mog pea. O.M. Koseips, A.JI. Makosckoro, C.A.XoxnoBa. — M.,
1996. — C. 597-598; SpneneBckuii A. O COOTHOIIEHUN KOHAWKIIMOHHBIX ¥ MHBIX Tpe-
6oBanwmii //Xo3siicTBo 1 mpaBo. — 2004. — Ne 7. — C.85.



60 'K P® nomkHBI IPUMEHSTBCS cyyocuouapo?.

HaxoHen, BO3MOXEH elle OIMH BapUaHT ToNKoBaHus cT. 1103
'K P®: oHa paccunTaHa Ha ciiydau, KOrga KOHIUKIMOHHOE Tpe-
OoBaHME BO3HUKAET HApsidy C OMHUM U3 MEPEUUCIIeHHbIX B JJaH-
HOW cTaThe TpeOOBaHUEM >4,

Onpepnenas 3Hadenue cr. 1103 I'K P® nna perynmmposanus
MMYIIECTBEHHBIX OTHOWEHUU, A.JI. MakOBCKUH CIpaBeIMBO
noAuepkHyI, uto «Konekc Bnepebie pemaeT (GKUPHbIA IPUPT
Moii. — B.I'.) Ha ypoBHe 3aKOHa BOIIPOC O TOM, KAK COOMHOCSIN-
¢l mpeboBaHUsl, BbI36AHHbLE HEOCHOBAMENLHBIM 0002aUieHUEM,
¢ Opyeumu nPsmMo npedycCMOmpPeHHbIMU 3AKOHOM MPeOOBAHUSMU
0 8038pame umMyuecmea»>.

OpHako NpUBEJECHHBbIC BbIILIE NEPBbI U BTOPOIl BapUaHTHI
TonkoBaHus HOpMSI CT. 1103 I'K PP no-npexHeMy oCTaBIAOT
JTAaHHBIN BOIPOC OTKPBITHIM. Besib B HUX MO CYIIECTBY pedb UAET

%3 [lymaetcst, 4TO MMEHHO TAK BHUT COOTHOLICHHE KOHIMKIHOHHOTO TPEOOBAHIS C
JIETUKTHBIM TpeOOBaHNEM U TPeOOBAHMEM OJTHON CTOPOHHI B 00513aTeIbCTBE K APYToi
0 BO3BpaTe MCIIOJIHEHHOTO B CBSI3U C 9TUM 00s13aTenbeTBOM B.A. Benos (Cwm.: Benos
B.A. I'paxaaHckoe npaBo: yueOHuk. Oco0, yacts. — M., 2004. — C. 709-711,713).

24 Tak, x BBIBOJY O BO3MOXHOCTH MAPAJLIESbHOTO CYIIECTBOBAHUS KOHAUKIIOHHO-
IO U JIeIMKTHOTO 00s13aTenbeTB npuinen P.C. BeB3eHko, cocaBiych B 000CHOBaHHUE
JIaHHOTO BbIBOJA Ha 11.2 MIHbopmanuonHoro nuckMa IIpesunuyma BAC or 11 sHBapst
2000 r. Ne 49 «O630p MPaKTHKN PaCCMOTPEHUS CIIOPOB, CBSI3aHHBIX C ITPHMEHEHIEM
HOPM O HEOCHOBAaTeJIbHOM OOOraIlieH|n», najtee — O630p MPaKTUKM PacCMOTPEHHS
CIIOPOB, CBSI3aHHBIX C IPUMEHEHHEM HOPM O HeocHoBaTtesIbHOM oborameHuu (I'pak-
JAHCKOE TPaBO: aKTyaJIbHbIe MPOOIeMbl TEOPUH M IPAKTUKM, To o0, pex. B.A. be-
JoBa. — M., 2008. — C. 857, 858).

25 Makogckuii A.JI. Vkas. cou. — C. 594.



0 HAJIMYUH MEXTy CTOPOHAMHU OJTHOTO MIPABOOTHOIIEHUSI (PeCTH-
TYIIMOHHOTO, COOCTBEHHOCTH U T. [I. JINOO KOHIUKIIMOHHOTO), B
TO BpeMsl KaK paccMaTpvBaeMasi CTaThbsl HA CAMOM JIeJie PacCuu-
TaHa Ha CJTy4yau, KOrJja CTOPOHbI CBSI3aHBI IByMsI IIPABOOTHOIIIE-
HUSIMU — KOH/IMKIIMOHHBIM U KaKMM-JIMOO U3 TepeunCIeHHBIX
B Hell. CrieioBaTesIbHO, YKa3aHHbIE BAPUAHTHI HEJIb3s1 IPU3HATH
MPaBUWJIBHBIMH, TaK KaK OHU HE COOTBETCTBYIOT UICTUHHOMY Ha-
3HAUEHHIO COOTBETCTBYIOIIEN MTPABOBOW HOPMBI.

Kpome Toro, nmpuHsATHE WCIOTHEHUS MO HeAeWCTBUTETHHON
CIIeJTKe, IOTOBOPHOMY WJIM MHOMY OOSI3aTeNIbCTBY, HE3aKOHHOE
3aBJiaJieHUe 1yKMM UMYIIIECTBOM, IPUUYMHEHUE Bpe/ia He BCer/ia
COIPOBOXJAIOTCS 0OOTAIlIEeHUEM OJIHOTO JIMIIA 33 CYET JAPYroro.
[Ipryem 3a npenesiamu cirydaes, nepeuuciieHssix B cr. 1103 I'K
P®, Borpoc 0 poioBOM XapaKkTepe KOHAUKIIMOHHOTO 00s13aTeTh-
CTBa BOOOIIE HE BO3HUKAET, TAK KaK HeJb3s Ha3BaTh T€ MPaBO-
OTHOIIIEHUS, KOTOpble MOIJIM Obl PaCCMaTpUBATHCSl B KauecTBe
Pa3HOBUIHOCTEN COOTBETCTBYIOIIIETO POJIA.

YuuThiBasi U3M0KEHHOE M UCHONb3Ys METOJ UCKIIOYEHUSs,
clieflyeT KOHCTaTUPOBATh: KOHAUKIIMOHHOE 00SI3aTeNIbCTBO BbI-
CTYIAEeT IO OTHOIIeHUIO K Ha3BaHHBIM B CT. 1103 I'K P® npaBo-
OTHOIIIEHUSIM HE POJOBBIM, & 0OHONOPSIOKOBbIM SIBJICHUEM, T. €.
CYIIECTBYET MapajUiesIbHO C HUMH B CITy4asix, KOr/a, IPUHSIB UC-
TIOJTHEHUE TI0 HeJIENCTBUTENTLHOM CIICTKE UJIH B CBSI3U C KAKUM-TO
00513aTeIbCTBOM (B TOM YHCIIE IOTOBOPHBIM), HE3aKOHHO 3aBJia-
JIeB 4y’KUM UMYIIECTBOM JIMOO TPUIMHUB BPE]l, JTUIIO K TOMY Ke
000raTrIIOCh 3a cUeT o0nagaTessi HapyIeHHOTO MpaBa.



CnenoBarenpHo, cr. 1103 I'K P® nomyckaer coemecmmoe
npeIbsBIIeHUue KOHAUKIIMOHHOTO TPeOOBAHUS U OJJHOTO U3 Tpe-
OoBaHUI, YIOMSHYTHIX B moarn. 1—4 paHHOW cratbu. B Takmx
Clly4asix cofiepkaHue KOHIUKIIMOHHOTO 00s13aTeNIbCTBA OIpe/e-
JISIETCS C YUETOM CIEIUATIbHBIX HOPM, PACIIOIOKEHHBIX B 3aKO-
HaX WINA WHBIX IMPABOBBIX aKTaX O COIYTCTBYIOIIEM ITPABOOTHO-
mieHnu. B yactHoctu, npumenenne HopM rmiasbl 60 I'K PO mo-
’KET MPOTUBOPEUYUTDH CYLIECTBY TAKOIO IIPABOOTHOLLIEHHUS.

Hanpumep, cietivanbHbIil B CPaBHEHUU ¢ HOPMaMU I71aBbl 60
I'K P® xapakrep nmeror coaepxamuecs B cT. 303 I'K P® npa-
BUJIA O PacyeTax MpU BO3BPATE UMYIIECTBA U3 UYKOTO HE3AKOH-
HOT'O BJIQJICHUSI, KOTOPbIE IO CBOEW CYTH SIBJISIIOTCS MpaBUJa-
MU O HEOCHOBaTeJIbHOM oOoraiieHnd. B cBoro ouepenp 1. 4 CT.
1109 'K P® ne MoxeT ObITh MPUMEHEH K TpeOOBAHUIO O BO3BPa-
Te WCIOJIHEHHOTO Mo HeneicTBuTeNbHON caenke (m.11 O63opa
MIPAKTUKU PACCMOTPEHHUS CIIOPOB, CBS3AHHBIX C MPUMEHEHUEM
HOPM O HEOCHOBATEJILHOM O0OTaIlIeH! ), 9TO OOYCIIOBIIEHO CIie-
IU(PUKON PECTUTYLIMOHHOIO ITPaBOOTHOIIEHUA. OJHAKO ITPU Ha-
JIMYUY HEOCHOBATEILHOTO OOOTaIleHUsI OIHOW CTOPOHBI HEJei-
CTBUTEJIHOM CIIEJIKM 34 CUET JPYror CTOPOHBI (B TOM UYHUCJIE KO-
r1a CTOUMOCTD MOJTYYEHHOTO OIHOUM U3 CTOPOH SIBHO MPEBBIIIIA-
€T CTOMMOCTb IIEPEAAHHOIO APYroM CTOPOHE) COXPAHSAETCA BO3-
MOHOCTb TpUMEHEHU UHbIX HOpM I1aBbl 60 'K P® (nanpu-
Mmep, conepxkanumxcs B cT. 1105 u 1107 I'K P®D).

Takum obpa3om, 3HaueHue cT. 1103 'K Pd cocrout B TOM,
YTO B HEU BIIEPBBIE HA 3aKOHOAATEIBHOM YPOBHE MPOBO3IJIAILIE-



Ha NMPUHLMITMAIbHAS JOMYCTUMOCTD MapaljIeSIbHOTO CYIIECTBO-
BAHHUS OJIHOTO W3 MPEAYCMOTPEHHBIX B HEW MPABOOTHOIIEHUM
1 00513aTeNIbCTBA U3 HEOCHOBaTeIbHOTO oboraieHus. [Tpu sTom
TIOJTHAS 3al1Ta HAPYLLIEHHOT'O IIPaBa CBA3BIBAETCS C KyMYJISITUB-
HBIM YJIOBJIETBOpeHUeM TpeboBanuid. M ecnm gaxe ucrell, oopa-
11asiCh B CY[l, CTPOTO HE pa3rPpaHUYMBAET COOTBETCTBYIOIINE TPe-
OoBaHUs1, peyb UET O peaIu3allud UMEHHO ABYX CAMOCTOSITETb-
HBIX NIPUTA3AHUM, YTO JIOJDKHO HAlTH OTPAKEHUE B MOTHMBUPO-
BOYHOH YacTu cyaeOHOTO pereHust .

Ntak, 10CTaTOYHBIX OCHOBAHUM 151 BBIBOJIOB O TOM, 4YTO JE€U-
CTBYIOIIIEE T'PaXJIAHCKOE 3aKOHOJATEIbCTBO 3aKPEIUISET «T'eHe-
PAbHYIO» %7 WM «CyOCHIuapHyI0»>® KOHAMKIUIO, HE UMEEeTCS.
[IpumenutensHO K conepxanuio cr. 1103 I'K PD ckopee cneny-
€T TOBOPUTh O KYMYASMUEHOL KOHOUKIIAN.

Emme oHO 00CTOATENHCTBO, KOTOPOMY HE YAETSIeTCS JIOMIK-
HOI'O BHUMaHUS B I0PUIMYECKOM JIMTEPATYPE, — ITO UBMEHEHUE
MOZIXO/IA 3aKOHOATENSI K OMpeIeieHNI0 0ObeMa MOHSATUS KOH-
IUKIUOHHOrO oOs3arenberBa. B vacrtHocry, cr. 1102 TK PO
B ommune or cr. 399 'K PCO®CP 1922 roma?, cr. 473 T'K

26 Kak 510 cotenano, HarpuMep, B ciydae, MpuBeJeHHOM B 1.2 O030pa MpakTUKU
PacCMOTpPEHHS CTIOPOB, CBA3aHHBIX C IIPIMEHEHHEM HOPM O HEOCHOBATETIBHOM 000-
TalieHnH.

2 o

7 Makosckuit A.JIL. Vkas. cou. — C. 592.

B I'paxkaHCKOE MPaBo: aKTyasIbHbIE MPOOIeMbl TEOPUH U pakTHKH. — C. 849 (aBTOP
ouepka — P.C. beB3eHko).

¥B JOPEBOJIIOLIMOHHOM 3aKOHOJATENIbCTBE CHELUAIbHBIX HOPM O KOHAUKIUU He
MMeJIoch. YKa3aHHe ke Ha OTIaJeHUe OCHOBAHUS NPUOOPETEHNsT MMYITIECTBA KaK Ha



PCOCP 1964 rona, ct. 133 OCHOB rpax/1aHCKOTO 3aKOHOAATE b~
crBa Coto3a CCP u pecriyonmuk 1991 roga He conepxuT ykasa-
HUSI, YTO OOSI3aHHOCTh BO3BPATUTh UMYIIIECTBO BO3HUKAET, €C-
JI1 OCHOBaHUE, N0 KOTOPOMY MTPUOOPETEHO UMYIIECTBO, OTIAJIO
Briocnie/icTBum. Takas JJoruka 3akoHOJATes BIIOJTHE OObSICHUMA':
HEOCHOBATEJIbHOE 00OTaIlleHNe peaTbHO JIUIIb B MOMEHT IPHO0-
peteHus (cOepexeHus1) UMYILECTBA, B CBSI3H C 4eM (pakT mproo-
peTeHu sl IMYILIECTBA [0 OCHOBAHUIO, XOTs1 ObI ¥ OTIABIIIEMY BITO-
CIIE[ICTBUU, HE CMIOCOOEH MPUBECTH K BOSHUKHOBEHUIO KOHJIUK-
IIMOHHOTO 00s13aTenbeTBa. OOS3aHHOCTD K€ BO3BpaTra UMYIIe-
CTBa B CJlyyae MOCJeAyIOIIero OTnaaeHrsi OCHOBAHUS €ro MpH-
oOpeteHust o0ycioBiieHa (PAKTOM MpeKpallleHns] ONpeeSIeHHO-
r0 MPaBOOTHOILIEHUS, 11€]b KOTOPOTO HE JIOCTUTHYTa, B TO Bpe-
MsI KaK BCJIE/ICTBHE UCTIOIHEHU I JAHHOTO MPABOOTHOIIIEHHS CTO-
POHBI TMPUIILTU B HEPABHOE UMYIIIECTBEHHOE TOOKeHne. VIHbI-
MU CJIOBaMHU, OOSI3aHHOCTh BO3BPATUTh UMYIIIECTBO 371€Ch — HE
pe3yJbTaT ero HEOCHOBATENILHOTO MPHoOpeTeHusl (cOepekeHus),
a crieryagbHOe MOC/IEICTBUE MPEeKpallleHrs] PaBOOTHOUIEHUSI.
[TosToMy naHHasi OOS3aHHOCTH JOJKHA OOCYKIAThCSI B CBETE
MIPaBUJI, NPELyCMaTPUBAIOIIMX KOHCTPYKIMIO COOTBETCTBYIOIIE-
'O IIPABOBOI'O OTHOIIEHUsI (HallpUMeEp, MOJIOKEHUI JOTOBOPHOTO
npaBa)*’.

TIOPOXKJAIOIINE KOHIUKIIMOHHOE 00s13aTesIbCTBO oprauyeckuii akt st ['K PCOCP
1922 ropa UMeslo HECOMHEHHBII CMBICII, TaK KaK JIAHHOMY 3aKOHOZIATeIbHOMY aKTy
MHCTUTYT PECTUTYLIMU HE ObLIT 3HAKOM.

39 CkasaHHOe, OIHAKO, HE OTHOCHTCS K CITyJasiM MpU3HaHUS CYIOM HeeHCTBUTEIb-
HOU MICTIOJTHEHHOH XOTsI OBl YaCTUYHO OCIOpHMON criesiku. Kak oTMeuanock, coBpe-



B nynkTe 1 O630pa MpakTHKU pacCMOTPEHUsI CIIOPOB, CBSI-
3aHHBIX C TPUMEHEHHEM HOpPM O HEOCHOBATEJHHOM oloralie-
HWU, TOBOPHUTCS, YTO TPH PACTOPKEHUH JIOTOBOpA CTOPOHA He
JIMIIIeHa TpaBa UCTpeOOBaTh paHee UCTIOIHEHHOE, eCU Apyras
CTOpOHA HEOCHOBATeNbHO oOoratuiack. [Ipencrapisercs, 4To B
NPUBEJEHHON CUTYyaIy 0OSI3aHHOCTH BO3BpaTa MIMYIIECTBA CBSI-
3aHa COBCEM He C OTIaJCHUEM IPeITyCMOTPEHHOTO JIOTOBOPOM
OCHOBaHMS MPHOOpeTeHHs1 uMyliecTBa (MO0 OTIajleHne TaKo-
IO OCHOBaHMSI UMEET MECTO BO BCEX CIIy4asiX JIOCPOYHOTO pac-
TOpPKEHUsI JOTOBOPA),  C MPEK pallleHEM CHHAJIIArMAaTUIECKOTO
(B3aMMHOTO0) IOrOBOPA, UCTIOJTHEHHE KOTOPOT'O MPUBEJIO K HEOTO-
BOPEHHOMY CTOPOHAMH PacHpeieieHNI0 UMYIIIECTBEHHbIX OJar.
B nanHOM ciydyae 0Osi3aHHOCTh BO3BparTa UMYIIECTBa MPeCTaB-
JsieT co0oM CrenuaIbHOe MOCNEeNCTBIE PACTOPXKEHHUs J0TOBO-
pa. T'oBopss unHave, n. 4 cr. 453 'K P® cyneOHO-apOuTpaxk-
HOH TMPAaKTUKOWN JIaHO OTPaHUYMTENIbHOE TOJIKOBaHUE, HEOOXO-
JUMOCTh KOTOPOTO OOBSICHSIETCSI CJICIYIOIIUM COOOpakeHUEM:
OCTaBJICHWE MMYIIECTBA Y CTOPOHBI, HE MPEIOCTABUBIIEH K-
BUBAJICHTHOTO BCTPEYHOTO MPENOCTABIICHUS TI0 PACTOPTHYTOMY
B3aMMHOMY JIOTOBOPY, npugedem K €€ HEOCHOBATEJIbHOMY 000-
raieHuio, 4to Hegomyctumo. [lostomy TpeGoBaHue O BO3Bpa-
Te MMYIIECTBA B CBSI3U C PACTOPKEHHEM B3aMMHOTO JOTOBOpA,

MeHHBIN 3akoHozaresns B 1. 1 cr. 167 'K P® npsmo npegycMorpent, 4To ocriopumMast
clieJIKa MpU3HaeTcs CyI0M He[IeCTBUTEbHON ¢ MOMEHTA ee COBEpLIEHuS, T. €. BCeraa
¢ 0OpaTHOH CHJIOH (XOTS TIPH 9TOM ee AeHCTBHE B MpeAycMOTpeHHoM 1. 3 cT. 167 'K
P® ciydae 1 MoxkeT OBITh IIPEKpaIeHo TOIBKO Ha Oymymiee Bpemsi). To ecTb 37ech,
IO CYLIECTBY, OCHOBAaHUE OTCYTCTBYET U3HAUAJILHO, a HE OTIaJaeT BIIOC/IEICTBUU.



10 KOTOPOMY HE MPOU3BE/IEHO MPEeAyCMOTPEHHOIO CTOPOHAMU
oOMeHa IIEeHHOCTSIMU, JOJIKHO YIOBJIETBOPATHCS HA OCHOBAHUU
HOpMBI 1. 4 cT. 453 'K P® ¢ yyeTroM OTMEUEHHOTr0 €€ OrpaHryu-
TEJIbHOTO TOJIKOBaHUs1. M37105KeHHOE TIO3BOJISIET HE COTIACUThCS
C BBIBOJIOM O JIOITYCTUMOCTU BO3BpAaTa WHAUBUAYATIBHO-OIIPEe-
JIHHOM BEIllY MOCPEICTBOM KOHAUKIIMOHHOTO UCKA, APTYMEHTH-
POBaHHBIM CCBUTKOW Ha Tipumep u3 1. 1 O630pa MpakTUKK pac-
CMOTPEHHSI CTIOPOB, CBSI3AHHBIX C MPUMEHEHHEM HOPM O HEOCHO-
BaTeJIbHOM OOOraleHny?!, Tak Kak B JAaHHOM MpuMepe 00si3a-
TEIbCTBA M3 HEOCHOBATEILHOTO OOOTAIlIeH!sI BOBCE HET 2.

Cornacho cr. 1106 I'K P® nuio, nepenasiiee myreM ycTyn-
KM TpeOOBaHUs UM UHBIM 00pa30M IMpUHAJIJIekallee emMy rpa-
BO JIPYTOMY JIMIly HA OCHOBAaHUU HECYIIIECTBYIOIIIETO VTN HEeJleH-
CTBUTEJILHOTO 00SI3aTeNIbCTBA, BIIpaBe TPeOOBATh BOCCTAHOBIIC-
HUS TIPEKHETO MOJIOKEHHsI, B TOM YKCIIe BO3BPAIIIEHUSI MY JI0-
KYMEHTOB, YAOCTOBEPSIOIIMNX NEPEAAHHOE MPaBO.

31 Jlomunze O., Jlomuaze 3. Bo3par noiy4eHHOro 1o HeleCTBUTEIbHOM CIENKE,
BUHJIMKAIWSI, KOHIUKIHS: COOTHOIIEHHE CIIOCOOOB 3aIllUTHl HAPYIIEHHOTO TPaXIaH-
cKoro npasa //Xo3siicto u npaso. —2008. —Ne 5. — C. 76, 77.

32 Mo sroit TIPUYMHE HEJTb351 COTJIACUTHLCS C MPEAJIOKEHUEM BKJIIOUUTS B I1. 4 CT. 453
I'K P® npaBuiio o ToM, YTO B cily4yae, KOrJa 40 MOMEHTA PACTOPKEHUS WM U3MEHe-
HUSI IOTOBOPA OJJHA M3 CTOPOH He UCHIONTHUIIA 00513aTeNBCTBO JIMOO MPEI0CTABHIIA APY-
TOWl CTOPOHE HEIKBUBAJIICHTHOE UCTIOJIHEHUE, K OTHOIIEHUSIM CTOPOH TOJIJIeXkAT MpH-
MEHEHUIO TpaBuiIa 00 00s3aTelIbCTBaX BCIIENCTBHE HEOCHOBATEILHOIO OOOTAICHHUS.
ITyHkT 4 cr. 453 TK P® Hyx)/aeTcs B COBEpPIIIEHCTBOBAHUY MHOTO TJIAHA — COJlepiKa-
IIYIOCSI B HEM HOPMY HEOOXOAMMO [OMONHUTD (Ppa3oil: «3a UCKITIOYEHUEM CIydaes,
KOTZ1a 10 MOMEHTA PacTOpKEHHsI MM U3MEHEHH I JOTOBOpa OJIHA U3 CTOPOH HE UCIOJ-
HIIa 00513aTeNTbCTBO JIMOO MPEIOCTABIIIA APYTOi CTOPOHE HEIKBUBAJIEHTHOE MCIION-
HEHKE».



JI.A.HoBocenosa nonaraer: «Cyae0Hoe peiieHne (Bbiaere-
HO MHOH. — B.I'.) mo takoMy TpeOGoBaHMIO OyJeT SBJISATHCS OC-
HOBaHWEM [Is TIepexojia MpaBa K MepBOHAYAILBHOMY OOaiate-
JI0»33,

Nuoro muenusa npunepxusarorcsa O.I.Jlomuaze n I.A.Jlo-
muase: «Ilox «BOCCTaHOBIEHHMEM IOJIOKEHUSA» B ITOM Cllydae
MOHUMAETCSl BOCCTAHOBJIEHUE MOTEPIIEBIIET0 Kak KpeauTopa, a
TaKoe BOCCTAaHOBJIEHHE TpeOyeT 0OpaTHOro Bo3Bpata (00paTHOro
OTUYK/IeHUs1) 00s13aTeNIbCTBEHHOTO MpaBa. CrenyeT OTMETUTb,
910 3(h(PEKT B BUJIE OTUYKICHUS TIPABA MOXET ObITh B TTPUHITHIIE
JOCTUTHYT TOJIbKO COBEPIIEHHEM 00PaTHOM yCTYNKH (BbIJie-
sieHo MHOU. — B.I'.)»34,

Heo6xoaumo oTMeTHTh, 4TO BOIMPOC O mpumeneHnu ct. 1106
'K P® nmeer npakTUYECKMU CMBICI JO TEX MOp, MOKa MpaBo, O
Nepexoie KOTOPOro B HEW TOBOPUTCS, HE PEAIM30BAHO «HOBBIM
KpeauTopoM». B MpoTHBHOM cilyyae BOCCTAaHOBJIEHUE HAPYIIEH-
HOT'O MHTEpeca AOJIKHO MPOU3BOIUTHCS HAa OCHOBAHUU APYTHX
HopM r1aBbl 60 'K P, B yactHocTH, cT. 1102, 1. 1 cT. 1104 win
n. 1 cr. 1105 TK PO,

['paskgaHCKOE 3aKOHOJATENbCTBO HE PACKPHIBAET IMOHATHIM
HEJICVICTBUTENILHOTO U HECYIIeCTBYIOIIEro oos3ateabcTB. Ove-
BUJTHO, B TIEPBYIO OUYepe/Ib peub UIET 00 00s13aTENIbCTBAX, TIPETY-

33 Hosocenosa JI. A. Crenkn YCTYIKH TpaBa (TpeOOBaHMUs) B KOMMEPUYECKOM MpaK-
tuke. Pakropunr. — M., 2004. — C. 14.

3% Jlommmse O., JTomumze . Vkas. cou. — C. 78.
35 Benos B.A. I'paxpanckoe mpaBo: yueoHuk. Ocob, yactb. — C. 703.



CMOTPEHHBIX COOTBETCTBEHHO HEICWCTBUTENILHOW CHEIKOW |
elle He3aKJIIOYCHHBIM WM yXke MPEKPalIeHHBIM JOrOBOPOM *°.
Kpome Toro, no cmsiciy cr. 1106 'K P® nepenava npasa no
HECYIIIECTBYIOIIIEMY 00s13aTeIbCTBY OYJIET UMETh MECTO B JTIOOOM
U3 CIy4aeB Tepexojia MmpaBa Ha OCHOBAHUM 3aKOHA, €CITU TPej1y-
CMOTPEHHOE TIOCJIeTHUM OOCTOSTENILCTBO, KOTOPOE BJIEYET Ta-
KOi1 riepexof1, (pakTUYECKU He HACTYIUIIO, B TO BpeMs KakK JIOKY-
MEHTBI, YIOCTOBEPSIOIINE TTPABO, Mepe/IaHbl.

[lepexon MO HENEWCTBUTENILBHOMY WJIM HECYIIECTBYIOIIEMY
00513aTeIbCTBY MTPaBa, KOTOPOE IIECCUOHAPUI HE YCIIeIT peain30-
BaTh B CBOEM MHTEpece C MCIOIb30BAaHUEM TOTy4YeHHBIX JOKa-
3aTeNIbCTB, HEBO3MOKEH B MPUHITUIE. 3aKOHAMU JIOTHKHU UCKJTIO-
YeH 371eChb M OOpaTHBIN Mepexofl, Kak Ha OCHOBAHUM CyAeOHOTO
peIIeHH s, TaK U IMyTeM COBEpIIIEHHs] OOpaTHOW YCTYNKu >,

Kax Bugno, cr. 1106 'K P® cBsa3biBaeT BOCCTaHOBJICHHE

36 Iynkr 1 O630pa NpaKTUKU MPUMEHEHHUsT apOMTPaKHBIMU CyIaMH TTOJIOKEHUI
maBbl 24 [paxnpaHckoro konekca P®, coodmenHoro MHGOpMAMOHHBIM MACHMOM
IMpesummyma Bricitero Apoutpaxsoro Cyga P® or 30 okrs6pst 2007 r. Ne 120.

3T B IPaX/IaHCKO-TIPAaBOBOM JIOKTPHHE CYIIECTBYeT MHEHHE O TOM, UTO IIpH IIpa-
BOIPEEMCTBE CYOBEKTHBHOE IPABO OJHOTIO JIMIA MpeKpalnaeTcsi, a y JIpyroro Jmia
BO3HHMKAET TOYHO TaKOE ke CyObeKTHBHOE MpaBo (cM., Hamp.: I'pubanor B.IT. Ipa-
BOBBIE TIOCJIE[ICTBHSI TIepexoa UMYILIECTBA MO JOTOBOPY KYIUIU-TIPOJAXU B COBET-
CKOM TpakJaHCKOM TpaBe // OcyInecTBiIeHHe U 3alliTa TPaXJaHCKUX Mpas. — M.,
2001. — C. 387-388; Benos B.A. CuHTy/IsipHOE TIPaBOMPEEMCTBO B 00SI3aTEILCTBE. —
M., 2000. — C. 21-28). HeTpyaHo 3aMeTHTh, YTO AAHHBIA MOXOJ, HE TOJIBKO HE OIpO-
Bepraer c/ieJJaHHBIX B HACTOSILIEN padoTe BBIBOJIOB, a, HAIIPOTHUB, MOATBEPKAAET KX
MPaBUJIBHOCTD: TIPH YCTYIIKE TpaBa MO HEAEHCTBUTENLHOMY WM HECYHIECTBYIOIIEMY
0053aTeNbCTBY yCTyIaeMoe IIPaBo He MPEeKpaIaeTcs, a CIeIoBaTeIbHO, COXPaHAeTCS
y Ie/IeHTa B HeM3MEHHOM BHJIE.



MIPEKHETrO MOJIOKEHUS LIEIeHTa UCKTIOYUTENIBLHO C BO3BPALLIEHU-
eM eMy OJoKazamenbcmeé Halu4dus Mpasa, mepenadya KOTOporo
npeononazandacs, Ho He COCMOSIAACh, B TOM YHUCIIE JOKyMEHTOB,
YAOCTOBEPAIOIIMX J1aHHOe npaBo. [losaTtomy paccmarpuBaemas
HOpMa He MMEET HMKAKOro OTHOILIEHMS] K BO3BPATy HEOCHOBA-
TeJIbHOTO oOoraieHus 1 ee Mecto — B r1aBe 24 ['K PO, noces-
IIIEHHOW TIepeMeHe JIUI] B 00513aTe/IbCTBE.

B cuny n. 4 cr. 1109 I'K P® He nopsiexar Bo3Bpary B Kaue-
CTBE HEOCHOBATEJIBHOTO 00OTaIlIeHUsI IEHEKHbIE CYMMBI ¥ THOE
UMYIIECTBO, MPEAOCTABJICHHbIE BO MCIIOJTHEHUE HECYIIECTBYIO-
IIero o0sA3aTesIbCTBA, eCiv MPUoOpeTaTellb JOKAKET, YTO JIUILIO,
TpeOylolliee BO3BpaTa UMYIIECTBA, 3HAJIO 00 OTCYTCTBUM 00s13a-
TeJIbCTBA JIMOO MPEAOCTABIIIO UMYIIIECTBO B LIENISIX OJIArOTBOPH-
TEeJIbHOCTHU.

B cyne6Ho-apOUTpaskHOM MPAaKTUKE JaHHAS HOpMa TOTyYunIia
orpaHuuuTebHOE ToMKoBaHue. B m. 5 O630pa npakTuku pac-
CMOTPEHHUSI CIIOPOB, CBSI3AHHBIX C IPUMEHEHUEM HOPM O HEOCHO-
BaTeJIbHOM OOOTaIleHNH, ApOUTPAKHBIM CYIOM PEKOMEHIOBAHO
npumeHsTh 1. 4 cr. 1109 I'K P® tonpko B Tex ciyuasx, Korjaa
JIMLIO JIEMICTBOBAJIO C HAMEPEHUEM OJIAPUTH APYIYI0 CTOPOHY U C
OCO3HAHUEM OTCYTCTBUSI 00513aTeJIbCTBA MEPE]] MOCIEIHEN.

besycnosHo, B11. 4 cT. 1109 I'K P® rosopurcs o HaMepeHHOM
(c mpeceayIoIuM OoIpee/IeHHYIO 11e/b) MPe0CTaBIeHUN UMY-
miectBa. [loaTomy 11711 pU3HAHMSA UMYILECTBA HE MOJJIEKALIUM
BO3BpaTy B KaueCTBE HEOCHOBATEIBHOrO OOOrameHus1 HeoOXo-
JIMMO YCTaHOBUTb, UTO JIUIIO MPEIOCTABUIIO UMYIIIECTBO, OCO3HA-



Basi OTCYTCTBHE 0053aTeJIbCTBA, T. €. PYKOBOJCTBOBAJIOCh MHBIM,
TIOMUMO WCIIOTHEHUS 00s13aTeIbCTBA, HAMEPEHUEM (ITPeAroa-
raeTcsi, YTo JIMIO TPEAOCTaBIISIET UMYILIECTBO 60 UCHOAHEHUE
00s13aTeNIbCTBA, OIMIMOOYHO MpHU3HABas ceOs, TAKUM 00pa3oM,
CBSI3AHHBIM 00s13aTeIbLCTBOMS; Keraty, B 1. 4 cr. 1109 'K PO
JOMyIIIeHa JIOTHUeCKast HETOUHOCTb: €CJIM UCXOIUTh U3 TOTO, UTO
UMYIIIECTBO TepeJaH0 UMEHHO BO WCIIOJIHEHUE OOSI3aTe/IbCTBA,
TO JIOKa3aTh, YTO JIMIO 3HAJIO 00 OTCYTCTBUU 3TOTr0O 00s13aTe b~
CTBa, BPsiJ1 JI1 BO3MOXKHO).

Bmecre ¢ Tem, B nuTepaType BEPHO MOJMEUYEHO, UTO «eCid
JIMIIO TIepeJaeT UMYIIECTBO ¢ HAMEpPEeHUeM OJapuTh Jpyroe, a
THIOCJIe/THEE €ro MPUHUMAET, TO HAJIMIIO ITPaBOBOE OCHOBAHUE Tie-
pe/iaun — caesiKka JIapeHusl, B CUJIy Yero Hu O KakoM HeOCHOBa-
TEeJILHOM OOOTaIlIeHUH He MOXET UJITH U pedr» .

38 Bcenencreue storo npeasioxkenHoe B.C. EMoM BbijiesieHe IPaBOBOi U (haKTHue-
cKoit ommook (cM.: Poccuiickoe rpaxgaHckoe mpaso: yueOnuk. B 2 1. T. I1 / oTB. pen.
E.A. Cyxanos. — C. 1152-1153) npencrapisieTcsi U3IUIIHAM, TaK Kak jJ1s1 IpUMEHe-
HYsA 1. 4 c1. 1109 'K PO HeoO6X0aMMO yCTaHOBHTD, YTO JIUIO, PEJOCTABIISIS UMY-
11ecTBO Oe3 00513aTeNIbCTBA, EHCTBOBAJIO HE TI0 OLIMOKE, a, HAIPOTUB, 06e30IIMO0YHO
(OCO3HAaHHO ¥ HAMEPEHHO).

39 Pocemiickoe rpaxaaHckoe mpaBo: yuyeOHuk. B 2 1. T. II / otB. pen. E.A. Cyxa-
HOB. — C. 1154 (aBrop — B.C. Em).Tor dakr, uro nnpu pekomeHnnosanHoM Ipesunny-
MoM Beiciitero ApoutpaxHoro Cyna PO tonkosanmu 1. 4 cr. 1109 I'K P® peus, mo
CYILLECTBY, MUAET O JApEHUU, NOATBEPKIaeTcsl CIeAyIolIeil BecbMa MOKa3aTe/IbHOI B
3TOM OTHOIIEHHHU BBIIEPKKOH U3 cyneOHoro akta: «Ha3panHas Hopma I'K P® (umeer-
caBBuny 1. 4 cr. 1109 'K P®. — B.I'.) noaJie:xut NpMMEHEHUIO TOJIBKO B TOM CJIydae,
€cJIi Nepeiaya ICHEeXKHBIX CPE/ICTB WIIM MHOTO MMYILECTBA [IPOU3Be/ieHa I0OPOBOJILHO
¥ HAMEpPEeHHO IIPY OTCYTCTBHHU KaKON-TTMOO 0OS3aHHOCTH CO CTOPOHBI IIepeJalomero
(mapenue) OO C GJIArOTBOPUTEILHOM 11eJTbI0» . [IOCKOJBKY HCTeI] He IMeJT HAMEpEHHST



Takum oOpaszom, ¢ omgHoi ctoponsl, 1. 4 cr. 1109 'K P®
HE UMEEeT B BUJly CUTYAIIMIO, KOTJla MMYILECTBO MEPEaaHo B Aap
(c HaMepeHreM oflapuTh NTpuodpeTaTeis), MOCKOJIbKY B JAHHOM
CJlyyae OTHOUIEHUE CTOPOH PEryIMpyeTcss HOpMaMu O JOTOBOpe
napenusi. C apyroit croponsl, u3 1. 4 cr. 1109 'K P® onpene-
JIEHHO CJIeJlyeT, YTO UMYILIECTBO He MOJJIeKUT BO3BpaTy B Kaye-
CTBE HEOCHOBATEJILHOTO 0OOTalleHus, ecii OHO TiepeaaHo Oe3
HaMepEeHU sl UCTIOTHUTh 00513aTeIbCTBO, 00 OTCYTCTBUH KOTOPOTO
JMIIo, TpeOylolliee BO3BpaTa, 3HAJIO, HO HE JIOJDKHO OBLIO 3HATh
(B TOM 4YMCIIEe, €CJIM UMYIIECTBO MEPEAAHO B TeJIsAX OJIaroTBOpu-
TeabHOCTH). ClieIOBaTENbHO, 110 JEUCTBUTEIbHOMY CMBICITY aHa-
JIM3UPYEMOI MPAaBOBOW HOPMbl UMYILIECTBO HE MOMJIEXKUT BO3-
Bpary BO BCeX CIyyasix HAMEPEHHOW HEOCHOBATEJIbHOM Nepea-
Y1 UMYIIIECTBA, 32 UCKJIIOYEHUEM CIyuas ero nepeiavu ¢ Hame-
pEHUEM HCIIOJHUTh 00S3aTeNIbCTBO, CYIIECTBOBAHUE KOTOPOTO
niepeaBIM UMYILECTBO JIMIIOM MPU3HABAIOCH 110 ommbOke. Ha
cllyyau ke Nepegaud UMYIIeCcTBa ¢ HaMepeHHeM OapuTh ApY-
ryio cropony 1. 4 cr. 1109 I'K P® ne paccuuran.

Tak, m. 4 cr. 1109 'K P® moxer ObITh IpUMEHEH U TIpH
HAJIMYMUU MEX]ly CTOpOHaMU 00s13aTesIbCTBA MO Mepenade uMy-
miectBa. B yacTHocTH, ecnu mpuoOpeTaresb JTOKakKeT, YTO JIUIO
MPEJOCTABUIO UMYIIIECTBO HAMEPEHHO HE BO MCIIOJTHEHHUE JaH-
HOTo 00513aTeJIbCTBA, 3HAS MPU ITOM 00 OTCYTCTBUM KAKUX-JIH-

nepeaarh UMYIIECTBO B Jlap WM MPeJOCTABUTh €ro OTBETUMKY C LIeJIblo O1aroTBOpH-
TEJILHOCTH, OCHOBAHHH U151 IPUMEHEHH ST 3TOM HOPMBI Y Cy/1a HE UMeJIOCh» (IIOCTaHOB-
nenre PeneparbHOro apouTpakHoro cyna 3amagHo-Cubupckoro okpyra ot 25 asry-
cra 2005 r. o gemy Ne #04-5116/2005 (13794-A27-30) // CIIC).



00 MHBIX 0053aTeNILCTB, HECMOTPSI HA COCTOSIBIIYIOCS TIepeaauy
MMYIIIECTBA JIMIIO TaK W OCTAHETCS JIOJDKHUKOM TIO 00s13aTesTb-
CTBY.

CnenoBaTesibHO, colpaibHoe HasHauyeHue 1. 4 cr. 1109 T'K
P® 3akimodaercs B NpUAAHUM CTAaOUJIBHOCTH TPaKAAHCKOMY
000pOTY M HENIOMYIIEHUH 3JI0YNOTpeOJIeHusI PAaBOM B CUTYa-
IUSIX, KOIJIA JIMIIO, 3Hasi 00 OTCYTCTBUM 00s13aTesIbCTBA, MPEJIO-
CTaBJIsSIET UMYIIECTBO C CaMbIMU Pa3JUYHBIMA HaMEPEHUSIMU
(HarpuiMep, B pacueTe Ha 3aKJII0YeHHE JOroBOpa, BO3MOXKHOE
BCTPEYHOE MPEIOCTaBIEHNUE U T. I1.), a 3aTEM, KOIJIa 3TU HaMepe-
HUS 110 TEM WY UHBIM MPUYMHAM HE OIPaBJIbIBAIOTCS, TpeOyeT
riepeiaHHoe 0OpaTHO.

YuuTeiBasi U3JI0KEHHOE, MPEICTaBISAETCS IeIecO00pa3HbIM
u3M0XkuTh 1. 4 c1. 1109 T'K P® B cnepymomeit 6omee sicHOM pe-
JAKIUU: «JICHe)KHbIE CYMMBI U JIPYTOe UMYIIECTBO, MIPeJOCTaB-
JICHHBIE C UHBIM, IOMUMO UCITIOJIHEHHS 00s3aTeIbCTBA, HAMEpPe-
HUEM (B TOM YHCIIE B IeJIsAX OJaroTBOPUTEIBHOCTH), €CJIU TIPH-
oOperaresib JOKAXKET, UTO JIUIIO, TpeOymollee BO3Bpara UMyIIe-
CTBa, 3HAJIO 00 OTCYTCTBUM OOS13aTENIbCTBA TepefaTh COOTBET-
CTBYIOITIEE€ UMYILIECTBO».



1.3. BHesKBUBAJIEHTHbIE
OXpaHHUTeJbHbIe 003aTeJbCTBA

BHeskBUBasIeHTHAsI OX paHUTEIbHAS O0SI3aHHOCTh BO3HUKAET
BCJIECTBYME HApYILIEHUs, HE CBS3aHHOIO C MEPEXOA0M HMYILle-
CTBEHHOW LIEHHOCTH MOTEPIEBIIIET0 B pacClOpsAUTEbHYIO chepy
HapyIINTENSA: TOM MUMYLIECTBEHHOW LIEHHOCTH, KOTOPYIO Hapy-
IIUTENb 0013aH NepeaTh NOTEPIEBLIEMY, Y TOCIEAHETO 0 Ha-
pylIeHus He cyiectBoBano. COOTBETCTBEHHO BOCCTAHOBJICHUE
HAPYILLIEHHOIO MOJIOKEeHUS MOTEPHEBIIEro MpOU3BOJUTCS Hapy-
HIATEJIEM 32 CUYeT COOCTBEHHON UMYIIIECTBEHHOU chephl, B UeM,
COOCTBEHHO, U 3aKJII0YAeTCs] BHEIKBUBAJICHTHOCTb PAacCMaTpH-
BAaEMOW OXPAaHUTENILHON 00s3aHHOCTH. BMmecTe ¢ TeM B ciydae
¢ 0053aTeIbCTBOM 10 yIIaTe MPOLIEHTOB T'OI0BbIX HE MCKJII0Ya-
eTCsl, YTO HapyILIHUTesb, IPUIMHSS MOTEpPIEBIIEMY YPOH, MpH-
oOpeTaeT MMYIIECTBO B BUJIE JOXOIOB OT TOJIb30BAHUS UYKH-
MU JEeHEeKHbIMU cpeacTBaMu. OIHAKO JaHHOE OOCTOSITENBCTBO
U151 KBTM(DUKALIMY TIPABOOTHOILIEHHUsI B KauecTBe BHE-9KBHBa-
JICHTHOW OXPAHUTEJbHOUN CBSI3U MPpPENEeBaHTHO. [ 1aBHOE — 3TO
HACTYIUICHHE Y TOTEPIIEBIEro HeOIAaronpusATHBIX TIOCTIECTBUN,
KOTOpbIE HE BBIPAXKAIOTCS B NEPEXOIE €ro, CYUecneosasiuezo
00 Hapyuwenuss UMy1IecTBa HapymmTeno. CkazaHHOE MO3BOJIS-
T TaKke OTTPaHIYUTh 00S3aTEIBLCTBO M0 YIUIATe POLIEHTOB ro-
JOBBIX OT KOHJWKIIMOHHOTO TPABOOTHOIIECHUS: MPUOOpETeHNE
MMYIIIECTBA B BUJIE IOXOJIOB OT MOJIb30BAHUS UYKUMHU JIEHEKHbI-



MU CpeACTBAMM HE SIBJISIETCS CJIEJICTBUEM HapyIIEHUs TpaBa u,
K TOMY K€, IPOM3BOAUTCA Ha MPEAYCMOTPEHHBIX 3aKOHOM WJIU
JIOTOBOPOM OCHOBAHUSIX (HAallpyUMep, MOCPEICTBOM pa3MelleHUsI
HapyIMTeseM AeHer Ha COOCTBEHHOM JIETIOBUTHOM cYeTe B OaH-
Ke).

BHESKBUBAJICHTHBIMU OXPAHUTEJIBHBIMHA TPABOOTHOIIIEHU SI-
MU SIBJISTIOTCST: 00SI3aTENILCTBO IO BO3MEIIIEHUIO YOBITKOB, 005132~
TEeJLCTBO HATYPAJILHOTO BO3MEIIEHH 1, 00s13aTeIbCTBO 0 yIliaTe
MPOLIEHTOB TOJIOBBIX.

1.3.1. O6s3areancTBoO
BO3MeIleHHsI YObITKOB

Bo3melnienue MMyIIeCTBEHHOrO yiepOa JOCTUTaeTcs To-
CpPe/ICTBOM UCTIOTHEHH S HApyIIUTeIeM 00sS3aHHOCTH, CYIIIECTBY-
IOIel B paMKaX OXPaHUTEIFHOTO 00s3aTeNIbCTBA C BHEIKBHBA-
JIHTHBIM (JOTIOJTHUTEJILHBIM ) UMYITIECTBEHHBIM OOpEMEHEHUEM.
OcHoBaHMEeM BO3HUKHOBEHHUS IAHHOTO 00SI3aTENIbCTBA SIBJISIETCS
HapylIeHre cCyObeKTUBHOIO MTpaBa Kak opuandeckuii pakrt. Ca-
MO K€ HapyIIEeHHOE TIPABO MOXKET ObITh OTHOCUTEILHBIM (005132~
TEJbCTBEHHBIM) WX a0COMOTHBEIM. COOOpa3HO 3TOMY BBIIEIS-
eTcs1 00s13aTe/IbCTBEHHOE U BHEOOS3aTeIbCTBEHHOE TPUYMHEHNE
Bpena. B cBowo odepenp, B 3aBUCUMOCTH OT BU/Ia HAPYIIEHHOTO
OTHOCHTEJILHOTO TIpaBa, 0053aTeIbCTBEHHOE MTPUYMHEHHE TOJI-
pasresisieTcs Ha IOrTOBOPHOE U BHEJJOTOBOPHOE.



Konen 03HaKOMUTEJLHOI'O
¢dparmenra.

Tekct npenocraBieH OO0 «JIutPec».

[IpounTaiiTe STy KHUTY LIEJIMKOM, KYIIUB TOJIHYIO JIETATbHYIO
Bepcuio Ha JIutPec.

Be3ormacHo oriaTuTh KHATY MOKHO OaHKOBCKOH KapToit Visa,
MasterCard, Maestro, co cuyera MOOMJIBHOTO TesiehOHa, C TiIa-
Te)KHOro TepMmuHaia, B cajoHe MTC wmm Cesa3HoOHM, uepe3
PayPal, WebMoney, Aunexc./lensru, QIWI Komenek, 60Hyc-
HBIMU KapTaMu WK APYTUM YI0OHBIM Bam crioco6om.
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