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AHHOTaAIUA

V4yeOHMK  CcO3MaH B COOTBETCTBMM C  (besepabHbIM
rOCYIapCTBEHHBIM ~ OOpa30BaTeJIbHBIM  CTaHIApPTOM  BBICIIETO
npoeccHOHATbHOTO  00pa30BaHKs MO HAINPABJICHHUIO TOATOTOBKH
030900 HOpucnpyneHuus (kBanugukauusi (CTENEHb) «Marucrp»).
Maructp TOTOBUTCSI K CJEAYIOMIMM BHUIaM INPO(EeCcCHOHATBHON
NeSATeNIBHOCTH: a) TpaBOTBOpYECKasi, O) IpaBONPUMEHHTEIbHAS,
B) IpaBOOXpaHMUTENbHAsl, TI) SKCHEPTHO-KOHCYJbTALMOHHAS, 1)
OpraHU3aLMOHHO-YIPaBJIeHYECKasi, €) Hay4HO-HMCCIIeA0BaTeIbCKas,
k) memarornveckas. V3ydeHWe — 3aKOHOHNATEJBHOH  TEXHHUKU
MO3BOJISIET  CTYAEHTY IIOATOTOBUTBCS K  IPaBOTBOPUECKOW U
MPAaBOIPUMEHHUTEIBHON JesTeNbHOCTH. B To e Bpems, ams opucra,
3aHMMAIOLLETOCS JIIOOBIM BUAOM JESITENBHOCTU U3 HEPEUMCIICHHBIX,



KOMITETEHIIMS] B TIPaBOTBOPYECKON OEATENIBHOCTH — TOATOTOBKE
HOPMAaTHMBHBIX TPaBOBBIX akToB M IOT B mpaBONpuUMEHUTETHHON
JeATeJIbHOCTH TOJIBKO TIOBHIIAET €ro MpodeCCHOHATN3M B JIIOOBIX
ApYTUX Bujaax paOoThl. YuUeOHMK MpelHa3HayeH i CTYIEHTOB,
oOyyvaronmxcss 1mo Kpagudukaimu «Marucrp». OH MOXeT ObITh
TMOJIE3eH U VCTOb30BaH B CHCTEME JOTIOHUTENBLHOTO 00pa30BaHUs,
B CHCTeMe TIOBBIIIEHWS KBaId(pUKaUMU. A TaKke MOXKeT
OBITh MHTEpECEeH HIMPOKOMY KpYyry Tpak[aH, HHTEPECYIOIXCs
IIPaBOTBOPYECTBOM.
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I'maBa 1. IloasaTue
IOPHIAYECKON TEXHUKH

§ 1. OcHOBHBIE COBpEeMEHHbIE
KOHIEeNIUN PUINYECKON TEXHUKH

IOpuauveckas Texunka (gajaee — FOT) — coBoKynHOCTh
METO/I0B, TPUHLIUIIOB, CPEACTB U TPUEMOB, UCIIOJIb3YEMBIX B CO-
OTBETCTBHUHM C PUHSTHIMY MMPABUJIAMY TIPU BBIPAOOTKE U CUCTE-
MaTU3aIlii HOPMATUBHO-TIPABOBHIX AKTOB IS OOECTIeUeHH S UX
COBEpILIEHCTBOBaHM . BakHeuas ee pa3HOBUJHOCTb — 3aKOHO-
JarenbHas (MpaBOTBOPYECKAsi), B YaCTHOCTU, KOAU(UKALIMOH-
Hasl TEXHUKA.

Kpatkas ucropust nosiBjieHusI OPU/INY€CKOIl TEXHUKH.
ABTOpPCTBO TEPMMHA NPUHAJIEKUT HEMELIKOMY IpaBoBey Py-
nonbdy ¢on Uepunry (1818-1892). «fOpuanueckas TeXHUKa»
SIBJISIETCS YaCThIO €0 OCHOBHOTO TpyAa «/lyx puMCKoro mpasa
Ha pa3JIM4HBIX CTYNEHAX €ro pa3BUTUsA», naparpadgsl 37-41. B
Poccun uzpaBanace B 1860 rony B yerBeprom Tome «lOpuanue-
CKHUX 3alMCOK», B 1905 romy OTaenpHbIM U3JaHUEM U B HACTOS-
1iee Bpems, Harpumep, usnanue B nepesoje ®. C. lllennopda
(CII6., 1995. 105 c.).



HccnenoBanus mo 0pUANMYECKON TEXHUKE, TO €CTh HCKYC-
CTBY CO3[aHMSI U MPUMEHEHUs MpaBa, MPOBOJWINCH AHTUYHBI-
MU aBTOpaMH, B 4yacTHOCTH, [LmatoHom u Apucrotenem. bosb-
Imas 3aciuyra B pa3padoTKe IPUANYECKON TEXHUKH MpUHAJIe-
xut ®. bakony, T. ['066cy, Ix. Jlokky, III.-JI. MoHTeckbe,
. bentamy u np.

IOpuanyeckas TeXHMKa BKJIIOUAET JIBA UCKYCCTBA: CO3AHUS
rpaBa ¥ NPUMEHEHHs MpaBa.

IOpunnueckass TeXHUKa — 3TO BUJ IOPUIUYECKON JIesATe b
HocTh. FOpUCTB UMEIOT YeThipe KBamuKaImu: OakaaaBp, Ma-
TUCTP, KaHAMJAT HAyK U JIOKTOp. BakanaBp mo HampaBjieHHIO
noaroroBku 030900 KOpucnpyaeHiysi rOTOBUTCS K CJIETYIOIIUM
BUJIaM TTpodheCCUOHATIBHOM JIeSITeTbHOCTH:

1) HopMOTBOpUECKas,

2) mpaBONpUMEHUTE bHAS,

3) npaBOOXpaHUTEIbHASI,

4) 3KCIEePTHO-KOHCY/IbTAMOHHAS,

5) neparornyeckasi (IIpernojaBaHue MPaBOBbIX JUCLIMILIMH B
00pa30BaTe/IbHBIX YUPEKIEHUSX KPOME BBICIIINX YUEOHBIX 3aBe-
JICHUM ).

Maructp no HanpasiieHuo nogroropku 030900 IOpucnpy-
JEHLMSA TOTOBUTCA K CIENYIOIIAM BHIAM IPO(ECCHOHATIBHOU
JIeATEeJIbHOCTH:

1) npaBoTBOpUECKas,

2) NpaBONPUMEHUTEIIbHAS,

3) NpaBOOXPAHUTENIbHAS,



4) 3KCIePTHO-KOHCY/IbTAIMOHHAS,

5) OpraHu3alMOHHO-yIIpaBJIeHYeCKa,
6) Hay4yHO-KCCIe0BaTENbCKAs,

7) neparoruyeckas.

[lo kax/10My M3 MEPEUMCIIEHHBIX BUAOB IOPUIAYECKOUN NIes-
TEJIBHOCTH IOPUCT JIOJKEH OBJIAJIETh OCOOEHHOCTSIMU I0pUINYe-
CKOM TEXHMKH.

FOpuct MokeT MoyyuuTh U TPETHIO KBATU(PUKALUIO TIO MPO-
rpamMMam MOArOTOBKU HAyYHO-TIEAAroruueckux Kaapos (cT. 69
denepanbHoro 3akoHa ot 29 nekadps 2012 r. Ne 273-03 «O06
obpazoBanuu B Poccuiickoir Peneparum» ).

JleATebHOCTh B KOHTEKCTE OOIIel TEOpUr YIpaBJIeHUsl CO-
CTOMT W3 JIByX 3JIEMEHTOB: IO3HAaHWE JECUCTBUTEILHOCTH |
YIPAaBJIEHUE JIEUCTBUTEIbHOCTBIO.

B Poccuu nen TeXHUKO-I0pUIUYECKOTO XapaKTepa BhICKa3bl-
BAJIMCh BCEMH PYKOBOIUTEISIMU IOCYJapCTBa, OHAKO, OCOOBIN
cnen ocrapuiiv Ilerp I B page ero ykaszos, Ekarepuna Il B e€ Ha-
Kaze YnoxeHHou komuccuu, M. M. CniepaHckuit v zip.

K ocnoBubiM npunnunam QT B ropuanueckoit iurepary-
e OTHOCHT:

a) oOIIYe IPUHITUTIBI YITPABJICHU I IPUMEHUTEIIHHO K MPaBo-
TBOPYECTBY: COOTBETCTBHE MPABOBOIO BO3JEHCTBUS rocyaap-
CTBEHHOMU TOJIMTUKE B JAHHOU cpepe OOIIeCTBEHHBIX OTHOIIIe-
HUH; MOJIHOTA M KOHKPETHOCTh PEryJpOBaHMs; CBOEBPEMEH-
HOCTb BBEJIEHMsI MPABOBOIO aKTa B JEUCTBUE; PEAIU3YEMOCTh



MPABOBOIO pellleHus1 (HaJMuue COOTBETCTBYIOIIUX PECYPCOB,
OPraHU3AIMOHHBIX ¥ MIPABOBBIX MEXAHU3MOB U T. 11.);

0) MPUHIIUIT CUCTEMHOCTH TpaBa: CTPYKTYpPUPOBaHUE TpaBa
Ha OTPacyy, MOAOTPACH, CYOMHCTUTYTHI U UHCTUTYTHI, a TAKkKe
YCTaHOBJIEHHE B3aMMOOTHOIIIEHUI MPABOBBIX AKTOB IO UX I0PU-
JUYECKOU CUJIE; COOTBETCTBUE MO LIEJISIM U HEIIPOTUBOPEYMBOCTD
M0 COJAEPKAHUI0 HOBOTO M JIEUCTBYIOLIMX MPABOBBIX AKTOB; CO-
OTBETCTBUE BUJA NPABOBOI'O aKTa KOMIIETEHIIMU U3ABILETO €ro
OpraHa; U3MeHEeHHe JEeCTBYIOLIETO 3aKOHOAATEIbCTBA B CBSI3U C
MIPUHSTAEM HOBOTO aKTa;

B) COOTBETCTBUE BbIPAKEHUSI SI3bIKOBBIMU CPEJICTBAMU CYIIIE-
CTBY (KOHIIETIIIMK) MPABOBOTO pellleHus]; oOecrieueHre TOYHOTO
MOHUMaHU S (MHTepITpeTaly) TOJI0KEHNI TTPAaBOBOIO aKTa BCe-
MU CyObEKTaMU IMPABOOTHOIIEHUI; PABIIIBHOCTH O(hOPMIICHU S
aKTa Kak 0(pULHATBHOIO I0PUINYECKOTO TOKYMEHTA.

Jlnst peanu3anyiv MPUHIMIIOB pa3paOOTKK MPABOBBIX aKTOB
B MPABOTBOPYECTBE HCIONB3YIOTCS Pa3HOOOpa3HbIE JIEMEHTHI
IOT, B TOM uncie Takue, Kak:

a) MPUMEHEHKE OTPEe/ICICHHBIX PEKUMOB (METOJOB) I0PU/IU-
YeCKOro peryJmpoBaHus1, BUI0OB HOPM U JIOTUUECKOU CTPYKTYPbI
HOpM. OcoOble IpunIecKre pexKUMBbI (Harprumep, o0IIe/103B0-
JIMTEJIbHBIA, Pa3PEIINTE/IbHBIN) XapaKTePHBI JTs1 MyOIMYHOTO U
YaCTHOTO TpaBa, OTIEJbHBIX OTpacyel paBa U OPUEHTUPOBAHbI
Ha T€ WA MHBIE CIIOCOOBI MPABOBOTO PEryJIMPOBAHUS — JI03BO-
JieHus1, 00sI3bIBAHMUSI, 3aPEIICHUS;



0) WCIOb30BAaHKWE PA3JIMYHBIX CIIOCOOOB M3JIOKEHUS TIpe-
NIMCaHWH, KTACCU(UITMPYEMBIX IO CTENEHH 0O0OIIEHHOCTH HOP-
MaTUBHOTO MaTepuasia, 1o MOJIHOTE UCIIOIb30BAHUS JIEMEHTOB
(runore3a — IUCTIO3ULIMS — CAHKUMS; JUCIIO3UIUS — CAHKIIUSA;
TUINOTE3a — TUCTIO3ULIUS ) IOPUAUUYECKON HOPMBI, 110 «CHELUATN-
3aimn» (Oe(PUHUTUBHOM, OLICHOYHOM, JIUCIIO3UTUBHOU U T. II.)
TOW WJIM UHOM CTaThU, MO UCMOJIb30BAHUIO BHYTPEHHHUX U BHEIII-
HUX CCBUIOK;

B) CJIEIOBAaHUE 3aKOHAM W TpaBujIaM (popMajibHOM JIOTHKH.
OCHOBHBIE 3aKOHBI JIOTUKH (TOXAECTBA, TPOTUBOPEUH S, UCKIIIO-
YEHHOI'O TPETHETO U JOCTATOYHOTO OCHOBAaHM 1, OPee/IEHUE MO-
HATUS Yepe3 ONKaliuil poA U BUIOBOE OTIMYME) UCIIONb3Y-
I0TCS1 B IPABOTBOPYECTBE 7151 IOCTPOEHU S KaK MTPABOBBIX AKTOB
B [IEJIOM, TaK W UX OTAEJIbHBIX YacTeN U TOJIOKEHUI;

r) coOmoneHue TpeOoBaHUI K TEPMHUHOJIOTMHU TTPABOBHIX aK-
TOB, TAKMX, KaK €IMHCTBO, CMbICIOBasi OJHO3HAYHOCTb, CTUJIN-
CTUYECKasi HENUTPAJIbHOCTh, CUCTEMHOCTh TEPMHUHOJIOTHH, pac-
MPOCTPAHEHHOCTh W OOIIENTPU3HAHHOCTh, CTAOUJIBHOCTb, JI0-
CTYITHOCTb, KOPPEKTHOCTb;

1) UCIIOJIb30BaHKUE I0PUIUYECKOrO SI3bIKa U OPUIIMAIILHO-/Ie-
JIOBOTO CTHJIS;

€) NPUMEHEHHE IOPUINYECKUX KOHCTPYKLIMM, YCTOMYMBBIX
CXeM W MOJIeJIel, YCTAHABIIMBAOIIUX COOTHOIIEHUS TIpaB, 00sI-
3aHHOCTENl UM OTBETCTBEHHOCTH CYOBEKTOB MPABOOTHOIIEHUIA;
1eJsiel, 3a1a4 ¥ IPUHIUIIOB MPaBOBOIO PEryJIMPOBaHUs, IIPaBo-
BBIX OIPEACICHU;



k) ClleIoBaHUE OIPE/IETIEHHBIM NPaBUJIAM JOKYMEHTOBE/Ie-
HUS 110 UCTIOJIb30BAHUIO PEKBU3UTOB U O(DOPMIICHHUS IPABOBOTO
aKTa B LIEJIOM, a TaK)KEe €ro CTPYKTYPHBIX 4acTeH, UCIOIb30Ba-
HUE JIONOJTHUTENBHBIX CTPYKTYPHO-CMBICTIOBBIX JIEMEHTOB, Ta-
KHX, KaK MpUMevaHusi, Tabnuibl u T. . Hanpumep, B Hauase
MIPABOBBIX AKTOB IMOMEIIAIOT OOIIUE TIONIOKEHUSI, KOTOPBIE MOTYT
YCTaHABJIMBATh 11€J1, 33a41 U OCHOBHBIE TTPUHIIMIIBI PETYJIUPO-
BaHUs1, OIPEJeJIEHUS UCIIOIb3YEMbIX TEPMUHOB. 3aKJIIOUUTEb-
HbI€ CTaTbl HOPMATHUBHBIX MPABOBBIX AKTOB COIEPXKAT MOJIOKE-
HUSI O CPOKaX M MOPsIIKE BBEACHUS aKTa B JICHCTBHUE, 00 OTMe-
HE, U3MEHEHUSIX U JIOTIOJIHEHUSIX AEUCTBYIOIIMX aKTOB B CBSI3U C
MPUHATHEM JIaHHOT'O HOPMAaTUBHOIO NpaBoBOro akta. Hapyie-
HUA NpUHIMIOB U npaBui FOT MOkHO cuuTarh lOpuAHYeCKU-
MH OIINOKAMHU.

Konuenuws (om aam. conceptio — nonumanue, cucmema) pac-
cmampusaemcs Kax, onpee/IeHHbId Croco0 TIOHUMAaHHMS, TPaK-
TOBKM KAaKOTo JIMOO TMpeaMera, sIBJICHUs, MPoIecca, OCHOBHAS
TOYKA 3peHUs HA TPEeIMET UJIH SIBJICHUE, PYKOBOJSIIAS Hjies 1S
UX CUCTEMATHMYeCKOro OcBelleHWsl. TepMUH KOHIIeMUs yIo-
TpeOJIsieTcsl TakKe Il 0003HAYCHMS BEYIIEro 3aMbICia, KOH-
CTPYKTUBHOTO MIPUHIIMIIA B HAYYHOH, XyI0KECTBEHHOW, TEXHU-
YEeCKOH, TMOJMTUYECKOM, IOPUANYECKON W APYIMX BHUIAX Jies-
TEJILHOCTU. MOKHO TO-pa3HOMY KJacCuUIIMPOBaTh KOHIIETI-
UM IOPUANYECKON TeXHUKU. Ecan 3a OCHOBY B3SITh METOO0JIO-
TUI0 I0PUJMYECKON TEXHUKU, TO BBIICSAIOTCS CIIEAYIOIINe KOH-



HENINH, OIMMPAIOIINECS] HA METO/IBI:
— OOIIeHAY YHBIE;
— JIOTHYECKUeE;
— JIMHTBUCTUYECKUE;
— TEXHUYECKHE.

[IpaBOBbIE KOHIIETIINU JESATCA B 3aBUCUMOCTH OT MPABOIIO-
HUMaHMs, HAIpUMEP, IOPUCTOB PA3JIMYAIOIINX [IPABO U 3aKOH U
HE MPOBOASAIIMX TAKOE pa3inyue.

1o muenuio JlaBbiioBoit M. A. (JassigoBa M. JI. Teopetnye-
CKHE ¥ METOJIONIOTMYeCKKe MpodeMbl moHsTus U cocraa FOT.
ABtoped. nuc. KaHa. opul. Hayk. Bomrorpan, 2010.), coBpe-
meHHas teopusi IOT ckiaapiBasiach B OTE€YECTBEHHOM HAyKe B
TedeHue nocneanero necaruwietus ¢ 2000 roga, HaYMHasA C Bbl-
xona coopHuka I[Ipodrembl IpUINIeCKOr TEXHUKH / TIOf. Peil.
B. M. Bapanosa. H. Hoeropon, 2000. CymiecTByIoT ciieayoiye
HayuHble mKosl FOT, KoTopsle pazpadarsiBaiv v pa3padaTbiBa-
10T pa3Hble aBTOPHI:

— KOHIENTyaJbHble BONPOCHI MOHATHSI M CYI[HOCTH
IOT. D10 Takue aBTophl Kak: A. C. Anekcanapos, C. C. Anek-
ceeB, B. K. babaeB, B. M. bapanos, A. b. Benrepos, JI. /1. Bo-
esonuH, A. A. [lepeaun, M. A. Kanycruna, B. H. Kapramos,
T. B. Kamanuna, JI. A. Mopo3sosa, I'. 1. Mypowmiies, C. B. Ilo-
nenuHa, A. B. Ionskos, P. A. Pomamos, C. JI. CepreBHuH,
B. M. Cripsix, H. H. Tapacos, A. ®. Yepnanues, W. [I. [llyrak

U 1p;



— npo06JieMbl A3bIKA MPaBa 1 MPaBOBbIX MOHATHH. ABTO-
poi: A. C. Anekcanapos, JI. . Ant, H. A. Bnacenko, H. [I. I'o-
nes, C. 10. T'onoBuHa, T. B. I'ybaeBa, A. A. Jlenucosa, T. JI. 3pa-
xkeBckasg, H. H. UBakuna, B. B. Urnarenko, B. b. Ncakos,
JI. A. Mopozoga, A. C. ITuronkun, U. H. Censikun, A. K. Co-
6onera, H. N. Xabubymna, C. I1. XwkHsk, A. @. Yepnanies,
A. H. lllenenes u ap.;

— TeopHS IOPUJUYECKHX JIOKYMEHTOB. ABTOpbI:
H. A. Bnacenko, A. B. Epmonaesa, K. B. Kaprun, C. B. Crapo-
nyoues, A. @. Yepnannes, E. C. lllypruna u op.);

— 001IHE BONIPOCHI MPABOTBOPYECKON TEXHNKH. ABTODHI:
10.T". Apzamacos, C. B. baxsasios, JI. M. boiiko, H. A. Bnacen-
Ko, II. A. Kepumos, A. B. Munikesuy, A. C. [Turonkun, C. B. Ilo-
nenuHa, T. H. Paxmanuna, B. M. Ceipeix, 10. A. Tuxomupos,
b. B. Yuruaun, 1. B. YyxBuues u ap.;

— MpaBOTBOpPYECKHE ACMEKTHI B OTPacjeBbIX padoTax
no IOT (B. A. Benos, U. H. bokosa, A. H. Kpachos, A. I1. Ky3-
Henos, E. B. HoBukoga, K. K. ITanbko u ap.;

— wpuandeckne koHcrpyknum. Astopel: C. C. Anek-
ceeB, B. M. bapanos, [I. B. Bunnuixkuii, T. A. [loiieHko,
B. 10. ’Knanosa, O. I'. 3ybapesa, B. H. lBaHoBa, A. B. lBaHn-
uyuH, JI. JI. Kpymmkos, 0. JI. Mapees, II. E. Ilonomapes,
M. B. Cepreesa-JleButan, O. E. Cniupunonosa, H. H. Tapacos,
B. B. YeBbiuenos, A. ®@. Yepnanues u jp.;

— npaBoBbie akcuombl. Astopsl: C. H. Eropos, A. B. Mac-
JICHHUKOB, ['. A. IleyHukoB u ap.;



— mnpaBoBble mnpe3ymmiun. Aptope: B. K. babaes,
A. T. bonnep, JI. M. Bacunses, 10. I'. 3yes, H. C. Kapanuna,
JI. JI. Kpyrukos, A. A. KpeimoB, O. A. Ky3nenosa, O. B. Jles-
yenko, 0. B. Mennaga, C. A. Mocun, H. A. HuxkurammuHa,
IO. K. Opnos, 0. A. Cepukos, T. I'. TamazsH, A. B. ®enoros,
H. H. lykanos, 1. M. lllekun u ap., Iperoquumam A. M. be3py-
koB, A. C. bepesun, B. U. 3emiioa, A. B. Kapaanen, E. I'. Ma-
abix, A. H. Cyxomnunos, H. A. Ty30B u 1p.;

— npaBoBble puknuu. Astopsl: JI. A. lymakoBa, W. 3aii-
ueB, H. B. WmnapuonoBa, M. B. Kapacesa, O. A. Kypcoga,
I0. B. Mennas, E. A. HaxoBa, H. A. Hukutammna, K. K. ITa#b-
ko, O. B. Tanumos, H. H. Tapycuna, 1. B. ®unrmoHoBa u ap.;

— cuMBOJbl B mpase. Asrtopsl: B. M. bapaHnos,
H. H. Bornenko, A. 1O. I'mymakos, . A. Hcaes, JI. JI. Kpyr-
mikoB, A. B. Hukurun, T. B. Hukudoposa, H. I'. Pycakosa,
O. E. Coupunonona, 1. H. ®ananeesa, 1. A. lllupmaHoB u ap.;

— HayuyHO-MeToanueckue acnekrtol Teopuun IOT, cTpyk-
Typa COOTBETCTBYIOIIEr0 y4eOHOro Kypca, METOJUKA €ro
npenogasanus. Astopsl: B. M. bapanos, M. 0. Bapssic,
B. 10. Kapryxun, T. B. Kamnanuna, [1. H. JIsznos, FO. JI. Mape-
eB, E. H. Canbirun u ap.

B npaBoTBOpUECKO# AESITETLHOCTH CYIIECTBYET MOTPEOHOCTh
B Pa3BUTHM HAYUYHBIX IIKOJ MO CJIETYIOIIUM HAIPaBIECHUSIM:

— TEXHMKO-IOPUIUYECKUE ACTIEKThl PA3JIMYHBIX BUAOB IPO-
(heccroHaIbHON IOPUANYECKON IS TeTbHOCTH;

— 0COOEHHOCTH OTJIEJIbHBIX IPABOBBIX AKTOB;



— COOTHOIIIEHME CTPYKTYPbl HOPMBI ITpaBa U CTPYKTYpPHI CTa-
ThU 3aKOHA;
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3anaHus CTyeHTYy, U3y4awlleMy TeMy:

1) u3yunte coBpeMeHHbIe KOHIICTIIIUN I0PUANIECKON TeXHU-
KU;

2) CpaBHUTE 9TH KOHICTIIMU: BBIICTUTE OOIIHE U OCOOCHHbIE
TIO3UITUH;

3) nonpoOyiiTe 000cHOBaTh COOCTBeHHYIO KoHIemuio FOT;

4) U3N0KUTe KOHCIIEKTUBHO B3IJISbl HA3BAHHBIX aBTOPOB Ha
U3y4aeMylo TeEMY.



§ 2. TeopeTuko-mMeToJ000rAYECKAST
npoo6.JgeMa onpejeJeHusI MOHSITHS
IOPUANIECKON TEXHUKH U eé
CBSI3b C THIIAMH IPAaBONOHNMAHMS

IOpunnyeckas TeXHUKA — COBOKYITHOCTb OITPEIEJIEHHBIX ITPU-
€MOB, ITPUMEHSIEMbIX KaK IIPY pa3paOb0TKe CoepKaHUs U CTPYK-
TYpbl IPABOBBIX MPEANUCAHUI TOCYAAPCTBA, TaK U IIPU UX IIpe-
TBOPEHUM B KU3Hb. TakMMM NpUEeMaMu SIBJISIOTCS: I0pUIUYe-
CKasi TEPMHUHOJIOTHUS, IOPUANYECKHE KOHCTPYKIIMUA U CIIOCOOBI
MOCTPOEHU I HOPMATUBHO-IIPABOBBIX akTOB (Bosbilias opuanye-
ckas sHuuKJIoneaus. M., 2010).

HOpuanyeckyio TEXHUKY HEPEIKO PACCMaTPUBAIOT KaK peMec-
JIO BaXHOE, HO MOJOOHOE WHCTPYMEHTY, KOTOPHIA MOXHO HC-
NOJIb30BaTh B JIOOBIX MHTEpECax, B TOM YHCJIE HapyIIAloIInuX
ToxaecTBO coituyma (JleBakue U. B. AkTyasbHbIe TPOOIEMBI rO-
CyAapcTBa U IpaBa).

IOpuanyeckass TeXHMKa — 3TO cUCTeMa MPO(ecCuOHAIb-
HBIX IOPUIMYECKUX MPaBWI U CPENICTB, UCIIOJIb3YEMbIX MPHU CO-
CTaBJICHUY IIPaBOBbIX AKTOB W OCYILIECTBJIEHUN UHOW I0pUIrYe-
CKOM JIeSITEJILHOCTU B cpepax MpaBOTBOPYECTBA, MPABOMHTEP-
NpeTalvy, BIACTHOW M HEBJIACTHOW peayM3aliuyl TpaBa, o0ec-
MEYNBAIOIIMX COBEPILIEHCTBO €ro (popMbl U conepxkanus ([laBbi-
JnoBa M. JI.). B ominune oT nmpaBoBOM MOJIMTUKH, SIBJISIOIIENCS



MIPOBOJTHUKOM BJIUSIHUS «BHEIIHUX» (DAKTOPOB, ONPENEISIONIIX
CTpaTerMyeCKue HarpasjieHns (POPMHUPOBAHU ITPABOBOU CUCTE-
Mbl, FOT — BHYyTpeHHUIA, COOCTBEHHO I0PUAMYECKUI HHCTPYMEH-
Tapuil, MO3BOJISIIOIINI COBEPIIEHCTBOBATH MPABOBYIO CUCTEMY U
NO/IIEPIKUBATh €€ «B pabouem cocTosiHuM». B Hacrosiiee Bpe-
Msl HaOMIOAaeTCs, BO-TIEPBBIX, (DAKTUIECKOe pacimpenue cde-
pol npumenenus K0T, u, BO-BTOPHIX, pacllipeHue ee HayuyHOH
TPAKTOBKHU.

IOpunnueckas texHuka paccmarpupaercs Jasbinosont M. J1.,
KaK 0cOObIe CPeJICTBA M HABBIKU UCTIOJIb30BAHU S TTPABOBBIX 3HA-
HUii, 0oco0oe mpodeccoHaIbHOE MAacTepCTBO, KOTOPOE TPau-
IIMOHHO UMeHnyeTcs opuaudyeckont Texuukout (FOT). 1o — nmpo-
(peccronanbHOE MACTEPCTBO Y MH/IMBUYaJIbHOE UCKYCCTBO KaXK-
JI0T0 I0pUCTa.

[epBbiii, THCTUTYIIMOHAJIBHBIA aCTIEKT aKTYaJIbHOCTU H3yYe-
Husa 0T oOycnoBnen tem, uto FOT, kak I1ENOCTHBIA COIM-
QJIbHO-TIPABOBOM MHCTUTYT, KaK MPAKTUYECKUN METOI CO3/a-
HUS U Pa3BUTHS JISHCTBYIOIIETO MPaBa, OObEKTUBHO HEOOXOIMM.
OnpeneneHHast MOJTUTUYECKAs] HEUTPATILHOCTD TIO3BOJISIET OTHE-
ctu FOT K uuciy «Be4HbIX» MPABOBBIX SIBJICHUH, HUKOT/IA HE Te-
PAIOLIMX CBOEW aKTYyaJbHOCTH.

[Ipaktrueckoe 3Hauenue 0T kak conmanbHO-IpaBoBOro (e-
HOMEHa, €€ POJIb B COBEPLIEHCTBOBAHUM MTPABOTBOPYECKOIA, Ipa-
BOINPUMEHUTEIBHOU U JPYTUX BUJIOB IOPUINYECKOM JIEATEIBHO-
CTU 0OYCIJIOBIIMBAIOT BHUMAHKE K HEN CO CTOPOHBI IOPUINIECKON
HayKU.



AxryanbHocTh IOT nmeeT u Tpetuil — HayYHO-METOINYECKUI
acriext. [llupokoe pacripocTpaHeHre KOMIETEHTHOCTHOTO TOJI-
XO[la B COBPEMEHHOU TeJaroruke, TeHACHIUs K MepeopueHTa-
UM TTPO(PECCHOHATIBHOTO 00yUeHHUsI ¢ Cyryo0O TEOpeTHUYECKO-
ro Ha TMPAKTUKO-TIPUKJIAJHOE BEIYT K MU3MEHEHUSIM B CHCTEME
BBICIIIETO IOPUIUIECKOT0 00Opa30BaHusl. DTU U3MEHEHU S HAITpaB-
JIEHbl Ha TIOBHIIIIEHWE YPOBHS MPOgheCCUOHATBHON MOATOTOBKU
IOpUCTOB, (DOPMUPOBAHKE Y HUX HA OCHOBE (DyH/IaMEHTaIbHbIX
3HaHUI yMeHM U HaBbIKOB BiajaeHus FOT.

IOpunuyeckass TeXHUMKA pacCMaTpUBAETCS Kak COIMANIb-
HO-ITPaBOBOM (DEHOMEH.

IOpunnueckas texnuka, no muenuio T. H. Pagbko, — cucre-
Ma CJIOKUBIIUXCS B IOPUAMYECKON MPAKTUKE MPABUI U TIpUe-
MOB OCYIIIECTBJIEHUS YIIOJTHOMOUEHHBIMU CYOBEKTAMU JIESTE b~
HOCTH, HAIPaBJIeHHOW, B KOHEUHOM CU€Te, Ha TIOATOTOBKY OMNTH-
MaJIbHBIX U 1IEIeCO00pa3HbIX MO (pOpMe U CTPYKTYpe MPaBOBBIX
aktoB. Paznumuarot IOT B npaBoTBOpUYecTBE M HOpHANYE-
CKYI0 TE€XHHKY B NPaBONPHUMEHUTEJIbHON /1eATEJbHOCTH.
IOT B npasomeopuecmee BKIOUaeT B ceOs1 METOTUKU PabOTHI
HaJl TEKCTAMW HOPMaTHUBHO-ITPABOBHIX aKTOB, ITPUEMbI HanOoOJIee
COBEPIIEHHOT0 U3JIOKEHUSI MBICIH 3aKOHOJATENS (JIPyTuX cyOb-
€KTOB MPABOTBOPYECTBA) B CTAThsIX HOPMATUBHO-TIPABOBBIX aK-
TOB, BRIOOP HanOoJIee 11eJIecO00pa3HON CTPYKTYPhI KaXJI0ro U3
HUX, TEPMUHOJIOTUN U SI3bIKA, CIIOCOOBI O(pOopMIIEHUs U3MEHe-
HUH, JOIOJIHEHWUH, ITOJTHOW WJIM YaCTHYHOW OTMEHBI, OObEINHE-
HUSI HOPMATUBHBIX — MPaBOBbIX akToB U T. 1. FOT obecrneunBa-



€T SICHOCTb TIOHMMaHUsI 3aKOHOJATENbCTBA, €r0 JOCTYITHOCTh U
ynoOCTBO B UCoib3oBaHuM. IQpuamueckas TeXHUKA B npaso-
NPUMEHUMENbHOL TIPAKTUKE BKITIOYaeT B ceOsl mpaBuia opopM-
JIeHUsl TPaBOIPUMEHUTENIBHBIX aKTOB, MPOTOKOJIOB, MPUTOBO-
POB, CyleOHBIX peIleHN, Ha0Op COBPEMEHHBIX TEXHUYECKHUX
CPENCTB, a TAK)Ke CTaHIAPTOB AEIONPOM3BOICTBA AJIsI 0OecTeye-
HUS1 OBICTPOTO M KAYECTBEHHOTO Pa3pellieHN s OPUIMUECKUX JIeT,
BbIHECEHME MPABUIIbHO O(DOPMIIEHHBIX 3aKOHHBIX U OOOCHOBaH-
HbIX Iopuanueckux perenui (Pagpko T. H. Teopus rocynapcrsa
B CXeMax W omnpejieieHus x: yuyebHoe mocodume. M.: TIpocnekr,
2011).

FOpuanyeckas TexHuka, no MHeHuio Maibko A. B., 310 cu-
cTemMa CpefCTB, MPABWI M MPUEMOB MOATOTOBKU U YHOPsIIOYe-
HUS TIPABOBBIX aKTOB, MPUMEHSIEMBIX B IIeJISIX 00ECTIeUeHUs UX
COBEPIIICHCTBA U MOBBIIIIEHUS 3((PEKTUBHOCTH.

K TexHnueckum cpeacTBaM OTHOCST:

— IOpUJUYECKUE TEPMUHBI, T. €. CIOBECHOE BBIpaXEHHE I0-
HATHUH, UCTIONIb3YeMBIX MPH U3JIOKEHUN CONIEPKaHKSI TIPABOBOTO
aKTa;

— IOpUIMYEeCKre KOHCTPYKIIMH, T. €. creluduyueckoe cTpoe-
HUE HOPMAaTHBHOTO MaTrepualia, CKJIabIBAIOIIETOCs U3 OIpe/e-
JIHHOTO COYETaHUsI CYyObEKTHBHBIX IPaB, JIbIOT, MOOIIPEHUH,
00s13aHHOCTEM, 3aMpeTOB, MPUOCTAHOBJICHUI, HAKA3aHU U T. II.

K TexHnueckum InpaBuJjaM OTHOCAT:
1) ACHOCTDb U YE€TKOCTD, IMTPOCTOTA U JOCTYITHOCTD SA3bIKA ITpa-



BOBBIX aKTOB;

2) codeTaHre JTAKOHUYHOCTH C HEOOXOIMMOM ITOJTHOTOM, KOH-
KPETHOCTH C TpeOyeMoil a0CTPaKTHOCTBIO BBIPAKEHUSI COOTBET-
CTBYIOIIMX TIPABOBbIX MPEINUCAHUIA;

3) nmocen0BaTeIbHOCTb B U3JIOKEHUHU I0pUANYECKON MHDOP-
Maruu;

4) B3aMMOCBSI3b, COIJIACOBAHHOCTh U BHYTpPEHHEE eIUHCTBO
MIPaBOBOI'0 MaTepHasa.

K TexHuueckumM npueMam OTHOCSIT:

— croco0Obl, puKcupytomme ouIMaibHble PeKBUUTHI, T. €.
HaMMEHOBAaHME MPABOBOIO aKTa, ATy U MECTO €ro MPUHSTHS,
MTOJIMCH JOJIKHOCTHBIX JIWII M T. 1.,

— CTPYKTYPHYIO OpPraHM3alldi0 IPaBOBOTO AaKTa: BBOJIHAS
YacTh — peamoOysia, oo1as u 0coOeHHast YaCTu, HyMeparysi pas-
JIeJIOB, IJ1aB, CTaTel, MyHKTOB U T. 1. (Manbko A. B. Teopus ro-
Cy[lapcTBa U MpaBa B CXeMax, ONpeJeSIeHUsIX 1 KOMMEHTapUsIX:
yueOHoe rocodue. M.: [Tpocnekt, 2010).

[To muennio C. C. AnekceeBa, IOT — 3T0 COBOKYMHOCTb
CPE/ICTB U MPUEMOB, UCIIONb3YEMBIX B COOTBETCTBUU C TPUHS-
THIMH TIPaBUJIaMU TIPU BBHIPAOOTKE M CUCTEMATH3alUU TPaBO-
BbIX (HOPMATUBHBIX) aKTOB JJIs1 0OECeYeHU s UX COBEPILIEHCTRA.
Basxneiiras e€ pa3HOBUAHOCTb — 3aKOHOJATEIIbHAS (ITPABOTBOP-
yeckasi) B yactHoctu kKogudukaronHas texauka (C. C. Anek-
ceeB. OOmiast Teopus npapa: yueOHuk. 2-e uzn. M.: [Ipocnekr,



2011. C. 482).

Opuanyeckas TexHMKa HENOCPEICTBEHHO Kacaercsl, IVaB-
HBbIM 00pa3oM, BHEIIHEN (pOpMBI MpaBa, Mpeske BCero, Hopma-
TUBHBIX IOPUANYECKUX aKTOB, MPOSBJIASACH B COOCTBEHHOM CIIe-
[IMAJTbHO-IOPUIMYECKOM COZIEP)KAaHMU aKTa ¥ BO BHEIIIHEM CJIO-
BECHO-JIOKYMEHTAJIbHOM M3JI0’KEHUU BbIPA)KEHHOW B HEM BOJIM.

ITo cBoemy conep:xxanuio IOT ckiaanbiBaeTcss U3 ABYX
3JIEMEHTOB:

— TEXHUYECKUX CPEJCTB — IOPUINYECKIX KOHCTPYKIIMH, Tep-
MUHOJIOTUH;

— TEXHUYECKUX MPUEMOB — MPABOBOW TEXHOJIOTMU WU CIIO-
COOO0B U3JIOKEHUS HOPM, CUCTEMBI OTChUIOK.

Anekcees C. C. HasbiBaeT Tpu opMmsl cyniectsoBanus IOT:

a) IOT BbIcTymaer Kak COBOKYIIHOCTb CPEICTB M IIPUEMOB
HEeMaTepraIbHOrO, TEXHUUYECKOro Xxapakrepa. CpesictBa U Npu-
€Mbl TEXHUYECKHUE TIOTOMY, UYTO SIBJISIIOTCSI BHELTHUMH UHCTPY-
MEHTaMH ¥ CIOCOOAMH OpraHU3alliK IPAaBOBOro Marepuaia. Mx
3Hau€HKe N0 OTHOIIEHUIO K CONIEPKaHMIO MpaBa Ci1ykeOHOe;

6) IOT BeIpakaercs B mpaBwiax (HOpMax), B COOTBETCTBUU
C KOTOPBIMH OHa ucnonb3yercs. [IpaBuiibHOE U 11e51ecooOpazHoe
VICTIOJIb30BAaHUE TEXHUYECKUX CPE/ICTB U MPUEMOB 3aKpEIUIAETCSA
B IIPaBWJIaX, KOTOPbIE OTHOCATCS K 0COOO0M Pa3sHOBUIHOCTHU TeX-
HUYECKUX HOPM, Kacaloluxcsi 001acTy MpaBOBOTO PeryarupoBa-
Hus. [Ipasuna FOT BeipaOaThIBaOTCS, IPEXk/Ie BCETO, B MPAKTH-
YecKor paboTe MO MOATOTOBKE M O(POPMIIEHHIO MPABOBBIX aK-



TOB. YpoBeHb IOT 3aBUCUT M OT aHHBIX HEIOPUAMYECKUX Ha-
VK (B YaCTHOCTH, MPUEMBI M3JI0KEHUS] HOPMATUBHBIX aKTOB, B
MMCbMEHHBIX IOKyMEHTaX MOCTPOEHbI Ha JaHHBIX HAYK, 3aHUMa-
IOLMXCS 3aKOHAMM SI3bIKA U CTUJISL U3JIOKEHUS);

B) IOT BHemHe marepuanv3yercss B ypOBHE COBEPUICHCTBA
MIPaBOBBIX AKTOB B KauecTBe (pOPMBI MPaBa.

3ajaHus1 CTYAEHTY, H3y4aoleMy TeMy:

1) nazoBurte 3nemenTh HOT;

2) HazoBute TexHnueckue npuemsl I0T;

3) HazoBUTE TexHUYeckue npasuia f0T;

4) HazoBute TexHuueckue cpeacrsa I0T;

5) Ha30BUTE NPABOBHIE MO3UILIMU ABTOPOB, YIIOMUHAEMBIX B

naparpade.



§ 3.I0puanyeckas TexHuKa
U I0pUIuYecKre TEXHOJOTun

FOpunnyeckas TEXHUKA BBICTYIIAET KaK HEOTheMJIeMasl YacTh
IOPUINYECKON TexHomoruu. Eciu iopuarueckast TeXHOJIOTUsI OT-
BEYaeT Ha BOIPOC: KaK JeiaTh, B KaKOH IMOCJIeI0BaTeIbHOCTH
OCYIIIECTBJIATH T€ WM UHBIE IOPUIMUECKHE OTICPAITUH, TO IOPU/IU-
YyecKasi TeXHUKA OTBEYAeT Ha BOIMPOC: C MOMOIIIBIO KAKHUX MTpuUe-
MOB, KAKMX CPEJICTB JIOJKHBI OCYILECTBIISATHCS T€ M UHbIE TEX-
HOJIOTUYECKHUE OTIepaliuu, JeCTBUS.

Texuuka (Ip.-rped. TeYVIKOG OT TEY VY — UCKYCCTBO, MacTep-
CTBO, YMEHHMeE) — 3TO 00IIee Ha3BaHUE PA3IMUHBIX PUCIIOCOOIE-
HHI, MEXaHU3MOB U YCTPOKCTB, HE CYIIECTBYIOIIUX B MPUPOIE
Y M3TOTOBJISIEMBIX UYEJIOBEKOM JIJISl OCYIIECTBJICHUSI MTPOIIECCOB
NIPOU3BOJCTBA U OOCTY)KMBAHUS HEMIPOU3BOICTBEHHBIX MOTPEO-
HOCTel 00IIecTBa.

OCHOBHOE Ha3HAUCHWE TEXHUKH — M30aBJieHHUE YeioBeKa OT
BBITIOJTHEHH S (PU3MUYECKU TSIKENON WM PYTUHHOM (OmMHOOOpa3-
HOM) paOoThl, YTOOBI MIPEOCTABUTL €My OOJIbIIE BPEMEHU ISt
TBOPYECKHX 3aHATUH, OOJIErYUTh €rO MOBCEJHEBHYIO JKH3Hb.

Pa3inuHble TEXHUUECKUE YCTPOUCTBA MO3BOJISIOT 3HAYUTE b~
HO TOBBICHTh 3(P(EKTUBHOCTh W TMPOU3BOTUTEIBHOCTb TPY-
na, Oojiee paIlMOHAILHO MCIIONB30BATh MPUPOIHbBIE PECYPCHI, a
TaKXKe CHU3UTh BEPOSTHOCTh OIMMMOKK YEJIOBEKA TPH BHIIIOIHE-
HHUU KaKMX-JMOO CIOXHBIX onepaiuid. IOpuarueckas TeXHUKa



TaKke MO3BOJISET MOBBICUTH I(P(PEKTUBHOCTD TPY/Ia IOPUCTOB.

VYHuBepcasibHas KiaccuuKalvs TEXHUUECKUX CPEICTB ele
HE CO3/IaHa, Jia U Bpsj Jiu OydeT co3aHa B OymymieM. B Hacto-
siiiiee BpeMsi B OCHOBHOM TeXHHKa Kjaccuuimpyercs o odna-
CTsIM MPUMEHEHH s, HalpuMep: I0puanYecKasi, MPOMBIITUICHHAS,
BBIYUCIUTENIbHAS, TPAHCHIOPT U T. 1. [JOMOTHUTEIBHO TEXHUKY
MOKHO pa3ie/iuTh HA MPOU3BOACTBEHHYIO, HAPUMED, CTaH-
KU, UHCTPYMEHTBI, CPEJICTBA U3MEPEHUS U T. 1., 1 HENPON3BO/-
CTBEHHYIO — ObITOBAasi TEXHUKA, JIETKOBOW TPAHCIIOPT, TEXHUKA
JUIs1 JIOCyTa.

[Tpu3HaKamMu I0PUINIECKON TEXHUKU SIBJISIOTCS:

MIPOU3BOAUTENLHOCTh — KOJIMYECTBO I0PUIMYECKON MaTepuH,
CO3JIAaHHOW B €IMHUITY BPEMEHH, HallpUMep, CKOPOCTh TIOITOTOB-
KU MPOEKTa 3aKOHA;

HaJEKHOCTh — CHOCOOHOCTh O€3 OTKA30B BHIIOJHATH CBOU
(byHKIIMM Ha HajUIeKallleM YpOBHE KayecTBa WM OTBevarth I0-
CTaBJIEHHBIM TPeOOBaHUSM B TEUEHUE 33[JaHHOTO IMPOMEKYTKA
BpeMeHH. CrocOOHOCTh 3aKOHA pelaTh COIMATIBHYIO 3a/1a9y C
YCTaHOBJIEHHOH TOCY/IapCTBOM CTEMEHbIO TOUHOCTH;

JOJITOBEYHOCTh. B MOHATHE NONTOBEYHOCTH BXOAUT (hU3MYe-
CKMI ¥ MOPAJIbHBIN M3HOC, TO €CTh KOIJ]a UCTOIb30BAaHUE 3aKO-
Ha JIOJITHE TOJbl CTAHOBUTCS SKOHOMUYECKU HEBBITOAHBIM WJIU
HellelecCo00pa3HbIM M3-3a TIOsIBJICHUsT 00Jiee COBEPIIIEHHBIX pe-
HIeHWi1. B MpaBoBbBIX cucTEMax pa3HbIX FOCYAAPCTB CYIIECTBYIOT
3aKOHBI OJTHOJTHEBKH M «KUBYIIHE» HECKOJIBKO CTOJIETHI;

9KOHOMHUYHOCTh — KOJIMYECTBO MAaTepUasibHBIX PECYpPCOB,



BPEMEHU, SHEPIUH, 3aTPAUUBAEMbIX Ha TPOU3BOJICTBO €UHUIIBI
MPOAYKIMH U T. J. DTO TAKKE KOJTMYECTBO (DUHAHCOBBIX U MaTe-
PUAIBHBIX PECYPCOB UCHOIb3YEMBIX ITPU PEIIEHUH COLMATbHBIX
3aJa4, HarpuMep, COlMaIbHAs 3a/1a4a MOAEPHU3AIUN 00pa3o-
BaHUs U T. [I.

OcHOBa TEXHUYECKOTO IMPOrpecca — MOBBIIIEHUE OCHOBHBIX
MOKa3aresier BCeX BUJIOB TEXHUKH, B TOM YUCJIE U IOPUANYECKOM.
Takoy npoliecc Ha3bIBAETCS MOJEPHU3ALIAEN.

TexHoJorus (OT Ip.-Tpey. TEYVI — UCKYCCTBO, MACTEPCTRO,
yMeHHe; MOYOG — MBICIIb, TIPUYMHA; METOIMKA, CIIOCO0 TPOU3-
BOJICTBA, CIIOCOO CO3/JaHUs 3aKOHA) — B IIUPOKOM CMBICJIE — CO-
BOKYITHOCTb METO/IOB, ITPOLIECCOB U MaT€PUAJIOB, UCIIOIb3YEMbIX
B KaKOU-TMOO0 OTpaciy JesiTeTbHOCTHY, a TAaKKe HAy4IHOE OIrca-
HHEe CII0COOOB, HAITPUMED, IOPUANIECKOTO MPOU3BOJICTBA; B y3-
KOM — KOMILIEKC OPTaHU3allMOHHBIX Mep, ONEpalvii U TPUEMOB,
HalpaBJIEHHBIX HA CO3/1aHUE, UCIIOIb30BAHUE, COBEPIIIEHCTBOBA-
HUE NIPABOBBIX AKTOB C HOMUHAJIbHBIM Ka4€CTBOM U ONTHUMAJIb-
HBIMU 3aTpaTamMu, OOYCJIOBJICHHBIX TEKYIIIM YPOBHEM Pa3BUTHS
Hayku, FOT u obrriectBa B 11e710M.

B konie XVIII Beka B 00IIEM MaccMBe 3HAHUN O TEXHUKE
CTaJM Pa3/iMyarh TPAAULIMOHHBIN ONMUCATENIbHBIN pa3lesl U HO-
BbI, HAPOKJAIOIINAKCS, KOTOPBIM MOTyYrJT HA3BAHUE «TEXHOJIO-
rusi». Morand bekman (1739-1811) BBen B HayyHOe yrioTpediie-
HUE TEPMUH «TE€XHOJIOTUS», KOTOPbIM OH Ha3BaJl HAYYHYIO JMC-
UUIUIMHY, YUTABIIYIOCSI UM B TEPMAHCKOM yHUBepcuTeTe B ['eT-
tunreHe ¢ 1772 r. B 1777 r. on onyonukoBan padbory «Beene-



HHUE B TEXHOJIOTHIO», re mucai: «O030p n300peTeHni, ux pas-
BUTHS U YCTIEXOB B UCKYCCTBaX M PeMECIax MOXKET Ha3bIBAThCS
UCTOpHEN TEXHUIECKUX UCKYCCTB; TEXHOJIOTHS, KOTOpast 0ObsIC-
HsIET B LIEJIOM, METOJMYECKHU U OINpeIeNIeHHO BCEe BUIIBI TPYJa C
UX TIOCJIE[ICTBUSIMU U IPUUUHAMH, SIBJISIET COOOU ropasao 00sb-
mree». [1o3xke B mATUTOMHOM Tpyae «Ouepku 1o KCTOPUH U300-
perenuin» (1780-1805 rr.) oH pa3Bui 310 noHsATHE. [Salomon
J. What is Technology? The Issue of its origins and definitions //
Historiy of technology. 1984. Vol. 1. 113-156].

TexHoorus — B MIMPOKOM CMBICIIE — 00BEM 3HAHUI, KOTOPbIS
MOKHO MCIOJIBb30BaTh ISl MPOU3BOACTBA IOPUAUYECKUX YCIyT
U3 I0PUIMYECKUX pecypcoB. TexHOMOorus — B y3KOM CMBICIIE —
croco0 mpeoOpa3oBaHMs IOPUAMUECKON MaTepuH. TeXHOIOTHs
BKJTIOYAET B ceOs1 METOJIBI, IPHEMBI, PEKUM PadOTHI, TTOCIIEIOBA-
TEJILHOCTD OTepalvii U MPoLeAyp, OHa TECHO CBSI3aHA C MIpUMe-
HSIEMBIMU CPEJICTBAMU, MHCTPYMEHTAMHU, UCTIOJIb3yeMbIMU MaTe-
puanamu.

CoBpeMeHHbIE TEeXHOJIOTMU OCHOBAHbI HA JIOCTMKEHUSIX Ha-
YYHO-TEXHUYECKOTO TPOrpecca U OPUEeHTUPOBAHBI Ha TPOU3-
BOJICTBO IPOJYKTA: IOPUINUECKAsi TEXHOIOTUS CO3AAET MaTepu-
QJIBHBIA TTPOMYKT. TeXHONMOTUs 9TO TaKKe HAay4HAsl AUCIVILIM-
Ha, pa3padaThIBaONIIasi H COBEPIIEHCTBYIOMIASI CIIOCOOBI U
HHCTPYMEHTHI IOPHINUYECKOT0 «IPOU3BOICTBA».

Texuaonorus no meronosiornu OOH:

OO0 TEXHOJIOTHSI B UUCTOM BHUJIE, OXBATHIBAIOIIAS] METO/IbI U
TEXHUKY [MPOU3BOACTBA TOBAPOB U YCIIYT (HAlpUMep, Iopuande-



ckux) (dissembled technology);

OO0 BOIUIONICHHAST TEXHOJIOTHS, OXBATHIBAIOIIAS] MAITUHBI,
00opy/IOBaHKe, COOPYKEHHU S, TeJIble TIPOU3BOICTBEHHBIE CHUCTe-
Mbl ¥ MPOAYKIIMIO C BBICOKMMM TEXHUKO-3KOHOMUYECKMMU M-
pamerpamu (embodied technology).

IOpunnyeckast TeXHONIOTUsl MPEACTABISIET CAMOCTOSITENTbHOE
HAy4YHO-OOOCHOBAHHOE TEOPETUKO-TIPaBOBOe HarpapieHue. Eit
NPUCYIIM MHAMBUYyaJIbHBIE 3a[]aui, MPEIMET U METOAOJIOTHSI.
3anaya IpuandecKoil TEXHOJOTUH 3aKJIHYAeTCs B MOJIy-
YeHHUH U IPUMEHEeHUH 3HAHUH 00 ONTHMHU3AINUA MeXaHU3-
MOB OCYIIleCTBJIEHNSI WPUIUYECKON AesiTeJbHoCcTH. [Ipen-
MET — CYIIHOCTh MPaBWJ, CPEACTB, MEXaHU3MOB BbIIIOJHEHUS
I0pUIMYECKON JEATETBHOCTH, @ METOAOIOT ST IOPUANIECKOM TeX-
HOJIOTHIA — 9TO CIIOCOOBI MOTyYeHUsI 3HAHUT 00 OCHOBHBIX 3aKO-
HOMEPHOCTSIX BHIITOJTHEHUS U OCYIIIECTBJICHU S IOPUINIECKON Je-
arteapHOCTH. (MnsicoB A. H. IlpaBonpuMeHuTe/ibHast TEXHUKA U
MIPaBOIPUMEHUTESbHASI TEXHOJIOTHS: TEOPETUKO-TIPABOBOM aHa-
3. ABroped. auc. Kaua. opul. Hayk. Capatos, 2008).

KOpunuyeckast TeXHUKA — COBOKYITHOCTD OTPE/IEIEHHBIX MPH-
€MOB, [TPaBUJI, METOJIOB, PUMEHSIEMBIX KaK MPH pa3padoTKe co-
JepKaHusl U CTPYKTYPbI IPABOBbIX AKTOB, TAK U MPU UX IPETBO-
penuu B xku3Hb. dnementamu K0T sBisioTcs iopugudeckas tep-
MUHOJIOTUS (IOpUIMYECKUE TEPMUHBI), IOPUINYECKUE KOHCTPYK-
M, CIIOCOOBI MOCTPOEHUSI HOPMATUBHO-TIPABOBBIX AKTOB C I10-
MOIIIbI0, HAIPUMEP, HOPMATUBHBIX IPABOBbIX NIpenrcanuil. Bu-
abtl FOT — 3akoHO/IaTe IbHASL TEXHUKA, Cy/leOHast TEXHUKA U T. 1.



(Bonbiuoi opuanyeckuil cnoBapb. Akagemuk.py. 2010.).

CpencTBa I0pUIMYECKON TEXHUKH KpaiHe pa3HooOpa3Hbl. Mx
MO’HO NOAAPA3JEIUTh Ha!

— (popMasibHO-aTpUOYTHUBHBIE (PEKBU3UTHI IOKYMEHTA);

— JIoru4ecKue (CTPyKTypa JIOKYMEHTa B LIEJIOM, BHYTPEHHSA
CTPYKTypa HOpM);

— SI3BIKOBBIE (BCE CPEICTBA fA3bIKA, B TOM YHMCJIE TEPMUHOJIO-
U, peUYeBble KJIMILE, META(OPBI, A3BIKOBbIE CUMBOJIBI U T. [1.);

— ClelMaJIbHO-IOPUINYECKUE (IOPUANYECKME KOHCTPYKLMH,
pe3yMILuy, (PUKLMHU, CCBUIKH, OTCBUIKH, OTOBOPKH, IPUMeYa-
HUSA U T. 1I.).

3aaaHusa CTyJAeHTy, u3yyameMmy TemMy:

1) yem oTMUaeTCA OPUANYECKAS TEXHUKA OT I0PUIUYECKOU
TE€XHOJIOTUMH;

2) Ha30BUTE MTPU3HAKU IOPUINUECKON TEXHUKU;

3) copMynHpyiTe MPABOBbIE MO3UIMK YIOMSHYTHIX aBTO-
POB Ha U3Y4YaEMYIO TEMY.



§ 4. Teopus wpuaunIeCKON TEXHUKM:
npeaMeT, CTPYKTYpPa, METOAbI IO3HAHUS

Teopus — MbIcieHHas (MOHATUIMHO-JUCKYPCHASI) MOJIETb Pe-
QJIBHOCTH, TPOTHUBOIMOJOKHOCTh YyBCTBEHHOU MEpLENTUBHON
Mozaenu. HayuHas Teopusi — JJIOTMYECKM B3aMMOCBSI3aHHAs CH-
cTeMa TMOHSITUI U YTBEPXKIEHWI O CBOWMCTBAaX, OTHOIIEHUSIX U
3aKOHaX HEKOTOPOTO MHOKECTBA WACATN3NPOBAHHBIX OOBEKTOB
(B. K. barypun. O6mas teopus ynpasienus. M., 2012). duc-
Kypc (¢p. discours, ot jaar. discursus — paccyxjaeHue, J0BOI) —
OJIHO U3 CJIOKHBIX U TPYAHO MOJIAIOLIUXCS OMPEIEICHUIO MOHSI-
TUW COBPEMEHHOM JIMHTBUCTUKH, CEMUOTUKH U (pUI0COPUH, TIO-
Jy4MBlIee HIMPOKOE paclpoCTpaHeHHe B aHIJIO— U, OCOOEHHO,
(ppaHkOsA3bIUHBIX KyJIbTypax. [leplienTuBHAsA MOIENb, IPEICTAB-
JieHue — 00pa3 paHHee BOCIIPUHSATOrO MpeMeTa WK SIBJICHUs, a
Takke 00pa3, CO3JaHHbI MPOAYKTUBHBIM BOOOpakeHneM; op-
Ma YyBCTBUTEJIbHOIO OTpPaKeHUsl B BUjE HAIIITHO OOpa3HOro
3HAHUSI.

IIpeaMeToM HOPHANYECKOH TEXHHKH SIBJISIOTCS 3aKOHO-
MEpPHOCTH I0PUANYECKON ieaTelbHOCTH. C MO3UIK OOIIEH Teo-
YU YIIPABJIEHUS AEATEIHOCTb COCTOUT U3 IBYX JIEMEHTOB: T10-
3HaHus U ynpasnenus. [Ipenver 0T sBisieTcst yacTbio 0Obek-
ta }OT kak conpansHo-npaBoBoro ¢peHomena. [Ipenmer 0T co-
CTaBJISIIOT IOHSATHIHBIE, TUIIOJIOTUYECKHE, CTPYKTYPHBIE acTieK-
o }OT, a Takke crcteMa 1 0COOEHHOCTH €€ CPE/ICTB.



It Toro, 4toObl pa300paThcsl B MOHATUH IOPUAAYECKas Jie-
SITEJIBHOCTh PACCMOTPUM BHavaJle MOHSATUE JesATebHOCTh. [lesi-
TeJbHOCTD — CIIEIU(PUUECKU YesloBeuecKast (hopMa akKTUBHOTO
OTHOILEHHS K OKPYXKAaIIEMy MUpPY, COAEpKaHHE KOTOPOM CO-
CTaBJISIET €ro Ieiecoo0pa3sHoe U3MEHEHHe U MpeoOpa3oBaHMe.
JlesiTeIbHOCTh YesioBeKa MPEeAroaraeT ornpeaeieHHOe TPOTUBO-
NIOCTaBJIeHUe CyObeKTa U 00BEKTa JICATEIIbHOCTH: YeJIOBEK MPO-
TUBONONAraeT cede OOBEKT AEATEIbHOCTU KaKk Marepuall, KOTo-
PbIil JOJKEH MOJTYyYUTh HOBYIO (pOPMY M CBOMCTBA, IPEBPATUTD-
sl U3 MaTepuasia B IPOAYKT JearenbHocTy. [Ipy aHanu3e noHs-
TS AeSITeJIbHOCTh UCTIONb30BaHbI MaTepuaiisl barypuna B. K.

Bcsikas medtenbHOCTh BKITIOYAET B ceOsl 11esb, CPENICTBO, pe-
3yJIbTaT U CaM MPOLIECC JESATEIbHOCTU U, CIIEI0BATENbHO, HEOTDb-
EMJIEMOM XapaKTEPUCTUKOW JESATENIBHOCTU SIBJISIETCS €€ OCO-
3HAHHOCTb. [leATeNIbHOCTh SIBJISIETCS PeabHOM ABMKYIIEU CH-
JION OOIIIECTBEHHOTO MPOrpecca U YCJIOBUEM CaMOro CYIIECTBO-
BaHMs 0011IecTBa. BMecTe ¢ TeM UCTOpHS KYJIbTYphl JOKA3bIBAET,
YTO JIEATEIbHOCTh KaK TaKOBasi HE SIBJISIETCS] MCUEPITBIBAIOIIUM
OCHOBAaHMEM YeJIOBEUECKOro cyiiecTBoBanus. Eciu ocHOBaHU-
€M JeSITeJIbHOCTY SIBJISIETCS CO3HATENIbHO (pOpMyIMpyemas Lieb,
TO OCHOBAaHHE CaMOW 1IeJIM JIEKUT BHE NIeATeIbHOCTH, B chepe
YeJIOBEYECKMX MOTMBOB, WJCAIOB U LieHHOCTeN. COBpEeMEHHOE
MHPOBOE TJ100aJIbHOE pa3BUTHE BCE OoJiee IEMOHCTPUPYET, UTO
HE TOJIBKO JIEATEJIbHOCTh B chepe UCKYCCTBA WJIM HPABCTBEHHO-
CTU, HO ¥ HAyYHO-TI03HABATE IbHAS IEATEIbHOCTD MOJIyYaeT CBOM
CMBICJI, B KOHEYHOM CYETE, B 3aBUCUMOCTH OT €€ HPABCTBEHHOMU



OPUEHTHPOBAHHOCTH, OT €€ BJIMSIHUS Ha YEJIOBEUECKOe CYIIe-
crBoBanue. C Apyroy CTOPOHBI, 3aBUCUMOCTb CAMOU JIEATENIBHO-
CTU OT JIPYTUX COLMATBHBIX (PAKTOPOB BBIPAKAETCS B TOM, UTO
B Pa3HbIX TUIAX KYJbTYpPbl OHA 3aHUMAET CYILIECTBEHHO Pa3Jny-
HO€ MECTO, BBICTYIIasl TO B POJIA HOCUTEJISI BBICIIIETO CMBIC/IA Ye-
JIOBEYECKOTo OBITHSI, TO Ha MPaBaX HEOOXOAUMOTO YCIIOBHSI KHU3-
HU.

CymecTByioT MHOrooopasHbie Kiaccudukanumii popm jaes-
TEJIBHOCTU — pa3fie/ieHre AesITeJIbHOCTU Ha JAYXOBHYIO U MaTe-
pUANIBbHYIO, IPOU3BOJICTBEHHYIO, TPYAOBYIO M HETPYIOBYIO, T€O-
PETUYECKYIO U MpaKTU4yeckylo U T. A. C TOYKM 3peHust TBOP-
YEeCKOW pONU AEATENIbHOCTU B COIMAIbHOM Pa3BUTUU 0CO00E
3HAYEHUE MMEET JIEJICHUE €€ Ha PENPOLYKTUBHYIO (HaIlpaBJIeH-
HYIO Ha TIOJIyYEHHE YK€ U3BECTHOIO Pe3ysIbTaTa U3BECTHBIMU ke
Cpe/ICTBaMM) U MPOAYKTUBHYIO JEATENIbHOCTb, UJIM TBOPYECTBO,
CBSI3aHHOE C BBIPAOOTKOI HOBBIX 1IeJIell M COOTBETCTBYIOIIMX UM
CPEACTB WU C IOCTUKEHUEM U3BECTHBIX 1IeJIel C IOMOIIIBIO HO-
BBIX CPE/ICTB.

B uctopuun mo3HaHus TIOHSITUE JESATEBHOCTh UIPAi0 U WT-
paeT IBOSIKYIO pOJib: BO-TIEPBBIX, MUPOBO33PEHYECKYIO, 00BsIC-
HUTEJIbHOTO MPUHIIUIA, BO-BTOPBIX, METOIOJOIMUYECKOTO OCHO-
BaHM A COLMAJIbHBIX HAyK, 7€ IeATEIbHOCTb YeJIOBEKa CTa-
HOBUTCS TNpeJMEeTOM H3yueHHs. B kauecTBe MUPOBO33peHYE-
CKOTO MPUHIMIIA NOHATHE IEATENbHOCTh YTBEPAUIOCh, HAUMHAS
C HeMelIKOW KJjiaccuiecko (punocoduu, KOraa B eBpONencKon
KYJIbTYpe BOCTOPKECTBOBAJIa HOBAasl KOHUENLMs JIUYHOCTH, Xa-



PaKTEpU3yeMON PAIMOHAIBHOCTHIO, MHOTOOOPA3HBIMU HAITpPaB-
JICHUsSIMA aKTUBHOCTU W WHUIIMATUBBI, U ObUIM CO3JAHBI MPE/I-
NOCBUIKM /11 PACCMOTPEHUS JIEeATEIbHOCTH KaK OCHOBaHMS U
MPUHLIMIIA BCE KYIbTYpbl. [IepBbie 11aru K Tako! TOUKe 3peHUs
cnenan Kant. B panr BceoOiiero OCHOBaHusI KYJIbTYPbI JIeSITeNTb-
HOCTh BriepBble BO3BEN Puxre, paccmarpuBas cyObekT («S1»)
KaK YUCTYI0 CaMOJESATENIbHOCTh, KaK CBOOOJIHYIO aKTHBHOCTb,
KoTOpasi co3upaer Mup («He-51») U OpUEHTHPYETCSl Ha STHUYE-
ckuid uaean. Ho nockonbky duxte BBEN psil BHEAEATETbHOCT-
HBIX (PaKTOPOB (CO3epLaHKe, COBECTb U Jp.) B KAUECTBE PEIlalo-
HIUX KPUTEPUEB JESATEIbHOCTU, OH TEM CaMbIM MOJOPBAJ €I1H-
CTBO CBOE€W KOHIIETILIMY.

Haubornee pa3BuTyI0 paliMoHAIMCTUYECKYIO KOHIIETIIHUIO Jie-
sarenbHOCTH TIocTpor [erens. C mo3uimii 0ObEKTUBHOTO He-
aM3Ma OH TOJIKYeT JIeATEebHOCTh KaK BCEMPOHMKAIOIIYI0 Xa-
PAKTEPUCTUKY aOCOTIOTHOTO JyXa, MOPOkKIaeMYI0 UMMaHEHTHOM
MOTPEOHOCTHIO TIOCIIEHETO0 B CaMOM3MEHeHUH. [ JIaBHyI0 poJib
OH OTBOJUT JIyXOBHOM JIESTEJILHOCTH U €€ BbICIIEN (popme — pe-
(pnekcun, T. e. camocozHanuo. Takoit noxxon no3sonui [eresnio
MOCTPOUTD LIEbHYI0 KOHLIENIMIO JEATEbHOCTH, B paMKax KO-
TOPOM LIEHTPAJIbHOE MECTO 3aHUMAET MPOSICHSIONIAS U palliOHa-
msupyomas padora ayxa. B konnenium ['eresst o0cTosTeIbHO-
My aHaJIM3y MOJABEPrHYyTa AUAJIEKTUKA CTPYKTYPbI JEeSITeIbHOCTH
(B yacTHOCTH, ITyOOKasi B3aMMOOIIPEeIsieMOCTh 11eJId U Cpell-
CTBa), C/IeNaH psifi ITyOOKUX 3aMEeUaHuid O COIMAIbHO-UCTOPH-
YecKOU 00YCIIOBJIEHHOCTH JIESATESIBHOCTH U €€ (hopMm.



B nocnerereneBckoii ¢puiaocodurn KOHLIETIMS IeSITeTbHOCTH,
pa3BUTast HEMELIKUM KJIACCUYECKUM UICAJTM3MOM, [TOJIBEPraeTcs
PE3KOM KPUTHKE, ITPU ITOM AKIIEHT IEPEMEIIAETCS C AaHATIU3Aa pa-
IIMOHAJIbHBIX KOMITOHEHTOB I1eJIeronaranusi Ha oosee riryookue
CJIOV CO3HaHUS1, OOHAPYKUBAIOIIMECS B XU3HU YestoBeka. [Ipo-
THUB TerejIeBCKOM KoHUenuu BeicTynui Keepkerop. PazymHomy
HayaJly B YeJIOBEKE OH IMPOTUBOIIOCTABJISIET BOJIO, a JAESITeJIbHO-
CTH, B KOTOpOil KbepKerop BUAUT OTPEUIEHHOE OT MOJJIMHHO-
ro ObITUsI (PYHKIIMOHUPOBAHUE, TPOTUBOIONATAET KU3Hb, YEJIO-
BEUYECKOE CYIIIECTBOBAHUE. BOMIOHTApUCTCKAs U MPPALIMOHAIN-
cruuHasi uHus (Ilonenraysp, Huine, D. aprmMan u . 1.), pac-
CMaTpUBAIOIIAsl BOJIO KAK OCHOBY MUPOBOI'O M MHAMBU/yaJIbHO-
IO CyILIECTBOBAHMS, HA MECTO Pa3yMHOIO Iiejiernoaranus (T. €.
JESATENIbBHOCTH) CTaBUT MOPBIB U MEPEKUBAHUE. DTA TCHICHIIUS
MOJTyYuJIa CBOE MPOAOIKEHUE B COBPEMEHHOM SK3UCTEHIIMAIN3-
Me. Bmecte ¢ tem B koHlie XIX B. peanusyercs u apyras ¢pu-
nocodcKas JIMHUA, AeJIaomast akIieHT Ha MeXJIMYHOCTHBIX (00-
IIEYETIOBEYECKHUX) KOMIIOHEHTAX KYJbTYpPbl, KOTOPbIE BBICTYIIA-
10T KaK PeryJisiTHBH JESITeJIbHOCTH U e€ HarpaBJieHHOCTH (Oa-
JEHCKasl 1IKOJIa HEOKAHTHUAHCTBA C €€ YYEHUEM O LIEHHOCTSX,
Kaccupep u ero koHuenuus poiu 3HAKOBBIX CTPYKTYp). PeHo-
MeHosorus ['yceepiis oTka3zana B caMO0CTaTOYHOCTH (popMam
JESATEIbHOCTHU, CIIOKUBIIMMCSI B HOBOEBPOIIEMCKOU KYJIbTYpE, U
nocraBuia 3Ti (opMbl B 0oJiee MIMPOKUI KOHTEKCT (BbIpaKeH-
HBII, B YACTHOCTH, B MIOHSITUM «KU3HEHHOTO MUPa» ).

TenneHuMs oTkaza OT pacCCMOTPEHHUS JEATENBHOCTH KaK CyIII-



HOCTH Y€JIOBEKa M €AMHCTBEHHOI'O OCHOBAHUS KYJIbTYPbl YCUIIU-
Baercs B 3amaaHou punocodpun Ha pyoexe XIX-XX BB. D10
CBSI3aHO C yTpaTol OypKya3HOW NMBWJIM3AIMEH COLMAIBLHOTO
ONTUMHU3MA M C KPUTUKOW TEXHUIUCTCKOTO aKTUBMU3MA, OCY-
IIECTBJISIEMOM HEKOTOPHIMU HarpaBieHUsAMH (pUaocohpuu.

[IpyHLMIT [IEATENPHOCT KaK HMCTOYHHMKA MPOUCXOKICHUS
MHOTOOOpa3HbIX IMPOIYKTOB KYIbTYpbl U (POPM COIMATBHON
KU3HU ChIrpaJl BAXKHYI0O METOIOJIOTUYECKYIO POJIb B CTAHOBJIE-
HUM U pa3BUTUM Psijia COLMANIbHBIX Hayk. Hampumep, B Kyiib-
TypHO-uctoprueckoit teopuu JI. C. BHIroTckoro MeluieHue Obl-
JIO pACCMOTPEHO KaK pe3y/IbTaT MHTePUOPU3AIH MPAKTUIECKUX
JIEWCTBUU Y CBOUCTBEHHON UM JIOTUKU. KOHLIENIINA IeITeIbHO-
CTHU ChITpaJla BAXKHYIO POJIb B PA3BUTUU SI3bIKO3HAHUS, TICUXOJIO-
I'U, STHOrpaduu, pasa v Jp.

Teopus commanbhoro aeicteus (M. Bebep, ®. 3HaHenkuil)
Hapsi/ly C aHAIU30M PAlIMOHAIbHBIX KOMITIOHEHTOB I1eJIerofiaraio-
1iel JesiTeIbHOCTU NMOTYEPKUBAET 3HAYEHUE IEHHOCTHBIX yCTa-
HOBOK Y OPUEHTAIINU, MOTUBOB JIEATEILHOCTH, OKUIAHUI, TTPU-
TS3aHUU U T. [I., YTO MIPUBOAUT K TICUXOJIOTU3AIMU TTOHATHS Je-
ATeJILHOCTh (PUI0cOGCKUN SHIUKIONEIUYECKUN clioBapb. M.,
1983).

IOpuauyeckasi nesiTeJbHOCTb — 3TO NMPOpEeCcCUOHATbHAS
JESTeIbHOCTD, T. €. JIeSITEIbHOCTh, OCYIIeCTBIsIeMas B paMKax
npocdeccuu Mo pa3HbIM creruaibHOCTAM. FOpunuueckas aesi-
TEJILHOCTh ONMUPAETCS Ha I0pUanUecKuil onbIT. CUCTeMHBIN aHa-
JIN3 I0PUUYECKOTO OIbITa TPOBEN PYCCKO-(hPAHITY3CKHUI MPaBo-



Bed u punocod XK. I'ypeuu.

CylIecTBYIOT pa3Hbie BUAbI I0PUINIECKON nesiteibHOCTU. [1o
CYOBEKTaM JICAATEJIBHOCTH — 3TO JESTeTbHOCTh (DU3NYECKHUX U
IOPUIMUYECKUX JIUI], TOCYIaPCTBEHHBIX U MyHUIIUTIATBHBIX Opra-
HOB U T. [I.

IOpuauyeckyo aesiTeJIbHOCTh HEPEOKO paccCMaTpUBaIOT
KaK BOJIEBbIE JICHICTBUSI IOPUCTOB, OCHOBAHHBIE HA IOPUINIECKOM
MbiuieHud. K0punnyeckas nesaTeaIbHOCTh BKIIIOYAeT B ceOs To-
MHMO PallMOHAJILHOU CTOPOHBI el1ie U MOpasibHYI0. CyIlIeCcTBYIOT
Pa3JINYHBIE BU/IBI IOPUINIECKON eI TeTbHOCTHU (CyaeOHast, aIBO-
KaTcKas u Jp.).

OmHUM U3 BUAOB IOPUIMYECKON [EATENILHOCTH SIBIISIETCS
IOpUIMUYECKast PAKTHUKA — JIEATEIbHOCTb, 110 U3JIaHUIO, TOJIKOBA-
HUIO U peau3alluu I0pUINYeCKUX MPEeINICaHull B €IMHCTBE C
HAKOIJICHHBIM COIIMAJIbHO-TIPABOBBIM OMBITOM. B 3aBucHMOCTH
OT XapakTepa, CiocoO0B MPeoOpa3oBaHMsI OOIIECTBEHHBIX OTHO-
HIEHUI PA3JIMYAOT CIECAYIOUIME TUIIBl IOPUINIECKON MPAKTUKU:

— MPaBOTBOPUYECKYIO,

— MPaBONPUMEHUTETIHHYIO,

— pacnopsiIUTENbHYIO,

— UHTEPIPETAUOHHYIO U IpyTHeE.

ITo cyObekTam AesTeIbHOCTH BBLAETISIOT:
— 3aKOHOJATENBHYIO,

— cyebHylIo,

— CIIEJICTBEHHYIO,



— HOTapuasibHyl0 U Jpyryio (Bosblioil opugudeckuii cio-
Bapb. Akagemuk.py. 2010).

MeToabl NO3HAHUS IOPUINYECKON TEXHUKH — 3TO COBO-
KYITHOCTb IPUEMOB, CIIOCOOOB, IMOIXOIO0B HMCCIIE0OBAHUS IOPH-
JMYECKON NesiTebHOCTUA. MeTofbl JeNsATCsl Ha CAeAyIOlUe BU-
JIbI: OOITIeHayYHbIC, JIOTUYECKHUEe, JTMHIBUCTUYECKUE, TeXHHUUE-
CKHUE, TalIEKTHYeCKe  T. A. Meron (ot ap.-rped. nehodog —
MyThb UCCIIEAOBAHUS UM TIO3HAHU S ) — CUCTEMATU3MPOBAHHAS CO-
BOKYITHOCTb I1Iar0B, JEWCTBUM, KOTOPbIe HEOOXOMMMO TIPE/TPH-
HSATh, YTOOBI PEIIUTh ONPEICIEHHYIO 3a/1a9y WU JOCTUYb OIpe-
JIeNIEHHOM Liesii. B omnume ot 00JacTy 3HAHWIM WJIM UCCIIEN0-
BaHUM, SIBJISIETCSI aBTOPCKUM, TO €CTh CO3/IaHHBIM KOHKPETHOM
NIEPCOHOU WJIA TPYNION NEPCOH, HAYYHOU WM NPAKTUYECKOU
IKOJI0M. B cuity cBoeil orpaHM4eHHOCTH paMKaMu JIEHCTBUS U
pe3ysbTata, METObl UMEIOT TEHIEHITUIO yCTapeBaTh, MpeoOpa3o-
BBIBASICh B JIPYTi€ METO/Ibl, Pa3BUBAsICh B COOTBETCTBUU C BpEMe-
HEM, TOCTHKEHUSIMU TeXHUUECKON U HAYYHOW MBICIU, TIOTpeO-
HocTsiMU oO1iecTBa. COBOKYIMMHOCTh OJHOPOIHBIX METOAOB TTPU-
HATO Ha3bIBaTh IMOAXOAOM. Pa3BuTHe METOAOB SIBISIETCS ecTe-
CTBEHHBIM CJIEJICTBUEM Pa3BUTUSI HAy4HOU MbIcau. CylecTBy-
0T CJIEYIOIIME METO/Ibl MIO3HAHUS: AHAIUTUYECKU, TUATIeKTH-
YeCKHIi, MTHTYUTUBHBINA, HAYYHBIN, 0OOOIIEHHBIH, SKCIIEPUMEH-
TaJIbHBIN, JETyKTUBHBIA U JpYyTHe.

Hayunblit MeTO — COBOKYITHOCTb OCHOBHBIX CITIOCOOOB TIO-
JIy4eHUs] HOBBIX 3HAHUI M METOJOB pEllIeHUs 33/1a4 B paMKax



JI000M HAYKHU.

Meron Bkmiouaet B cebst clocoObI UcclieJOBaHM s (DEHOMEHOB,
CHCTEMaTH3alNi0, KOPPEKTUPOBKY HOBBIX M TIOJIyYCHHBIX paHee
3HAHWI. YMO3aKJTIOUeHHUsI ¥ BBIBOJIBI JIEJIAI0TCS C TIOMOIIBIO Tpa-
BWJI ¥ TIPUHIIMIIOB PACCYK/ICHUsI HA OCHOBE SMITUPUYECKUX (Ha-
OmoaeMbIX U U3MEpsieMbIX) TaHHBIX 00 00bekTe. basoil momy-
YEeHUsl JaHHBIX SIBJISIOTCS HAOMIOACHUS, SKCIICPUMEHTHI U JIPY-
rue crnocoOsl coopa nHpopmaimu. g o6bsicHeHrsT HaOmoaae-
MbIX (PaKTOB BBIIBUTAIOTCS TUTIOTE3bI U CTPOSITCS] TEOPHH, HA OC-
HOBaHWH KOTOPBIX (DOPMYTUPYIOTCSI BBIBOJIBI ¥ TIPE/ITIOIOKEHUSI.
[Moy4yeHHbIEe TPOTHO3HI TPOBEPSIIOTCS IKCIIEPUMEHTOM HITH COO-
POM HOBBIX (DAKTOB.

BaxHol CTOpOHOU Hay4YHOTO METO/Ia, €r0 HEOThEMJIEMOM Ya-
CTBIO JUIsl JIIOOOW HAyKW, SIBJsieTCsl TpeOOBaHWE OOBEKTUBHO-
CTH, HCKJTI0YaloIee CyObeKTUBHOE TONKOBaHue pe3yabpratoB. He
JOJI’KHBI IPHHAMATHCS HA Bepy KaKHe-JIn0o yTBep:K/e-
HHSI, JJa’Ke eCJU OHU MCXOASIT OT AaBTOPUTETHBIX YUEHBIX .
Jns1 obecniedeHnsi HE3aBUCUMOM TIPOBEPKH MPOBOAUTCS JOKY-
MEHTHPOBaHKE HAOMIOCHUH, 00eCTIeunBaeTCsl IOCTYITHOCTD IS
JPYTUX YYEHBIX BCEX UCXOIHBIX JIAHHBIX, METOJMK U Pe3yJIbTa-
TOB HCCJICIOBAHMIA. DTO MO3BOJISIET HE TOJIBKO MOTYUYHUTh JOMOJI-
HUTEJILHOE TIOATBEPXK/ICHNE IMyTEM BOCITPOU3BE/ICHHS SKCIIePH-
MEHTOB, HO M KPUTHYECKHU OLICHUTh CTEIEeHb aJICKBATHOCTH, Ba-
JMIHOCTH (OHA W3 BaXXHEHIIUX XapaKTEPUCTUK TICUXOIHArHo-
CTUYECKUX METOIMK Y TeCTOB, OIMH M3 OCHOBHBIX KPUTEPHEB UX
Ka4yecTBa. DTO MOHSATHE OJIM3KO K MOHSITUIO TOCTOBEPHOCTH, HO



HE BITOJIHE TOXkIECTBEHHO ) SKCIIEPUMEHTOB U PE3Y/IbTATOB I10 OT-
HOLIEHHUIO K ITPOBEPAEMOU TEOPHUHU.

CrpykTrypa mopuanueckoii Texunku. CTpyKTypa Kypca
IOT cocrour u3 0011er 1 ocooeHHor yacTtu. O0Ias 4acTh BKJIIO-
YaeT cJeyIolue BONPOCHL: 3a4a4u, (DYHKILIMHU, CTPYKTYpa, dj1e-
MeHThI, MecTo FOT B cucreme 1opuanyeckon HayKu; METOIbI U3Y-
YeHU s IOPUINYECKON TeXHUKU; uctopus pazputus IOT; nonstue
u cogepxanuve FOT u 1. 1.

OcoOeHHas 4acTh BKJIIOYAaeT TEXHUKY Pa3HOro BUAA IOpH-
JIMYECKOU JIeSTEbHOCTH: MPABOTBOPUECKYI0 TEXHUKY; TEXHU-
Ky OMyOJMKOBAaHHWSI MPABOBBIX AKTOB; TEXHUKY CHCTeMaTh3a-
MU IOPUIMYECKUX TOKYMEHTOB; MHTEPIIPETALIMOHHYIO TEXHUKY
MPABOPEAIM3ALIMOHHYI0 TEXHUKY; MPABONPUMEHUTEIBHYIO TEX-
HUKY 4 T. [I.

B kauectBe kputepuen aesienus FOT npennaraiorcs: Bu-
Ibl IOpUANYECKUX Tpodeccuid, CyObeKThl IOPUAMUECKON Jies-
TEJIBHOCTH, OOBEKT BO3JCUCTBHSA, (pOpMa IOPUINUYECKON Jies-
TEeJIBHOCTH, OCOOCHHOCTH COCTaBJISIEMOTO TPABOBOTO aKTa, CTa-
JIUU €ro CO3/1aHusl, OTpacjeBasi MPUHA/JIC)KHOCTb, BUbI OpU-
JIMYECKOU JIeITEeIbHOCTH, YPOBHM CYIIIECTBOBAHUS 1paBa, TUIIbI
MIPABOBBIX CUCTEM, UCTIONIb3yeMble (DOPMBI [TpaBa U Jp.

Meton noznanus IOT. Ilpu uzyuyenun IOT wucnonszyer-
Cs1 BECb KOMIUIEKC TPAJAMIIMOHHO MPUMEHSIEMbIX B COLIMOJIOTUU
Y IOpUCTIPYACHIIMA HAYYHBIX METOJOB. MeTO0I0rMYecKyio oc-
HOBY HCCJIEIOBaHUSI COCTABJISIET JUAJIEKTUYECKUI METO Hay4-
HOTO MO3HaHus. [luanekTuyeckas JIOrvka, coueraemas ¢ op-



MaJIbHOM, IEOHTUYECKON, 00eCIIednBaeT COOMOAEHNE BCEOOIINX
MIPUHIIWIIOB HAYYHOTO TO3HAaHUS (OOBEKTHUBHOCTH, BCECTOPOH-
HOCTH, MCTOPU3MA, €AMHCTBA TEOPUM M TMPAKTUKHU, PA3BUTHS
IpeJMeTa UCCIEA0BaHMS, €r0 JIOTMUYECKOU ONpPeIeIEHHOCTH, CH-
CTEeMHOCTH ¥ BCECTOPOHHOCTH HccienoBanusi). Mctopuyeckuit
Merof, no3BosisieT npociaeauts ssomounio 0T kak conuans-
HO-TIPAaBOBOTO (DEHOMEHA U HAYYHO-TIPABOBOU KaTerOpuu, BbI-
SIBUTh €€ MCTOPUYECKYIO CBSI3b C MPAaBOM U IMpoOiIeMamu Ipa-
BONOHMMaHuUs. Vcronb3oBaHWe CPaBHUTEILHO-IIPABOBOTO Me-
TOZAa AAeT BO3MOXHOCTB oleHuTh crienuduky IOT kak Hammo-
HAJILHOTO U B TO XK€ BpeMsl YHUBepCalIbHOTO siBjieHUs. CTpyK-
TYPHbIM aHAJIN3 B KOHTEKCTE CUCTEMHOI'O MO3BOJISIET PACKPBITh
BHyTpeHHee crpoeHre 0T, oOHapyXUTh CBS3M MEKIY ee 3Je-
MEHTaMH, HMCCIEAOBaTh BHYTPEHHIOI CTPYKTYPY KaXIOro u3
HuX. Takxe UCrob3yI0TCS CPABHUTEbHBIN, (PYHKIIMOHAIBHBIM,
KJIACCU(PUKAIMOHHBI MeToAbl. [IpMMEHSAI0TCA Takke JIMHIBU-
CTUYECKUN, MHTEPIPETAIMOHHBIN, AKCUOJIOTMYECKUH, KYJIbTY-
POJIOTMYECKUIA, aHTPOMOJIOTUYECKHIA, COLUATbHO-TICUX0JIOTHYe-
CKUM U IPyTH€ METO[IbI.

CocraB IOT 006pa3yioT aBa ypoBHS TEXHUKO-IOPUIUUECKUX
WHCTPYMEHTOB, HOCAIIMX OOIIUIA XapaKTep, T. €. MPOSIBIISIONINX
ce0s1 Ha BCEX YPOBHSIX CYIECTBOBAHUS IPaBa, BO BCEX BHIAX
Iopyuaudeckor aesteapbHocTH: 1) mpaBuia u 2) cpeacra IOT.
OrtnenpHble Tyl IOT (mpaBoTBOpUECKasi, IPaBOMHTEPIIPETALIU-
OHHas1, MPAaBOpeaTU3aIIIOHHAS U T. I1.) XapaKTePU3YIOTCs1, TIOMHU-
MO 00MIKX, HAOOPOM COOCTBEHHOTO, BUAOBOTO TEXHUKO-IOPHU/IU-



YECKOIro MHCTPYMEHTapusl.

[MpaBuna (tpedoBanmsi) IOT — paspaboranHble HayKOW |
(uM) o(pUIIMATIBHO YCTaHOBJIEHHbIE HOPMATHUBBI, COOJIONCHUE
KOTOPBIX B IPOLIECCE IOPUIUYECKON JEATEIbBHOCTA BBICTYIAET
KpPUTEPUEM €€ KayecTBa. 3HauMTesbHas JacTts npasui IOT or-
HOCHTCS K €€ OTPaceBbIM Pa3HOBUIHOCTSIM.

Cucrema o6mmx npasui FOT BkiovaeT aBe rpymribl: BHEII-
HUE, YCTAHABJIMBAIOLIME OIpEEIEHHbIE KPUTEPUM OLIEHKU pe-
3yJIbTaTa I0PUIUUECKON IeATENbHOCTH (CIIpaBelIMBOCTb, 1EMO-
Kpartus3M, cBo0O/1a, 3aKOHHOCTb, TYMaHU3M M T. I1.) U BHYTPEHHHUE
NpaBUJIa, XapakTepU3yIol1e MpOoLEcC OCYIIECTBICHUS I0PUIU-
YeCKOM JesITeIbHOCTU (IKOHOMUYHOCTh, 0OOCHOBAHHOCTb, 11eJIe-
cO00Pa3HOCTh, PAIIMOHAILHOCTD U JP.).

CpencrBa (mpuemsr) 0T — crnenmdpuueckue MHCTPYMEHTHI
poheCcCHOHAIPHON I0PUIMYECKON IeATEIBHOCTH, 0OecrieurBa-
ol1Me focTuxeHue ee neneil. Hanbonee 3HaurmMbie oo1me cpe-
crBa FOT moryt ObITh OOBETUHEHB! B TPU TPYMIIbL: OOIIECOIH-
aJIbHbIe, JOKTPUHAJIbHbIE 1 HOPMATUBHbIE cpeAcTBa. VX B3anmo-
CBSI3b B ONPE/IENIEHHON Mepe OTpaxkaeT JIOTMKY (popMUpOBaHUS
Y IVICTBUS TTpaBa, OXBAThIBasl T€ KOMIIOHEHTHI, 0€3 KOTOPbIX €ro
CYIIECTBOBaHHUE HEBO3MOXKHO.

FOpuanyeckrie TepMUHBI — CPEICTBA IOPUMUECKON TEXHUKH,
C TIOMOIIBIO KOTOPBIX KOHKPETHBIE TIOHSITUSI IPHOOPETAIOT CJIO-
BECHOE BBIPAKEHUE B TEKCTE HOPMATUBHOTO aKTa. SIBJISAACH Mep-
BUYHBIM MaTepHaJiOM [1JIsl HAllMCAHUsI HOPM IIpaBa, I0pUauye-
CKME TEepMMHBI UMEIOT CKBO3HOE 3HaueHue. Vcnonb3ys opuam-



YeCKHe TEPMHHBI, TOCYJAPCTBO B JIMIIE CBOMX OPraHOB BJIACTH
TOBOPHUT Ha SI3bIKE MPaBa M BBIPAXKAET CBOIO BOJIO: OTMEHSIET U
W3MEHSIET HOPMBbI; YCTaHABJIMBAET HOBbBIEC MPaBWJIa TOBEICHMUS;
3aKperuIsieT CIOKUBIIUECs: o0mmecTBeHHble oTHoIeHus. C 1o-
MOIIIBIO IOPUIUUECKUX TEPMUHOB KaKHe-TMOO0 BOJICU3bSBIICHUS
NPUHAMAIOT (POPMY KOHCTUTYIIUH, TEKYIIMX 3aKOHOB, TOCTAHOB-
JISHWIA TIPAaBUTEIbCTBA, MHCTPYKIMIA MUHUCTEPCTBA U T. JI.

B ropuauueckoii uteparype 0puandecKue TepMUHBI 0ObIY-
HO TIO/Ipa3/IENSIIOT Ha TPU BUAA: a) OOIIEYNOTpeOUTeIbHBIE Tep-
MUHBI, KOTOpbIE MCIOb3YIOTCSI B OOBIIEHHOW PEYM U MOHSTHBI
BceM: 0) cCrienuaibHO-IOpUINYECKe TePMUHBI, KOTOpble 00a-
JaI0T 0COOBIM MIPABOBBIM COfIEpKaHUEM (aKKPEUTHB, TPYIAOBOH
JIOrOBOD, CITyKe€OHBI KOHTPAKT, UCKOBOE 3asIBJICHUE U T. I1.). Ta-
KY€ TEPMHUHBI CITy’KaT 1151 0003HAYEHH ST IOPUANIECKUX TIOHSITUH,
BBIPQKEHUST IOPUMUYECKUX KOHCTPYKIIMIA, OTPACIeBON THITU3a-
VY U T. JI.; B) TEXHUUECKHE TEPMUHBI, KOTOPBIE OTPaKAIOT 00-
JIACTh CTICIIMAJIBHBIX 3HAHWH, HAIIPUMED, MPaBUJIa TEXHUKHU Oe3-
OIMAaCHOCTH, TEXHIYECKOE OOCITYKMBaHNE 000PYIOBAHU S, TIPOBE-
JeHVe KCIIePTU3bl TEXHUUECKHUX PEIeHUI 1 T. 1.

OO1meynoTpeOnTeNIbHbIE TEPMUHBI MOTYT CTaTh W IOpUIAYE-
ckuMH. Tak, TEpPMUH «IIPAaBOBOE MIPOCTPAHCTBO», MOSIBUBIIUICS
HECKOJIBKO JIET Ha3a/1 B IPOoLiecce MapIaMeHTCKHX 1 XKy PHAIUCT-
CKUX /1e0aTOB, IPeBpaIaeTcs u3 00eynoTpeOUTEILHOTO B CIie-
MAJTbHO-IOPUTNIECK .

CymiecTByIOT OmnpejieieHusl, KOTOpble NPsSMO HE Peryaupy-
10T OOITIECTBEHHBIE OTHOIICHMS,  PACKPHIBAIOT COAEpKaHME Ka-



KUX-JIMOO I0pUIMYECKUX TepMUHOB. Hampumep, angmuHucTpa-
THBHOE NIPABOHAPYIIICHUE B aIMUHHUCTPATUBHOM TIpaBe, odepra
Y aKIIeNT B IPaXkJIaHCKOM MpaBe, akii3 B (PMHAHCOBOM IIpaBe,
JWCUMITIMHA TPyAa B TPYAOBOM IpaBe, oOyueHue B 0Opa3oBa-
TEJILHOM TIpaBe U T. 1. Takue HOpMBI HOCAT Ha3BaHWUE HOPMBI-Jie-
(pyaMLIMAN.

D heKTUBHOCTD IOPUIMYECKUX TEPMUHOB 3aBHCHUT OT TOTO,
KaK 3aKOHOJATEJNb BBIIOMHSIET Psili MPAaBUII, MPEABSBIAEMBIX K
IOPU/INYECKON TEPMHUHOIOTMU. TaKOBBIMH SIBIISIOTCS: ) €/IUH-
cTBO TepmuHOJIoruu. Heobxonumo, 9toos! 4151 0003HaAUEHHUSI Ofl-
HHX U TeX e MOHATUI MCTOJIb30BAIUCH OJJHHU U T€ K€ TePMUHBL;
6) MCrob30BaHKe OOIENPU3HAHHBIX TEPMHUHOB, T. €. TEPMHUHBI
JOJDKHBL YHOTPEOAThCS B ObITY. Takve TepMUHBI 3aK pEIUIsIOT-
Cs 3aKOHOJIATeNIbHO; B) CTAOMIIBHOCTh TepMUHOIOrMH. Henory-
CTUMO 03 JOCTaTOYHBIX Ha TO OCHOBAHUM OTKA3bIBATHCS OT UC-
THOJIb3yEMBIX I0PUINYECKUX TEPMHIHOB.

Bonpocsl cTyaeHTy, H3ydyaouemy TeMy:

1) nazosure npenmer FOT;

2) onpenenure meroapl nozHanus O0T;

3) Hazosure crpykrypy I0OT;

4) Ha30BUTE TPABOBYIO MMO3ULMIO 10 U3y4aEMOU TEME Ha3BaH-
HBIX aBTOPOB;

5) cocTaBbTe KpaTKOe ONMCAHUE )KU3HU U TBOPUYECTBA YIIOMSI-
HYTHIX B naparpade aBTOpOB.



§ 5. Punocodust 1 COLMOTOTHS
IOPUANYECKOA TEXHUKHI

dunocopusa (Qllo. — M0OOBb, CTPEMIIEHHE, Kaxaa +
oocpia — MyIpocTb — Ap.-rped. qnXooocpia (JOCIOBHO: JTI0OOBb
K MYIPOCTH) — JQUCHUILIMHA, U3ydaloliasi HauOosee ooIme cy-
IIECTBEHHbIC XapaKTePUCTUKU U (DyHIAMEHTAIbHbIE TIPUHITHIIBI
peanbHOCTH (OBITHSI) 1 TO3HAHMS, OBITHS Y€IOBEKA, OTHOIICHUS
yesioBeka U mupa. Puiiocodusi 0OBIYHO paccMaTpUBaETCs Kak
ofHa u3 (popM MHPOBO33pEHHMS, OHA U3 (POPM UeIOBEYECKO
JesITeIbHOCTH, OCOOBIN CIIOCO0 MO3HAHUS, TEOPHS WU HAYKA.

Puiococus npasa (Wi npaBosas gpuiocodus ) — pas-
nen punocodprr M IOPUCHPYACHLIMHU, KOTOPBIM 3aHUMAETCS UC-
ClielOBaHMEM CMBbIC/IA TIPaBa, ero CYITHOCTU U MOHSITUS, ero OC-
HOBaHWIA ¥ MeCTa B MUPE, €ro IIEeHHOCTU U 3HAYMMOCTH, €r0 po-
71 B XKU3HU YeJIOBEeKa, CEMbH, OOIIECTBA M TOCYJapCTBa, BCETO
MUpa.

Pazpenst punocoduu npasa:

NPaBoOBasi OHTOJIOTHSI — 3TO Y4eHHe O ObITUM TpaBa, €ro
IPUPOJIE, CYLTHOCTH, PUHIIMIIAX, OCHOBHBIX I'PaHsX MpaBa (J10r-
Me paBa, IPaBOBOM COZIEPKAaHUU, PABOBBIX UJESIX), Pa3rpaHU-
YEeHUU MpaBa 1 3aKOHa;

NPaBoOBasi THOCEOJIOTHA, B PaMKaxX KOTOPOH IOCTUIaloT-
Csl TEOpUsl M METOAOJIOTUS TIO3HAHUS MPAaBOBOM PEaIbHOCTH,
CBSI3aHHbIE C pa3rpaHWYEHUEM IpaBa Ha €CTECTBEHHOE M I0-



3UTUBHOE, C (DOPMUPOBAHUEM IOPUIMYECKOTO M JIETUCTCKO-
ro npasononumanus (Kyser 3akoHa, TOUHEe, aIMUHUCTPATUB-
HBIX paCIOPSKEHUM, OCYHIECTBIIAIOIIET0 LEHTPATU30BAHHYIO
BJIACTh IpPaBUTENSl — BOT OCHOBHOW Te3MC Jiern3ma. BacuiibeB
JI. C. Kondyuumancrtso u nerusm // Ucropusi Bocroka. URL:
http://www.bibliotekar.ru/istoriya-vostoka/68.htm). B sTom pa3-
neiie (puaocopuu CKIAABIBAIOTCS OCHOBAHUS METOIOJIOTUU CO-
BPEMEHHOM I0pUCTIPYIEHINH, (POPMUPYIOTCS MOIXOAbI, METO/IBL,
KOHIIETILIMY, ONpPEeAeSIsIoIIMe HallpaBJIeHUs1 UCCIEAOBaHUS TIpa-
BOBOM PEAJIbHOCTH;

NPaBOBasgA aKCUOJIOTHSI — 3TO YYEHHUE O IIEHHOCTAX, KOTO-
pble 00ecneunBaloTCsl MPAaBOM (IIEHHOCTH MpaBa) M O HEHHOCTSIX
caMoro mnpasa (IpaBOBbIE€ [ICHHOCTH);

NPaBOBasA AHTPOIOJIOTHs — YYEHUE O MECTE YeJIOBEKa B
IIpaBe U IIpaBa B YEJIOBEKE, O €r0 OTHOIIEHUM K IIPABOBBIM fIB-
JIEHUsIM, CIIOCOOHOCTH CO3/1aBaTh MPaBO U BOCHPUHUMATH €ro
coepxkanue. Kak nmpupogHoe CymecTBO 4eOBEK HAXOIUTCS B
IOCTOSIHHOM KOH(PJIMKTE C UCKYCCTBEHHO CO3JaHHBIMU MUDAMH,
KYJIbTypO# BOOOIIE, IPAaBOBOM KYJIBbTYPOM B YaCTHOCTH;

NPaBOBas JOTUKa — YYEHUE O CUCTEME IPABOBbIX NOHATUN
Y IIPaBOBOM MbllIIEHUU. [Ipr 3TOM MpaBOBOE MBIILIEHUE BbI-
CTyHaeT Kak criequdpuyecKkas NHTEJUIEKTyaIbHas JEATEIbHOCTD,
HalpaBJIeHHas Ha pPElICHUE 3a7a4, CBI3aHHBIX C UCIIOJIb30BaHU-
€M IpaBOBbIX CPEJCTB U MIPABOBBIX apryMeHTOB. be3 npaBoBoy
JIOTUKM HEBO3MOXHO CYIIECTBOBAHUE IOPUAUYECKON TEPMHUHO-
JIOTUN;



http://www.bibliotekar.ru/istoriya-vostoka/68.htm

NMPaBoOBasi repMEeHEeBTHKA — TEOPUs IOCTUKEHUS U UCTOJI-
KOBAHUsI CMBICJIOB, COZIEPXKAIIUXCS B pa3HOOOPA3HBIX MTPABOBBIX
TeKCTaX — 3aKOHAaX, MHCTPYKIUSX, PElIeHUsIK, MPUroBopax
T. A. [IpaBoBast repMeHEBTUKA OPUEHTHPOBAHA HA UHTEPIIPETA-
TOpa, MOTOMY TOJKOBAHHUE SIBJISIETCS] UCKYCCTBOM Mpodeccuo-
Hasla. YeM Bbliie ypoBeHb MPOheCCUOHAIN3MA, TeM OJIMKE TOJ-
KOBaHHME K MOHUMAHUIO MPAaBOBOM PeaIbHOCTH.

MoxHO Ha3BaTh KAk MUHUMYM JIBaALIATh ATh (PUIOCO(PCKUX
BOIPOCOB MPaBa, OT PEIIEHUsI KOTOPBIX 3aBUCUT CYLITHOCTb MTPU-
meHeHus IOT:

1) mpaBo u cBoOOAA;

2) NpaBo U CIPaBEIJIMBOCTb;

3) cooTHolIeHre (paKTHYeCKO 1 (POPMAIILHON CIPaBEAJIUBO-
CTHU B IpaBe;

4) npaBo U MpaBja;

5) nmpaBo Kak 100po U 3710;

6) COOTHOIIIEHHE CBOOO/IBI M CITPABEIJIMBOCTU B TIPABE;

7) IpaBo M CUIIa;

8) CyILIHOCTb IpaBa;

9) conepxanue u (popMbl IPaBa;

10) mpaBo Kak HEOOXOOUMOCTb M CITyYalHOCTb;

11) mpaBo Kak WLTIO3US YEJI0BEUECKOTO pa3yMa;

12) mpaBo kak ¢opmMa BceoOIel B3auMOCBSI3Y;

13) npaBo u pa3zBuTHe OOIIECTBA U FOCYJApCTBAa;

14) nposiBNieHre B TIpaBe ACWCTBHS 3aKOHA €MHCTBA M OOPb-
OBl IPOTHBOMOIOKHOCTE;



15) nposiBiieHHEe B ITpaBe 3aKOHA MEPEeX0/ia KOMMUYECTBEHHBIX
W3MEHEHUI B KAUeCTBEHHBIE;

16) npaBo Kak CpelICTBO Nepexoaa KOJIMYECTBEHHBIX U3MEHE-
HUI B KAUECTBEHHBIE;

17) npaBo kak popma CHHEPreTuKH, Kak (popma ri00aibHOro
9BOJIOLIMOHU3MA;

18) nposiBjieHKe B MpaBe 3aKOHA OTPULIAHUS OTPULIAHMS;

19) npaBo kak 3HaHUE;

20) mpaBo Kak LIEHHOCTb;

21) npaBo Kak YECTHOCTH;

22) npaBo Kak 3aKOH;

23) npaBO KaK 3aKOHOMEPHOCTh, CJIYyYaliHOCTb U HEOIlpe/e-
JIEHHOCTb;

24) mpaBo Kak HEOOXOOMMOCTb U IIPHYMHHOCTB;

25) npaBoO U JETEPMUHU3M U T. [I.

B 3aBucumocTu OT MOHUMaHMsI CBOOObI UCTIONB3YETCs pas-
Hasl I0pUInYecKasl TEXHUKA.

B 3aBucMMOCTH OT NMOHMMAaHUs CHPABEIIMBOCTU TAKXKE Me-
HsIeTCs I0pUAnYecKas TeXHUKa. Punocodckue BOIPOChl BIUSIOT
Ha 337a4M I0pUIMYEecKON TexHUKu. Hanpumep, npu noaroros-
Ke MPOEeKTa 3aKOHA B HEM JIOJIKEH OBITh 3aJI0JKEH OMpe/IeIeHHbIN
YPOBEHb ClipaBeyIMBOCTH. CpaBeyIMBOCTD IEIUTCA Ha (PaKTH-
4eckylo 1 hopMasibHy10. HeoOxoarumo onpenenTs KakoBo OyaeT
COOTHOIIIEHUE (paKkTUUYECKOU U (pOpMaIbHOM CIIPABEIJIMBOCTU B
3akoHe. Hu omHa mpaBoBasi cucteMa He oOXomuTcst Oe3 (pakTh-
4yecKoM crpaseyimBocTy. B Poccuiickoi mpaBoBoM CUCTEME ITO:



MUHHMMAaJIbHAsl 3apa0OTHAsI TUIaTa, OIMMHAKOBBIM BO3PACT BBIXO-
Jla Ha TICHCUIO, OJJHA MTPOLIEHTHASI CTABKA MOI0XOIHOTO HAJIOTa U
T. .

Baxneinimeii 3agaueit FOT saBnsercst obecrieueHre peabHO-
cti popMaIbHOM CBOOOABI. MOXeT JIi JII0OOH YesIoBeK B JIIO-
6om nocesteHnu Poccnn peanmzoBath cBoio cBooony? C Kakumu
MPENSITCTBUSAMHU OH MOXeT BCTpeTUThCcs nipu 3tom? Kakoit me-
XaHU3M TOCYIApPCTBEHHOW MOMOIIM HEOOXOIUMO YCTaHOBUTDH B
KaXJIOM MYHUIIMIIATLHOM O0Opa30BaHUM, U HYKEH JI TAKOW Me-
xanu3M? 1o — Bce Borpock! FOT. [Ipyras mpoGnema — 6anaHc
COOTHOIIIEHUSI CBOOO/IBI U CTIPABEIJTMBOCTH B MPABOBBIX HOPMaX.

Jl71s1 TOHUMAaHUs CYIITHOCTH I0PUAMYECKON TEXHUKU BaKHEH-
UM SIBJISIETCS BOMPOC O TMpHpoze mpaBa. HaydHele cropsl o
MpUPOJIE MpaBa UMEIOT IOJTYI0 M HETTPOCTYIO uctopuio. PaccMot-
puM B3R Ha 3Ty Tipoonemy [. JI. A. Xapra, u3noxxeHHbIe
B ero tpyne «llonstue npasa» (M., 2007), KOTOpoe Ha3bIBAIOT
IJIaBHBIM TTpousBeeHneM ¢unocodun npasa B XX B.

Criopsl 0 MpUpo/e MpaBa BKIIOYAIOT HECKOIBKO MPUHIUIH-
QJIBHBIX TIPOOJIEM, KACAIOIUXCS TeX aCHeKTOB MpaBa, KOTOPbIE
€CTECTBEHHO BbI3bIBAJIM BO BCE BPEMEHA CIOPHI B yMax JIOIEH,
3HAIOMIMX MTPABO U €ro MPUMEHSIOIIHX.

CymecTBYIOT IPUHIUITUAIBHBIE BOIIPOCH B TIPOOieMe ITOHU-
MaHuA IpaBa: «Uto Takoe nmpaBo?», «B ueM 3akimovaercs npu-
poaa (WM CyIIHOCTh) MpaBa?» u T. [I.

Oor1eit yepToii paBa BO Bce BpeMeHa SIBJISLIOCH TO, YTO OIpe-
JIeJICHHbIE TUTIBI YeJIOBEYECKOTO TIOBe/IeHHsI Oojiee He SIBJISIIOTCS



MPOU3BOJILHBIMU (Optional), a CTAaHOBSATCS B HEKOTOPOM CMBbICIIE
00s13aTETbHBIMH.

Kak 3akoH ¥ 1paBoBoe NpUHY:KAEHUE OTJIMYAIOTCS OT IPUKa-
30B, MOJAKPEIUIEHHBIX YIrPO3aMH, U KaK OHU COOTHOCSITCS C HU-
mu? Bo Bce BpemMeHa Takoi Oblia TiepBasi BaXKHerIas mpoosema,
CKpbIBaIOLIASICS B BOIIpoce: «YTO ecTh MpaBo ?».

3ajaya rocyaapcTBa c/ienarh MoBeJeHUe He MTPOU3BOJIbHBIM,
a oOs3arenbHbIM. [IpaBo U Mopasib UMEIOT YaCTUYHO COBMAJa-
101K cioBaph. Bee BHyTpurocyaapctBeHHble (municipal) mpa-
BOBBIE CHCTEMBI BOCITPOU3BOIAT CYIIHOCTH (substance) HeKOTo-
pbix (pyHAAMEHTAIbHBIX MOpPaJIbHBIX TpeOOBaHUN. YOUICTBO U
OecnpuYMHHOE UCTIONb30BaHNE HACWIIMS — OUYEBUHBIE TIPUME-
PbI COBIAJICHU ST ME3K/1y 3aIlpellieHus MU rpasa 1 Mopauiu. [ToHs-
THE O CIPABEIJIMBOCTH O0BEIUHSIET 00€ 00IacTH: 3T0 U JOOPO-
JIeTeJTb ¥ PaBeHCTBO. JIIO1 TOBOPSIT O «CITPABEIMBOCTH B COOT-
BETCTBHUHU C 3aKOHOM>», HO TaK’Ke O CIpaBe//IMBOCTHU WJIM HeCIIpa-
BE/IJIMBOCTU CAMUX 3aKOHOB.

3aKOH yacTh JIIofIel IOHUMAET KaK «BETBb» HPABCTBEHHOCTU
WY CIIpaBeAMBOCTU. Ero cooTBeTcTBUE (congruence) MpUHIM-
1aM HPaBCTBEHHOCTH UJIH CTIPABEJIMBOCTH SIBJISIETCS €T0 «CYIII-
HOCTBIO» B OOJIBIIIEH CTETNIeHH, YeM TPUKa3bl U yIpo3bl. DTa JOK-
TPUHA XapaKTepHa HE TOJIbKO AJIs1 CXOJIACTUYECKUX TEOPHid ecTe-
CTBEHHOT'0 MpaBa, HO U JJI1s1 HEKOTOPBIX COBPEMEHHBIX IPABOBBIX
TEOpUil, KPUTUUECKN HACTPOEHHBIX K MPABOBOMY «ITO3UTHBU3-
My», yHacjegoBaHHOMY oT JxoHa OctuHa. DTO — OpUTAHCKUIA
opuct (1790-1859), onvH U3 nepBbIX NpeICTaBUTENEN I0PUIM-



4eckoro rno3utuerui3Ma. OH ObUT yueHMKOM beHTama 1 ocHoBare-
JIEM aHAJIMTAYECKOM HIKOJIbI. OH MpenoaaBall IOpUCIIPYIEHIIMIO B
YuausepcurerckoM kosuieqxke (JIongoH) u uznan B 1832 r. KHU-
ry «Jlekiuu o opucnpyiaeHimu, wiv ¢puaocodust mo3UTUBHOTO
rpaBa».

TepmuH «1paBo», nucas OCTUH, UCIIONB3YETCS B CAMBIX pa3-
HBIX CMBICJIaX: JIJIs 0O03HAYCHUSI HE TOJIKO MPaBa, HO M PEJIUTH-
O3HBIX JJOIMaTOB, MPABUJI MOPAJTH, 3aKOHOB MPUPO/IbI; ITO CYIIIe-
CTBEHHO MEIIAeT TOYHOMY OIpENEIEHUI0 MpPeAMETa I0pUCHpY-
neniur. OCTUH pa3iivyaeT U pa3rpaHUIMBAET STUKY — 00JIacTh
OLIEHOK, CYXJEHUH O 00pe, 371e U JIp., HAyKy O 3aKOHOTBOpYE-
CTBE — IIPEICTaBJIEHU s O TOM, KAKUM JOJIKHO OBITh TIPABO U COO-
CTBEHHO HayKy O Ipage, opucnpyaeHuuio. Ilocneanss «umeer
JeJI0 ¢ 3aKOHaMU, WJIM TIPaBOM B COOCTBEHHOM CMBIC/IE TOTO
CJIOBa, 0€3 pacCMOTpPEHUs TOTO, TJIOXY OHU UJTK XOpoIn». B Ta-
KOM NTOHUMaHHH MPaBO — MPUKa3 BIACTH, OOpaIeHHBIN K YIIPaB-
JileMOMY, 00sI3aTe bHBIN IS TIOMYMHEHHOTO TIO]T YTPO30¥ MpH-
MEHEHM I CAHKIIMY B CJTy4ae HEBBIMOJIHEHU S TpuKa3a. [lepeocre-
MIEHHOE 3HAYEHUE JJIs IOPUCTIPYACHIIMUA UMeeT popMalibHast JIo-
TMKa, WIKA «JIOTUKA MTPaABOBBIX KOHCTPYKIIMI».

PazBuBas mbiciiv bentama, OCTUH nucas, 4To UENbIO MPaBU-
TeJIbCTBA SIBJIsIeTCS 001Iee 6Jaro, a He cB000/1a, MMOCKOJIbKY B
Pa3HBIX YCIOBUSIX PA3JIMYHBI CTETICHb MOJIE3HOCTH CBOOOJIBI WIIN
crernieHb ee orpaHnueHuil. OCTUH OBbUT TPUBEPKEHIIEM KJIACCH-
gyeckoro judepanu3ma. OH yTBep:KJall, 9TO CyBepEeHHas BJIaCTh
HUYEM HE CBSI3aHa, MMPErpajpl €e ACSITeIbHOCTU CTAaBAT TOJIBKO



penurusi, Mopajib U COrjlacie TOJIAHHBIX WM MPUBBIYKA OOJb-
IIMHCTBA MOJAHHBIX K MOBUHOBEHUIO 1IaHHOH BiacTu. [1paBo —
39TO «IOBEJIeHUe cyBepeHa» . Hannyuiuen popmoii npaBa OcTuH,
Kak u benram, cunran kogekcsl. B ommmumne or benrama oH npu-
3HABAJI YaCThIO TpaBa Cy[eOHbIE MPELEEHThI, IIOCKOJIbKY pellie-
HUA cyned (B AHIVIMM) MOJIY4alOT HOPMAaTWBHO-IIPABOBOM Xa-
paKTep C MOTYAIMBOIO corjacus cyBepeHa. [lorpeGHOCTD B Cy-
1eOHOM MpaBOTBOPYECTBE, MOsACHT OCTHH, MOPOXK/AEHA Cylie-
CTBYIOUIEW HEMOJHOTOM CTaTyTHOTO MpaBa, KOTOPYIO JKeJlaTesb-
HO YCTPaHUTh KOIU(PUKALUEH.

B TeopetnyeckoM 1uiaHe 0pUIMUECKUil MO3UTUBU3M ObLI OC-
HOBOW (POpMaJIbHO-IOrMaTUYECKON IOPUCTIPYIEHIIUU C €€ Pa3-
padOTKOM TPaBOBBIX (POpM TOBapooOMeHa, OecrpoOeTbHOCTH
IIPaBOBOI'O PEryJMPOBAHUSI TOBAPHO-IEHEKHBIX U CBSI3aHHBIX C
HUMM OTHOILIEHWH, TOYHOCTU OIpeeSIeHU! I0pUANYECKUX CH-
Tyalid, IPoLeyp, CIOCOOOB U CPEACTB PEIIEHUS] BO3MOKHbIX
CIIOPOB, MPOOJEM 3aKOHOAATENbHON TeXHUKH. CuMTaercs, 4To
pacnpocTpaHeHre IPUIUMYECKOrO MO3UTUBU3MA B CTPaHaX KOH-
TUHEHTaJIbHON EBporbl 00yCIOBIEHO pa3BUTHEM KalUTAIU3MA.
VTBepxkIeHue, YTO HecNpaBeJUBbI 3aKOH He eCTh 3a-
KOH, B TOH XK€ CTENEHU MPEYBEINYEHO M MAPaJOKCAJIBHO, €C-
JI1 HE JIOKHO, YTO M «CTaTyThl HE SIBJISIOTCS 3aKOHAMU» WJIU
«KOHCTUTYILIMOHHOE MPaBO HE SIBJISIETCS YaCThlO 3aKOHOATEb-
cTBa» (constitutional law is not law).

[IpuBenem B3misgabpl OctHAa Ha mpaBo. Te, KTO MOHMMAaeT
3aKOH Kak NpPHKa3, NOJKPeIVIeHHbIN Yrpo3amMH, U Te, KTO



BUJUT CBSI3W TMpaBa M HPABCTBEHHOCTH, WJIM CHPABEIMBOCTH,
CXOJIHBIM 00pa30M TOBOPAT O MpaBe KaK COAepKaIleM MpaBua,
€CJIM HE COCTOSIILEM MPEUMYIIIECTBEHHO U3 HUX. UTO cocTaBIsi-
eT cyTh npaBwia? YTo o3HavaeT cKkazaTb, UTO OHU CYIIECTBYIOT.
JIefCTBUTENILHO JIU CY/bl IPUMEHSIIOT MPaBUJIa WK MPOCTO MPU-
TBOPSIOTCS, 4TO JAejaloT 3107 Kak TONBKO MOHATHE OKa3ajioCh
M0J] COMHEHHMEM, KaK 3TO CJIyYUJIOCh B IOPUCIPYIACHIIMU B 3TOM
BeKe, — Cpa3y ke MOSBUIUCH OOJIbIIINE PACXOXKACHUS BO MHEHH-
AX.

B uem kimoyeBoe pazivuue Mex1y MPOCTO COBHAJAIOIIMM
MIPUBBIYHBIM TIOBEJICHUEM B COITUAJILHOM TPYIIIE U CYIIECTBOBA-
HUEM MpaBUJia, 3HAKAMU KOTOPOT'0 YaCTO SIBJISIIOTCS CJIOBA «/0J1-
KEH», «CIIelyeT» U «00s13aH»? B 93TOM BOIpoce TeOpeTUKH mpa-
Ba Pa3/eNIMIMCh, OCOOCHHO B HOBEIIIee BpeMsl, KOrjia HeCKOJIb-
KO OOCTOATENLCTB BBIIBUHYIIU 3Ty MPOOJIEMy Ha MEpBBIH IJIaH.
B ciyyae npaBoBbIX npaBuJi, oueHb yacto ropopurcs (held), yro
KJIIOYEBOE pa3inume (3JIeMEHT «I0JKEHCTBOBAHUS» M «00sI3aH-
HOCTH») COCTOUT B TOM, YTO OTKJIOHEHHE OT OMPEHESIeHHbIX TH-
TIOB [TOBEJICHU I, BEPOSATHO, BCTPETUT BPAXkJICOHYIO PEaKIInio, U B
cllydae TPaBOBBIX MIPAaBUJI OHO Oy/IeT HaKa3aHO JIOJHKHOCTHBIMU
mviaMu. B cilydae mpaBOBBIX MpaBWIl 3T MPEACKa3yeMble TMO-
CJIE/ICTBUS OIpeieieHbl U O(PUIIMATBHO OPTaHU3YIOTCS, B CIIydae
K€ HEITPABOBBIX MMPABWJI, XOTsI U BO3MOXKHA IMOJOOHAsT Bpak1e0-
Hasl peakiysi Ha OTKJIOHEHM S, OHa He OPraHM30BaHa U He orpe-
JieJieHa TI0 CBOEMY XapakTepy.

OuyeBUIHO, YTO MPEICKA3yeMOCTh HAKA3aHUS SIBJISETCS Ofl-



HUM U3 BaKHBIX aCMIEKTOB MPaBOBbIX MpaBUl. MoxHO cpopmy-
JIMPOBATh MHOKECTBO BO3PaXEHUI MPOTUB TAKOTO MpENICKa3a-
TEJIHOTO UCTOJIKOBAHUSI, HO OJHO, KOTOPOE XapaKTepu3yeT Iie-
JIYI0 IIKOJY NpaBoBOil Teopuu B CKaHAWHABUM, 3aCIyKUBAET
BHUMATEJIBHOIO paccMoTpeHusi. OHO 3aKJII04aeTcsi B TOM, YTO
€CJIM Mbl BHUMATEJILHO MOCMOTPUM Ha JIEATENIbHOCTb Cy/IbU WU
JOJDKHOCTHOTO JIMIIA, KOTOPOE HAKa3bIBaeT 32 OTKJIOHEHUS OT
MIPABOBBIX MPABUJI (WM EATENBHOCTh TEX YACTHBIX JIMII, KOTO-
pble BBIKA3bIBAIOT OCY:KACHUE WM KPUTHKYIOT 32 OTKJIOHEHMS
OT HEMPABOBBIX MPABUJI), Mbl YBUJIUM, UTO MMPABUJIA 3aKTIOUEHBI
B 9TOW JICATEIBHOCTU TaKUM CIIOCOOOM, KOTOPBIA COBEPIICHHO
He 0OBSICHSIETCS STUM TIpe/ICKa3aTeIbHbIM UCTONIKOBaHUeM. 60
CY[lbsl, BBIHOCSI IPUTOBOP, MIPUHUMAET MPaBUJIO B KAYECTBE Py-
KOBOJICTBA, 4 HapyIlIeHHe MPaBUJIa PAaCCMATPUBAETCS UM B Kaye-
CTBE OCHOBAHUSI M OIpaB/IaHUsI TOTO, YTO HAPYIIIUTENIb HAKA3bI-
BaeTcs. OH HE CMOTPUT Ha MPaBWIO KAK HA IMOJIOKEHUE O TOM,
YTO OH U JIPYTU€, BEPOATHO, HAKAKYT 32 OTKJIOHEHMSI, XOTsI Ha-
OmofaTeTb ¥ MOXET CMOTPETh Ha MPABUJIO UMEHHO TaKUM 00-
pasom. IIpeacka3aTeibHbIN acCNEKT NPaBMJIA (XOTS U JOCTa-
TOYHO peasibHbli) UPPEJIEBAHTEH €r0 (CYyIbH) LEJISAM, B TO Bpe-
Ms KaK CTaTycC IIpaBUJjia Kak PyKOBOJICTBA U KaK ONMPaBAAHUS CY-
HIECTBEHEH. JTO *ke SBJSETCS UICTUHHBIM U /171 He(DOPMAaIbHBIX
YIPEKOB, JeJIaeMbIX MPU HAPYIIIEHUU HEMPABOBBIX MpaBwil. OHU
TOXE SBJISIOTCS HE MPOCTO MPEICKa3yeMbIMU PEAKIUSAMU Ha OT-
KJIOHEHUsI, & YEeM-TO PYKOBOJCTBYIOIIMMCS U OMPABbIBAEMbIM
CylIecTBOBaHMEM MpaBuia. Tak, rOBOpUM, UTO jieJlaéM BBITOBOP



WIM HAaKa3bIBAEM YEJIOBEKa, IIOTOMY UTO OH HApYIIWJI IPABUJIO,
a He TPOCTO, YTO OBUIO BEPOSTHBIM, UTO MbI HaKa3aiu Obl €ro
WU c/ieNiasiv Obl eMYy BBITOBOD.

CylecTByeT HEYTO BHEIIHEE, HEKass HEBUAMMAs YacTb
YCTPOICTBA YHUBEPCYMA, PYKOBO/SIIASI HAMU U KOHTPOJIUPYIO-
mas Hac. Mbl 31ech Haxonumcs B cepe (puKImMM, ¢ KOTOPOH,
KaK TOBOPSIT, NPaBo Bceraa ObLIo CBA3aHO. JIUIb MOCKOIBbKY Mbl
MPUHMUMAEM 3Ty (PUKIMIO, MBI MOKEM T'OBOPUTb TOPKECTBEHHO
O MpaBJIeHUN «3aKOHOB, He JI0Jei».

CkenTuuu3M OTHOCUTENIBHO XapaKTepa IPaBOBbIX MTPABUII HE
BCer/a MpuHUMal KpaiHue (popMbl OCYKJEHHUsI IPOCTOTO MOHSI-
TS OOSI3BIBAIOIIETO MPABUJIA KaK 3alyTaHHOTO U (PUKTHUBHOTO.
Bwmecto atoro nipeBanupyoias ¢popmMa CKeNTuiiu3mMa B AHIJIUU
u CoenuHennbix llITtaTax npusbiBaeT Hac MepecMOTPETh TOT
B3IJIs1/, YTO MPaBOBasi CHCTeMA BCeIeJio, HJIM XOTs Obl B
NMepBYK0 ouepeb, cOCTONT U3 npaBmia. Cyabl Tak odopm-
JISIOT CBOW PEIIeHUsI, YTOOBI CJIOKUIIOCH BIEUYATIEHUe, 4TO MX
pelIeHHs SBJISAIOTCS HEOOXOAUMBIMHU CIIE/ICTBUSIMU TIPEIOTIpesie-
JIEHHBIX MPaBWJI, CMBICJ KOTOPBIX (PMKCMpPOBaH U siceH. B mpo-
CTBIX CITy4asix 3TO MOXET ObITh TaK, HO B MOAABJISAIONIEM OOJIb-
IIMHCTBE CIIy4aeB, KOTOPbIE MPENCTaBIIsIOT mpodiemy (trouble)
JUIsl CY[IOB, HU CTaTyThl, HA TMPELEJeHThl, B KOTOPHIX MpaBUIa,
KaK YTBEPXKIAETCs, COIEpkKaTCsl, He TO3BOJIAIT JOCTUYb OIHO-
ro OINpeesIeHHOro pe3yibTaTa. B OONbIIMHCTBE Cly4yaeB Bce-
raa npucytcTByet BoiOOp. Cyabe MPUXOOUTCS BHIOMPATh MEX-
Ay aJbTePHATUBHBIMU 3HAYEHUSMH, KOTOPbIe HEOOXOIMMO IPHU-



JIaTh CJI0BAM CTaTyTa, WM Mek/1y KOHKYPUPYIOLIMMU UHTEepIIpe-
TalUsIMHA TOTO, K Y€MYy CBOOUTCA (amounts t0) MpeneaeHT. 1o
JIMIIIb TPAJUIIUS — CUUTATh, UYTO CY[bU «HAXOMST», a HE «IIPOU3-
BOJAT» 3aKOH, KOTOpasi CKPHIBAET TO U MPEACTABIISIET UX pellle-
HUS, KaK ecii Obl OHM ObUTH 3aKJIIOYEHUSIMHU, JIETKO C/IIaHHbI-
MU U3 SICHBIX, YK€ CYIIECTBYIOIHX MPaBUJI, 0€3 BMEIIaTeIbCTBA
cyaerickoro BeiOopa. Bee mpaBmiia IMeIOT OTTEHOK Heompe-
J1eJIeHHOCTH, KOTJIa Cy/Ibsi JOJKEH BHIOMpATh MEk]1y aJIbTepHa-
TUBamMU. Jlaxke CMBICI KaXyILEerocsi HeBUHHBIM TOJIOXKEHUS aK-
Ta O 3aBEIAHUSX O TOM, YTO 3aBellaTesb AOJIKEH MOIIUCaTh
3aBelllaHie, MOKET OKa3aThCsl BHI3BIBAIOIIMM COMHEHUSI B OIpe-
JeJIEHHBIX 00CToATeNbCTBAX. UTO, €C/iu 3aBeliaresib UCHOIb30-
Baj nicepaoHuM? Mim ecnu ero pykoil BOAWII KTO-TO APYrou?
Wnu ecnu oH Hanucan Tosibko nHUIMansl? nu ecnu oH nocra-
BUJI CBOE MOJTHOE MPABUJIbHOE UMsI CAMOCTOSITENIBHO, HO B HaYa-
Jie TIepBOM CTPaHUIIbl, & HE B KOHIIE MocieanHei? ABisiuch Obl
BCE 9TH CIIyYau <«IOATKUCHIO» B CMBICIIE, YKa3aHHOM IPaBOBBIM
IIPaBUJIOM?

Ecian Tak MHOTO HeolpeaeaeHHOCTH MOXET BJAPYT MOSIBUTh-
sl B CKPOMHBIX chepax YaCTHOTO MpaBa, HACKOJIbKO OOJIbIIIE MbI
HaiiieM ee B BBICOKOIAPHBIX (Ppa3ax KOHCTUTYIIMU, TAKUX, KaK
nsATas U yetbipHaaaras nomnpaBku Kk Koncrutynuu CoenuHen-
HbIX [1ITaTOB, FOBOPAIIMX, UTO HU OJJHO JIUIIO HE OYJIET «JIAIIEHO
’KU3HU, CBOOOIIBI WJIM COOCTBEHHOCTH 0€3 OKHOTO 3aKOHHOTO
nporiecca (due process of law)»? O0 3TOM OIMH aBTOp CKa3all,
YTO MCTUHHBIM CMBICII 9TOM (Ppas3bl B JEUCTBUTEILHOCTHA COBEP-



IIEHHO siCeH. DTO 03HAYAET, UTO «HH OJIMH W He OyJeT X WM Yy
6e3 z, TIe W, X, Y, ¥ Z MOTYT IIPUHAMATH JTI0ObIe 3HAYEHUS B IIIU-
pPOKOM Juana3oHe». Harocnenok CKenTuky HalmoMUHAIOT, YTO He
TOJIbKO NMPaBWJIa HeoNpe/aeJIeHHbI, HO U WHTEpPIpeTalui Ux
CyJamMH MOTYT OBITh HE TOJIbKO aBTOPUTETHBIMH, HO M OKOHYA-
TeJbHBIMU. B cBeTe Bcero 31oro, He SIBJISAETCS JIM MOHATHE 3aKO-
Ha KaK, 0 CYIIECTBY, COJIepKaHusI IIPaBUJI OOJIBIIIM MTPEyBEu-
4yeHueM, eciy He ommoOkoi? Takue MbICIM IPUBOAWIMN K Mapa-
JIOKCAJIbHOMY OTpullaHuI0: «CTaTyThl — ICTOYHHMKH I1paBa, HO He
camo IPaBo».

[epGepr JlaiioHenp A. Xaprt, yka3biBajl Ha CYIIECTBOBaHHE
TPEX MOCTOSIHHO BO3HUKAIOIIIMX BOIIPOCOB:

UYeM 1paBo OTIMYAETCS OT MPUKA30B, MOAKPEIUIEHHBIX YIPO-
3aMH, ¥ KaK OHO CBSI3aHO C HUMU?

YeM nipaBoBasi 00s13aHHOCTh OTJIMYAETCSI OT MOPAJIbHOW U Kak
CBfI3aHa C Her?

Uro Takoe mpaBuiia U B KAKOW CTENIEHH MPaBO €CTh JIEJIO Ipa-
BuI (affair of rules)?

dunocodckre mpodneMsl mpasa, ¢puiiocodus mpaBa MOHU-
Matotcs aBtTopamu pasnuuHo. B. C. Hepcecsnu B dunocodpun
MIpaBa pacCMaTpUBAET MIPABO B €r0 pa3IMue€HUH U COOTHOIIEHUN
c 3akoHoM (Hepcecsnn B. C. ®unocodust mpaBa. YueOHUK 1is
By30B. M., 1997. C. 10). C. C. AnekceeB cuutaer, 4To (pujioco-
(us mpaBa — 310 HOBas1, HanboOJIee BHICOKASI CTYIIEHb OCMBICTIE-
HUS MPaBa, B U3BECTHOM CMBICTIE BepIIMHA OOOOIIEHHBIX I0pH-
JudecKkux 3HaHum. dutocodus npasa 1ae€T MUPOBO33PEHYECKOE



oobsicHenue npasa (C. C. Anekcees. [IpaBo: a30yka — Teopust —
(prtocopus: onbiT KOMIUIEKCHOTO MccaenoBanus. M., 1999. C.
394).

OrpoMHy10 posib B OHMMaHuU MpaBa cbirpai ['eresn. Ilo
MHeHuwo B. C. Hepcecanua, ['erens ncnonbs3oBan noHsATHE Mpa-
Ba B CJIEJYIOUIMX 3HAYCHUSX:

1) mpaBo Kak cBoOOna — «UAes paBa»;

2) mpaBo Kak orpefefieHHas ¢opMa U CTyleHb CBOOOIBI —
«0co0o0e MpaBo»;

3) IPaBO KAaK 3aKOH — «IIO3UTUBHOE IIPABO>.

[To muenuio I'. B. ®. 'erens, B npaBe 4eoBeK J0JIKEH HAUTU
CBOM pa3yM <...> ¥ IOCTUTHYTh MBICJIH, JIeKallli€ B OCHOBE IPa-
Ba (I'. B. ®. I'erens. ®unocodus npasa. M.,1990. C. 57-58).

[To muennio Y. KanTa, mpaBo — 310 COBOKYITHOCTb YCJIOBUM,
IIPY KOTOPBIX MTPOM3BOJIEHUE OJJHOTO (JIUI[a) COBMECTUMO C MPO-
W3BOJICHUEM [IPYTOrO C TOYKHU 3pPEHUsI BCEOOIEro 3aKOHa CBO-
6onsl (1. Kant. Beenenue B yuenue o npase // CoOp. cou. M.,
1994.T. 6. C. 253)

WM. KaHT noctaBu psifi BOIPOCOB BaKHBIX /1J151 TPABONOHUMA-
HUSL:

1) ITpaBo 1 TO, YTO TPEOYIOT 3AKOHBI?

2) KakoB o0mmuii Kputepuii, HA OCHOBE KOTOPOTO MOXHO BO-
oOI1ie pa3aryarh IpaBoe U HerpaBoe?

3) YUro cocraBisieT OCHOBY MOJIOKUTEIBHOTO ITpaBa?

I'naBnoe na3znauenne IOT caenarh 3akoH nmpasom. B



IOT MO)HO Ha3BaTh YETHIPE HANPABJICHHUS:
1) Kak caenaTh 3aKOH MPABOM;
2) kak co3aath 3akoH co 100 % 3¢ peKTUBHOCTBIO;
3) KaKk NpeBpaTUTh 3aKOH B ITOBE/IEHUE;
4) KaK ¢ TIOMOIIBIO TIpaBa pemiaTh COlUaIbHbIE MPOOIEMBI.

JL. JI. ®yjiep Ha3Baj1 BOCEMb CJTyYaeB OKa3aThCsl HECOCTOSI-
TEJIbHBIM 3aKOHOJIaTeJIeM, KOTOpbIe Kax bl crietanuct o 10T
JIOJKEH 3HATh:

1. bpak mpaBOBOro peryJmpoBaHusi, KOTOPbIM MPUBOAUT K
OeccucteMHOMY CyIOMpPOU3BOACTBY ad-hoc.

2. He obGHapojoBaHre HOpM TIpaBa.

3. HesicHOCTh, HEMOHSITHOCTh 3aKOHO/IATENIbCTBA.

4. OOpaTHOE NeWCTBUE HOPM TIpaBa.

5. IIpoTUBOPEYMBOCTD MTPABOBBIX HOPM.

6. TpeOoBaHusI, KOTOpbIE SIBJSIOTCS HEBBITOJTHUMBIMH JIJIS
CyOBeKTa WIn/u IpaBUTEIS.

7. HecTaOmmbHOCTh 3aKOHOAATENBCTBA (HATIPHMED, €KEIHEB-
HOE BHECEHUE U3MEHEHUW B 3aKOHBHI).

8. [IpoTrBOpeunst Mex1y MpUMEeHEHHEeM 3aKOHOB U TpeOoBa-
HUSIMU CaMUX 3aKOHOB.

JIon JIbrouc ®ysuep (1902 — 8 anpens 1978) — Bbaaio-
mmiics punocod mpasa, aBTop «Mopanu nipaBa» (1964). dyi-
Jiep B TeUeHUe JUTUTETbHOrO BpeMeHU ObLT IpodeccopoM mpa-
Ba ['apBapacKoro yHMBepCcUTETa, B aMEPUKAHCKOM IPABE OH U3-



BECTEH CBOUM TBOPUYECTBOM B 00JIACTH JJOTOBOPHOTO mpasa. Ero
muckyccust ¢ I. JI. A. Xaprom B Harvard Law Review (T. 71) ObI-
JIa Ype3BbIYAHO BAXKHOU U151 OPOPMJIEHHS] COBPEMEHHBIX ITPO-
TUBOPEUUI MEXAY IMPABOBBIM MO3UTUBU3MOM U €CTECTBEHHBIM
npaBoM. Pysuiep cymecTBeHHO NoBMsl Ha Ponanbaa JIBopku-
Ha, KOTOPBIX B TO BpeMs1 ObLJT CTYAEHTOM I0PHIMUYECKOTO (DaKyIIb-
Tera ["apBapAcKOro yHuBepcuTeTa.

JIBOpKMH P. — KpUTHK MpaBOBOro MO3UTUBU3MA XapTa CUu-
TaeT, 4TO MPaBO SIBJISIETCS] «KMHTEPIPETUPYIOLUM>» U CIIEAYET U3
VHCTUTYLIMOHAJIBHOW MCTOPUY NPAaBOBOU cucTeMbl. Cynibs, IpH-
HUMas pelieHue, UHTEPIIPETUPYET UHCTUTYLIMOHAJIbHBIN ITPE/Ibl-
YW OMBIT, «OMpaBIbIBasi» U «0OOCHOBbIBasi» ero. «KoH-
CTPYKTUBHCTCKAsl MHTEPIIPETALIMs [TpaBa OCHOBaHA Ha MOJIUTH-
YECKOW JIETUTUMU3ALMY JTAHHOW KOHKPETHOW TPaJMIIMH, KOTO-
past BOILJIOIIEHA B IOCTYITHOM MaTepHaJie IPOIIIoro». 3To 00oc-
HOBAHUE M €CTh MOPAJIbHbIE IPUHLMIIBI JAHHOW MPABOBOM CH-
CTeMbI («IpaBO KaK YECTHOCTb» WJIM «IIEJIOCTHOCTh»). OTCIo-
Ja ceyeT, 9TO CYIIECTBYET JIydiliee C MOPaJIbHOU («Haubosee
NPUHLMITMAIBHOM» ) TOUKU 3pEHUS pellIeHue Beex Jeil. JIBOpKrH
KOHCTpYUpYyeT BooOpakaemyio purypy «iopuaudeckoro ['epky-
Jieca», Cy[IbM C HEOIPaHMYEHHBIMY 3HAHMSIMU ITPUHLIMIIOB ITPaBa
Y HEOI'PAaHMYEHHBIM BpEMEHEM NPUHATHUA pereHui. OH yTBep-
KIaeT, UTo TaKOU cyaps Oynet Herorpemnm. [1o [IBopkuHy, npa-
BO U HPABCTBEHHOCTb CBSA3aHbI (B OTJIMUME OT MMO3UTUBUCTCKO-
IO PaBHOAYIINS K MOPAJIM), HO CBA3aHbI SIMCTEMUYECKUM, a HE
«ECTECTBEHHBIM» 00pa30M, KaK B KOHIIEMIIUAX «ECTECTBEHHOTO



npaBa» XVIII Beka (Jloruka 3HaHUM, «3MUCTEMUAYECKAsH JIOTH-
Ka» (OT rped. eTLOTYY) — 3HAHKE ) — MOBU/T MOJIAJIBHOM JIOTHKH,
MMEIOIINI JEJIO0 C BHICKa3bIBAHUSIMU O 3HAHUU (€r0 COCTOSIHUN).

Ponanba JABopkun (anri. Ronald Dworkin; 11 ngekaGps
1931, Bycrep, Maccauycerc, CIIIA) — amepukanckuii (padoTa-
eT Takxke B BenmkoOpuTaHuM) I0PHCT, MOTUTONOT, (hutocod u
TEOPETUK TpaBa, co3/aTesb KOHIICTIIIUU «ITPaBa KakK IEeJIOCTHO-
ctu/yecTHOCTU» (law as integrity).

Conmonorusi mpaBa — KOMIUIEKCHasE HayKa OOBETUHSIONIAS
COLIMOJIOTMYECKU W IOPUAMYECKUM noaxofd K mpasy. Cormo-
JIOrUsl MpaBa — U3y4aeT BJIUSHUE COLMAJIbHBIX YCIIOBUU Ha 3a-
KOHOTBOPYECTBO M MPUMEHEHUE 3aKOHOAATENIbCTBA. Pa3nnyaior
HECKOJIBKO TOJXO/IOB K BOITPOCY 00 OTHOIIEHUH TTPaBa M 9KOHO-
MUKU. MapKCHUCTCKasi COLIMOJIOTHS TTpaBa CYUTAET, YTO 3aKOHO-
JIATeJIbCTBO CTYXKUT TOCHOJCTBYIOIIEMY KJIACCY, 3allldiiasi, Ha-
npumep, npaBo codctBeHHocTH. CornmacHo M. BeGepy, kamnm-
TaJIM3M HYXKJaeTcsl B cucteMe BceoOmero npasa. Coluronoru B
MIEPBYIO OYepeab JOLKHBI U3y4aTh HE TO OYEMY JIIOIA Hapylla-
I0T 3aKOH, a TO TOYeMY JIIOAM 3aKOHBI co31atoT (Abepkpom6Ou H.,
Xumn. C., Tepuep b. C. Counonornyeckuii ciosaps. [lep ¢ aHr.
Kazanb, 1997. C. 312). Ilo muenuio [Issuna u [Ixynuu [Ixepu
COLIMOJIOTYS TTpaBa U3y4aeT COLMAIbHBIA KOHTEKCT, PA3BUTHE U
nevicreue npasa ([Issun Jxepu, Dxynusa Ixepu. Bonpioin Ton-
KOBBII COLMOJIOTMYecKui ciioBapb. M., 1999. T. 2. C. 268). IOT
TaKXke U3y4yaeT IOPUINYECKYIO JEATEIbHOCTh KaK JIEMEHT Jei-
CTBUs MpaBa. B 3ToM npenMere n3ydeHus COLMONOrUs IpaBa u



IOT coBnagaror.

Bonpocsl cTygenTy, n3ydamwiiemMy npaso:

1) uznoxure B3mIsAb HA punocoduio npasa W. Kanra;

2) uznoxure B3MsAAb Ha punnocoduio mpasa C. C. Anekcee-
BA;

3) uznoxure B3MIsAbI HAa pusocoduio npasa P. [IBopkuHa;

4) 4TO M3y4aeT npaBoBasi THOCEOJIOruA?;

5) uznoxuTe B3MsAAbI HA pustocoduio npasa I'. B. ®. T'erens;

6) uznoxure B3MIAAL Ha (pritocoduio npasa Jlona JIsonca
Dyuiepa;

7) uznoxure B3IsAbI Ha pustocoduio npasa I'. JI. A. Xapra;

8) msnoxure B3MIsAbB Ha ¢unocoduio npaBa HepcecsH-
ma B. C,;

9) uznoxure B3NIAAB Ha pustocoduio npasa [l. OctuHa;

10) uTO U3yyYaer npaBoBasi repMeHeBTUKA?;

11) yTo M3yvaer npaBoBas OHTONOTUA?;

12) uznoxure coOCTBeHHbBIE B3MJIsIbI HA (pUTocodHIo Mmpaga;

13) kak cooTHOCATCA hrtocodus ipasa u punocopust I0T?;

14) kak Busi0T prstocodckre KOHIEMIMY ITpaBa Ha KOHIIET-
muu I0T?



§ 6. IOpuanyeckas TexHuka KaKk CHHTE3
TEOPETUYECKOr0 U MPUKJIAJHOI0 3HAHUS

IOT BriIOYaeT Kak TEOpeTHYecKoe, Tak M MPHUKJIaJHOE 3Ha-
HHE.

TeopeTnueckoe 3HaHHE WIH TEOPHUS:

1) cucremMa OCHOBHBIX W[l B TOW WJIM WHOW OTPACIM 3Ha-
Huu. [{nsa ['epogora theorein (cMotpets) 1 historein (paccripa-
IIMBaTh) SIBJISIIOTCSI OCHOBOM HAayKU. Y MOHMUICKUX HATypuUIo-
cooB CIIOBO «Teopusi» MPUOOPETAET CMBICI JYXOBHOTO CO3ep-
aHusl aOCTpaKTHHIX Bemieill. Y Apucrorens bios theoretikos —
orpenessiemMast «MbICIEHHbIM PAaCCMOTPEHUEM BeLLEe» KU3Hb;

2) B HacTosiIee BpeMsi TeOpHel B MPOTUBOIONIOKHOCTh TOJION
SMIIUPUU Ha3bIBaeTCs 000 HAyYHOE €AMHCTBO 3HAHMS, B KO-
TOpOM (PaKThl ¥ THUIIOTE3bI CBSI3aHBl B HEKOTOPYIO 1IEJIOCTHOCTb,
T. €. TAKOE HayYHOE 3HaHWE, B KOTOPOM (haKThl MOABOASTCS MOL
0OI1IMe 3aKOHBI, a CBS3U MEX1y HUMU BHIBOASTCS U3 MOC/IEIHUX.
CoumasnbHble TEOPUU UMEIOT BEPOSTHOCTHBIN XapaKTep, IPUIEM
OOHapyKeHUe KaKI0TO COIIACYIOIIErocsl ¢ 3ToW Teopuen akra
YBEJIMYMBAET CTENIeHb €€ JOCTOBEPHOCTH, a OOHApYKeHue (haK-
Ta, IPOTUBOPEYAIIIETO eHi, JeJIaeT ee MeHee JI0CTOBEPHOM, Bepo-
SITHOW. MHOIMe CUUTAIOT YTO, YeM MPOIIE Teopusi, TeM OJvKe
oHa K uctuHe. Teopust MOKeT ObITh KaK UICXOHBIM ITyHKTOM ITpa-
BOBBIX MCCJIEIOBAHUI, TAK U UX PE3YJbTATOM;

3) (rpeu. @cwpia, theoria — paccMOTpeHuUE, UCCIIENOBAHKE) —



yueHHe, CucTeMa Wedl Wi MPUHIIUIOB. SIBIIsIeTCs] COBOKYITHO-
CTBI0 0OOOIIEHHBIX TIOJIOKEHUI, 00Pa3YIOIINX HAYKY WU €€ Pa3-
nen. Teopus BeICTyNaeT Kak (popmMa CUHTETUYECKOTO 3HAHUS, B
rpaHuIiaX KOTOPO OTJe/IbHbIE IOHSATHSI, TUIIOTE3bl U 3aKOHBI Te-
PSIIOT MPEKHIO aBTOHOMHOCTh M CTAHOBSITCS dJIEMEHTAMU Iie-
JIOCTHOH cUcTeMbI. B Teopun Kax10e yMO3aKJII0UeHNe BHIBOJUT-
Cs1 U3 IPYTUX YMO3AKJIIOYEHUI HA OCHOBE HEKOTOPBIX MPABHUJI JIO-
T'MYECKOro BbIBOjIA. Teopusi MO3BOJISAET MPOrHO3UPOBATh — CIIE/-
CTBHME TEOPETUYECKUX MOCTpoeHur. Teopuu (popMyIUpyIOTCS,
pa3padaTHIBAIOTCS W TIPOBEPSIOTCS B COOTBETCTBUU C HAYYHBIM
METOJIOM;

4) COBOKYMHOCTb BBICKA3bIBAHWIA, 3AMKHYTHIX OTHOCUTEJIBHO
JIOTHYECKOTO clieloBaHus. Takoe mpeebHo oolee 1 HanooJee
abCTpakTHOE ompejieieHre Teopur AaeT Jioruka. C JToruaeckon
TOYKM 3peHHs TeOpreld MOXKHO Ha3BaTh JIIOOOE BBICKA3bIBaHUE,
paccMaTpruBaeMOe BMECTE C €r0 JIOTHUECKUMHU CIIE/ICTBUSIMMU;

5) BbICcIIasA, caMas pa3BuTass (hopMa OpraHu3alMKi Hay4HO-
ro 3HaHUs, JA0IIAsl IIEJIOCTHOE MPEACTaBIEHHE O 3aKOHOMED-
HOCTSIX M CYIIECTBEHHBIX CBA3AX OIpeAeeHHON OOJacTH JIeH-
CTBUTEJILHOCTH — 00beKTa JaHHON Teopuu. [To cBoeMy cTpoe-
HUIO TeOpUsI MIPEACTABISET BHyTpeHHe MU hepeHIIMPOBAHHYIO,
HO IIeJIOCTHYIO CUCTeMY 3HaHHSs, KOTOPYIO XapaKTepU3yloT JIO-
TMYecKasi 3aBUCUMOCTb OJIHUX 3JIEMEHTOB OT JIPYTMX, BBIBOIIM-
MOCTb COMIEpKaHHsI TEOPUU U3 HEKOTOPOI COBOKYITHOCTH yTBEP-
KJIEHUH 1 TIOHATUN — UCXOIHOro Oa3nca TEOPUH — IO Ompee-
JIEHHBIM JIOTMKO-METO/IOJIOTMIECKUM TTPUHITUIIAM ¥ ITPABUJIAM;



6) BBICTyMaeT Kak HauOojee coBepileHHass (hopMa Hay4dHO-
ro 0OOCHOBAHHUSI ¥ TIPOrPAMMUPOBAHUSI TIPAKTHYECKON, B TOM
qucie 1pUIndecKon aestensHocty. [lpu sTom ponb Teopun He
orpaHuuuBaeTcsi 0000IIEHNEeM OIMbITa MPAKTUYECKOU [IesTeNb-
HOCTU U TIEPEHECEHUEM €ro Ha HOBBIE CUTYAIlWM, a CBs3aHA C
TBOPYECKOM MepepabOTKON 3TOro OmbITa, Onaroapsi 4emy Teo-
pUsl OTKPHIBAET HOBBIE MEPCIIEKTUBBI MEPe/] IOPUANUECKON MPaK-
TUKOH, paclIupsieT €€ rOPU30HTHI.

Onupasich Ha 3HaHUE, BOIUIOLIEHHOE B TEOPUH, IOPUCT CIIOCO-
OeH co3[1aBaTh TO, YTO HE CYIIECTBYET B CUCTEMeE MpaBa, HO BO3-
MO>KHO C TOYKHU 3PEHHS OTKPBITHIX T€OpUEl OObEKTUBHBIX 3aKO-
HOB. [IporpamMmupyioias posib IpUANIECKON TEOPUU MO OTHO-
IIEHUIO K I0pUANYECKON MpaKTUKe MPUMEHNMa BO Bcex cpepax
IOpPUINYECKOU JESATENBHOCTH.

3aKOHBl OPUANYECKON HAyKH, KjacCU(pUKAIMU, THUIIONO-
T'H, IEPBUYHBIE OOBSICHUTEIbHBIE CXEMBl «T€HETHUECKU» MOTYT
MIPEe/IIeCTBOBATh COOCTBEHHO TEOPUH, COCTaBIIss 0asy e€ dop-
MupoBaHUsA. OHM HEPEIKO COCYULIECTBYIOT C TEOPUEH, B3aMMO-
JICUCTBYS C HEIO0 B CUCTeMe I0PUINUYECKON HAyKH, U JaKe BXOIST
B TEOPUIO B KAYECTBE €€ JIEMEHTOB (TEOPETUUECKUE 3aKOHBI, TH-
TIOJIOTMIM, OCHOBAHHbIE HA TEOPUM).

HayuHoe 3HaHME TEOpEeTUYHO, TO €CTh BCEI/la CBSI3aHO C pas-
MBIIIJIEHUEM O COJEPKaHUW MOHSATHI U O TOM HMCCIIeloBaTE b-
CKOM JIeITEeTIbHOCTH, KOTOpasi K HEMY MPUBOMT.

[lepexon OT SMIUPUYECKOI CTa/IUM ITPABOBOM HAYKHU K Teope-
TUYECKOM CTa/IMU OCYIIECTBIISIETCS Yepe3 MPOMEKYTOUHbIE (POp-



Mbl TEOPETU3ALIMU, B KOTOPBIX (DOPMUPYIOTCS IEPBUYHbIE I0PU-
JMYeCKHe, TeOPeTUYeCKre KOHCTPYKIMU. Bynyun MCTOYHHKOM
BO3HUKHOBEHUSI TEOPUU, STH KOHCTPYKIIMU HE 00pasyloT Teo-
puto. Teopust pencTaBisieT cod6oil He MPOCTO CYMMY CBSI3aHHBIX
Me:K Ty COOOW 3HAHWI, OHA COIEPKUT OMpe/ieIeHHbIA MEXaHU3M
MOCTPOEHUSI 3HAHU S, €IMHYI0 CUCTEMY 3HAHUSI.

B coBpemeHHOIT METOI0NIOrUY IPUANYECKON HAYKU TPUHSTO
BBIJIEJIATD CJIEAYIOIINE OCHOBHbIE KOMIIOHEHTbI TEOPUH:

1) ucxogHy0 SMIUPUYECKYI0 OCHOBY. OHA BKJIIOYAET MHOKE-
CTBO 3a(PMKCUPOBAHHBIX B IAHHOW 00JIaCTH 3HAHUS (DAKTOB, JI0-
CTUTHYTBIX B XOJI€ SKCIIEPUMEHTOB U TPEOYIOIINX TEOPETUIECKO-
ro OOBSACHEHUS,

2) UCXOAHYIO TEOPETUYECKYI0 OCHOBY — MHOKECTBO NIEPBHUY-
HBIX JIOMYIIEHUI, TIOCTYJIATOB, aKCUOM, OOIMX 3aKOHOB, B COBO-
KYITHOCTH OIMCHIBAIOIIUX UJICAIM3UPOBAHHBIN OOBEKT TEOPUH;

3) JIOTMKY TEOpUM — AOMYCTUMBIE MPaBUJIA JIOTUUECKOTO BbI-
BOJIA U JIOKa3aTeJIbCTBA;

4) COBOKYITHOCTb BBIBEJCHHBIX B TEOPUH YTBEPKACHUH (3aKO-
HOMEPHOCTEM, 3aKOHOB) C MX JI0Ka3aTeIbCTBAMHU.

[MocTpoenue naeanM3nupoBaHHOTO OOBEKTA TEOPUU: TOCyaap-
CTBa, TIpaBa, MHCTUTYTA IpaBa, HOPMbI IIpaBa, CBOOOIHOIO 00-
IIECTBA, CITPABEJTUBOTO OOIIECTBa — HEOOXOAMMBIN TAIT CO3/a-
HUS OO0 TeOpHUHU, HAIIpUMEpP, TEOPUU TOCYIApCTBA M IPaBa,
Teopuu Mpaa, (uiocopun npapa, 0Opa30BaTEIbHOTO IMpaBa,
TPY/IOBOTO TpaBa, CIyXeOHOro MpaBa u T. JI.

W neanu3upoBaHHbI OOBEKT TEOPUH TIPaBa MOXKET BBICTYIIATh



B pasHbIX (popmax, UMETh MATEMATUYECKOE OMHCAHUE, BBICTY-
naTh Kak KOHCTPYKTUBHOE CPEJICTBO Pa3BEPThIBAHMS BCEH CUCTE-
MBI TEOPHH.

Teopernyeckue 3aKOHbI, B OTIIMYUE OT SMIIUPUUECKUX 3aKO-
HOB, (bOPMYJIMPYIOTCSI HE HEMOCPEICTBEHHO Ha OCHOBE M3y4e-
HUS OIBITHBIX TAHHBIX, & MYTEM OIPEeIEHHBIX MBICIUTEIbHBIX
JEWCTBUI ¢ OOBEKTOM HU3yUEHHUSI.

Muoroo6pa3uio opM uaeann3ald U COOTBETCTBEHHO THU-
NOB 0OBEKTOB COOTBETCTBYET MHOTOOOpa3ue BUJOB TEOPHH.

PasBéprhiBaHMEe TEOpUM NPEIIONAraeT MOCTPOCHUE HOBBIX
YPOBHEH U CJI0€B COAEPKaHUsI TEOPUM HAa OCHOBE KOHKpPETH3a-
MM TEOPETUYECKOro 3HAHUS O PEAJIbHOM IpeAaMeTe. JTO CBS-
3aHO C BKJIIOYEHHEM B COCTAB TEOPUU HOBBIX JIOMYILEHU, C MO-
CTpoeHreM OoJiee comepKaTebHBIX HIeaTn3UPOBAHHBIX OOBEK-
TOB.

IOpugnueckas Teopusi MOXKET pa3BUBATbCS B OTHOCUTEJIb-
HOW HE3aBUCUMOCTH OT SMIIUPUYECKOr0 UCCIEIOBAHUS: IOCPE/I-
CTBOM 3HAKOBO-CUMBOJIMYECKMX OINEpalMil MO MpaBWaM Ma-
TEMAaTUYECKUX WM JIOTMYECKUX (POpMAIM3MOB; MOCPEACTBOM
BBEJICHUS PA3JIMYHBIX TUIIOTETUYECKUX JIOMYIIEHUIN WU Teope-
TUYECKUX MOJEJIEH; MyTEM MBICIEHHOIO SKCIEpUMEHTa C Uie-
QIM3UPOBAHHBIMU OOBEKTaMH. PeanbHOE (DYyHKIIMOHMpOBaHUE
U pa3BUTHME TEOPUM B HAyKe OCYILECTBISETCS B OpraHuye-
CKOM €/IMHCTBE C SMIIMPUYECKUM uccienoBaHuem. HOpuauue-
CKasi TeOpHsl BBICTYNAET KaK peajbHOE 3HAHUE O IpaBe TOJb-
KO TOTIa, KOrJja OHa MOJIy4yaeT SMIMPUUYECKYI0 MHTEPIPETALUIO.



SMIMpUyecKast HHTepIpeTaIus CriocOOCTBYET OCYIIIECTBIICHUIO
OTBITHOM TPOBEPKU TEOPHUH, BHISIBJICHUIO €€ OOBSICHUTETHHO
Mpe/ICKa3aTeIbHbIX BOZMOKHOCTEW MO OTHOIIIEHUIO K pealbHOM
JefCTBUTENbHOCTH. Pellienre 06 oTKaze OT TeOpur OOBIYHO CBsi-
3aHO ¢ OOIIel AUCKpeanTaryen (pakToB, Jekanmx B e€ OCHOBE,
¥ TTOSIBJIEHUEM HOBBIX (DAaKTOB, TPEOYIOIINX HOBOH I0PHINIECKOM
TEOpUH.

Jluteparypa: Kapnan P.(Pymonsd Kapnan (nem. Rudolf
Carnap) (18 mas 1891, Bynmepranb, ['epmanus — 16 ceHTs0-
pa 1970, Canra-Mapus, Kamudopaus, CIIA) mHemenko-amepu-
KAHCKUW (pus1ocod U JIOTHK, BEAYIUI MPEJICTABUTEID JIOTHYE-
CKOrO MO3UTHBU3MA U pusiocopun Haykn). Punocodusi. Mero-
nonorusi. Hayka, M., 1972;

Py3aBuH I'. 1. Hayunas teopus: JIOrMKO-METOA0IOrMYECKUANA
a"Hamms, M., 1978;

IBeipeB B. C. Teopernueckoe U SMIUPUIECKOE B HAYUHOM
no3”Hanuu. M., 1978;

Hayunble 3HaHUST MOTYT OBITH:

SMIUPUYECKUMU (Ha OCHOBE OMBITA WM HAOJIOIEHNS);

TEOpEeTUYECKUMH (Ha OCHOBE aHalIM3a aOCTPaKTHBIX Mojie-
JIel).

Hayunble 3HaHU ST TOJKHBI OBITH OCHOBAHHBIMY HA SMIIHPUYC-
CKOW WJT TEOPETUIECKOM JIOKa3aTeIbHOM Oase.

TeopeTnueckue 3HaHUSI — 3aKOHBI, KOHIETIIUH, a0CTPAKIIUH,
AHAJIOTUH, CXEMbl, OTOOpaKaIoIIUe CTPYKTYpPY U TMPUPOLY MPO-
[IECCOB, MPOTEKAIOIIMX B MPEAMETHOW OONacTH. DTW 3HAHUSA



OOBSICHSIIOT SIBJIEHUS U MOTYT UCTIONIb30BaThCs JIJIS1 TPOTHO3UPO-
BaHUs [TOBEIECHNUA OOBEKTOB.

3HaHue — (popma CyIeCTBOBAaHUS U CUCTEMATU3AIINU Pe3yJib-
TAaTOB MO3HABATEJIbHOM JEATEIbHOCTH YeJIOBeKa. 3HaHUe MOMO-
TraeT JIoMsIM PallMOHATIBHO OPTaHU30BBIBATh CBOIO JIESITEIbHOCTD
¥ pelath pa3inyHble TPOoOIeMbl, BOSHUKAIOIINE B €€ TIpoIiecce.

3HaHue B HIMPOKOM CMBICTIE — CYOBEKTUBHBIN 00pa3 peasib-
HOCTH, B (hOopMe MOHSATUI U TIPE/ICTABJIEHUN.

3HaHKe B Y3KOM CMBICIIE — 00Jia/laHie TIPOBEPEeHHOI H(OP-
Marnuen (0OTBeTaMu Ha BOITPOCHI ), MO3BOJISIOIIEH PEIATh [TOCTAB-
JICHHYIO 3a71auy.

3HaHue (mpeamera) — MOHMMAaHUE MpeaMeTa, yMeHue oopa-
IaThCsl C HUM, pa30MpaThcsi B HEM, a TaKkKe MCIOIb30BATh JIJIs
JOCTHKeHUS] HAMEUEHHBIX 11eJIeH.

3HaHus (PUKCUPYIOTCS B 00pa3ax M 3HAKaX €CTeCTBEHHBIX U
MCKYCCTBEHHBIX $I3bIKOB. 3HaHUE MPOTHUBOMOJIOKHO HE3HAHUIO
(OTCYTCTBHIO TTPOBEPEHHOM MH(pOpMAIK O YEM-JTHO0).

3HaHue — nHpOpMaLs O IpeaMeTe.

Hanpumep, BaxkHeuIen 3a1a4eil OpUIn4eCcKON TEXHUKU SIB-
JISieTcsl pellieHre BOIpoca O TOM, Kak 0osiee 0OBbEKTUBHO BbIpa-
3UTh B MPaBe BOMIO Bcero Hapona. M aqpyroit Bompoc, Kak u3me-
pPUTH BOJIIO HAPOAA B 3aKOHAX. FOpuanueckuM OCHOBAaHUEM [IIsl
pelleHus 3TUX BorpocoB siByseTcs cT. 3 Koncruryrmu PO.

Cornacho ct. 3 Koncturyiuu P®:

1. Hocutenem cyBepeHUTETa W €IMHCTBEHHBIM MCTOUHUKOM
Biactu B Poccuiickoit depepaiivu sIBISIETCS €€ MHOTOHAIIUO-



HaJIbHBIA HAPOJI.

2. Hapon ocymiecTBisieT CBOIO BJIAaCTh HEMOCPEACTBEHHO, a
TaKXke yepe3 OpraHbl roCyIapCTBEHHOW BJIACTU W OPTraHbl MECT-
HOT'O CAMOYIIPABJIEHHUSI.

3. BolciMm HENMoCpeACTBEHHBIM BbIPAKEHUEM BJIACTU HAPOAA
SIBIISTIOTCS pehbepeHIyM U CBOOOJHBIE BHIOODBI.

4. Hukto He MoOXeT npucBanBarh Biaacts B Poccuiickon ®e-
Jepanuy. 3axBar BJacTU WM MPUCBOEHUE BJIACTHBIX MOJTHOMO-
YUl pecienyercs 1no geaepaibHOMY 3aKOHY.

Jlns1 pelnieHrst OCTaBJICHHOW 3a/1aui HeOOXOIMM MHHOBAIH-
OHHBIN MOJXOJ — MOJTyYeHUe HOBOTO 3HAHUSI, KOTOPOE U TI03BO-
JIMT PELIUTh HA3BaHHYIO MPoOieMy. DTO MOTYT ObITh CJIEyIOIIe
BOMPOCHL:

1) kakue criocoObl BHISICHEHHSI BOJI HApOj1a Hanbosee 0ObeK-
THUBHBI?

2) Kakue criocoObl MPUCBOSHUSI BIACTH BO3MOKHBI;

3) Kakue crocoObl 3aXBaTa BJIACTH BO3MOJKHBI;

4) KaKMX JIMII JIOJUKHBI KacaThCsl BHIOOPHI HAPOJOM, U KaK BbI-
OpaHHOE JIMIIO JAOJDKHO OBITh CBA3aHO C HAPOJIOM, €ro M30paB-
IIMM, WJIM TaKasi CBSI3b HE HYXKHA;

5) B Kakux (popmax HapoI OCYIIECTBIISIET CBOIO BJIACTh Ye-
pe3 opraHbl rOCYJapCTBEHHOM BJIACTU U OPraHbl MECTHOTO CaMO-
yIpaBJieHus;

6) (popmBI OCYIIECTBIIEHMS] HAPOJIOM BJIACTH HETIOCPE/ICTBEH-
HO, M B KaKuX CllyyasX Hapoj AOJDKEH OCYHIECTBJISATh BJACTh
HEIOCPeICTBEHHO;



7) HapoI HOCUTENb CYBEPEHUTETa, COIEPKAaHUE ITOU (PYHK-
MU HapoJa;

8) HapoJl KaKk UCTOYHMK BJIACTH.

Hpyroii npumep. CornacHo cT. 15 Koncruryium P® 3akoHbl 1
VHbIE NPABOBbIE aKThl, IpUHUMaeMble B PD, He TOKHBI IPOTH-
Bopeuntb Koncturynmu P®. J11s1 mpoBepKy BHIIIOJTHEHUS STOTO
MpaBUJIa MOXKHO COCTaBUTH KJIaCCU(PUKATOP MPOTUBOPEUUH ITpa-
BOBbIX akTOB KoHCcTHTYIMU PO.

Cnenytomuii npumep. Koncrutyuus PO cornacho cr. 15 ume-
€T BBICHIYIO IOPUINYECKYIO CUITY, TIPSIMOE JICUCTBUE U PUMEHSI-
eTcst Ha Bce Tepputopun Poccuiickoit deneparviu. Bosnukaer
BONpOC, Kak aenctByeT Koncrurynusa PP B kaxaom Buae npa-
BOOTHOIIEHU.

Bomnpocsl 1751 CTyAeHTOB, H3yYaKOIIUX TEMY:

1) IOT kak TeopeTnyeckoe 3HaHUE;

2) IOT kak mpakTU4ecKoe 3HaHUE;

3) IOT kak cMHTE3 TEOPETUYECKOIO ¥ MPUKJIATHOTO 3HAHMUS;

4) U3N0KUTE B3IJISI/Ibl ABTOPOB, TIEPEYUCIICHHBIX B Maparpade
Ha U3y4aeMylo TEMY.



§ 7. IOpuanveckasi TeXHHKa
H 3aKO0HO/1aTeJLHAd TeXHUKA

[Ipu u3yueHUM IOPUINYECKON M 3aKOHOJATEIbHOW TEXHUKHU
BHauajge HeOOXOAMMO paccMOTpeTh ux moHsTtusa. KOpuauue-
CKasl TeXHHKA — COBOKYITHOCTh METOJIOB, CPEICTB U IpHe-
MOB, UCIIOJIb3YeMbIX B COOTBETCTBUM C MPUHATHIMU ITPABUIAMU
npy BHIPAOOTKE M CUCTEMATU3aIl HOPMATUBHO-TTPABOBBIX aK-
TOB /111 OOECTIeYeHU s UX COBEpIIIeHCTBA. BaxkHeiias ee pa3Ho-
BUIHOCTb — 3aKOHO/IaTe/IbHasl (MPAaBOTBOPUYECKas), B YaCTHOCTH
KOMU(PHUKAIIMOHHAS TEXHHKA.

3akoHo/JaTeJbHAsi TEXHUKA — CHCTeMa MpaBWI U Ipue-
MOB, HUCIIONIb3YyEMBIX CYOBEKTAaMH 3aKOHOAATEBHOTO Ipoliecca
JUTSI OPraHU3allMK 1 OCYITIECTBIICHHU I 3aKOHOIATeIbHOU JIesITeTb-
HOCTH. 3aKOHOJATe IbHAS TEXHUKA JOIKHA 00ECIIEYUTH COOTBET-
ctBre (POPMbI HOPMATUBHBIX MPEAMUCAHUN UX COEPKAHUIO, 10-
CTYMHOCTb, IPOCTOTY U 0OO3PUMOCTh HOPMATUBHOTO MaTepHa-
Jia, ICYEPIBIBAIOIINI OXBAT PETyTUPYEMbBIX BOIIPOCOB U T. .

[loHsTHSA 1OPUAUYECKOM, 3aKOHOAATEBHOM, 3aKOHOMPOEKT-
HOW, 3aKOHOTBOPYECKOM, HOPMOTBOPYECKOW WM MPABOTBOpYE-
CKOW TeXHWKHU MMEIOT pa3HbIii 00bEM M BBICTYMAIOT B KayeCcTBe
yacteit Apyr apyra. Hamboneimmii oObeM UMeeT TOHSATHE I0pH-
nuaeckort TexHuku. KOpunnyeckast TexHMKa KpoMe HOpMOTBOP-
YeCKOU BKJIIOYAET B ce0s1 M MHTEPIIPETAIIMOHHYIO, TTPABOIPUME-
HUTEJIbHYIO TEXHUKY, a TaK)Ke TEXHUKY CUCTEMATU3allud HOpMa-



TUBHBIX ITPABOBBIX AKTOB.

BropeiM 1o 06wemy mocne nonstus FOT smisiercss moHs-
THE 3aKOHOTBOPYECKOU TeXHUKHU. OHO HIMpe MOHATHSA 3aKOHOAA-
TEJIbHON TEXHUKU. 3aKOHOTBOPUECKUI MTPOLIECC BKIJIIOYAET B Ce-
Os1 BCe CTaIK, HAUMHASI C BOSHUKHOBEHHUSI JIeW OYIYIIIEero 3aK0-
Ha, €ro KOHIICILIMH 1 3aKaHYMBasl BHECEHUEM B HEI'O U3MEHEHNH,
JOTIOJTHEHUM M OTMEHBI. 3aKOHOJATENBHBIN K€ MPOLIECC UMEET
OoJiee y3K1Me paMKH: €ro HavyaJbHOMW CTaJuel SBJIseTCs MOsIBIe-
HUe MOTPeOHOCTH B HOBOM 3aKOHE, 3aKOHOATeTbHAS MHUIHATH-
Ba, KOHEYHOUN — MPOMYJIbraiysl 3akoHa. Takum 00pa3oM, 3aKo-
HOZIATEJIbHBIM MIPOLIECC BBICTYIAET YACThIO 3aKOHOTBOPYECKOIO
npouecca. COOTBETCTBEHHO, U 3aKOHOJATEJIbHYI0 TEXHUKY CJle-
JyeT paccMaTpuBaTh Kak 4acTh Oojiee MIMPOKOTO MOHSATHUS — 3a-
KOHOTBOPYECKOM TEXHUKHU.

3aKOHOIPOEKTHAs TEXHUKA SBJISIETCS YACThIO 3aKOHOTBOPYE-
CKOW TEXHHUKU: ITO CUCTEMA TPUEMOB, METOJUK U IIPABUJI pa3pa-
OOTKU KOHIIETIIIMY 1 TeKcTa 3akoHompoekTa. Cepa ee npumveHe-
HUs — niepBas (J03aKOHOIATE IbHASA ) CTAIAS 3AKOHOTBOPYECKOTO
nporiecca. JlanbHeiias padoTa Hajl 3aKOHOITPOEKTOM MPeACTaB-
JsieT coO0il He 3aKOHOMPOEKTHYIO, & 3aKOHOAATEIbHYI0 TEXHUKY.

3aKOHOTBOPYECKAs: U HOPMOTBOPUYECKASA (IIPaBOTBOPUYECKAs)
TEXHUKA SIBJISIOTCA TOXAECTBEHHBIMM TMOHATUAMU. Paznuuue
MEXy HUMH 3aKJII0YAeTCsl B TOM, YTO HOPMOTBOPYECKAs TEX-
HUKa [IMpe 3aKOHOTBOPYECKOM, MOCKOJIbKY MIPEACTABISAET COO0M
CUCTEMY CPE/CTB, IIPUEMOB, MPaBUJ U3JAaHUSI HE TOJBKO 3aKO-
HOB, HO M JIPyTMX UCTOYHUKOB IpaBa (MOI3aKOHHBIX HOPMAaTUB-



HBIX [TPABOBBIX AKTOB, TOTOBOPOB HOPMAaTUBHOI'O COJIEPXKAHUS U
T. II.).

3akoHonaTe/bHasi TEXHUKA — 3TO CHCTEMa CPEJCTB, MPaBUII
¥ TIPUEMOB MOATOTOBKM HauOojee COBEpIEeHHBIX Mo (opme,
CTPYKTYPE U COJIEPKAHUIO MPOEKTOB 3aKOHO/AATEIbHbIX aKTOB.

OpHuM M3 OCHOBOIOJIAraloIMX BOIPOCOB 3aKOHOAATEILHOM
TEXHUKHU SIBJISIETCSI BOMIPOC O CPeACTBAX OPUINY€eCKOro Bbl-
pakeHus BOJIM 3aKOHoAaTeJis1. PaccMoTprM npaBoByIo 103M-
o 1o stomy Borpocy C. C. AnekceeBa (AnekceeB C. C. O6-
miast Teopus npapa: Yuebnuk. M., 2011 C. 488-490).

[ocynapcTBeHHast BOJisl, YTOOBI OHA CTajla MPaBOM, JTOJIKHA
OBbITh BO3BEJIEHA B 3aKOH Y BbIpAKEHA Ha sI3bIKE MpaBa. JTa jes-
TEJIHOCTb OCYILIECTBJISIETCS] HA OCHOBE IOPUANYECKON TEPMHUHO-
JIOTMM MPY TIOMOIIM CIIENUATBHBIX CPEACTB IOPUIUYECKOU TEX-
HUKU.

B coorBerctBun ¢ Konctutynueir P® B ocHOBe rocymap-
CTBEHHOM BOJIM JIEXKUT HApOJHAasl BOJsl. BaxxHbIM BOITPOCOM $IB-
JII€TCSl YCTAHOBJIEHUE COOTHOLIEHM ST HAPOHOW BOJIA M roCcyaap-
CTBEHHOW BOJIH.

CpencrBa 10pUAMYECKON TEXHUKM — 3TO HeEMaTepUaJIbHbIE
(popmBI, U MOMOILIM KOTOPBIX MOKHO CTPOUTH IIPABO — CO3/1a-
BaTh €ro CKeJieT, KOHCTPYKIMH, OOJIeKaTh B IOPUINIECKUN BU]T
€ro cofiepkaHue. ITO COOTBETCTBYIOIIME B OCHOBHOM U/I€AJTbHOU
CTPYKTypE IpaBa CBOETO POja TUIIOBbIE CXEMBI, IOPUANYECKUE
HOPMBI, BXOZSIIIIME B AEUCTBYIOUIYIO CUCTEMY ITPaBa.

['maBHBIMU CpeACTBAMM IOPUIAYECKON TEXHUKH SIBJISIOTCS:



a) HOPMaTHBHOE TIOCTPOEHHE;
0) crCTeMHOE TIOCTPOeHHE;

B) I0pUINYECKIE KOHCTPYKIIWH;
I) oTpacjeBasi TUIMH3AIIUs

O. A. KpacaBuMKOB K CpeACTBaM IOPUIAYECKON TEXHUKHU
MIPUYUCTISET:

1) TepMHUHOJIOTHIO;

2) IOpUANYECKHE KOHCTPYKIINH;

3) npe3ymIuuu 1 (PUKILNY;

4) cucremaruzaimio (cm.: Kpacapuukos O. A. CoBeTckas Ha-
yKa rpaxxaanckoro npasa. Ceepasiiosck, 1961. C. 124-132).

Ormeuas MIONOTBOPHBIM XapaKTep CaMOro Moaxoja aBTopa
K BorpocaM opuandeckon texuuku, C. C. AniekceeB yKa3blBa-
€T, YTO ero MO3UIMsS HYKXHAeTCs B JIONOJTHEHUSIX U YTOYHEHU-
sx. Hapsiny ¢ vHBIM, BBITEKAIOIIUM U3 TIOCIEIYIONIErO U3JIOKe-
HMS, HAJ0 BUJIETh, YTO CUCTEMATU3ALIMS €CTh IPABOTBOpUYECKas
10 CBOE OCHOBE I0PUIMYECKU COJepKaTesIbHasl AESTEIbHOCTD U
C 9TOM TOUKM 3PEHUsI OHA HE MOXKET ObITh MOCTABJIEHA B OJIUH Pl
C TEPMHUHOJIOTHUEN U I0pPUANIECKUMU KOHCTPYKIUsAMU. B TO ke
BpEMsl, €CJIU CBA3BIBATH IOPUIMUECKYIO TEXHUKY CO CTPYKTYpOM
npaBa (a 3TO KpaillHe CyLIECTBEHHO), HEOOXOIUMO Cpelu TeX-
HUKO-IOPUIMYECKUX CPEJICTB BbIIETUTh HOPMATUBHOE U CUCTEM-
HOE TIOCTPOEHHE BOJIM 3aKOHOJATENISI U OTPACIIEBYIO THUITU3AIIUIO
HOPM (K TOMY K€, KaK YK€ FOBOPHJIOCH, IOpUINYECKasi TEXHUKA



BKJIIOUAET MPUEMBI IOCTPOEHUSI HOPMATUBHOI'O MaTepuaa).

HopmaruBHoe nmocrpoenue. IlepeBon Bom rocynapcrsa
Ha SI3bIK [paBa COCTOMT, MPEXK/IE BCETO, B TOM, UTO OHA Ha OCHO-
B€ KaTeropuil MpaBOCO3HAHUs (KaTEeropuid «IpaBo» U «00sI3aH-
HOCTb» U [Ip.) TIPY TIOMOIIM IOPUANIECKON U MHOW TEPMUHOJIO-
T'MH U3JIaraeTcsl B BUJe HOPMATHUBHOIO NPeANUCAHUS — KOH-
KPETHOro, (hbOPMaIbHO 3aKPEIJIEHHOTO T'OCY/IapCTBEHHO-BJIACT-
HOT'O BEJIEHWS1 HOPMAaTUBHOI'O XapakTepa (peryisiTMBHOIO, OXpa-
HUTEJIBHOrO, Ae(PUHUTUBHOIO W T. A.). M3noxeHue rocynpap-
CTBEHHOU BOJIM B BUJIE HOPMbI-IIPEANUCAHNS U €CTh Ta MEPBUY-
Hasl TUIOBAsI CXeMa, C KOTOPOU HAYMHAETCS IOPUAUKO-TEXHUYE-
CKO€ CTPOMTENbCTBO MpaBa.

Cucremnoe nocrpoenue. HopmarvueHas opraHu3anus Bo-
JIM 3aKOHOJATEJIs] HE OTPAaHUYMBAETCS TOJBKO €€ BbIPaKEHHUEM
B BUJIe HOpM-TIpeanvcanuil. HopMaTtuBHbIE peAncanust JOK-
HBI OBITb BBIPAXEHBI B BUJE JOrn4yeckux HopMm. Oco0o BakHO,
9TOOBI MPU HOPMATUBHOM U3JIOKEHUH ObLTH HEPA3PHIBHO CBSI3a-
HBl PETryJATUBHBIE U OXPaHUTEJIbHbIE HOPMATUBHbIE TTPEIIuca-
HUSI.

IOpuanyeckue KOHCTPYKIHH. D10 O0Jiee BBHICOKMI Yypo-
BE€Hb TEXHUKO-IOPUINYECKOTO BBIPAKEHUsI BOJIM 3aKOHOMAATEJIs,
OTpaxarolierd xapakrep (MOJENb) CBA3M MEKAY JIEMEHTaMu U
CTOPOHAMHU JIOTUYECKUX HOPM (XapaKTepUCTUKY IOPUINYECKUX
KOHCTPYKIIMKA Kak Monenn cM.: YeppaniueB A. @. Opuanue-
CKM€ KOHCTPYKILIMH, UX POJIb B HayKe U npaktuke // [IpaBoBene-
Hue. 1972. Ne 3. C. 12 u cnen.). JOpuandeckne KOHCTPyKLIAN



MIPEJCTaBIAIOT COOOM CrierupuIecKoe MOCTPOeHUEe HOPMATHB-
HOTO MaTepuajia, COOTBETCTBYIOIEE ONPEeJICHHOMY THITY WA
BUJIy CJIOKHBIIUXCS PABOOTHOIIIEHUH, IOPUANUECKUX (DAKTOB,
UX CBSI3U MexXAy coOoil. B kaxaoi oTpaciiv npaBa CylecTBYIOT
YCTOSIBIIIMECS] KOHCTPYKIIUHY, BHIPKEHHbBIE TJIABHBIM 00pa3oM B
KOIV(UITMPOBAHHBIX HOPMATUBHBIX aKTaX. TaKOBHI CXeMbI (MO-
JIeJI) COCTABOB MPECTYIJICHUI B YTOJIOBHOM IpaBe, B TOM YHC-
Jie pa3HOOOpa3Hble OOIIKE U CTIeIaIbHble COCTaBbl. TiaTeIbHO-
CTBI0 OTPAOOTKY IOPUINYECKUX KOHCTPYKITUH OTJIMYAETCS TPax-
JaHCKOE TpaBo (pa3HOOOpa3Hble KOHCTPYKIMH JOTOBOPOB, Ha-
NpUMEp TaKuX, KaK UpperyjspHasi TOKJIaka W MPPery/IspHbIA
3aeM; KOHCTPYKIIUSI «OTBETCTBEHHOCTb O€3 BHHBI»; KOHCTPYK-
U1 «IIPUCYTCTBYIOIIME W OTCYTCTBYIOIIUE CyObEKTH» U T. I1.).
CoctaB 1 pa3paOOTaHHOCTh IOPUANYECKUX KOHCTPYKIIVNA SIBJISI-
I0TCSI OJJHUM W3 TOKa3aTesiell TeXHUKO-IOPUANYECKOTO YPOBHS
Pa3BUTHSI ITAHHOM OTPACIU ITPaBa, CTENIEHU Pa3BUTHUS B HEMl HOP-
MaTHBHBIX O0OOIIEHUH, MX OTPAOOTaHHOCTH.

IOpuanyeckrie KOHCTPYKIIMU TIPEJCTABIISIIOT COOOM Kak Obl
TOTOBBIE TUTIOBBIE 00PA3IIbl, CXEMbI, B KOTOPbIE 00JIeKaeTCst HOp-
MaTuBHBII Matepuai. VX wucnonb3oBaHue oOnerdaer hopmy-
JIMPOBaHUE IOPUAMYECKUX HOPM, MPHUIAeT HOPMATUBHOU peria-
MEHTAIUM OOMIECTBEHHBIX OTHOIIEHUI YeTKOCTh U OTpEJIe/ICH-
HOCTb, 00eCrieurBaeT, Clie/IoBaTeIbHO, HeOOXOIUMYIO (hopMalib-
HYIO OIpe/ieJIeHHOCTD MpaBa. BaxkHelas 3aaa4ya npu co3iaHuu
IOPUINYECKUX HOPM, 2 HOpMA TOXe KOHCTPYKIIMSI COCTOUT B TOM,
9TOOBI TIONOOPATh TaKMe KOHCTPYKIIMU, KOTOPbIE COOTBETCTBO-



BaJIM OBl COMIEPKaHUI0 HOPMATUBHOTO MaTepyasia, TO3BOJISLITN Obl
C MAaKCUMAJTbHOU 3(P(EeKTUBHOCTHIO 0OECTIEUNTD MOCTABICHHBIE
3aKOHO/ZIATEJIEM 3a/1a4M.

IOpuanyeckrie KOHCTPYKIIMU CKJIaJbIBAIOTCS HA OCHOBE OINbI-
Ta TIPABOTBOpUYECTBA (B OCHOBHOM KOAM(UKAIIMOHHOTO), B XO-
Jie KOTOPOro OTOMparoTcsl HanOosiee 1eecoo0pa3Hbie U 0TOpa-
CBIBAIOTCS YCTAPEBIIIUE MOJIEN MOCTPOSHUSI HOPMATUBHOTO Ma-
Tepuaia. boblilyio posb B MX BhIpaOOTKE UTpaeT mpaBoBas Ha-
yka. OHa He TOJIbKO TEOPETUYECKU 3aKPEIUISIET U OCMbICJUBAET
CJIOKUBIIIMECS HA PAKTUKE TUTIOBbIE KOHCTPYKIIMU, HO U CTABUT
BOMPOC 00 UX JaJTbHEHIIIEM Pa3BUTUU.

OTtpacseBasa Tunu3anus. Crenuduyeckord KOHCTPYKTHUB-
HOW MO J€EJbI0, 00ECIIEUNBAIOIEN WU3JIOKEHNE BOJIUA 3aKOHOA-
TeJisl Ha SI3bIKE TpaBa, SIBJISIETCSI CTPYKTYPHBIN TUIT IPABOOTHO-
mienusi. HopmatuBHbIe nipeanucanus JUisl KX CUCTEMHOU opra-
HU3AIMU JOJKHBI ObITh U3JI0KEHBI TAKUM 00pa3oM, YTOObl OHU
HE TOJILKO 0OPa30BBIBAIN JIOTUYECKME HOPMBI ¥ CTPOWHBIE I0pPH-
JMYeCKre KOHCTPYKIUMHU, HO U BKJIIOYAJIUCh B CTPOTrO OMpese-
JICHHYIO OTpacJib TIPaBa, COOTBETCTBOBAIUA TUMTUYECKUM YepTaM
OTpacjieBOro MPaBOOTHOIIEHUS. DTO JOCTUrAETCs MyTEM MTOMe-
HIEHUs] JAHHOTO MPEANUCAaHUsl B OTPACIEBON KOIU(PUIIMPOBaH-
HBII aKT, IOJTYMHEHUSI €r0 ONpPe/IeIEHHON CUCTEMEe OOIIMX HOPM,
MIPUMEHEHUS] OTPACIEBON TEPMUHOIOTUU U JIP.

[lo muenuio TuxomupoBa 0. A., BaXHbIM 3JIEMEHTOM 3a-
KOHOJIATeJIbHOU TEXHUKU SIBJISIETCSI HOPMATUBHASI CTPYKTYpHU3a-
I[UsI TEKCTA 3aKOHA, TO €CTh TOYHASI [TOCJIeJOBATEILHOCTD OIepa-



uuil (3aKkoHoJaTeNbHasl TEXHUKA: HAyYHO-TIPAKTUYECKOE MOCO-
oue. M., 2000). K HuM oTHOCATCS:

— JIeWICTBUSI 1O BBIPAOOTKE KOMIIO3UIINH aKTa,

— YCTaHOBJIEHUE €r0 COCTaBHBIX YaCTeu,

— (hopMypoOBaHUe TTPABOBBIX MPEANMCAHUIN, HOPM,

— WCIONB30BaHWE OTCHUIOK U JIPYTUX «IOPUIUIECKUX CBSI-
30K»,

— onpefiesieHre CriocoOO0B U MOPsI/IKA BCTYIJICHUS aKTa B CUITY,

— OTMEHA ¥ U3MEHEHHe JAPYTUX IMPAaBOBBIX AKTOB.

1O. A. TuxoMupoB Ha3bIBACT MPABWJIA JIJIs1 BHIPAOOTKH CTPYK-
TYPbl 3aKOHOJIATEJILHOTO TEKCTA.

Bo-1miepBbIX, HEOOXOIMMO BBIIEIATH B 3aKOHE B KAYeCTBE €ro
IATU COCTABHBIX yacTeid: 1)3aronoBok, 2)mpeamOyiy, 3)Hopma-
TUBHBIE TIPENUCcCaHus, 4)3aKII0UUTEIbHBIE U S)IePEXOIHBIE MO-
JIOKEHUSA. DTO MOTYT OBITh TJIaBbl U CTaThU, Pa3/eibl, IJIaBbl U
CTaThH, YAaCTH, pa3felibl, IVIaBbl U cTarbu. [lomoOHOe WieHeHue
npejionpeesnsieTcsi 00beMOM HOPMAaTUBHOTO MaTepuaia, Ho pu
OJJHOM HEINPEeMEHHOM YCJIOBUU — NMEPBHYHON KJIETKOH CJIy-
JKAT mpaBoBasi HopMa. CTaThbld MOTYT OBITh pa3lie/ieHbl Ha
MYHKTHI C HyMeparyei. 3arojloBOK J0JIKEH ObITh KPATKUM 1 €M-
KMM, CBOETO PO/ia «<HOPMATUMBHBIM JEBU30M>» 3aKOHA. B mpeam-
OyJ1e s OONBINMX TI0 0OBEMY 3aKOHOB Clie/TyeT 3apUKCUPOBaTh
MCXOJHBIE TIO3UIIMHY 3aKOHA U ero 1eyir. Hepenko atomy nocssi-
IIAI0TCS TIEPBBIE CTAThbU 3aKOHA.

B HOpMaTHBHBIX TNpeINUCAHUAX CIIeyeT OTpa3uTh HAOOp



IOpUIMUECKUX MPABUJI IOBEAEHUS KaK (popMyI MPaBOMEPHOTO U
HelpaBOMEPHOro nosejeHus. Bornpoc o kinaccudukamsx mnpa-
BOBBIX (DOPM OCHOBATENHHO pa3pabOTaH B IOPUIMUYECKON JIUTE-
parype. Kpome Tpex OCHOBHBIX BU/IOB HOPM I1O CIIOCOOY MPaBo-
BOT'O PEryJupoBaHus — | )UMNepaTuBHbE NPEANUCAHUSA, 2)103-
BOJIEHHMSI, 3)3ampeTsl — ONpaBAaHbl U Oosee APOOHBIE KJIACCH-
(pukanmu ¢ yuetoM (pyHKIIMOHAIBHOTO Ha3HaYeHUs1 HOpM. Vme-
I0TCSl B BUJly HOPMBI-/1€(PUHULIMHA, HOPMBI-1I€JIM, HOPMBI-ITPUH-
UMb, HOPMbI KOMIIETEHIIMOHHbIE, HOPMBI-ITPEITUCAHUSI, HOP-
MBI-3aMPEThl, HOPMBI-CTUMYJIbI, HOPMBI-CAHKIIMH, a TAKKE HOP-
MAaTUBBI U CTaH/IAPTHI.

3aK/II0YUTENIbHBIE U TIEPEXOJHbIE TMOJIOKEHUS MOCBALIAIOT-
Csl TIOPSAKY BCTYIUIEHUS] 3aKOHA B CUJY (CPOKM BCTYIUIEHUS B
JEWCTBYE, BO3MOKHBI pa3Hble CPOKU JJIsl €ro OTAENbHbIX MO-
JIO)KEHUH ), U3MEHEHUI0O U OTMEHE COOTBETCTBYIOUIMX AKTOB U
UX HOpM, TMOATBEPKIEHUIO MPABONPEEMCTBEHHOCTH, MOpYyYe-
HUIO MPUBECTA HOPMATHUBHBIE aKThl B COOTBETCTBUE C JIAHHBIM
3aKOHOM.

Bo-BTOpBIX, Clle1yeT TaK MOCTPOUTH TEKCT 3aKOHA, YTOOBI CHa-
yajga B HeM ObLIM W3JIOKEHbI 00Ie NonoxeHus (1enb, cde-
pbl JICWCTBUSI, TIPUHIIUIIB PETYIMPOBAHMS, OCHOBHBIE CyObeK-
ThI). Jlasee 1enecoodpasHo (hopMyIMpoBaTH HOPMBI O CTaTyce
CyOBEKTOB MpaBa M UX MpaBax v 00SI3aHHOCTSAX (KOMIIETEHIVN),
B3aMMOOTHOIIEHUSIX Mek 1y co00i. OnpaBaaHO YETKO BbIICISTh
MPOIIeCCyasibHble HOPMbI M B OCOOEHHOCTH MPOIIEYPhl peain3a-
MK MaTepyasibHbIX HOpM. [1oe3Hpl HOpMBI O IOPUAMYECKOI 3a-



IIATE U MEpaxX OTBETCTBEHHOCTH.

B-Tpetpux, Bompoc 00 OTChUIKax B 3akoHomarenbcTBe. C nx
MOMOUIBIO 00ECHeYNBAIOTCSI CUCTEMHBIE CBSI3U MEk]ly HOpMaMu
1 aktamu. Peub uzer o cnoco®ax pacrnpocTpaHeHus AeiCTBUs
JPYruX HOPM Ha TOT XK€ MPEeAMET MPaBOBOIO PETYJIMPOBaHHUS,
KOTOPOMY TOCBSIIIIEH COOTBETCTBYIOIIMI 3aKOH. Takoe «BTAru-
BaHMe» B ero cepy IOKHO ObITh KOPPEKTHBIM U MCKJIIOYATh
KaK UTHOPUPOBAHME JIPyTMX HOPM M aKTOB, TaK U UX MPOTUBO-
peurs ¢ HopMamHM JaHHOro 3akoHa. Ha mpaktuke noryckaercs
HEMaJio OIIMOOK B OIPE/ICICHNH BUIOB OTCHUIOK.

JlomycTUMBI OTCBIJIKA K HOpMaM CBOETO 3aKOHA, KOrja HyKHO
o0ecneynTh CBA3b MEX/y OOLMMHU 1 KOHKPETHBIMH, ClEIUallb-
HBIMU TOJIOKeHUSAMH. OTCBUIKM K TPABOBBIM aKTam OoJiee BbI-
COKOM I0pU/INYECKOI CUJIbl ONpaB/aHbl TOrJa, KOIja HalO Bbl-
SIBUTh MIPAaBOOOpa3yIONIMA UICTOYHUK JAHHOTO 3aKOHA. Bo3MoOXk-
HBI OTCBUIKM K MEXIYHAPOAHBIM aKTaM, PaTU(PULIMPOBAHHBIM U
onoOpeHHBIM Poccreld 1 HakIapIBaOIIMM Ha Hee 00s3aTeb-
CTBa, TpeOylouye sl UX WCTIOHEHHS TPUHATHSI BHYTPUTOCY-
JapCTBEHHBIX akTOB. OTCBUIKM K aKTaM HU3IIEH I0pUANYeCcKOM
CUJIbI OMpaBJaHbl TOI/A, KOIa HEOOXOAUMO YAJIMHUTD «IIPaBo-
BYIO CBSI3b» U OIPEJE/ITh OCHOBaHMS M3/1aHUsI HOBOTO 3aKOHA
WIY J1aTh IOPYYEHHUE MTPUHSATH MOJ3aKOHHBIN AKT.

[To cBoeMy 00bEMY OTCBUIKM MOTYT ObITh CIIEJIaHbl K KOHKPET-
HOMY 3aKOHY B LIJIOM JIMOO K €r0 4acTH, K 3aKOHY B IIMPOKOM
CMBICJIE, K 3aKOHOATENNbCTBY. OHM KacaloTCs Kak JEUCTBYIOIINX,
TaK U MpeJroiaraeéMblX MpaBoBbIX akToB. [Ipnyem Bo Beex city-



Yasix Hy’KHO COOJTIOIaTh «Mepy OTCHUIOK», HE JIOMYCKasi OIMOOK
B BBHIOOpE MX BHUIIOB, a TaKke W30OBITOYHOCTU WMJIM UTHOPHPOBA-
HUS$1, HEJJOOIICHKH.

BaxxHO naBaTh BepHbIE OTCHUIKM K MEkIyHapOJHO-TIPABO-
BBIM AKTaM KaK MEPBUYHBIM ITPABOBBIM UCTOYHUKAM COTJIACHO II.
4 crarbu 15 Koncrturynmun PO.

B-ueTBepThIX, Clie/lyeT IpaBIIbHO UCTIONB30BaTh TAKOU MPH-
€M, KaK OTOBOPKH, KOTOpbIE JIMOO OrpaHUUMBAIOT AEHCTBUE HOP-
MBI, JIMOO BBOIAT YCJOBUsI €€ MPUMEHEHUs, OO MPU3HAIOT
B3aMMHOCTh 00S13aTe/IbCTB YYACTHUKOB MPaBOOTHOIIEHHH. [lo-
6aBUM, YTO OTOBOPKH B MEXAYHAPOIHOM IpaBe UMEIOT JAPyrou
CMBICIL.

B-nsThIX, B TEKCTE 3aKOHA B PEJIKMX CIy4asiX MOTYT OBITh J1a-
HBI TPUMEYaHusI 7151 TIOSICHEHUH MOPSIIKA COOTHOIIEHUS aKTa B
LIEJIOM WJIM €T0 YacTu C APYrMMHU 3aKOHAMU U T. 1. TakoBoO npu-
meuanue B ['K 1o noBony BBeneHus B AeficTBUE I71aBbl 17 moce
MIPUHSATHUS HOBOTO 3€MEJIHOTO KOJEKca.

B-1mecTbix, B 3aKOHOTBOPUYECKOW MPAKTHKE psifa CyOBEKTOB
Poccuiickoit denepaniiyl CTam NOSBISTHCS MPUIOKEHHS K 3a-
koHy. FOpunnyeckasi cuia TakMX MPUIOKEHUNA — JIpyrasi, Io-
TOMY UX HEPEAKO U3MEHSIIOT pelieHusIMU ryoepHaTopoB. Bpsin
JIM 3aKOH HYK/IaeTCsl B TEKCTaX JIBOSIKOrO poja, JOCTaTOYHO €ro
HACBHITUTh TEXHUKO-9KOHOMUYECKUMU U UHBIMH CTICIIMATbHBIMU
HOpMaMH.

B-ceabMbIX, HEOOXOIUMO KOPPEKTHO MCIONIB30BaTh B TEKCTE
3aKOHA WHOCTPAHHBIE TEPMUHBI, YUUTHIBasI X CMBICI B HAITHO-



HaJIbHOM ITPaBOBOM CHCTeMe 1 00ecIieurBasi TOYHOCTD ITEPEBO/IA.
OTMETUM B IaHHOU CBSI3Y MOJIE3HOCTh COCTABJIEHUS INIOCCAPUEB
¥ CJIOBapel MPaBOBBIX MOHSTUN U TEPMUHOB B YCIIOBHAX COJIM-
’KEHM s HAITMIOHAJIbHBIX 3aKOHOJATEIbCTB.

Ha ¢opmupoBanue B3aMMOCBSI3aHHBIX MPHUEMOB 3aKOHOJIA-
TEJIbHOUN TEXHUKU BJIMSIOT MPaBUa MOATOTOBKY U MPUHSATHUS 3a-
KOHOJIaTeJIbHBIX M MHBIX aKTOB. Bosiblline HaJaex bl CBSI3aHBI C
denepanbHbIM 3aKOHOM «O HOPMATHBHBIX MTPABOBBIX aKTaX»,
KOTOpPBIA ON0OpeH B MepBOM uTeHuu B HOs10pe 1997 r. B Hem
COZIepKaTcsi CBOEro pojia HOPMATUBHI K MPOLIEAYpe MOATOTOBKU
3aKOHOITPOEKTOB. DTOT 3aKOH TMOKa He MPUHST.

Bonpocsl 151 CTyAeHTOB, H3y4YaloIUX TeMy:

1) packpoute nonsartue I0T;

2) packpomTe MOHATHE 3aKOHOAATENIbHOM TEXHUKU;

3) Ha3oBUTE MpaBWJIa AJ1s1 BBIPAOOTKM CTPYKTYpPbl 3aKOHOA-
TEJIbHOTO TEKCTA;

4) Ha30BUTE CPEICTBA IOPUANYECKOU TEXHUKH;

5) Ha30BUTE CPEJCTBA 3aKOHOAATEIBHON TEXHUKH;

6) U3JI0KUTE B3MJISAIBI, IEPEYUCIEHHBIX aBTOPOB HA U3y4Yae-
MYIO TEMY;

7) 1opuanYecKas TEXHAKA U 3aKOHOAATENIbHAS TEXHUKA.



§ 8. OcoOeHHOCTH IOPUIUYECKON
TEXHHKH B Pa3HBIX MPaBOBbIX
CHCTEeMaX COBPEMEHHOCTH

1. IIpaBoBas cucremMa — COBOKyIHasl CBSA3b IIpaBa (WM CH-
CTeMBI MpaBa), MPAaBOCO3HAHUS (WM IIPABOBOU KYJIBTYpbl Kak
6oniee oOriero) u npaBo peanusanuu. [IpaBoBylo cucremy He
CclielyeT MyTaTh C MOHSITUEM CUCTEMBI ITPaBa, KOTOPas sIBJISIETCS
JIMILIb YaCTBIO MPAaBOBOU cUcTeMBI. [IoHATHE TPaBOBOM CUCTEMBI
YacTO UCMOJIb3YeTCsl ISl TOrO, YTOObl OXapaKTepU30BaTh UCTO-
PUKO-IIPABOBBIE 1 STHOKYJIbTYPHBIE OTJIMYMS MPaBa Pa3HbIX I0-
CYIapCTB ¥ HAPOAOB.

DjIeMEHTaMH IMPABOBOU CUCTEMBI SIBJISIIOTCS:

Cucrema npasa.

[IpaBoBas KyibTypa.

Peaymzanus npasa.

Krnaccudukanys npaBoBbIX CUCTEM BKJIIOYAET:

PomaHo-repmaHckas mpaBoBasi ceMbsl (MM IIpoeccopckoe
IPaBo).

AHITIO-CAaKCOHCKas TPaBOBasi CEMbSI.

Penvrnosnas npaBoBas ceMbsl.

CyluecTByloT pasHble KJacCU(PUKALUM TPABOBBIX CHCTEM.
OHM U3/10KEHBI, B TOM YKCJIE CIEAYIOUMMU ABTOPaMMU:

Hasug P. OcHOBHBIE TPaBOBBIE CUCTEMBI COBPEMEHHOCTU. M.,



1988.

[aiirepr K., Keriy X. BBegeHre B CpaBHUTENBHOE NTPABOBE-
JeHre B cpepe yacTHOro rnpasa: B 2 T. M., 1995.

Ocakge K. CpaBHUTeNbHOE TPABOBECHUE B cCXeMax: OOIast
u ocooenHas dyactu. M., 2000.

bexpy3 X. CpaBHuresnpHOe npaBoBesieHue. M., 2008.

Jlexxe P. Benukue npaBoBble CUCTEMbI COBPEMEHHOCTHU: CPaB-
HUTEJILHO-TIpaBoOBOM noaxon. M., 2010.

B pomaHo-repmaHckoil (KOHTUHEHTaJILHOM) CUCTEME TTpa-
Ba UMEIOTCS clieyommue 0ocoOeHHOCTH. OCHOBHBIM HCTOYHUKOM
npaBa sIBJISIETCS HOPMATHBHBIN akT — He MeHee 70 % ot o011ero
ymcia apyrux ¢popm npasa. 15 % 3aHUMaeT 0pUANYECKUN npe-
LEACHT (KOrJa 3aKOH He siceH, MpoTuBopeuuB). 10 % 3aHuMaer
00bIYail — OH CYMTAETCS YCTAPEBIIMM MCTOYHUKOM TpaBa. 5 %
NPUXOAMUTCS HA IOPUIMYECKYIO TOKTpHUHY. 1o CTpyKType mpaBo
JeJIUTCS Ha OTpaciu, a OHU AaJiee Ha MOAOTPACIIA U UHCTUTYTHI.
[IpaBo crcTeMaTU3MpPOBAHO U KOAU(PUIIMPOBAHO.

AHIJI0CaKCOHCKOE NMPABO SIBJISIETCS CEMbeld 0OIIero Mmpasa,
NpeleIeHTHOro NpaBa, CyelcKkoro rnpasa. OCHOBHBIM MCTOYHM-
KOM TpaBa siBjisieTcs npereaeHT — 50 % oOiiero yucia apyrux
¢gopm npaBa. HopMaTuBHbBIE aKThl, B TOM YMCJIE U 3aKOHBI CO-
craBistioT 40 %. Ha o6braan npuxomutcs — 10 %. OtcyTcTBYyeT
JieJIeHue MpaBa Ha YacTHOe U IyOnryuHoe. Mex 1y mpeleieHTaMu
Het uepapxuu. [IporeccyanbHoe NpaBo UMEET IPUOPUTET MEpeN
MaTepUaIbHbIM.

MycyabmMaHcKkOe NpaBo pacrpocTpaHeHo B 51 rocynap-



CTBE. JTa [TpaBOBasi CEMbsl UMEET PEIMTMO3HOE conepxkanue. Ko-
paH — OCHOBHOW UCTOYHUK NpaBa. B HeM 250 mpaBoBbIX cTpOd),
KOPOTKUX (pparMeHTOB. 70 — MO BOMpOCaM IpaIaHCKOTO MpaBa,
30 — yrosioBHOrO 1npasa, 15 — yroysoBHoro nporecca, 70 — 1o Bo-
Ipocam MpaBOBOI'O MOJIOKEHUS JIMYHOCTU MY kuuHbl. KopaH no-
noiHeH CyHHOI — MpaBUJIaMM, 3alTMCAHHBIMU YYeHUKamMu My-
xammena. B Hem nmeercs pasznen Maxma, KOTOPbI COAEPKUT
IIPaBOBbIE HOPMBI, BBEJICHHbIE OOrOCJIOBAMU U I0PUCTAMU ITyTEM
TOJIKOBaHMA MpaBoBbIX cTpod Kopana n CyHHBI.

Cembst 00b19HOTO (AppHKaHCKOro MpaBa). IT0 — COBO-
KYIMHOCTb HETIMCAHHBIX TMPaBWJI TMOBEICHUsI, YCTHO TiepeaaBae-
MBIX U3 ITIOKOJIEHH S B IOKOJIEHUE U 3AIUIIAEMBIX TOCYAAPCTBOM.
OCHOBHBIM UCTOYHHMKOM TIpaBa siBiisieTcst oobrdaii —70 %. 15 %
— HOPMATUBHBINA akT. 15 % — mpereaeHT. [1laBHOE B OOBIYHOM
npaBe — cOOMoIeHNE 00SI3aHHOCTEM.

2. CBoeoOpa3ue 1OpUAUYECKOIl TEXHUKH B Pa3HbIX Ipa-
BOBBIX CUCTEMaXx MPOSIBJISETCS B Pa3HbIX IOPUANUYECKUX TIpodec-
cusax (OcakBe K. CpaBHuTENbHOE NpaBOBEICHHE: CXEMaTHYe-
ckuil KommeHTapuil. M., 2008).



Konen 03HaKOMUTEJLHOI'O
¢dparmenra.

Tekct npenocraBieH OO0 «JIutPec».

[IpounTaiiTe STy KHUTY LIEJIMKOM, KYIIUB TOJIHYIO JIETATbHYIO
Bepcuio Ha JIutPec.

Be3ormacHo oriaTuTh KHATY MOKHO OaHKOBCKOH KapToit Visa,
MasterCard, Maestro, co cuyera MOOMJIBHOTO TesiehOHa, C TiIa-
Te)KHOro TepMmuHaia, B cajoHe MTC wmm Cesa3HoOHM, uepe3
PayPal, WebMoney, Aunexc./lensru, QIWI Komenek, 60Hyc-
HBIMU KapTaMu WK APYTUM YI0OHBIM Bam crioco6om.
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