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CoopHuK HayuHO-IpaKkTHUYecKux crateil 111
MeK1yHapOJHON HAYYHO-IIPAKTHYECKOH
KOH(pepeHIIUN «AKTyaJbHbI€e MPO00JIeMbI

NpeaNnpPHHUMATEbCKOr0 1 KOPNOPaTUBHOIO

npasa B Poccun u 3a pyoe:xom».
PAHXul'C, ropuanyeckun pakyJabTeT
um. M. M. Cnepanckoro MHcruryTta
IpaBa 1 HAHOHAJLHOH 0€30MaCHOCTH
(25 anmpeas 2016 roga, r. MockBa)

OprkomureT KOH()epeHIUHA:

MorunaeBckuii C. /I. — qupekTop MHCTUTYTA MpaBa M HAlMOHAJIBHOM Oe3oracHoctn PAH-
Xul'C nipu I1pesunenre PP, nexan opuanueckoro gaxynprera umenu M. M. Cnepanckoro, 1.10.H.,
nipocpeccop, 3acitykeHHbI! 1opucT P®;

Eroposa M. A. —3amecturens AekaHa iopuauaeckoro ¢akyibrera uvenu M. M. Criepanckoro
PAHXuI'C npu Ilpesunenre PP, n.0. 3aB. kapeapoir npeaArnpruHUMATENIBLCKOIO U KOPIIOPATUBHOTO
paBa, J1.10.H., JOLEHT;

Baitman B. A. — 3amectutesns JiekaHa M JOUEHT Kadeapbl MpearpuHUMATEILCKOTO TpaBa
IOpunnyeckoro dakynsrera MI'Y umenu M. B. JlomoHocoBa, 3amectutens [Ipencenarenss Mockos-
CKOI'0 PErMOHAJIbHOTO OT/eNieHus1 Acconmariu iopuctoB Poccun, [ToueTHsli opuct ropoga MockBHl,
K.I0.H., JIOLIEHT.

CoopHuK n31aH Mpu moajaep:xkke MOCKOBCKOro pernoHajJbHOro oraejenust QOome-
poccuiickoii OomecrBennoit Opranmsanun «<ACCOIUAIIA IOPUCTOB POCCUN»

VBakaemble yuraresn!

Ha ropunnyeckom akynsrere umenn M. M. Cnepanckoro MHCTUTYTa npaBa M HAIIMOHAJIbHOW
6e3omacHocTr Poccuiickol akaieMuK HApOJHOTO XO3MCTBA U TOCYAapCTBEHHON CiTy:xObl Tipu [pe-
3ugente P® ycnenHo npogonkaercs Tpagulys IpoBeJeHrs] Hay YHO-TIPAKTUUECKON KOH(pepeHIMn
«AKTyanbHbIe TTPOOJIEMbl TIPEITPUHUMATENILCKOTO M KOPIOpaTMBHOro npasa B Poccun u 3a pyoe-
KOM>.

B Hacrosiiiiem cOOpHUKE MPeICTaBIeHbl HAYYHO-TTPAKTHUECKHE CTAaThH, OATOTOBJIEHHBIE ITPO-
(beccopcko-npenonaBaTebCKUM COCTaBOM BeyIIMX By30B Poccuu npu nojjiepkke Halux MOoCTOsH-
HBIX HAYYHbIX IAPTHEPOB — KPYIHEUIINX I0pUIMYecKUX u3aarenscts Poccuu: nznarenscrea «kOctu-
uuH(pOpM» U U3aaTesbckoi rpymnisl «l0puct».

COOpHHK COCTOWT U3 TPEX OCHOBHBIX YacTel. B mepBoii yacTu Beaylye ClieluaarcThl B 00na-
CTH KOPIIOPAaTUBHOT'O MIPaBa OCBEIA0T Hanbosee BaXKHble BOMPOCHI KOPIIOPATUBHOTO 3aKOHOJATENTb-
CTBa, CHELM(PUKY MTPABOBOrO PEryIMPOBAHMS OTHOLIEHUI B 3TOW cepe, BOIPOCHl PAaBOBOM CyIII-
HOCTU U COJIEpXkKaHUsl KOPHIOPATUBHBIX OTHOIIEHW, B TOM YHKCIIE U B KOMIIAPATUBHOM acIieKTe,
npo0sieMbl KOPIOPATUBHOTO YITPABJIEHUsI, KOPIIOPATUBHON COOCTBEHHOCTH M OpraHU3al[iOHHO-TIpa-
BOBOW CTPYKTYPbI IOPUINYECKUX JIULI.
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MpeANPUHIMATEILCKUX OTHOLIeHUH. Hanborbliee BHUMaHue B Hel ylieJIeHO BOIPOCaM KOHBEPIreH-
UM TyOJIMYHOTO ¥ YaCTHOTO MPaBa M MPAaBOBOMY PETYJIMPOBAHMIO B3aMMOJEHCTBHSI TOCYJapcTBa U
o01ecTBa B 9KOHOMUYECKOH c(pepe. 31ech HAIlUIM CBOE OTpaskeHHe pa3IMyHble IPOOJIeMbl: IIPAaBOBOE
PeryJMpoBaHre TOCYIaPCTBEHHO-YACTHOTO MAPTHEPCTBA M OTHOIIECHUI B Mpoleaype OaHKpOTCTBa,
(bopMupoBaHME Pa3TMYHBIX IPABOBBIX PEKMMOB I'OCYAAPCTBEHHOIO PEryJIMPOBAHUSI B OTHOILIEHUN
XO3SIUCTBYIOIIUX CYOBEKTOB, COIEpKaHKE MIPaB U 00SI3aHHOCTEN MyOIMYHBIX 00pa30BaHUI Kak CyOb-
€KTOB YaCTHOIPABOBbIX OTHOIIIEHUIA, COBEPLLIEHCTBOBAHHE [TPABOBBIX MEXaHM3MOB FOCYJAPCTBEHHBIX
3aKyIMOK U JIpyTue.

OtaenbHble Maparpadgbl BO BTOPOM 4aCTH COOPHUKA IMOCBAIIEHBI BOIPOCaM aHTUMOHOTIOIBHOTO
PeryJMpoBaHus ¥ MpoOieMaM JOTOBOPHBIX OTHOIIIEHUH, BOSHUKAIOIIUX B cpepe mpeArn puHIMATE b~
CKOH IeSATEJIbHOCTH.

B tpetbeit yacTu cOOpHUKA MpeACTaBIeHbl paOOThl MOJIOIBIX YUEHBIX, IMOCBSIIEHHBIE OCHOB-
HBIM BOITPOCaM MPABOBOrO PETyJIMPOBAHMUSI KOPIOPATUBHBIX U MPEIIPUHUMATEIBCKUX OTHOIIEHU.

Hama nayynast koH(epeHIUs sIBJISIeTCS] OTKPHITOW TUIOMIAJKON ISl OOCYXKICHUSI CaMbIX
HACYIL[HBIX BOIIPOCOB MPEANPUHUMATEIBCKOIO U KOPIOPATUBHOIO MPaBa, MPEeIOCTaBISET BOZMOXK-
HOCTb BCEM yUYEHBbIM, 3aHUMAIOIIMMUCS HAyYHBIMU U3BICKAHUSIMU B JaHHOU cepe, KOPIOPaTUBHBIM
I0pHCTaM, paOOTHUKAM MPABOMPUMEHHUTEIBHBIX OPraHOB OJIMKe MO3HAKOMUTHCSI C MHEHUSIMU BEIy-
[IMX CTIEIMATMCTOB B JaHHBIX OOJACTSX IMpaBa, MPEAOCTaBISET MPOCTOP AJIsi HAYYHOW TUCKYCCHUM,
BBISIBJISIET HauOoJIee BaXKHbIE M CJIOKHBIE JIJIs1 TPABOBOTO PETYJIMPOBAHUS ACTIEKTH KOPIIOPATUBHBIX
OTHOIIIEHUI 1 TIPAaBOBOT'O PEryJIMPOBaHMS MPEAIIPUHUMATENILCKON IEATEIbHOCTH.

CepbesHbIM (hakTOPOM, CYIIECTBEHHO MOAHUMAIOIIMM PEUTUHI JAHHOTO MEPONPUSATHS, ABJIS-
eTCsl y4acTue B HeM IpeAcTaBuTesiel (pegepaabHON aHTUMOHOIIONBHOM CITYKOBI, Cy/Iell COCTaBOB IO
SKOHOMHYECKUM CIOpaM U paOOTHUKOB TOCYIAPCTBEHHBIX KOPIOPALIMI M KPYIHBIX KOPIOPALU C
rOCYJAPCTBEHHBIM YYaCTHEM, UTO JIAeT BO3MOKHOCTb €r0 YYacTHHKAaM HENOCPEACTBEHHO O3HAKO-
MUTBCS C UX MO3ULUSAMU, CBA3aHHBIMU B BOIIPOCAMY IIPABONPUMEHEHUS U CTIEUU(UKN pean3aliu
KOHKPETHBIX [TPABOBBIX PEKMMOB, YCTAHOBJIEHHBIX FOCYJAPCTBOM B OTHOILIEHUH KOMMEPUYECKUX KOp-
ropauui.

[Nonaraem, 4to TpaauIys IPOBEAEHHS MOAOOHON KOH(EPEHIIMY BHOCUT 3HAYUTEIIbHBIA BKJIA
B Pa3BUTHE POCCUICKOW IOPUANYECKON HAyKU U HayKH MPeANPUHUMATEILCKOTO U KOPIIOPaTUBHOTO
npaBa. Hazmeemcsi, 4to pe3ysbTaThl HAy4YHBIX pa3paOOTOK, HAIIEAIINEe OTPAXEHUE B MpeCTaBIICH-
HOM COOpPHMKE HAyUHBIX CTaTei, BHI3OBYT IIMPOKYI0 HAYYHYIO MOJIEMHKY, OYAyT MOJIE3HBI B MPABO-
MIPUMEHUTENILHON MPAKTUKE, a TaKKe OyIyT MHTEPECHBI IMMPOKOMY KPYTy MPAKTUKYIOLIUX IOPUCTOB,
npenogaBaresiei, CTyIeHTOB U MPEACTaBUTENIeH I0PUANIECKOTrO COOOIIECTBa, UHTEPECYIOMIMXCS MPOo-
O1IeMaTHKOI MPaBOBOT'O PETYJIMPOBAHMS MPEIPUHAMATETHCKON AEATEIBHOCTH U IESITETbHOCTH KOP-
roparui He ToJbKo B Poccum, HO 1 3a pyOeskom.

C yBaxkeHuem,

OTBETCTBEHHbIE PeJaKTOPbI COOPHUKA

Hupektop MHCTUTYTa TIpaBa ¥ HAIIMOHATBHON O€30MacCHOCTH, AE€KaH I0PUAMYECKOro (haKyiib-
tera uM. M. M. Criepanckoro MHCTUTYTa mpaBa 1 HalMOHAJILHOW Oe30macHocTU Poccuiickoi akae-
MUH HAPOJHOTO XO35MCTBA U TOCy1apCTBEHHOM ci1y:k0bI ipu [Ipesunente PO, noktop opuanyeckux
Hayk, npoceccop, 3aciykeHHbli opuct Poccuiickoit ®epepaiiuu

C. . MoruaeBckuii

3amecturensb JeKkaHa opuardyeckoro dakynerera um. M. M. Cnepanckoro MHctutyTa npasa
Y HallMOHAJIbHOH Oe3omacHocT Poccuiickoit AKaieMuy HapOIHOTO XO3SICTBA U TOCYAAPCTBEHHOM
cyx0sl ipu [Ipesunente PO, n.o0. 3aBeayiomiero kageapoi mpearnpruHIMaTeIbCKOro 1 KOpropaTuB-
HOTO TIpaBa, JOKTOP I0PUANIECKUX HAyK, JOLEHT
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NM-A R
VL. A. LIOPUbdA

VYBakaemble Kosteru!

Crao no6poit Tpaguiueit Berpedatbes Ha FOpunndyeckom dakynbsrere Poccuiickoi akageMun
HApOJIHOTO XO3SIHCTBA M rocyAapcTBeHHON ¢y xObl ipu [Ipe3unente PP B pamkax Mex T yHapOTHOM
HAyYHO-TIPAKTUIECKON KOH(PEPEHIINHU « AKTYaIbHBIE TPOOIEMBI MPEANPUHUMATETLCKOTO U KOpIIopa-
THBHOTO TipaBa B Poccuu u 3a pyoesxom». KoHdepeHims oObequHsIeT BeIyIUX POCCUACKHX CTielra-
JIMCTOB B chepe MpeIpHHIMATEIHCKOTO U KOPIIOPATUBHOTO MPaBa C LEJIbIo 00CYKICHU ST COBPEMEH-
HBIX IOPUIMYECKUX MPoOieM B cepe OM3Heca U BRIPpaOOTKH MPEAJIOKEHHIA TI0 COBEPIIIEHCTBOBAHUIO
3aKOHOZIATENILCTBA U MPABOMPUMEHHUTEHHOM MTPAKTUKH, HAITPABJIEHHBIX Ha co3/1aHue B Poccun Kom-
(hopTHOI NpeANPUHUMATETBCKOUN CPEIbL.

B ycnoBusix riyboKOro SKOHOMHUYECKOTO KPHU3HCa U 3aBEpILEHHUsT IPbl YIIIEBOIOPOIOB ToCy-
JapCTBO CTOJIKHYJIOCH C HEOOXOAMMOCTHIO TIEPEOCMBICITICHHS POJIU TPeAIIPUHUMATENIEN B SKOHOMUKE
Poccru v puHATHS paJuKalbHBIX MeEp, HAIIPABJIEHHBIX HA CO3/aHKE MPUBJIEKATEILHBIX YCIOBHUIA
1151 BeJCHU S PEeIIPUHUMATEIICKOM JesITeIbHOCTH. He yanBUTEeIbHO, UTO B MIOCIIEJHEE BpeMsl ITpo-
OnemaM TMOIIEPKKHM MaJoro M CpeJHero OM3Heca CTalo YAENSIThCS TaKk MHOTO BHUMAaHUS CO CTO-
POHBI OPraHOB rOCYAAPCTBEHHON BiacTH. TeM He MeHee, OMHUMU TMPU3bIBAMH IMBEPCH(PHUIIMPOBATD
SKOHOMUKY M aKTMBU3UPOBATh MHUIMATUBHBIX JIIOZIEH CIIOKHO. B yCIIOBUSIX PHIHOUHBIX OTHOIICHUI
HYKHBI CHCTEMaTU4YEeCKUE U peasibHbIe YCHJIHS BJIACTH MO 3alUTe YaCTHON COOCTBEHHOCTH U MHTEpe-
COB IMpeANpUHUMATENIEH, OPraHU3aIMKU OJIaronpUsITHON SKOHOMUYECKOH Cpejibl, yCTPaHEeHHIo Oapbe-
poB 1151 OusHeca. TOJNBKO Ha TakoW 9KOHOMMKO-TIPABOBOM OCHOBE MOTYT YCHEIIHO peniaThCsi BCe
COIMATLHO-9KOHOMUYECKUE TTPOOIEMBI.

CoBepli1IeHCTBOBaHME HOPMATHBHOW IIPAaBOBOM OCHOBBI M IPaBOIPUMEHUTENILHOM MPaKTUKU B
cepe mpeanpuHUMATEebCTBA JOKHO OCHOBBIBAThCSI HA TIOMCKE HOBBIX IOPHIMUYECKUX KOHCTPYK-
i, obecrieurBaniux 3pOEeKTUBHOE B3aMMOJCUCTBUE U OaJlaHC MHTEPECOB rOCYAApPCTBa, SKOHO-
MUKH ¥ OM3HECA, TAPMOHH3ALIMIO KOPIIOPATUBHBIX OTHOIIEHHIA. VIMEHHO Ha 3TO HalleJIeHbl Hay4HbIe
JMCKYCCHH, TIPOXO/IMBINME B paMKax KOH(DEPEHIMH, U CTAaThbH, pa3MellIeHHbIe B IAHHOM COOpHUKE.

CoBpeMeHHbIE UIeH aBTOPOB COOPHUKA OTIIMYAIOTCS HOBM3HOM M TITyOMHOM aHaM3a, 3aciy-
JKHBAIOT TOTO, YTOOBI 3aKOHO/IATENb OOPATHJI HA HUX BHIMAHHE U UCTIONb30BAI C IS0 TPUBE/ICHHUSI
MPEANPUHIMATEILCKOTO 3aKOHOATENILCTBA B COOTBETCTBUE C MOTPEOHOCTSMH HAIEH SKOHOMHKH.
Crarbu OylyT MHTEPECHBI TAKXe M MPABONPUMEHUTENISIM B KAUueCTBE IyTEBOAUTENS MO CIIOKHBIM
BOIPOCaM MPeAIPUHUMATENILCKOTO U KOPIIO

PaTHBHOTIO IpaBa.

C yBaxeHuew,

3amecTuTesb AekaHa FOpuanueckoro akyaprera MOCKOBCKOTO rocy1apcTBEHHOTO YHUBEPCH-
teta uMeHu M. B. JlomoHOcoBa, 3amectutens [Ipencenarens MockoBckoro oraeneHus: Accouuya-
uuu opuctoB Poccuu, raBHbli pefakTop uznarenscrsa «fOcruimnagopm», IouyeTHslii opuct ropoaa
MOCKBBI, KaHIUIAT IOPUAMYECKUX HAYK, JOIIEHT

B. A. Baitnan

VYBaxaemble KoJlieru!

25 ampensa 2016 ropa B Poccuiickoil akageMyuu HapOJHOTO XO3SMCTBA M I'OCYJapCTBEHHOMN
ciyx0bl ipu [Ipesunente PP kadenpoit mpeanmpruHUMATETHCKOTO U KOPIIOPATUBHOTO TpaBa I0pH-
ardeckoro akynsrera uveHrn M. M. Crniepanckoro Ha 6a3ze MHCTUTYTa TipaBa WM HAIMOHAJIBHOW
Beszonacnoctt PAHXul'C BHOBb pOXOOUT Mek/1yHapogHasl Hay4YHO-TIPAKTUYECKash KOH(EepeHIMs
«AKTyanbHbIe TTPOOJIEMbl TIPEITPUHUMATENILCKOTO M KOPIOpaTUBHOro npasa B Poccun u 3a pyoe-
JKOM», CETOIHSIIHSISI KOH(EepEeHIUs cTaia yxke TPeThbed 1 MpruoOpesia CTaTyc exXeroxHom.

Kongepenimsa TpagAUuLMOHHO MPOXOAUT NpU MH(POPMAIMOHHOW mnoajepxkke M3narenbckoi
rpynnsl «fOpucr», KoTopasi aHOHCMpYyeT NPOBEIeHUE JaHHOW KOH(EpEeHIIMU U aKTUBHO COTPYIHU-
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JUYECKUI MUD».

[TpoBoaymas koOH(EpeHIMsA JaBHO CTajla MUIOIAIKON /11 AKTUBHOM HAYyYHOU M TBOPYECKOW
JMCKYCCHHU KaK POCCUHCKHX ¥ THOCTPAHHBIX YYEHBIX, TAK U PAKTUYECKUX paOOTHUKOB B chepe Kop-
MOPATUBHOI'O M MPEANPUHMUMATENIBLCKOTO TIPaBa, a TAKKe MPEe/ICTABUTENIEN FOCYJApCTBEHHbBIX CTPYK-
TYp, HENOCPEICTBEHHO MPUMEHSIONIUX POCCUICKOE 3aKOHOJATENIbCTBO U HOBBIE Hay4HBIE pa3pa-
OOTKU POCCHICKHX MPABOBEIOB B YKa3aHHOU cepe.

AKTyasibHBIE TEMBI, PACCMOTPEHHBIE aBTOPAMU CTaTel MPeICcTaBIeHHOro HayYHOTrO COOPHUKA,
0e3yc/IOBHO, Oy/ly peai30BaHbl B HAYYHOH JESATEIbHOCTH U BOCTPEOOBAHBI B MPABONPUMEHHUTENb-
HOH TMpaKTUKe. 3HAUMMOCTh MPOBEICHUsI TAKUX KOH(EpEeHIMi CBsi3aHa He TOJIBKO C HEOOXOIu-
MOCTBI0O OOMEHA Hay4YHbIM OITBITOM BEAYIIMX POCCUHCKHMX YUEHBIX U MX MHOCTPAHHBIX KOJUIET, HO
U ¢ HEOOXOIUMOCTBIO TIOCTOSIHHOTO COBEPIIEHCTBOBAHMSI POCCHICKOTO 3aKOHONATENbCTBA. JTO, B
MIEPBYIO OYEpe/ib, OTHOCUTCS K HAYYHBIM CTaThsIM, PACKPBIBAIOIIIM IIPOOJIEMHBIE ACTIEKThI KOPIIOpa-
THBHOTO TpaBa B Poccun 1 3a pyOeskom, BOPOCH! MPUMEHEHHSI aHTUMOHOIIOIBHOTO 3aKOHO/IATE b~
CTBA, TIOCBSIIIEHHBIE MPOOIeMaM SKOHOMUYECKOTO B3aUMOJICHCTBH S OM3HECa U TOCYIapCTBa, a TAKKe
MHOTHE JIpyTre paboTHI.

7Kenaio BceM yyacTHUKaM KOH(pepeHIIMY AATbHENIIINX TBOPYECKUX YCIIEXOB U HAYUHBIX JOCTH-
xeHuil. M3narensckas rpynmna «fOpuct» 1 HallM crieliyaibHble U3/1aHUs BCET/ia TOTOBBl OKa3blBaTh
BCECTOPOHHIOK HAYYHYIO MOJIEPKKY YUYEHBIM-IOPUCTaM B PELIEHUH UX MPO(ECCUOHANBHBIX 33/1a4.

C yBaxeHuew,

3aBeyoIMi Kadheapon rpaxaaHcKoro oomecTBa MOCKOBCKOTO rOCYIapCTBEHHOTO MHCTUTYTA
MeXk/IyHapOJAHbIX OTHOILIIEHU MUHUCTepCTBa MHOCTPaHHBIX Jes Poccuiickoit ®depepalivu, riaBHbIMA
penaktop Uznarenbckoit rpynmsl «HOpucT», OKTOp I0puaAnMYecKUX HayK, mpodeccop

B. B. I'pu6
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AKTyajibHbIE€ BONIPOCHI KOPIIOPATHUBHOIO NpaBa

HpaBOBbIe OCHOBaHMA I PA3BUTHUA MOJIOKEHUH 0
KOPpHnopaTuBHOM KOHTPOJIE€ B I'Pa’;KJaHCKOM 3dAKOHOAATCJIbCTBEC

Morunesckuit Ctanuciaas IMutpueBny

Hupextop MHCTUTYTA TpaBa ¥ HAIMOHAJIBHOW Oe3omacHocTH Poccuiickoli akageMun Hapoj-
HOT'O XO3SIICTBA U TOCyIapCTBeHHOM ciryxkO0bl Tipu [Ipesunente PD, [lekan opuandeckoro hakyib-
teta umMeHr M. M CrniepaHckoro, 3aciyxkeHHblii opucT PP, JOKTOp I0pUInYecKUuX HayK, mpogeccop

Eroposa Mapus AJjiekcaHIpoBHa

3amecTuTenb JAeKaHa opuaudeckoro gaxynprera umenn M. M. Crnepanckoro MHctuTyTa
MpaBa M HaIMOHAJBbHOW Oe3omacHocTU Poccuiickoil akaieMUM HapOAHOTO XO3SICTBA M TOCyAap-
cTBeHHOU ciyxObl ipu [Ipe3unente PP, u.o. 3aBeaymomero kadeapoi MpeanpruHIMATEIbCKOTO U
KOPIIOPATUBHOTIO MpaBa, JOKTOP IOPUANYECKUX HAyK, JOLUEHT

He cmoTps Ha cTpeMuTeNnbHOE pa3BUTHE 3aKOHOJATEJBHOIO Ipoliecca B cdepe MpaBoBOro
PEryJIMpOBaHUsl OPraHU3ALMK JESTEIBHOCTA KOPIOPALIUi, 10 HACTOSIIETO BPEMEHU BOIIPOC O «KOp-
MOPaTUBHOM KOHTPOJIE» OCTAeTCsl BHE IOJISl 3aKOHOJATENIbHOrO perynupoBanus. IlpennpunsaTas
MONBITKA JIETUTUMALIMM JAHHOTO UHCTUTYTA, UMEIOILIEr0, HECOMHEHHO, CYIECTBEHHOE 3HaYE€HHe IS
OTEYECTBEHHOTO KOPIOPATUBHOIO MIPaBa, HE CTOJIBKO CBA3AHHOE C HEOOXOJMMOCTbIO KOHBEPIreHIMN
IIPaBOBOTO PETYJIMPOBAHUS POCCUICKON U €BPOIENCKON MTPABOBBIX CUCTEM !, CKOJIBKO € TEM, UTO JIaH-
HBIl UTHCTUTYT SIBJISETCS MPAKTUYECKU OCHOBOIIONATAIOIINM 151 (hOPMUPOBAHUS [IPABOBOTO PEXKUMA
OTBETCTBEHHOCTHM YYaCTHUKOB IOPUIMYECKHX JIMIL 32 HEIIPaBOMEpPHbIE AEHCTBHS KOPIOPALMiA, 4TO
HAaXOJUT CaMO€ HENOCPEACTBEHHOE BhIPAXKEHUE B AHTMMOHOIIOIBHOM PETy/IMPOBaHUM, OCOOEHHO B
cepe cAenoK Mo SKOHOMUYECKON KOHLIEHTPALUH.

ITosTOMy COBEpILIEHHO €CTECTBEHHO, YTO MHCTUTYT KOPHOPATUBHOIO KOHTPOJIS B COBPEMEH-
HOM IpakIaHCKOM 3aKoHozjartesibctBe PO OGeper cBoe Haualo B MPABOBBIX MHCTUTYTAX AaHTUMOHO-
MIOJIBHOTO pery;IMpoBaHusi. B mepByo odepesap 310 KacaeTcss MHCTUTYTa «a(UIMpPOBaHHbBIX JIUID» 2
Y HaXOIUT CBOE MPOAOJDKEHUE B MHCTUTYTE KOPHOPATUBHOIO KOHTPOJIS, PEIIAMEHTUPOBAHHOIO Y.
8 cr. 11 3akoHa o 3amuTe KOHKypeHmn® (naee — 303K), KOTOphIi ycTaHABIMBAET KPUTEPHH TAKOTO
KOHTpoJs. [IpaBaa, OHM OTHOCATCS K IPAaBOBOMY PEKMMY KapTeJbHBIX COIVIAIIEHUH, HO 9TO COBEp-
IIEHHO HE 03HAYaeT, YTO OHU HE MOTYT OBITh IPUMEHEHBI B pa3pellieHNH CIIOPOB B CBSI3U C YCTAaHOB-
JIeHHeM KOPIIOPATMBHOTO KOHTPOJISI B KAYeCTBE OOIIEro MpaBuiia rpakJIaHCKOTO 3aKOHOAATEIbCTBRA.
Tewm Oonee YTO aHATIOTUYHBIA NIPELIEICHT yXKe UMEETCsI B OTHOIICHUH KpuTepreB aduiImpoBaHHO-
CTH, IIOCTPOEHHBIX B TOM YHMCJIE U HA KPUTEPUSX MIPaBa y4acTusl B KOPHOpalMU. YCTpaHEHHUe MOJIOo-
’KEHMI1 00 OTBETCTBEHHOCTH KOHTPOIUPYIOIIUX Jiuil (cT. 53.4 mpoekta u3menenuii B 'K Pd*) Bnonne

' Cm., Harp.: [Ipsiuenko E. B. Kontposns 3a kopriopatmsmu: JoKTpuHa U npaktika. M.: Magorponvk Menua, 2013. — C. 140;
Hemaraesa T H. CyneGHbli peniesieHT 1 mpaBa yestoBeka // Poccuiickoe npasocyanue. 2011. Ne 10. — C. 32.

2 Cr. 4 3akona PCOHCP or 22 mapta 1991 r Ne 948-1 «O KOHKYypeHIIMU ¥ OTPAaHUYEHUH MOHOIOIMCTUYECKON AESATENbHOCTU Ha
ToBapHbIX peiHKax» // Bemomoctit CH/L u BC PCOCP, 18 anpens 1991 r., Ne 16, ct. 499.

3 ®3 or 26 mions. 2006 r Ne 135-03 «O 3ammTe KoHKypeHImu» // C3 P® 31 urons 2006 T, Ne 31 (1 4.), c1. 3434,

4 ITpoekT PenepanbHoro 3akoHa Ne 47538-6 «O BHeceHMM U3MEHEHU B 4aCTH NIEpBYI0, BTOPYIO, TPETHIO U YeTBepTyIo I paskiaH-
ckoro koziekca Poccuiickoit ®esiepanini, a Takke B OTIENbHbBIE 3aKOHOZATeNbHbIE akThl Poccuiickoit ®enepanun» (pen., npunsaras I'J]
@®C PP B I urennu 27 anpens 2012 r) // CIIC Koncynsrant ITmoc.

11
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n3meHeHuit B 'K P®).

Bwmecrte ¢ Tem, mporpeccuBHbI XapakTep MPeAIosaraBIierocsi MHCTUTYTa KOPIOPAaTUBHOTO
KOHTPOJIs1 ObLT HECOMHEHEH. B cuity oTkIoHeHHOW HbiHEe HOpMBI cT. 53.3 'K P® ycranaBnuBamch
TOYHBIE KPUTEPUH KOPIOPATUBHOTO KOHTPOJIS, IPU KOTOPBIX BBIICNSITICH CYOBEKThI IIPAaBOOTHOIIIE-
HUS1 KOPHOPAaTUBHOIO KOHTPOJISA (KOHTPOJIUPYIOILEE JIULO U MOJKOHTPOJIBHOE JIULIO); OMPEAEsIICS
OOBEKT ITOTO MPABOOTHOIICHHUSI — «BO3MOKHOCTb OIPEIENSTh JEUCTBUS (PEIIeHus]) TAKOTO I0pHUIH-
YECKOT0 JIMLAa»; a TAKKE PErIAMEHTUPOBAJICS] OTKPBITHIN IEPeYeHb OCHOBAHUI KOPIIOPATUBHOTO KOH-
TPOJISl B BUJIE MOJNOKUTEIBHBIX MTPE3YMITIHMA, TPU HATTMYUU KOTOPBIX CYOBEKT MPABOOTHOIIECHUS MOT
OBITh IPU3HAH B KAUeCTBE KOHTPOJIMPYIOIIEro Juia: 1) mpsiMmoe uin KOCBEHHOE IpeodiiajaHue yJa-
CTHE B YCTaBHOM KaIMTaJle MOAKOHTPOJIBHOTO JIMIA; 2) BOZMOKHOCTb OMpeessaTh n30paHue (Ha3Ha-
YEeHHe) eIMHOIMYHOIO UCIIOJTHUTEIbHOTO OpraHa (YIpasJisionield OpraHu3aliy Win YIPaBIISIOLIEro)
1 (1) OoJiee MOMIOBUHBI COCTaBa KOJIIETMAJIBHOTO OpraHa yIpaBJIeH!sI TAKOTO I0PUMUYECKOTO JINIIA;
3) HajIMuMe JOroBOpa, ONpPeIeIsIoIIEro paB KOHTPOIMPYIOIIETO JIMLA, TO3BOJISIOIIME EMY ONpesie-
JISITh YCJIOBUSL €r0 ACUCTBHS B TPaXKJAHCKOM 000poTe; 4) HAIMUKe MHOW BO3MOKHOCTH J1aBaTh yKa-
3aHMs 00s13aTesNIbHbIE /151 TOQKOHTPOIBHOTO I0PUANIECKOTO JIUIIA.

OpHako B MpPaKTMYECKOM IUIAHE peaju3alvsl NpPEeArosaraBuIeiicsi HOPMbl B UTOre AOJDKHA
OblJIa OrpaHIYMBATHCS YCMOTPEHHEM Cy/la, TaK KaK OOJIBIIMHCTBO OCHOBAHHIA KOPIOPATUBHOTO KOH-
TpPOJIsE UMEJIM OLIEHOUHBIN XapakTep. EAMHCTBEHHBIMU KOJMYECTBEHHBIMU XapaKTEPUCTUKAMU KOp-
MOPaTUBHOIO KOHTPOJISL SIBJISUTUCH KOJMUYECTBEHHbIE MOKA3aTeIM OTHOCUTEJBHOTO (B MPOLEHTHOM
BBIPQXXEHUH) U aOCOMIOTHOTO (B TOYHOM KOJMUYECTBEHHOM SKBUBAJICHTE) BIAJICHUSI U PACTIOpsiKe-
HUS aKIUAMU (M (WIK) JOJISIMH) XO3MCTBEHHBIX OOIIECTB M OTHOCUTEJIBHBIN TTOKa3aTe b y4acTus B
opraHax yrpasJieHUs] Kopriopaiuei. Bce nHble okasaresiv UIMeJM He MPOCTO KaYeCTBEHHBIE XapakK-
TEPUCTUKH (HaIpUMep, YCJIOBHUS I0TOBOPA, COAEPKAIIME BIACTHBIE TIOJIHOMOYMSI KOHTPOJIUPYIOLLETO
mna, 3(p¢GEKTUBHOCTb KOTOPBIX MOIJIA OBITh OCTIOPEHa B CyIeOHOM MOpSsi/IKe), HO Iake B MPUHIIUIIE
HOPMBI OLIEHOYHOTI'O XapakTepa (BO3MOXHOCTbh OKa3blBaTh PELIAIOLIEee BO3AECUCTBUE WU ONPEESTh
JEHCTBUSA).

Bce 3t pakTophl B MTOre NpUBEIY K TOMY, YTO HOpMa O KOPIIOPAaTUBHOM KOHTpose (cT. 53.3
'K P®) 1 OTBETCTBEHHOCTH JIUILI, KOHTPOJIUPYIONIMX Iopuandeckoe Juio (ct. 53.4 'K P®), ve Obun
B BBEJIEHBI B cofepkaHue pedopmupoBaHHoro I'paxknanckoro kogekca P®, 4To BbI3BIBAET TOJIBKO
COXaJICHUE 10 HECKOJbKMM COOOpakeHUsIM. Bo-TiepBbIX, MOJNOKEHUs HEMPUHATON CT. 53.4 Briep-
BbIE [TPeyCMaTPUBAJIX BO3MOXHOCTb IPSIMOTO IPUMEHEHM I COJIMJAPHON OTBETCTBEHHOCTH KOHTPO-
JIMPYIOIIETO JIUIA C TOAKOHTPOJIBHBIM, 4TO (PaKTUYECKH O3HA4alIo0 Obl «IIPOPHIB» BO BBEICHHU B
OTEUYECTBEHHBII I'PakIaHCKUI 000POT aHAJIOra JOKTPUHBI «CHATHUS (MM IMPOKOJIa) KOPIOPATUBHOU
ByaJli», B KOTOPOM OCTPO HYXJIA€TCsl COBPEMEHHOE COCTOSIHUE PHIHOYHBIX OTHOLIEHUH, OCKOJIBKY
UCIIOb30BaHUE MTPUHITHIIA TOOPOCOBECTHOCTH, B YACTHOCTH HOBBIX IIPABHJI O B3bICKAHWH YOBITKOB Ha
ocHoBaHud 11. 4 c1. 10 'K P®, B 1anHOM ciy4ae He MO3BOJISIET BOCCTAHOBUTD HAPYILIEHHOE UMYIIIe-
CTBEHHOE COCTOSIHHE TOTEPIEBIINX. BO-BTOPHIX, OJIOKEHUsT 00 0OpaIleHnH B3bICKAHUSI HA KOHTPO-
JIMpYIOIIee JIMI0 UMEIOT CYILIECTBEHHOE 3HaUe€HHEe B SKOHOMHUECKOM 000pOTe, 3HAUUTENILHO PACIIIH-
Psisi KPYT OTBETCTBEHHBIX JIMII, B OTHOIIEHUH KOTOPBIX MOKET ObITh IpMeHeHa caHkius cT. 53.1 T'K
P®. B yactHOCTH, 3TO MOXET O3HAYaTh BOBMOKHOCTh TPEOOBAHMU S TIOJKOHTPOJIBHBIM JIMIIOM B3bICKa-
HUS YOBITKOB C KOHTPOJMPYIOIIETO JIMIA, YTO MPUOOPETAET CYIIECTBEHHOE 3HAUSHNE B OTHOILICHUSIX
BHYTPU T'PYIIIbI JIMLI, K COMIAIIEHUSAM KOTOPbIX HEIPUMEHUMbl aHTUMOHOIIOJIbHBIE OrpaHUYeHus (1.
7 ct. 11 303K). B-TpeTbux, ycTpaHsIoTCs U3 000pOTa TaKXke CIyvYau BO3MOKHOCTUA BOCCTAHOBJICHUS
MMYIIECTBEHHOTO MOJIOKEHU S MOTEPIIEBIINX B CIyYasX KOCBEHHOTO KOHTPOJIS B IPyIIIE JIMILL (4acTu
8 1 9 cr. 9 303K), Korma Mepbl OTBETCTBEHHOCTH MOTYT OBbITh PeaTM30BAHbI TIOCPEICTBOM 00sI3a-
TEeJbCTBA U3 BO3MEIlEeHUs Bpeaa. B utore orcyrcrBue B I'pakganckom konekce PO cnenmanbHoro
MHCTUTYTA KOPIOPATUBHON OTBETCTBEHHOCTH CYIIECTBEHHO 0OEIHSIET COBPEMEHHBIN I0pUINIYECKHUIt
000poT. OcTaercst TONbKO HAAEATHCS Ha TO, YTO MOJOKEeHuUsI nmpoekTa n3meHnenuii B 'K P® o kopro-
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3aKOHOJATENILCTBO B CKOPPEKTUPOBAHHOM BUJIE CITYCTSI HEKOTOPOE BPEMS, TaK KaK B HUX CyILLIECTBYET
ocTpasi MOTPeOHOCTb.

Bwmecte ¢ Tem, B aHTUMOHOIIOJIBHOM 3aKOHOJATENILCTBE YK€ HCIIOJb3YETCSl YCTOSIBILASCS
CUCTEMa KPUTEPUEB KOPIIOPATUBHOIO KOHTPOJIS, PEITIAMEHTHPOBAHHASI B OTHOIIEHUM AHTUKOHKY-
PEHTHBIX COIVIAIIIEHUI, COTJIACOBAHHBIX AEWCTBUM, KOOPAMHAIIMN YKOHOMHYECKOU NEATEIbHOCTH U
CHEJIOK 10 SKOHOMHUECKOW KOHIIEHTpaluu. [1py 3TOM eciii B OTHOIIIEHHMH OCHOBHOTO Oa30BOTO KpH-
TepHsi KOPIIOPATUBHOTO KOHTPOJISI, B KAYECTBE KOTOPOTO BHICTYMAET pacropsikeHue domnee yem 50 %
00IIEero KOJIMYECTBA I'OJIOCOB, PUXOISAIIMXCS HA TOJIOCYIOIIME aKIMHK (JJOJIN), COCTABJISIIOIINE YCTaB-
HBII (CKJIQOUYHBIN) KaruTal opuandeckoro jmia (m. 1 4. 8 cr. 11 303K), To B OTHOIIIEHUH BTOPOTO
MIPU3HAKA — «OCYIIECTBJIEHNE (PYHKIMI MCHOJIHUTEIBHOIO OpraHa IpUINYEeCKOro JIMla» — BO3HU-
KaeT Ta ke MPETeH3Us: 3TOT KPUTEPUH MMeeT BhIpaKEeHHBIN OIIEHOYHBIA XapaKTep, TaK KakK CTeTlleHb
BJIMSIHUS Ha TIOJIKOHTPOJIBHOE JIMLIO UMEET KaUEeCTBEHHYIO, a HE KOJIMYECTBEHHYIO XapaKTEPUCTHUKY,
Y B IIPAKTUYECKOM MJIOCKOCTH MOXKET OBITh YCTAaHOBJICHA TOJIBKO MPU HAJTMYMHU CIIEIUATIBHON JOKa3a-
TEeJILHOW 0a3bl TOJILKO B IOPUCAUKIIMOHHOM (CyneOHOM) mopsiike. BeposTHO, IS 11e1ieil aHTUMOHO-
TMOJIBHOTO 3aKOHOJATETbCTBA TIONOOHBIN MOAXO SIBJISIETCS BIIOJIHE MPHUEMIIEMbIM, TaK KaK MpH HAJU-
YUH B POCCUIICKOM aHTHMOHOIIOJIbHOM PEryIMPOBaHUM UHCTUTYTA «TPYIA JIUI» 3HAYEHUE TIOHATHUS
«KOPITOPaTUBHBII KOHTPOJIb» HECKOJIBKO Pa3MbIBAETCsl, [IOTOMY UTO JJIsl aHTUMOHOIIOJIBHOTO pery-
JIMPOBAHUS HA TIEPEAHUH IJIaH BBIIBUTaeTCs HE CTENeHb KOPIOPATUBHOTO KOHTPOJIS, & COOCTBEHHO
HaJIMYMe CaMoro (pakTa CyleCTBOBaHUS TAKOI'O KOHTPOJIS.

OpaHako B MPaBOBOM PEryJIMPOBAHUU SKOHOMUYECKON KOHIIEHTpAllUU, 1oj] KOTOpo# 1. 21 cT.
4 303K noHumaet cJieJIku, UHbIE AeUCTBUS, OCYIIECTBICHHE KOTOPBIX OKA3bIBAET BIIMSIHUE HA COCTO-
SIHME KOHKYPEHLIMU, aHTUMOHOIIOJIbHOE 3aKOHOJIATENIbCTBO YCTAaHABIMBAET PsiJl KPUTEPUEB KOHTPOJIS,
KOTOpBIE UMEIOT HE TOJIbKO KOPIOPAaTUBHOE, HO M MHOE cofiepkaHue. KomIuleKcHbIi aHamu3 craten
27,28 1 29 303K no3BosisieT yCTaHOBUTB JIESTMTUMUAPOBAHHYIO ITPABOBYIO CUCTEMY KPUTEPUEB PHIHOY-
HOW BJIACTH, KOCBEHHO BBIPAXEHHYIO Yepe3 MPAaBOBbIE KPUTEPHUH, TIOJIOKEHHBIE B OCHOBY TOCYyAap-
CTBEHHOI'O KOHTPOJISl 32 9KOHOMUYECKOU KOHLIEHTpAILMEel, KOTOpasi CTPOUTCS Ha Tpex IpyImnax Kpu-
TEpUEB.

[NepByro rpynimy KpUTEpUEB COCTABIISAIOT UMYILIECTBEHHBIE KPUTEPHUH KOHTPOJISI, BIUSIONINAE HA
CTENeHb PHIHOYHOW BJIACTH, K KOTOPBIM OTHOCSITCA: a) CyMMapHasi CTOMMOCTb aKTHBOB KOMMepYe-
CKUX U (pMHAHCOBBIX opranu3ammii (cT. ct. 27, 28 u 29 303K); 6) cymmapHasi BHIpyuka KOMMepye-
CKMX OpraHu3alvii 3a oIpeJeeHHbII BpeMeHHOI uHTepBai (cT. cT. 27 u 28 303K); B) cymmapHas
CTOMMOCTb aKTHBOB PE3YJIbTUPYIOIIEro CyObeKTa SKOHOMUUECKON KOHIIEHTPAIIMH U €r0 TPYIIITHI JIHI
(4.1 ct. 28 303K); r) GanaHCOBasi CTOMMOCTb UMYIIIECTBA, IPUOOPETAEMOr0 WIIU MOTy9IaeMOro B co0-
CTBEHHOCTb, TIOJIb30BaHKE WU BO BJIaJICHUE XO3SUCTBYIOIIUM CYObeKTOM (Tpymmoi jui) (1. 7 4. 1 cT.
28 303K); 1) NpoM3BOICTBEHHbIE CPECTBA KOMMEPUECKUX Y HEKOMMEPUYECKUX OpraHu3alvii Kak
00BEKT CHEJTKH TI0 SKOHOMUYeCcKOi KoHIleHTparmu (4. 1 cr. 26 303K); e) HemarepraibHble aKTUBHI,
10 TIPAaBOBOMY PEKMMY IPUPABHEHHBIE K UMYILECTBEHHbIM aKTUBAM, POCCUMCKUX KOMMEPUYECKUX
Y HEKOMMEPUECKHX OpPraHU3alril Kak OOBEKT CHEJIKU MO SKOHOMUYECKON KOHIeHTparmu (4. 1 cT.
26 303K).

Bropyio rpymnity npeactaBisioT COOCTBEHHO KOPIOPATUBHBIE KPUTEPUN KOHTPOJIS, BIMSIOIINE
Ha CTeNeHb PHIHOYHOH BJIACTH, OCOOEHHOCTh KOTOPBIX COCTOUT B TOM, YTO OHU MMEIOT YHUBEPCAIIb-
HBII XapakTep Kak Jy1sl KOMMEPUECKUX, Tak U 1S (P)UHAHCOBBIX OpraHU3aluil. DT KPUTEPUH B 3aBU-
CUMOCTH OT TIpeIMeTa CAEIKH M0 SKOHOMHUYECKON KOHIIEHTPAIIMKA MOTYT ObITh KJIACCU(DUITMPOBAHBI
Ha JIBa BU/Ia: 2) OPraHN3alMOHHO-TIPABOBbIE KPUTEPUH, ONPEIEISIONIHIE CIIOCO0 CO3/IaHMU s HITH Peop-
raHU3aluK I0PUANIECKOTO JIMIA, SBISIOMErocsi 00beKTOM SKOHOMHUYECKOW KOHIIEHTpAIuK (co3/a-
HUe, CIUsIHUE WK npucoeauHenne — 4. 1 c1. 27 303K); 6) kputepun KOpHOpaTUBHOTO KOHTPOJIS,
XapaKTepu3yIollKe yPOBEHb U CTEIIEHb NepepaciipeeieHr s KOPIOPAaTUBHBIX IIPAB YYaCTUs U yIIpaB-
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TpeTbio rpymiy KpUTEpUEB COCTABIISIOT OPraHU3AlMOHHbBIE KPUTEPUU KOHTPOJIS, BIMSIOIINE
Ha CTereHb PHIHOYHOM BJIACTH, B OCHOBE KOTOPBIX, KaK MPABHJIO, JIEKHUT COIJIAIIEHUE, U OCOOEHHOCTh
KOTOPBIX 3aKJII0YAETCS B TOM, YTO OHM UMEIOT ITPABOBYIO MPUPOLY 00513aTeIbCTBEHHBIX MTPAB, UCIIOJb-
30BaHME KOTOPHIX MO3BOJISET OMPEAENATh YCIOBUS OCYLIECTBICHUS PE3YIbTUPYIOIIUM CyOBEKTOM
SKOHOMHYECKOUN KOHIIEHTPAIIH MTPEANPUHUMATETLCKOM IeITeTbHOCTH WJIH OCYILECTBIIATH (DYHKIIUH
€ro UCIOJIHUTENBHOTO opraHa (m. 7 4. 1 cr. 28 u n. 8 4.1 c1. 29 303K). OcHoBaHusAMHU AJi BO3-
HUKHOBEHHUSI TAKUX TPaB MOTYT, B YaCTHOCTH, CII)KUTb: a) JOTOBOPHI TOBEPUTEILHOTO YITPABICHUS
MMYIIECTBOM; O) COIIAIIEHUsI O COBMECTHOM AEATEIBHOCTH; B) IOTOBOPBI IOPYUYEHUST; T') JOTOBOPHI
areHTUPOBAHUS; ) JOTOBOPBI KOMMEPUECKOM KOHIIECCUH; €) PAMOYHBIE JOTOBOPHI; K ) JOJITOCPOUHbIE
JOTOBOPBI TIOCTABKY M MHBIE BEPTUKAJIbHBIE COIJIAIICHUST OPraHU3aIMOHHOTO CONlepKaHusI (CorJialie-
HUSL O COTPYJHUYECTBE); 3) KOPIOPATHBHBIE TOTOBOPHI; M) YYacTUE XO3AWCTBYIOIIUX CYOBEKTOB B
CaMOPETYJIMPYEMBIX OpPraHU3aLIUsIX.

UpesBbluaitHO BaKHOE 3HAYEHUE UMEET KPUTEPUId IIPABOBbIX MOCJIEACTBUI B CHIEJIKAX I10 MPU-
OOpeTeHHI0 aKIuil (J1071ell) KoMMepUYeCKUX 1 (PMHAHCOBBIX OPraHU3alli, OMPeIesIONUi CTelIeHb
KOPIHOPATUBHOTO KOHTPOJISI, KOTOPYIO TONTyvyaeT MproOpeTaTesb aKIUi WK J0Jed I0pUANIECKOro
JIMIA B pe3yJIbTaTe COBEPILCHUS CACIKHA. DTOT KPUTEPUI HAXOAUTCS B 3aBUCUMOCTH OT TPeX MpU3Ha-
KOB: 1) OpraHuM3aliMOHHO-TIPaBOBOM (POPMBI PE3YJIbTUPYIONIETO CYObEeKTa SKOHOMHUECKOW KOHIIEH-
Tparmu (aKIMOHEPHOE OOIIECTBO WM OOILIECTBO C OrPAHUYEHHOW OTBETCTBEHHOCTBIO), UYTO UMEET
MPUHIMINATIBHOE 3HAYEHUE B CHIIy pas3fIMuusl MPABOBOUM MPUPOIBI OOBEKTOB CAETOK SKOHOMHYE-
CKOH KOHIIEHTPAIIU1, KOTOPHIMHU, COOTBETCTBEHHO, SIBJISIOTCSI JIMOO TOJIOCYIOIINE aKIUH, JTUOO0 TOJH,
UMelolHe crelu(UKY IMPaBOBOTO PEXUMAa B COOTBETCTBUU CO CHIEUATIBHBIMU (he/iepaTbHBIMU 3aKO0-
HAaMU, PEryIupyIoIMU UX 000pOT?; 2) CTENEHU KOHTPOJIS YYaCTHUKA CIEJIKH HaJl pe3yJIbTUPYIONTM
CyOBEKTOM SKOHOMUYECKOW KOHIIEHTPAIIH 10 MOMEHTa COBEPIICHUS CAEIKH, KOCBEHHO OIpe/iesisi-
eMOi B TIPOLIEHTAaX WJIM AOJSIX BJIAJCHUS, TIOJIB30BAHUS WM PACTIOPSIKEHUS aKIMSIMUA WA JOJISIMUA
COOTBETCTBEHHO; 3) CTETIEHN KOHTPOJIsI YUACTHUKA CAICNKH HaJl Pe3YJIbTUPYIOIINM CYOBEKTOM SKOHO-
MHUYECKON KOHLIEHTPAIMK BO3HUKIIIEH B pe3yJibTaTe COBEPIICHUS CACIKH, KOTOpast TAK)Ke KOCBEHHO
orpezieNisieTCsl B MPOLEHTAX WM JIONSIX BJIAASHUS, TOJTb30BAHMUS WA PACHOPSIKEHUS] aKIUSIMU WA
JONsIMU 00BEKTa SKOHOMHUYECKON KOHILeHTpamu. [Ipy 3TOM ycloBUs IOIKOHTPOJIBHOCTH CIEJIOK,
CBSI3aHHBIE C Pa3MEPOM AKTHBOB YYaCTHUKOB CHEJIKH SIBJISIIOTCS JIUIIb OA30BBIMU YCJIOBHUSIMHU TTPE/-
BapUTEJILHOTO TOCYAAPCTBEHHOTO KOHTPOJISI SKOHOMUYECKON KOHIIEHTPAIMY, HO HUKaK He omnpejie-
JISIIOT CTENeHb KOHTPOJISl, PUHIIMIT OIIPe/IeNIeHrsI KOTOPOU OMHAKOB KaK JIsi KOMMEPYECKHUX, TaK
1151 (PUHAHCOBBIX OpraHU3aLui.

[Tpu onpeneneHny cTereHn KOPHOPaTUBHOTO KOHTPOJIS 3aKOHOAATEN b YCTaHABIMBAET KOCBEH-
HBI KOJTMYECTBEHHBI KPUTEPHIA, BHIPAKEHHBI B 00beMe BJIaIeHHS aKLIMSIMU WX IOTSIMA OOBEKTa
SKOHOMHYECKOUN KOHIIEHTPAIIUH JIO ¥ TIOCJIe MOMEHTA COBEPILIEHHU S CICJIKH IO UX MPUOOPETEHHIO HITH
OTYYXJCHUIO.

COOTBETCTBEHHO YCTaHABIIMBAETCSI TPH YPOBHS KOPIOPATUBHOTO KOHTPOJIsI, UMEIOIIME 3Haue-
HUE JJI51 OLIEHKU TIOJKOHTPOILHOCTH CHIENTKU:

1) HU3Kas cTerneHb KOPIOPATUBHOTO KOHTPOJIS — YYACTHUK CAENKH 10 SKOHOMHUYECKON KOH-
HEHTPAIMH JI0 MOMEHTA €€ COBEPIICHHS He PACTIOPSIKAJICS TOJIOCYIOMIMMU aKIUSMU JAaHHOTO aKIH-
OHEpPHOTrO OOIIECTBA WM PACHOPSIKAIIOCh He Ooliee YeM 25 % TonoCyomuX aKIid JaHHOTO aKIH-
oHepHoro obmectsa (1/3 poneit B OO0O), a B pe3yibTaTe COBEpIICHUsI COCIKU MOTYYMJ TPABO
pacriopsikatbest Oonee yem 25 % takux aknui (6omee 1/3 goneit B O00);

2) cpenHsis CTerneHb KOPIOPATUBHOTO KOHTPOJISl — YYaCTHUK CHIEJTIKU TI0 SKOHOMUYECKON KOH-
LIEHTPAIMH 10 MOMEHTA €€ COBEPILIEHUsI pacliopsiKajcs He MeHee ueM 25 % (He menee uem 1/3 noneit

5 d3 06 AO u d3 06 000.
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B pe3yJIbTaTe COBEPIUICHUS CIOEIIKY TOMYYrI IPaBO pacriopsikarbes Oomnee yeM 50 % Takux rouaocy-
fommx akiui (oonee 1/2 poneii B O00);

3) BbICOKasl CTeNeHb KOPIOPATUBHOTO KOHTPOJISl — YYACTHUK CHEJIKHU 110 SKOHOMUYECKOH KOH-
IIEHTPAllMHU JI0 MOMEHTA ee COBEpIIeHUs pacriopsikaics He MeHee yeM 50 % (6onee 1/2 nmoneii B
00O0) u He Honee yeM 75 % TONOCYIONMX aKIMA aKIMOHEpHOro oodimecTBa (He Oonee 2/3 noneit B
000), a B pe3ysbTaTe COBEpIIEeHNS CACIKHU Oy IIPAaBO pacropsikaTbes Ooee yem 75 % Takux
rojyiocytonux akiwi (6onee 2/3 monert B O00).

Bnarogapsi Takoil cuctemMe KOHTPOJISL CAENOK C aKUUSIMHU WM JOJISIMUA OOBEKTOB SKOHOMU-
YEeCKOW KOHIIEHTPAILIUH TPEeIBAPUTEIILHOMY TOCYIApPCTBEHHOMY KOHTPOJIO MOAJIEKUT MPAKTHUECKH
OOJBIIIMHCTBO CAEJIOK C AKIUSMU WM IOTSIMA KOMMEPYECKUX U (PMHAHCOBBIX OPraHU3aIni, Mojmna-
JAIOIIMX MO/l KPUTEPUH pa3Mepa akTUBOB U BBIPYUKH, YCTaHOBJIEHHBIE B Y. 1 cT. cT. 28 u 29 303K.
[Tpu 5TOM HEOOXOAMMO OTMETHTh, UTO CTENEHb KOPIOPATHBHOTO KOHTPOJIS (HU3Kas, CPeJHsIsI, BBICO-
Kasi) IMEeT OTHOCUTENbHBIN XapaKTep, MOCKOJIbKY, HAIIPHUMEP, YYaCTHHUK CAEIKH C HU3KUM YPOBHEM
KOPITOPATUBHOTO KOHTPOJISI MOKET TIproopecTu cpasy domnee 75 % akiuii 0ObeKTa SKOHOMUIECKON
KOHIICHTPAIUH, PUOOPETSI B COOTBETCTBUM C STUM BBICOKYIO CTETIEHb KOPIIOPATUBHOTO KOHTPOJIS B
OTHOILIEHUH JAHHOTO I0PUANYECKOrO JIMILIA.

Takast cucteMa KOHTPOJISI CIIEJIOK TIO3BOJISIET OMHOBPEMEHHO PEIIUTh CPa3y HECKOJIBKO BaJKHBIX
3a7a4, UMEOIUX 3HaueHne ad hoc aHTUMOHOIOJIBHOTO 3aKOHO/IATENILCTBA. BO-TIepBbIX, B OTHOIIE-
HUM KOMMEPUYECKUX MPEANPUITUH, SBISIOIMXCA 00bEKTAMU SKOHOMHUYECKOW KOHLISHTPAIH, TO/-
MaJaloMX MO/ MPU3HAKU OTEHIIMAIBHOTO MOHOIIONUCTA (CyMMAapHBI pa3Mep aKTUBOB MpeIpH-
SITUSL U €ro Ipynmsl Juil peBbimaer 250 MH. py0.) OHA TO3BOJISIET KOHTPOJIMPOBATh HE TOJBKO
CTereHb KOPIOPATUBHOTO KOHTPOJIS, CYIIECTBYIOIIETO B JAHHOM MPEIIPUSATHH, HO ¥ OITHOBPEMEHHO
COCTaB TPYIIIBI JIMI STOTO MPENPHUATHS, YTO MOXKET UMETh CYIIECTBEHHOE 3HAUYCHUE B 3aBUCHMO-
CTH OT JIMYHOCTH YYACTHHKA CIEJKH, KOTOPBI MOKET OTHOBPEMEHHO SIBJISITHCS] YYACTHUKOM I'PYIIITBI
JIMI] UHBIX TIPEIIPUATHAM, SBJISIOMMXCS TPSIMBIMA KOHKYPEHTAMH OPTraHU3aIlH-00bEKTa SKOHOMHU-
YeCKOW KOHIIEHTpauuu. Bo-BTOpHIX, Takasi cucTeMa MpeaBapuTesIbHOrO KOHTPOJIS TIO3BOJISIET OTCIIe-
KMBaTh JUHAMUKY paHra MPeANpUSTUN W CTETIeHM KOCBEHHOTO BIIMSHUS HA HUX COOCTBEHHUKOB
aKIUH WM JoJield. B-TpeThrx, 3TOT (hakTop mprodOpeTaeT erie OoJbiliee 3HAYEHUE C YIeTOM TOrO,
YTO TAKWE CIETKH MOTYT IIPUBOAUTD K CYIIIECTBEHHOMY M3MEHEHUIO CTPYKTYPBI PbIHKA 32 CYET U3Me-
HEHUsI COCTaBa IPYIIT JIUII, YYACTHUKAMHU KOTOPBIX SIBJISIIOTCS YYaCTHUKH STUX CAENOK (Hampumep,
JMIa, TPUOOpETaIoIIUe yKa3aHHbIe aKIMK WU JOJIK). B 9TOM OTHOIIEHNH Yepe3 KOHTPOJIb KOJTue-
CTBEHHBIX KPUTEPUEB OOBEKTOB C/ICJIOK C aKIIUSAMH UM JOJISIMUA KOCBEHHO MOXET OCYIIECTBIISATHCS
KOHTPOJIb KAUYECTBEHHOT'O COCTOSTHHS YPOBHST SKOHOMHYECKOM KOHIIEHTPALIMH, OTpe/iesIsieMblid repe-
pacrpeneseHueM peasbHOW PHIHOYHOM BJIACTH B PE3yJIbTaTe COBEPILEHHUsI YKa3aHHbBIX CIENIOK.

[pexacraBinsieTcsl, YTO MOKHO BBIACIUTH JBa OCHOBHBIX BHJIa KOPIOPATMBHOTO KOHTPOJSL: 1)
BHYTPEHHHUI KOPIOPAaTUBHBIN KOHTPOJIb, HA OCHOBAHUU KOTOPOTO peasiu3yeTcsl yrpapjieHre BHYTPH
IOPUMYECKOTO JIMIIA, OCHOBAHHBIA HA pacipe/ie/IeHUH BIACTHBIX KOMITETEHIIMI MEXK/Ty pa3InIHbIMU
OpraHaMy YIpaBJIeHUsl IOPUIMUYECKOTO JIUIA, YCTAHOBJIEHHBIX YCTABHBIMHM JOKYMEHTAMH KOpPIIOpa-
1[1H; 2) BHEIIHUI KOPIIOPATUBHBII KOHTPOJIb, COZIEPKaHUE KOTOPOI'O COCTABIISIET CUCTEMA BIACTHOTO
MOTYMHEHH ST YWIEHOB KOPIOPAIIUK YIIPABJIEHYECKUM BO3JEUCTBUSIM CO CTOPOHBI YUPEKICHHOTO UMH
IOPUMYECKOTO JHIia (HarOosiee SpKUM MPUMEPOM TaKOTO KOHTPOJIS SIBJISETCS AEATETbHOCTh HEKOM-
MEpYECKON KOPIOpaIMK B BUJIE ACCOIMAIIMYI UJIH COI03a (HalpuMep, CaMOperyJIupyeMor OpraHu3a-
[IMM) B OTHOIIEHNH CBOMX YJICHOB).

B aHTHMMOHOIIONFHOM 3aKOHOJATEIbCTBE Hanbosee MOJIHO MpopadoTaHa CHCTEMa KPUTEPUEB
BHYTPEHHETO KOPIOPATMBHOTO KOHTPOJISI B OTHOIIEHHWSIX BHYTPUTPYIIIOBOTO KOHTPOJISL B TpyIIe
JIALL.

I'enepanbHbBIM KpuTepreM B (POPMUPOBAHUM TPYIIIIBI JIUIL SIBJISETCS HATTMUME MEXAy CyObeK-
TaMU XO3SIICTBEHHOTO 000POTa MPU3HAKOB MOIKOHTPOJIBHOCTH, OIPEIEISIONIMX BO3MOKHOCTb HECO-
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STUM JIMIIAM TTPOBOJUTH HA PHIHKE €AMHYI0 KOMMEPYECKYIO MOJIUTUKY, YTO C YUETOM JIOJH 3axBaTa
PBIHKA TAKOW COBOKYITHOCTh CYOBEKTOB MO3BOJISACT MPUMEHSTh K HUIM OIDPaHUUYCHHUS U 3aITPeThl, yCTa-
HoBJIeHHBble 303K, B 4aCTHOCTH, B OTHOIIICHUY JIOMUHUPYIOIIETO TOJOKEeHUsI CYyObEKTOB PhIHKA (CT.
cr. 5 u 10 303K), ycraHOBIeHMsT MOHOMOJIBHBIX 1IeH (CT. ¢T. 6 1 7 303K), a Takke mpUMEHEeHUs K
rpymre Jini TpedoBaHui 00 SKOHOMUYecKo KoHneHTpaiun (1. 9 303K)

Coneprxanue OOBEKTUBHBIX KpUTEPUEB (POPMUPOBAHMS TPYIIITHI JIUI] UMEET BHIPaKeHHBIN KO-
MOPATUBHBIN XapakTep U 0a3UpyeTcss Ha KOMNEMeHUUsIX KOPROPAMUGHoz0 Ynpasnenusi, KaueCTBeH-
HO€ W KOJIMYECTBEHHOE COAepPKaHUE KOTOPBIX OMpelelisieT coAepKaHue BO3MOKHOCTH YCTAHOBJIE-
HUSI KOHTPOJISI BHYTPU TPYHIIbI JIUI. DTU KOMIIETEHIIMUA BHICTPAUBAIOTCS B COOTBETCTBUU C YPOBHEM
yIpaBJIeHUs IOPUIAYECKUM JIMIIOM Ha YeThipe rpafaiuu: 1) ycTaHOBJIeHUE KOHTPOJIsS BHYTPU I'PYIIITbI
Ha YPOBHE BBICIIErO OpraHa YIpaBjieHUs I0PUIUYECKUM JIULIOM; 2) YCTaHOBJIEHHE KOHTPOJISI Ha
YPOBHE KOJUIErajIbHbIX OPraHOB YIIPABJICHUS IOPUAUUYECKUAM JTUIIOM (KOJIJIETHAJILHOTO UCTIOTHUTE Th-
HOTO OpraHa (TpaBJIeHHsI, COBETa IMPEKTOPOB) COBETA TUPEKTOPOB, HAOIIOAATEIHHOTO COBETA, COBETA
(bonz1a); KOUIErNaIBHOTO UCIIOJIHUTEIBHOTO OpraHa (IIpaBJieHusl, COBETa JUPEKTOPOB); 3) YCTaHOB-
JIEHUE KOHTPOJIsI HA YPOBHE €IMHOJIMYHOTO UCTIOIHUTENILHOTO OpraHa IpuaAnYecKoro Juia; 4) ycra-
HOBJICHHE KOHTPOJISI HA OCHOBAaHUM 00S13aTEJIbHBIX ISl OPUIMUECKOTO JIUIA YKA3aHWM, CIIETyIONUX
Y3 IOTOBOPOB KOPIOPATUBHOIO CONIEPKAHUS.

Koauuecmeennvie kpumepuu xopnopamueHozo konmpoas npu (OpMUPOBAHUN TPYIIIBI JIUI]
YCTaHABJIMBAIOTCSI B OTHOCUTEBHOM (TPOLIEHTHOM) SKBUBAJIEHTE B COOTBETCTBUU C HAJIMUMEM (hak-
TUYECKOT0 KOHTPOJIsI (PU3MYECKUM WIH I0PUIUIECKUM JIMIIOM: 1) Y1cIia rofocyiomux akiui (J1osei)
B YCTaBHOM (CKJIQJIOUHOM) KaluTaJle XO3SIMCTBEHHOrO OOINEeCTBa (TOBAPHINECTBA, XO3SIMCTBEHHOTO
naptHepcetBa) (1. 1 4. 1 ctr. 9 303K); 2) npoiieHTHOTrO cofiepkaHu sl KOTMYeCTBEHHOIO COCTaBa KoJljie-
T'MAJTHOTO UCTIOTHUTEILHOTO OpraHa v (Wiv) coBeTa JUPEKTOPOB (HAOMIOIATeIbHOrO COBETa, COBETA
(ponza), KOTOpBIE COCTABIISIOT OIHU U Te ke (puznueckue suna (1. 4 4. 1 cr. 9 303K) — nepekpect-
HBII KPUTEPHIL; 3) KOJTMYECTBEHHOI'O COCTaBa KOJUIErMaIbHOIO UCTIOJTHUTEIBHOTO OpraHa Wiv CoBeTa
AUpeKTopoB (1. 6 4. 1 cr. 9 303K).

YcraHoBjIeHre 3aKOHOATENIEM KOJUYECTBEHHOTO KPUTEepHsi KOPIOPATUBHOIO KOHTPOJIsI MPU
OITpe/IeNIeHNH COCTaBa IPYIITBI JIUI CBSI3aHO C HEOOXOAUMOCTBIO AuepeHranyy Takux (popM KOH-
TPOJIst, KOTOPbIE TIO3BOJISIIOT OJJHOMY M3 CyOBEKTOB MOJIHOCTHIO U €JUHOIMYHO ONPeesATh CoaepKa-
HUE Y HAMPaBJICHHOCTh JEATEIbHOCTH XO3SUCTBYIONIETO cyObheKTa 0e3 yueTta MHEHUN WHBIX YJacT-
HUKOB yrpaByieHHs] 0a30BbIM IOPUAMUYECKUM JIMIIOM. [Ipy HaTMYUKM eMHCTBEHHOTO YUpeauTess B
IOPUJINIECKOM JIUIIE TTPAKTUYECKH He BO3HHMKAeT MpodieM B cepe KOHTPOJS B CHITy OTCYTCTBUS
B HeM Kpu3uca jmaepctBa’. OqHako Mpy HAIMYMK 0oJiee YeM OJIHOTO YYacTHUKA B COCTaBE XO3SH-
CTBYIOIIIETO CyOBhEKTa OpraHN3aIIMOHHBI KOHTPOJIh HAXOAUTCS B TIPSMOM 3aBUCUMOCTH OT pacrpese-
JIEHUsI TOJIOCYIOIIMX aKIWW WM JIOJIed OTJENIbHBIX JIUI] B YCTABHOM (CKJIaJJOYHOM) KaruTaie XO3sIi-
CTBYIOIIUX CyObeKTOB. [103TOMYy BO3MOKHOCTb O€3yCJIOBHOTO KOHTPOJISI MPUHATHS PElICHUN Tpu
MHOKECTBEHHOCTH YYaCTHUKOB IOPUIUUYECKOTO JIMIA HAXOAUTCS B 3aBUCMOCTH OT KOJIMUECTBA MPU-
Ha/JIeKAIIMX UM TpaB rojoca. [1oaToMy BHojiHE 3aKOHOMEPHO, 4TO KOHTPOJb Hall 50 % + 1 ronoc
(aK1ust UM J10J1s1) MO3BOJISIET OCYIIECTBIISATh MTPAKTUUECKU HEOTPAHUUEHHBIN KOHTPOJIb JIEATEILHO-
CTU TaKOTO IOPUAMYECKOTO JIUIIA €r0 YUPEAUTEIeM.

OCHOBHbIM KoauuecmeeHHbIM Kpumepuem B (DOPMUPOBAHUU TPYMIIBI JIULL SBJISETCS Koauue-
CMBEHHDIIL KOHMPONb 2010CYIOUWUX AKYULL (O01€li) MOXET OCYIIECTBIISTHCS He HEMOCPEICTBEHHO CO0-
CTBEHHUKOM aKIIM{ WU J0JIe, a Yyepe3 TPEeThe JIMIIO Ha OCHOBAHUU TIOJTHOMOYMH, MOMYyYEHHbIX B
(popme NMUCbMEHHBIX COMIAIIEHUN C YYaCTHUKOM IOPUAMYECKOTO Jula. BBeseHue B JaHHBIA KpH-
TEpUi MOJIOKEHHUs O BO3MOXKHOCTH BKJIIOUEHUsI B IPYIIITY JIUIl HA OCHOBAHUU COIJIAIIEHUII OCHOBBI-

® Cm.: Morunesckuit C. J. Camoiinos U. A. Kopriopauuu B Poccun: IIpaBoBoii cTaTyc M OCHOBBI J€SATENBHOCTH. Yuel. Mocod.
2-e uzn. M. Jleno. 2006. — C. 351.
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YUYaCTHUKOB, KOTOpbIE HAXOAATCS MEXAY COOOM B OTHOIIEHUSIX, YKa3aHHBIX B MyHKTax 1-8 4. 1 cT.
9 303K, 1o cmbicy 11. 1 BXOIAT Takke XO3SHUCTBEHHbIE O0IIECTBA (TOBAPHUIIIECTBA), B KOTOPBIX YWIEHBI
IPYMITB B CHJTY CBOETO YYacTHsI B TOM XO3SIHICTBEHHOM OOIIECTBE (TOBAPHIIIECTBE) OO B COOTBET-
CTBUM C TIOJTHOMOYUSIMH, TOJTyY€HHBIMHU OT JAPYTUX JIMII, UMEIOT B COBOKYITHOCTH 0OJiee YeM MSATh-
AECAT MPOLIEHTOB OOIIEro YHCIia TOJI0COB, MPUXOIAIIMXCS HA TOJOCYIOIIUE aKIMK (JOJM) B yCTaB-
HOM (CKJIaJOYHOM ) KaIMTaJIe STOr0 X03MCTBEHHOro o01ecTBa (ToBapuinectsa)’. Takoi moaxom ObL1
NIepeHeCceH TPEThbUM aHTUMOHOIIONIBHBIM MTAKETOM B HOBYIO pefakiuio 303K, eraim3oBaB npakTuky
KOCBEHHOTO KOHTPOJIsI, KOTOpasi SIBJISIETCS] OIHOM M3 OCHOBHBIX B €BPOMNENCKOM aHTHMOHOIIOILHOM
3aKoHOzaTeNNbCTBE. [IOHsATHE KOCBEHHOTO KOHTPOJIS OBUIO BBEJEHO B POCCUHCKOE 3aKOHO/IATEILCTBO
B CBs3M C npuHATHeM PenepanibHoro 3akoHa «O MHOCTPAHHBIX WHBECTUIUSX» S, B CBSI3U C HEOOXO-
AMMOCTBIO KOJUTM3HMOHHOTO MPUMEHEHNS] HOPM aHTUMOHOIIOJIBHOTO CONIePyKaHMSI.

dopmupoBaHKe COCTaBa OPraHOB YIPABJICHUs IOPUAMYECKOTO JIMIA (COBETa TUPEKTOPOB,
HaOJTIOIATENILHOTO COBETA) OCYIIECTBIISIETCS] B BHIOOPHOM TOPSIIKE BBICIIIUM OPraHOM YIPABJICHHUS.
OpnHako B cityvae, ecu (pr3rueckoe Wi I0pUINIECcKOe JIMI0 B COCTOSIHUM OKa3blBaTh BIIMSIHUE Ha
dbopmupoBaHue coctaBa opraHa yrpasieHHs, B KotopoMm Ooniee 50 % dneHOB U3OMPAIOTCS IO UX
MPEJIOKEHHIO, TaKKe JIMIA JOJDKHBI BXOAUTH B OIHY TPYIITY JIMI] ¢ 6a30BbIM I0PUANYECKUM JIUIIOM,
B KOTOpOM (pOpPMHpPYETCSl OpraH yIpaBJieHus ¢ MOJoOHbIM cocTaBoM (1. 6 4. 1 cT. 9 303K). B akim-
OHEpHBIX OOIIECTBAX M OOIIECTBAX C OrPAHUYEHHOW OTBETCTBEHHOCTBHIO TOJOOHBIHN MOAXOA MOXKET
OBITh MCIIONB30BAH U B OTHOIIEHUH KOJUIETHATbHBIX MCTIOTHUTEIIBHBIX OPraHoOB (COCTaBa AMPEKIIUH,
coctaBa npasyienus) (1. 6 4. 1 cr. 9 303K).

Jlpyroii KOJMYECTBEHHBIN KpUTepUid (POPMUPOBAHUS TPYIIIbl JIML CBA3aH HE C KOHTPOJIEM
TOJIOCOB B YIPaBJICHUU IOPUIMUYECKUM JIMLIOM, & C YCIAHOBAEHUEM NEPEKPECHIHO20 KOHMPOAS HA
YPOBHE UCNONHUMENBbHBIX OP2aHO8 FOPUOUMECKO020 AUUA U Op2aHo8 ynpasneHus M. Kak u3BecTHo,
WCTIONIHUTENIbHBIE OPTraHbl IOPUIMUYECKOTO JIUIA U OpTraHbl YIPABICHUS IOPUIMYECKIM JIMIIOM TOJI-
HOCTBIO OTpeaessioT (popMUPOBAHUE TIOUTUKU TTOBEIACHHS XO3AMCTBYIOIIEro CyObeKTa Ha PhIHKE.
OnHaKO B HEKOTOPBIX CITy4yasiX BOZHUKAET MONOKEHNE «KPU3UCA TUBEPCUMDUKAIIN» *, YACTHBIM IPO-
SIBIGHUEM KOTOPOTO SIBJISIETCS] HEOOXOAMMOCTh COIVIACOBAHUST MCHIOIHUTEIbHBIMA OpraHaMH HEKO-
TOPBIX BUJIOB CIEJOK (B YaCTHOCTH KPYMHBIX CHEJIOK, CAENOK C 3aMHTEPECOBAHHOCTHIO U T. IL.).
Bmecrte ¢ Tem, nipu ycioBuM, JoMuHUpYomero (6onee 50 %) coBmageHus JIUI] B COCTaBe KOJLUICTH-
QJIBHBIX MCIIOHUTENIBHBIX OPTraHOB IOPHIMUYECKOTrO JIMIa (HalpuMep, B COCTaBe MpaBJieHus1 oOIIe-
CTBA) M B COCTaBE OPraHOB €ro ympaBJieHUs1 (COBETe TUPEKTOPOB WJIM HAOMIOIATEIBHOM COBETE)
KPU3HUC MPUHSTHUS PEIICHUI MpeKparaeTcsi, MOCKOIbKY 3TH JIMIIA MO3BOMSIOT TOJHOCTHIO KOHTPO-
JIMPOBATh YIPaBJICHUE JIeJIaMU XO3SICTBYIOIIETO CYObEKTa U OMPEAEISITh TIOIUTUKY €ro MOBe/IeHHUsI
Ha peiHKe. CreyeT 3aMeTUTh, YTO B CHITY CIIEIM(PUKH aKIIMOHEPHOTO 3aKOHO/ATENILCTBA YICHAMHU
COBETa IMPEKTOPOB MOT'YT OBITh TOJIBKO (przmdeckue uma (1. 2 ct. 66 3 «O06 akIMOHEpHBIX 00ITIe-
CTBax»), Mo3tomy M. 4 4. 1 cr. 9 303K 0THOCUTCS TONBKO K JEATETBHOCTH (PU3UUECKUX JIUII.

EnyHOMMYHBINA UCTIOTHUTEIBHBIA OpraH BIpaBe OCYIIECTBIIATh CBOIO AEATEIBHOCTh CaMOCTO-
SITEJTBHO, TIPEICTABIISISI IOPUIMYECKOE JIMIIO B IPaXAaHCKOM 00opoTe. PU3NUEcKHe JIUIa OCYIeCTB-
JSI0T (PYHKIMU eJUHOTMYHOTO MCHIOTHUTEIEHOTO OpraHa (reHepajbHOro AUPEKTopa) Ha OCHOBAHUM
TpynoBoro noroopa. IOpuandeckue nuia, B OOJIBIIMHCTBE CIIy4YaeB, UCTIONHSIOT 00S3aHHOCTH €U~
HOJIMYHOTO MCTIOJTHUTEIBHOTO OpraHa Ha OCHOBAHUHM JIOTOBOPA O Mepeaade nonHomounii. Ho v B Tom,

7 Hocranosrnenue [Mneayma BAC P® ot 30 utons 2008 1. Ne 30 «O HEKOTOPBIX BOIIPOCaX, BO3HUKAIOLIUX B CBSI3U C IPUMEHEHHEM
apOUTpaKHBIMHU CyJaMU aHTMMOHOIOJIBHOTO 3aKoHOaTenbeTBa» // «BectHik BAC P®», Ne 8, asrycr, 2008.

8 ®3 0129 artpentst 2008 T Ne 57-03 «O nopsijike OCyNIECTBICHNSI HHOCTPAHHBIX MHBECTUIMI B XO3SICTBEHHBIE OOIIECTBA, IMe-
[OIHe CTpaTernyecKoe 3HaUeHHe JIIs obecriedeH sl 0OOPOHBI CTPaHbl M Oe30macHocTy rocynaperBa» // C3 PO 5 masa 2008 r., Ne 18,
cr. 1940.

9 Cwm.: Morusesckuii C. 1., CamoitioB 1. A. Yka3 cou. — C. 317-319.
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Moe BIIMSIHME Ha TIOBeJIeHre 0a30BOro I0PUINYECKOrO JIMIA B XO35IHCTBEHHOM 000pOTe.

B cootBeTcTBHMM € 3THM Kak cam Iporecc (pOpMUPOBAHMS €AMHOIMYHOTO MCHOTHUTETBHOTO
OpraHa, Tak ¥ ero cyObeKTHOe cofiepkanue ((prsrueckoe Uin IpUINIECKOe JIMII0) CITykKaT MPSMbIMUA
KPUTEPUSIMHU YCTAaHOBJICHUsI KOHTPOJIS JIUILI, BHIMOMHSIOMUX (DYHKIIMH €IMHOIMYHOTO UCTIONMHUTEITb-
HOT'O Oprasa, Haji 0a30BbIM IOPUANYECKUM JIMIIOM. DTO BIIOJHE OMPEIESICHHO YKa3bIBaeT Ha TO, YTO
JIMIA, OCYIIECTBIISIONUE (DYHKIIMH €TUHOIMYHOTO UCTIOJTHUTEIBHOTO OpraHa JIOMKHBI TPU3HABATHCS
YUYaCTHUKAMH I'PYNITHI JIUI] ¢ 6230BBIM I0pUAnYecKUM JUIOM (11. 2 4.1 cT. 9 303K).

Oco0bIM ciTyyaeM YCTaHOBJIEHHSI KOHTPOJISL SIBJISIIOTCS OOSI3aHHOCTH, BBHITEKAIOIIHE U3 JOTOBO-
POB KOPHIOPAaTUBHOT'O COAEPKaHMS, B YACTHOCTH U3 YUPEIUTENIBHBIX IOTOBOPOB, I0TOBOPOB 00 00pa-
30BaHUM IOPUANYECKOTO JIUIA, UHBIX YUYPEOUTEbHBIX JOKYMEHTOB IOPUIMUYECKOTrO JIMIA, & TaKKe
JOTOBOPOB 00 YMPaBJICHUH OOIIECTBOM, 3aKJII0UYAEMbIX MEKIy MAaTEePUHCKUM M JIOYEPHUM IOPHUIHU-
YECKMMHU JIMIIAMH Ha OCHOBaHMU 1. 2 cT. 6 P3 «OO6 akuMOHEepHBIX OOIEecTBaX», KOPIOPATUBHBIX
noroBopoB (ct. 67.2 TK P®). B cooTBeTcTBIM € TaKMMU OOS3aHHOCTSIMH KOHTPOJMPYEMOE JIUIIO
00513aHO MCTIOHSATD PYKOBOASIIUE YKa3aHUsI KOHTPOJIUPYIOIIETo JIMIIA. YCTaHOBJIEHHE TaKOU (POPMBI
KoHTpous 1. 3 4. 1 cT. 9 303K Takke OTHOCUT K OIHOMY U3 KpUTEPUEB (POPMHUPOBAHUS TPYIIIIBI JIULI.

Takoli KOHTPOJIb MOKET OCYILIECTBIIATHCS KaK MPSMO, TaK U KOCBEHHO, TO €CTh Yepe3 TPEThUX
muil. KocBennsle hopmbl KOHTpOIIS de lege ferenda nipennomnarajiuch K UMIUIEMEHTALIMU B TPaXIaH-
CKO€ 3aKOHO/1aTeIbcTBO MpoekToM u3meHenuid B 'K P® (ct. 53.3 'K P® B pepakiuu npoekTa usme-
HeHuil). [ToaTroMy, BrioHe 3aKOHOMEPHO OBbLIIO OBl MPEATOararh, YTo C MPUHSATHEM STUX M3MEHEHUI
B 'K P®, takue opmbl B3auMOIEHUCTBUI MO/ Obl OBITH MCTIONb30BaHb U B 303K, B yacTHOCTH B
TIOJIOKEHUU O BOZMOXKHOCTH JIauy 00s13aTeIbHBIX K UCTIONHEHUIO YKa3aHUI Ha OCHOBAaHMU HE TOJIbKO
MPSMBIX, HO U KOCBEHHBIX BUJIOB KOHTPOJIS IESITEILHOCTH €IMHOIIMYHOTO UCTIONHUTEIBHOTO OpraHa
6a30Boro puandeckoro juia. Ocraercs TOJIbKO COXaIETh, YTO IAHHBIE N3MEHEHUsI He ObUIN BKJIIO-
YeHBI B cofiepkaHre OOHOBJICHHOTO BapuaHTa I 'paxkaaHckoro kouekca. Jlymaercsi, yto JeruTuManiys
TIOJIOXKEHUH O TIPSIMOM M KOCBEHHOM KOHTpOJIE MOIJIa Obl OKa3aTh CyIIeCTBEHHOE BIIMSIHUE Ha Pa3BU-
THE JIOKTPUHATBHBIX TIOJIO)KEHUH O KPUTEPUSX XO3AUCTBEHHOTO U KOPIIOPATUBHOTO KOHTPOJISL.

KoprniopatuBHblil KOHTPOJIb CaMOPETYJIMpPYEMOI OpraHU3aluen X03iCTBEHHOW AESITeIbHOCTH
CBOMX YJIEHOB HEOOXOIMMO KBAIM(UIIMPOBATh KaK BAPUAHT BHEIIHETO KOPIIOPATUBHOTO KOHTPOJISL.
BHyTpeHHee KopHopaTHBHOE yIpaBJIeHUE pean3yeTcsl Yepe3 KOPIOpPaTHBHOE OTHOIIEHUE, CYObeK-
TaMH KOTOPOTO C OIHOM CTOPOHBI SIBJISTIOTCS YWIEHBI CAMOPETYJIMPYEMOI OPraHU3aIllH, BHICTYTIAIOIINE
B KauecTBe KOJUIETHAIBHOTO CYOBbeKTa BOJIEU3bABIIEHUS (00Iee coOpaHue, MOCTOSHHO JICHCTBYIO-
U KOJUIETUasIbHbIA OpraH yIpaBJieHus ), a ¢ APYrol CTOPOHBI caMa caMOperyrpyemasl OpraHmsa-
11 KaK I0pUANIECKOe JIUIIO B 11eIoM. [Tpr 95TOM BIACTHBIM KOMITETEHIIMSIM KOJUIETHaJIbHBIX OPraHOB
yIIpaBJIeH!s] TIPY BHYTPEHHEM KOPIIOPATHBHOM YIIPABJIEHHH COOTBETCTBYET OOSI3aHHOCTD MCIIOJTHE-
HUSI X PacCTOPSKEHHMHA TOJBKO HUCTIOHUTENBHBIMU ¥ CTIEIMATU3UPOBAHHBIMUA OpraHaMy KOpIiopa-
M, HO HE CAMUMH €€ WIeHaMU. B oTiiure oT 3Toro cyObeKTaMu BHEIITHETO KOPIOPATUBHOTO YIIPaB-
JIEHUS! SIBJISTIOTCSI C OMHOM CTOPOHBI CaMOpery/rpyeMasi OpraHu3alus Kak I0pUIdIecKoe JIMIO, a C
APYroil CTOPOHBI — KaXk/Iblil KOHKPETHBIN, OTIEJBHO B3SITHII, YWIEH 3TOM HEKOMMEPYECKOU KOpIopa-
1. Bo BHeIHeM KOPIOpPaTMBHOM YIPaBJICHUH BJIACTHBIMU TTOJTHOMOUYHMSMH HaJesleHa caMOpery-
JMpyemasi OpraHu3allvsi, a €€ WICHbl UCTIONMHSIOT POJib CYObEKTOB, MOJYMHEHHBIX BJIACTHBIM PaCIo-
PSKEHUSIM KOPITOPAIHH.

BHermiHee KOpriopaTBHOE YIpaBJIeHWE B CAMOPETYJIMPYeMO OpPraHM3aluy MCHOIHSET POJib
crocoda JIOCTHKEHHs YCTAaBHOMW 111 HEKOMMEPUECKOM KOPIOpaluy, TO eCTh pealn3aliy ee cre-
[IUAJTBHOM MPaBOCYOBEKTHOCTU. B cooTBeTcTBUM € a03. 2 1. 1 c1. 123.8 'K P® camoperympyembie
OpraHU3aIMH CO3AAI0TCS UCKITIOUUTENIBHO B OPraHU3alMOHHO-TTPABOBOM (hopMe accolmaluu (Cor3a)
¥ UMEIOT 1eJISIMH KOOPAMHALIMIO MTPEATTPUHIUMATEIBCKOM IEeSITeIbHOCTH CBOUX WIECHOB, 4 TAaKKe IpeI-
CTaBJICHUE U 3AIUTY UX OOLIMX UMYIIECTBEHHBIX HHTEPECOB.
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[]

HU3ALK COCTABJISIIOT PErJIAaMEHTHPOBAHHBIE €€ YCTaBOM BJIACTHBIE KOMIIETEHIIMH, MPEIOCTABIISIO-
1€ € IPaBo MPUMEHEHUsI MEP OPraHU3alMOHHOIO (MCKJIIOYEHUE YIeHa CaMOperyIupyeMoil opra-
HU3AIMA W3 COCTaBa ee WIEHOB) W AucIUIUIMHApHOTrO BosaencTBus (cT. 10 @3 o CPO"Y). Mepui
OUCYUNAUHAPHOU OMEEMCcmeeHHOCmU TIPEACTABIISAIOT COOOW 31€MEHT YacTHONPABOBOIO arapara
MIPUHYXJEHUS, U OHU JOJKHBl paCLIEHMBATBHCS B KAYECTBE MEPBI OKA3aHUsl YIPABJISIOLIEIO BO3/IEH-
CTBUS Ha WIEHA CaMOPEryIMpyeMoil opranu3anuu. VIckioueHue uieHa caMoperyIupyeMoi OpraHu-
3alMU U3 COCTaBa €€ WIEHOB 3a HEWCIOJIHEHUE WIM HEeHaJJIeKalllee MCIOIHEHUE YCTaHOBJIEHHBIX
KOpIoparyei TpedoBaHUi €10 CTaHJAPTOB U IIPABUJI KaK Mepa OpeaHU3ayUOHHOI OMEeniCeeHHOCHIL
MIPEICTABIISICTCS 8bicuteli popMOti CaHKyuu TIPU OCYILIECTBIEHUN KOOPAMHALIMYA SKOHOMUYECKON Jes-
TEJIbHOCTH, TIOCKOJIBKY TPU 00SI3aTeIbHOM CaMOPETyIMPOBAHUM OHA MPAKTHUECKH O3HAYaeT HeoO-
XOJUMOCTb MPEKPAIEHUs OCYILECTBJICHUs MPEAIPUHUMATENILCKON AEATEIbHOCTU XO3SUCTBYOIIUM
CyOBEKTOM, TO €CTh OTKAa3 B «JIOMycKe K npodeccun». [loatomy nanHas pyHKIMs camoperyimpye-
MOW OpraHu3aliy UMeeT HEeNOCpPeCTBEHHOEe 3HaUeHue IS 1ies1ell (POpMHUpOBaHKS O1aronpusTHOMR
KOHKYPEHTHOH CpeJbl.

Takum 0Opa3oM, B aHTHUMOHOIOJIBHOM M KOPHOPAaTMBHOM 3aKOHOIATENIbCTBE B HACTOSINEe
BpEMsl CYILECTBYIOT BIIOJIHE YCTOSIBILIMECS IPABOBbIE MHCTUTYTHI, pErJIAMEHTUPYIOLIME KPUTEPUU
KOPHOPATUBHOTO KOHTPOJIsl. OCHOBHAsS IpoOJieMa MCIOMb30BAHUSI JAHHBIX KPUTEPUEB U UX JIETHTH-
Mallii B OT€YECTBEHHOM TI'PaKIaHCKOM 3aKOHOJATEIbCTBE CBOAUTCS B CIa0OW MPaBONPUMEHUTEIb-
HOW MPAKTUKE UCIIOJIb30BAHUSI IIPABOBBIX HOPM, OCHOBAaHHBIX Ha KAYECTBEHHbIX KPUTEPUSIX, UMEIO-
IIMX BO MHOTHX CJTyYasiX OLIEHOUHbIN XapaKTep U TPeOYIOIIUX BHICOKOW KBUTU(DUKAIIN PAOOTHUKOB
MIPaBOIPUMEHHUTENNBHBIX OpraHoB. 1o Bcell BUAMMOCTH, MIMEHHO 3TOT aCHeKT MPOOJIeMBbl SBISIETCS
«TOPMO30M» ISl UMILIEMEHTALIMM JAHHOTO MPABOBOIO MHCTUTYTA B I'PaXAAHCKOE 3aKOHOJATEJIb-
cTBO. BmecTe ¢ TeM, BHellpeHHe HOPM O KOPIOPATUBHOM KOHTPOJIE JIOJKHO OKa3aTh CYIIECTBEH-
HOe (€c/I He CKa3aTh — MPOPBIBHOE) 3HaYeHHE B peOpMUPOBAHMM MHCTUTYTOB KOPIIOPATUBHOW
3aLIUTHI, TAK KAK YK€ B HACTOSIILIEE BPEMsI OLIYIIAETCs OCTPBII HEAOCTATOK JaHHBIX HOPM, HE CMOTPSI
Ha CYIIECTBEHHBIE C/IBUT'Y B YaCTU perJIAaMEHTALMU OTBETCTBEHHOCTH JIULI, YIIOJTHOMOUYEHHBIX BBICTY-
naTth OT UIMEHH I0PUJMYECKOTrO JIMLA, YWIEHOB KOJUIETMaJIbHbIX OPraHOB IOPUINYECKOTO JIMLA U JIMLI,
ornpenessommx Aeructeus opuandyeckoro auna (cr. 53.1 'K P®). BHenpenue nHcTuTyTa KOpIoO-
PaTHBHOTO KOHTPOJISI B IPaXAaHCKOE 3aKOHOJATEIbCTBO JOJIKHO CIIOCOOCTBOBATH MMITJIEMEHTALIUH
JOKTPUHBI «CHATHSA (TIPOKOJIA) KOPIOPATUBHOM ByaJli» B OTEUECTBEHHYIO CUCTEMY ITPaBOBOTO PEry-
JIMPOBAHUS1 KOPIOPATUBHBIX OTHOILLEHUI, YTO MOKET OKa3aTh 3HAUUTEJIbHOE BIMSIHUE Ha TpaHcpop-
MAIMI0 UHCTUTYTOB OTBETCTBEHHOCTH yUpeauTesIel I0pUAMYECKUX JIML B 1IEJIOM C YYETOM TpeHAa
rOCY/IapCTBEHHOM MPABOBO MOJUTHKH, HAMPABJIEHHOTO HA BBISIBICHUE KOHEYHBIX OeHe(UIMapoB
IOPUINYECKUX JIULI.

03011 nekadpst 2007 1. Ne 315-03 «O camoperynipyeMbix opranusauusix» // C3 P® 3 nexadpst 2007 r, Ne 49, cr. 6076.
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Kopnopanuu o npaBy Poccun, Aarymu n CIITA

beabix Bragumup Cepreesnu

Hupextop MHcTUTYTA paBa ¥ IPEAIPUHUMATEIBCTBA Y PAJILCKOrO rOCYIapCTBEHHOTO I0PUIU-
YECKOro YHUBEPCUTETA, 3aBeYIOINI Kadepor MpearpuHUMAaTeIbCKOTo MpaBa, 3acTyKeHHbIH J1es-
Tesib HayKu P®, 1OKTOp 1opuanyeckux Hayk, nmpodeccop

B oredecTBeHHOM MTEpaType MOCIEAHET0 BPEMEHU BCe Yallle UCIOIb3YI0TCSl TaKUe TIOHSATHS
KaK «KOPIOpaIsi», «KOPHOPATUBHBIE OTHOMICHHUS», «<KOPIIOPATMBHOE YIIPABJICHUE», «KOPITOPATHUB-
HOE TIpaBo». [Ipruem 3TU MOHATHS IMPOKO BOIUIM B HAYYHBI 00OPOT KaK Cpe/id yYEHBIX-9KOHO-
MUCTOB, TaK ¥ Cpey I0pUCTOB!'!,

Bwmecre ¢ Tem 3akononarenbctBO Poccuiickoit deepalivu yxe He «XpaHUT MOTYaHUE», a 3aKO-
HOJZIaTeJIb MCIIOJIB3YET 3TU UyKEepOAHbIE (Ha MEPBBIM B3MJIsA) 1151 POCCUMCKON ITPABOBOM CUCTEMBI U
HAIIMOHAJIBHOTO MEHTAJIMTETA MOHSATHS.

B peasibHOI1 1€IICTBUTENBHOCTY paccMaTpUBaeMble MOHATHS «KOPIOpalUs», «KOPIOPATUBHbIE
OTHOILICHUS1», «KOPIIOPATUBHOE YIPABJICHUE», «KOPIOPATUBHOE MPaBO» MPOOUBAIOT cebe JOpory B
CJIO)KHOM JIAOMPHHTE POCCUICKOTO 3aKOHOJATENbCTBA. Tak, TEPMUH «KOPIOpAIUs» BIEPBbIE CTal
ucTonb30Bathest B PenepaibHoM 3akoHe oT 12 ssuBaps 1996 r. Ne 7-@3 (B pen. @3 ot 23 nexabps
2003 1. Ne 179-®3) «O HEKOMMEPYECKMX OPraHU3aIMAX>» |2 IPUMEHHUTENIBHO K ONpeieIeHHIO IPaBo-
BOTO NOJIOKEHUSI TAKON (hOpMBI HEKOMMEPUECKOM OpPraHM3alluK Kak rocy1apcTBEHHAsl KOpIopaLus.
B cuny 1. 1 cr. 7.1 HazBaHHOTO 3aKOHA 20Ccy0apcmeeHHoll Kopnopayueli TpU3HAeTCsl He UMeloIast
YIEHCTBA HEKOMMepYecKasl opraHusanius, yupexaeHHas Poccuiickoil @enepanyeil Ha OCHOBE UMY-
IIECTBEHHOIO B3HOCA U CO3[JaHHAsl JJIs OCYILLECTBJIEHUS COLMAJIbHBIX, YIPABJIEHYECKUX UM MHBIX
00IIIeCTBeHHO TOJIe3HbIX (PyHKIMIA. [0cynapcTBeHHAsE KOpIIopalysi co3/iaeTcsl Ha OCHOBaHUU (ee-
paJibHOTO 3aKoHa. [laske Ha MepBbId B3MJIsA BUAHO, YTO FOCYJAPCTBEHHAsl KOPIIOpalys B KOHTEKCTE
3aKoHa 0 HEKOMMEPUYECKMX OpraHU3allvsX HE BIMCHIBAECTCS B KOHLIENIMIO U MOJENb KOPIOPAILUK.
Takast KOHCTPYKIIHSI TUIOXO BIUCHIBAETCS U B OOIILYIO JIOTUKY I 'paJaHCKOro KoJeKca O IOpUAMYECKUX
JIMLIAX.

OpHaKo MaccHpOBaHHOE BHEJPEHHE KOPIOPATWBHOW TEPMHUHOJIOIMM MPOM30LUIO Ha (PoHE
MOC/IeIHMX peOpM I'pak AAHCKOTO 3aKOHO/AATEbCTBA. B CyMMUPOBaHHOM BUJIE YKa3aHHbIE HOBEJUIBI
BBITJISIAAT cieayiomumM oopazom: 1) B cr. 2 'K P® npennpunsaTa nonsitka chopMyIMpoBaTh MOHSI-
THE «KOPIOpaTUBHBIE OTHOLIEHUs». B cuity 1. 1 c1. 2 'K P® naer peub 0 KOpnopaTUBHbBIX OTHOILIE-
HUSIX, KOTOpPBIE CBSI3aHbI C yYaCTUEM B KOPIIOPATUBHBIX OpraHU3alUsaX WK yrpasjieHueMm uMmu. Kak
BU/IHO, ONPE/ieIEHNe KOPIIOPAaTUBHBIX OTHOLIEHUI CTpaJaeT TEPMUHOJIOTMYECKUMU U3bsIHAMU U HE
PacKpbIBaeT CYIIHOCTU JIAHHOTO sIBJIeHUs]; 2) B cOOTBeTCcTBUM C I1. 3 cT. 48 'K Pd, kopnoparuBHbIMU
OpraHU3alMsMU SABJISIOTCS IOPUIUYECKUE JIMIA, B OTHOIIEHUH KOTOPBIX UX YYACTHUKHM UMEIOT KOp-
MOpaTUBHbIE MTPaBa; 3) yupeauTean (YYaCTHUKM) I0PUINUECKOro JIMIAa BIIPABE YTBEPAUTH PETYIUPY-
I0LI[1€ KOPIIOPATUBHBIE OTHOLLEHNUS U HE SIBJISIIOIIMECS yUPEUTEIbHBIMU IOKYMEHTAMU BHY TPEHHUI
perIaMeHT U MHbIe BHYTPEHHME JIOKYMEHTHI Iopuauueckoro juma (m. 5 cr. 64 I'K P®d); 4) cyn no
TpeOOBAHUIO YUYACTHHKA KOPIOPAIMH, TOJIOCOBABIIETO MPOTUB MPUHSATHS PEIICHUsI O peopraHu3a-

" Cwm.: Kouerkos T. B., CynsH B. B. Koprnoparmst: avepukanckast mogens. CII6.: TTurep, 2005; I'puranc 1. M. Koprioparus-
HblE OTHOLICHHUSA: IPABOBOE PEeryJIMpoBaHue opraHu3aluoHHbIX (hopm. M.: Bonrepe Kitysep, 2005; Makaposa O. A. KopropaTusHoe
npaBo: yueOHuk. M.: Bonrepe Kitysep,2005; ITaxomosa H. H. LluBrmictiaeckast Teoprst KOpIOpaTUBHBIX OTHOIIEHUH: MOHOT padhusl.
Exarepuntypr, 2005; Kamanuna T. B. KoproparusHoe (BHyTprdrpmeHHOe) paBo: YdyebHoe nocodue. M.: Hopma, 2003; Xpabposa
U. A. KoprniopatBHOE yripaBiieHHe: BOIPOCH HHTerpanun. AdQuirnpoBaHHbIe JINa, OPraHU3aMOHHOE ITPOEKTUPOBAHYE, NHTETpa-
1roHHas nonutrka. M.: Anerimaa, 2000; IetyxoB B. H. Kopriopariu B poccriicKoil TpOMBIIIEHHOCTH: 3aKOHOJATEIBCTBO U ITPaK-
THKa: Hay9HO-TIpaKTHIeckoe rnocodue. M.: I'oponer, 1999.

12.C3 Pd. 1996. Ne 3. Cr. 145. Jlanee — 3akoH o HEKOMMEPUYECKUX OpPraHU3alHsAX.
20



. Coopnuk crareit. «COOpHUK HaydHO-TIpakTHIecKkux cratert I MesxayHapomHol HaydIHO-TIPAKTUIECKON KOH(MepeHn

«AKTyaJbHBIE TIPOOIEMBI TIPEATIPHHAMATETHCKOTO ¥ KOPIIOPATUBHOTO TIpaBa B Poccuu u 3a pyoexkom». PAHXul'C, opu-
quueckuid pakynprer uM. M. M. Criepanckoro MHcTuTyTa IpaBa M HalMOHAIBHOU Oe3omacHoctH (25 anpens 2016 roxa, T.
MockBa)»

[T 9TON RODITODAIINIA 1711 HC TTDNHNMAaBIIICTO VHaACTUUd B TOJTOCOBAHUM TTO TaHHOMY BOITIDOC

MIPU3HATh PEOPraHU3ALIMI0 HECOCTOSBILIEHCS B Ciydasix, npeaycMorpeHHsix cT. 60.2 T'K P®; 5) cr.
65.2 'K PO conep:xut nepeueHb OCHOBHBIX MPaB M 0OSI3aHHOCTEN YYaCTHUKOB KOPHOpaIyu; 6) Kop-
noparusHoe yrnpasiieHue (ct. 65.3 'K P®); 7) cornacho cr. 67.2 'K P® yyacTHUKM XO351IICTBEHHOTO
o0IIecTBa WM HEKOTOpbIe U3 HUX BIIPaBE 3aKJIIOUUTh MEXIY COOOW KOPIOPATUBHBIN JOTOBOP 00
OCYIIECTBJIEHUY CBOMX KOPIIOPATHBHBIX MPaB (JOroBOp 00 OCYIIECTBICHNH NIPAB yYaCTHUKOB 00IIe-
CTBa C OrpaHUYEHHON OTBETCTBEHHOCTHIO, aKIIMOHEpHOE coralieHue). iMerotcs u qpyrue nosioxe-
HUS O KOPIIOPAaTUBHBIX OTHOILIEHUAX B ['K.

[To HameMy MHEHMIO, KOPIIOPATUBHBIE OTHOIIEHUSI — 3TO CUCTEMA SKOHOMHUYECKUX OTHOLIE-
HUI CO CJIOKHOH CTpyKTypoil. KoprnopaTuBHbBIE OTHOIIEHHSI MOKHO YCJIOBHO pa3fieiTh HA BHEUI-
HUE U BHYTPUKOPHOpPATHBHbIE. B cOCTaB BHEIIHMX KOPHOPAaTUBHBIX OTHOIIEHWH BXOISAT OTHOILE-
HUS1, BOBHUKAIOIIME, HAITPUMEP, MKy aKIIMOHEPAMH, aKIIMOHEPHBIM OOIIECTBOM U aKIIMOHEPAMU;
OTHOIIIEHUS, CKJIabIBAIOIIMECS MEXKY BHEIIHUMM MOJpa3jieneHusaMu ((puamraiaMu U MpeacTaBy-
TEJIbCTBAMH) U XO3AWCTBEHHBIM OOIIIECTBOM; OTHOILICHUSI, CKJIAIBIBAIOIINECS MEXy MaTepUHCKOM
(mpeoOraganoIneii) KOMIaHUEeH W 3aBUCUMBIMU (JIOUYSPHUMHE) OOITIeCTBAMM; OTHOIICHU I, CKJIa/IbIBa-
OIIHMECS MEXTYy KOMMEPUYECKMMU OPraHU3alMsIMU B COCTaBE MIPEAN PUHIMATEILCKOTO OO b JMHEHN S
(XonmauHra, KoHIepHa)'3.

B 3T10ii CBSI3M HEOOXOOMMO BBIIETATh HECKOJBKO YPOBHEH BHYTPUKOPIIOPATUBHBIX OTHOIIIE-
HUI: a) MEXKCTPYKTYpPHbIE OTHOLLEHHUS, CKJIA/IbIBAIOLIMECS MEK/ly BHYTPEHHUMU MOAPA3AEICHUIMU
THUMa 1iexa (oTaena u 1Ip.); 6) OTHOIIEHU s, CKJIaIBIBAOIIMECS MEXIY YIYaCTHUKAMH KOPITOPATUBHOM
OpraHu3allMy U OpraHaMH yIpaBJieHUs (MeHeaKkMeHTOM). [Ipuyem ykasaHHbIE BUIbI KOPITOPATUBHBIX
OTHOILICHUH TaK)ke HEOJHOPOAHBI U MOTYT OBbITh MOfIpa3/ie/ieHbl Ha OTAEbHbIE MoABUAbL. Hanpumep,
B paMKax IMEpBOro BUJAa KOPIOPATUBHBIX OTHOIIEHWI 000COOJIEHHYI0 TPyMITy 0Opa3yloT OTHOIIe-
HUS1 IPUHAJIEKHOCTU UMYILIECTBA CTPYKTYPHBIM NOZIpa3/ie/ieHUsIM OpraHu3aiusam. Ipyroi npumep:
KOPIIOpaTUBHBIE YITPABJIEHYECKHME OTHOILIEHH S MEX Iy OpraHu3alMen U ee CTPYKTYpPHBIMU MO pa3/ie-
JICHUSIMU.

Takum o0pa3om, npeaaraeM pasieiuTb BCe KOPIOPATUBHBIE OTHOLIEHHUSI HA TOPU3OHTAIIb-
Hble (MMYILECTBEHHbIE, JINYHbIC, HEMMYILECTBEHHbIE) U BEPTUKAJIbHbIE (OpraHU3allIOHHbIE, YIIpaB-
JIEHYECKHE), a TAK)KE BHYTPUKOPIIOPATUBHBIE.

Termnepb HECKOBKO CJIOB 0 0A30BOM MOHSATHH «Kopriopaiusi». B coorBerctBum c 1. 1 ¢1. 65.1 T'K
P® (B pen. @3 ot 23 mas 2015 r. Ne 133-93) 1opuanueckue Jiuna, yupeauTeau (y4aCcTHUKU) KOTO-
PbIX 00JIAJAI0T MPABOM y4acTHsl (WIEHCTBA) B HUX U (POPMHUPYIOT MX BBICIIIMIA OpPraH B COOTBETCTBUM
c 1.1 cr. 65.3 Hacrosmero Kozpekca, ABISIOTCA KOphopamueHuImu I0PUOUMECKUMU AUUaMu (Kopnopa-
yusimu). K HIM OTHOCSITCSI XO3SIICTBEHHbIE TOBAPHIIIECTBA U OOIIECTBA, KpeCThsIHCKUE ((hepmepcKue)
XO3SICTBA, XO3SIMCTBEHHBbIE MAPTHEPCTBA, MPOU3BOACTBEHHbIE W MOTPEOUTENILCKUE KOOIIEPATUBBI,
00IIeCTBEHHbBIE OpPraHU3aI|H, OOIIECTBEHHBIE IBUKEHH I, ACCOIMAIIMY (COI03bI), TOBAPUILIECTBA COO-
CTBEHHUMKOB HE/IBUKMMOCTH, Ka3aubl OOIIECTBA, BHECEHHBIE B TOCYAAPCTBEHHBIH peecTp Ka3aubux
obmectB B Poccuiickoit deneparuu, a Takke OOMMHBI KOPEHHBIX MaJIOUMCIIEHHBIX HaponoB Poccuii-
ckoil denepanun. IOpuarueckue auia, yupeauTen KOTOPbIX HE CTAHOBATCS X YYaCTHUKAMU U HE
MPUOOPETAIOT B HUX MPAB WIEHCTBA, SIBJSIIOTCS YHUMAPHLIMU Iopuduueckumu auyamy. K HIM oTHO-
CATCS TOCYJaPCTBEHHBIE M MyHULIMIIAJIbHbIE YHUTAPHBIE MTPEAIPUATHSA, (POH/IBI, yUPEKIECHUS, ABTO-
HOMHbIE HEKOMMEPUYECKUE OPraHU3alliy, peIMIMO3HbIe OPraHu3ally, IyOIMYHO-TIPABOBbIE KOMITa-
HUMU.

CrnenoBarenbHO, 3aKOHOATEb HA3bIBAET WIEHCTBO B KAYECTBE OCHOBHOI'O ITPU3HAKa KOpIopa-
uuu. Her wieHctBa, Het u kopriopanuu! TakoBa jiorvka 3akoHa!

13 Cm.: Bennix B. C. O KOPIOpALMSIX, KOPIOPATHBHBIX OTHOIIEHUSX U KOPIOPAaTUBHOM IpaBe // busHec, MeHeIKMEHT U IPaBo,
2006. Ne 2. — C. 54-60.
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() T a9t AT 1 AT AN FEFEFA A A TA D3 T 93— A EHFEEFS A M M— RO A AN — O RO 12

HOM CMBICJIE 9TOTO CJIOBA MPEICTABIsET COOON aKIIMOHEPHOE OOIIECTBO, U3BECTHOE KOHTHHEHTAIIb-
HOMY IIpaBy U POCCUICKOMY MpaBy. Bce ocTasbHbple KOMMeEpYeCKHUe OpraHn3aluy (3a UCKJII0UEHUEM
YHUTAPHBIX NPEINPUATAN) MOXKHO OTHECTH K OpPraHU3allisiM KOPIIOPAaTWBHOIO TUIA. XOJJUHIH,
MHbIE MTPEATIPUHIMATEIBCKIE 00BEIMHEH s O3 CTaTyca I0PUANIECKOTr0 JIUIIA TAKKe SBIISIIOTCS Opra-
HU3aLUSAMU KOPIIOPAaTUBHOTO TUMA. B poccuiickom npaBe MOXKHO BBIIEJIUTb HENpeapUHUMATENb-
CKUe (HEKOMMepUYeCKHe) KOPIOpaluK, B KOTOPbIX MPUMEHSETCS] IIPUHLIMIT JIMYHOTO YYacTUs y4acT-
HUKOB B JIEATEJIbHOCTU TaKOM KOPIIOPALHH.

W, nakonern, kopropatuBHbie ciopsl. [ToHsATHE «KOPIOPATUBHBIN CIIOP» MOTYYHIIO JIETATHHYIO
nporicky B AIIK P®. B cuny cr. 225.1 AIIK P® apoutpakHbie cyipl pacCMaTpUBAIOT [ef1a 10 Cro-
paM, CBSI3aHHBIM C CO3/JaHUEM I0PUANYECKOTO JINLIA, YITPABJIEHUEM UM WJIM YUYACTUEM B IOPUIMUECKOM
JIMLIE, SIBJISIIOIIEMCS] KOMMEPYECKOU OpraHu3aluei, a TAK:Ke B HEKOMMEPYECKOM ITAPTHEPCTBE, aCCOo-
uanyy (Co3e) KOMMEPUYECKUX OpraHu3alvii, THOW HEKOMMEPUYECKOW OpraHu3aIvu, 0ObeINHSIIO-
el KOMMepYecKHre OpraHu3aliy 1 (WIK) MHAMBUAYAJIbHBIX IPEeAIpUHUMATEIIel, HEKOMMEPUECKOW
OpraHM3allvy, UMEIOLIEN CTaTyC CaMOPEryJIMpyeMOi OpraHU3aluy B COOTBETCTBUM C (hefiepaIbHbIM
3aKOHOM (KOPIIOPATUBHBIE CIIOPHI).

Uro kacaeTcs IopuJMUECcKOM JTUTEPATyPhbl, TO B HEM KaK BCEr/ia OTCYTCTBYET €AMHCTBO B3IVISIIOB
10 MOBOJY TOTO, YTO MIOHUMATh IO KopriopaTuBHbIMU criopamu 4. Tak, o muenuio E. H. E¢pumenko
u B. A. JlanteBa, KOPHIOPAaTUBHBIA CIIOP MOXHO OXapaKTepU30BaTh KaK KOH(IMKT, MOIEKAIUN
paccmotpenmio B cyne'>. Ho Bpsij i Takoe omnpeiesieHue pacKkphIBaeT CYIIHOCTb KOPIIOPATUBHBIX
cropoB. Tak Kak Cropbl BO3HUKAIOT MEXKIY CyObEKTaMH KOPHOPATUBHBIX OTHOIIEHHH.

C y4eToM TOro, 4To MOHSTHUS «KOPIOPAIUsD», «<KOPHOPATUBHBIE OTHOLIEHUS» SIBJISIOTCS Mpe[-
METOM OXHBJIEHHOW AMCKYCCHU B YYeOHOW M HAy4YHOUW JIMTEpaType, HET €AMHCTBA B3MJISJOB U IO
BOIPOCY O KOPIOpaTuBHOM IpaBe. OueHb 4acTO KOPHOPATUBHOE MIPABO PACCMATPUBAIOT KAK COBO-
KYITHOCTb I0PUAMYECKUX HOPM, PETYJIMPYIOIIMX BHYTPUKOPIIOpaTUBHBIE OTHOIIEHH . Ha Haiu B34,
3TO CJIMILIKOM Y3KHUH NMOAXOA. B peasibHOI JeCTBUTEIBHOCTH MPEIMET KOPIOPATUBHBIX OTHOILIEHUI
SIBJISIETCS TIO COAEPKaHUI0 OoJiee MIMPOKUM, YeM OTHOIIIEHHS BHYTpudrpMeHHbie. KopriopaTuBHbie
OTHOIIIEHUS — MPEIMET PEryJIMpOBaHUsI HOPM aJMUHUCTPATUBHOIO, I'PaXAAHCKOIO MpaBa, a Takxke
HOPM HHBIX oTpacieil rpasa. [1oaToMy KopriopaTuBHbIE OTHOLIEHHUSI PETYJIUPYIOTCS HE TOJIBKO BHYT-
PEHHUMH (JIOKaJIbHBIMH) aKTaAMU, HO U (peJiepasIbHbIMU 3aKOHAMU, a TaKKe MHOTOUMCJIEHHBIMU IO/
3aKOHHBIMU HOPMATUBHBIMU aKTAMU PA3JIMYHON IOPUINIECKOU CUIIBI.

Ha Ham B3y, kopnopamueHoe npaso ecTb KOMILUIEKCHOE (MeXOoTpacieBoe) oOpa3oBaHue, B
KOTOPOM TapMOHMYHO COYETAIOTCS HOPMBI IPaKIAHCKOTO (YaCTHOTO) M MyOJIMYHOTO TipaBa. B aTom
KayecTBEe KOPIOPATUBHOE MPABO SIBJISIETCS] COCTABHOM YacThiO MpaBa (YMUTAail: PaBOBOM MHCTUTYT)
MpeANPUHIMATEIBCKOTO 6.

Kak cripaBenymBo yrepxaaer Y. C. lluTkuHa, KOPHOPaTUBHOE MPABO, SIBJISISCH UHCHUMY-
MOM NPeONPUHUMAMENLCKO20 NPasa, TIPEACTABISAET COOON COBOKYITHOCTh HOPM, PEryIUPYIOLIUX Ha
OCHOBE COYETAHUsI YACTHBIX U IMTyOJIMYHBIX METOJIOB IIPABOBOT'O PETYIMPOBAHMSI OOIIECTBEHHBIE OTHO-
IIIEHKs], CBSI3aHHBIE ¢ 0OpPa30BaHUEM U JESITEIbHOCTBIO Kopriopanuii 7. OnHako B 9TOM XapaKTepu-
CTHKE KOPIIOPATUBHOIO ITpaBa MPUCYTCTBYET «IOBOJHAS] MMHA 3aMeJIJIEHHOTO IeicTBUS». Peub naer
00 orpezeeHnH MpegMeTa KOpIopaTuBHOTO npasa. CoBocoYeTaHue «OOIIEeCTBEHHbIE OTHOIIEHHUS,

4 Cm, Haripumep: JlomakuH [I. B. OT KoprnopaTtyBHOro MHTEpeca yepe3 3710ynoTpedieHne KOpHopaTUBHBIM IIPaBOM K KOPIOpa-
TiuBHOMY criopy // Koprioparusasrii opuct. 2006. Ne 2.; JlanrreB B. A. KopriopatiBHBIE CHIOpHI: TIOHSTHE, BUIBI U CIIOCOOB! PEIOT-
Bpaenus // [Ipeqnpuanmaresnsckoe mpaBo. 2007. Ne 4; EcekeeB A.C. Teopermyeckue mpoGieMbl KOPHOPATHBHBIX OTHOLICHUH 1
KoproparuBHbIX criopos // IIpeanpunumarensckoe npaso. 2007. Ne 4.

5 Cm.: Edumenko E. H., JTaniteB B. A. KopnioparrsHbie KOHGIMKTHI (CLIOPHI): y4eOHO-pakTideckoe nocodue. M., 2014. — C. 57.

16 o muenno T B. Kamaxusoit, KOPIOpaTHBHOE [IPaBO — 3TO AP0 MpeAlpuHuMarensckoro npasa// Kamanuna T. B. Kopropa-
THBHOE 1paBo: yyeOHuk. M., 2006. — C. 50-62.

17 KopnioparusHoe npaBo: yue6nuk / ote. pea. U.C. Iurkuna. M., 2007. — C. 15, 58.
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KOPIHOPATUBHOTO PeryJrupoBaHus. B utore koprnoparnBHOE MpaBo MPEBPAIIAETCsi B CBOEOOPA3HOTO
«IOPUIMYECKOTO MOHCTpa», MPETEeHIYIOEro Ha 3axBaT 4yyxkux Tepputopuil. He ciyuaitno E. A.
CyXaHOB MHIIIET: «...JesITebHOCTh KOPIOPAIMA PEryIMpyeTcs OTHIONb HE TOJIBKO KOPIIOPATUBHBIM
npaBoM. KopriopatuBHOE MpaBo Mpesx e BCEro orpeAesieT BHYTPEHHIO OpraHU3alHio, YIpaBJIeHUe
KoprioparmsiMu.» '8, OJJHUM CIIOBOM, OTCYTCTBHE YETKHX KPUTEPUEB U MOKa3aTeNlei, CBUIETEIbCTBY-
IOIIMX O MPUHAJIEKHOCTH KAKOTro-TMO0 MPaBOBOTO 00pa30BaHUs K MPABOBOMY MHCTHUTYTY, MOIOT-
paciu rpasa Win OTPaciy Mpasa, JHUIIAET JT000ro Nccie1oBaTeNsi BO3MOXHOCTH JaTh OObEKTHBHYIO
orieHKy. Cka3aHHOE OTHOCHTCS HE TOJIbKO K KOPIOpaTUBHOMY IpaBy. To e camoe MOXHO CKa3arh,
Harpumep, 0 0aHKOBCKOM TpaBe'’.

Io cBOeMy conepkaHnI0 KOPIOPATUBHOE MTPABO HEOAHOPOTHO. B HEM MOKHO BHIIEIUTH BHEIII-
HHE KOPIOpPAaTHUBHbBIE HOPMBI U BHYTPUKOPIOpaTuBHBIE HOpMBL. Eciin oTpaciieBasi mpupoaa nepBoit
IPyIMIT KOPIMOPATUBHBIX HOPM HE BBI3bIBAET OOJBINMX TPYAHOCTEH, TO B OTHOIIEHUH BTOPOM A0 CHUX
MOp HE YTUXAIOT CIIOPHI.

1. Hamr TeopeTryueckuii SKCKypc B KOPIIOPATUBHOE MPABO HAYHEM C aHaM3a 0a30BOTO MOHSI-
TS «Koprioparusi». C 3Tol 1enpio odpatimMcs K 3akoHoaatenbctBy Anrmu u CIIA o kopropa-
IUSIX, a TAK)KE K 3aKOHOAATENbCTBY psifia €BPONENCKUX CTpaH. B AHIIIMM cTaTyc KOMIIAaHUI onpejie-
JsieTcsl pAoM 3aKoHOB (cTaryToB). Cpelu HUX — 3TO, MPEekae BCero, 3akoH o KoMmnaHusax 1985 r.
(Companies Act 1985), 3akon o kommnanusix 2006 r. (Companies Act 2006). [Tpuuem 3akoH 0 KOM-
naausx 1985 r. He OTMeHeH; ero moyiokeHus JAercTBy0T2’. Hapsay ¢ ocHOBHBIMU 3aKOHAMU O KOM-
nanusix 1985 r. u 2006 r. cOOTBETCTBYIOIIME OTHOIIEHUSI PETYIUPYIOTCS 3aKOHOM O MapTHEPCTBE
1890 r. (Partnership Act), 3akoHom o 6ankporcTtBe 1986 r. (Insolvency Act), 3akoHOM O (puHAH-
coBbix yciayrax u peiHkax 2000 r. (Financial Service and Markets Act), 3akoHOM O IapTHEpCTBE ¢
orpannyeHHoi orBercTBeHHOCTHI0 2000 1. (Limited Liability Partnership Act) u ap. Kpome Toro, B
JaHHOM c(pepe MPaBOBOrO PEryIMpOBaHUs JEUCTBYIOT aKThl JEJIETMPOBAHHOTO 3aKOHOIATENILCTBA U
EBpocoro3a?!. PaccMOTprM KOPOTKO OCHOBHBIE TTOJIOKEHHUS.

3akoH 0 kommnaHusax 2006 r. He COAEPKUT JIETAIbHOTO OIpEeIeHUs] IOHATUS «KOMITaHUSI».
B coorBerctBuM co c1. 1 3aKoHA, TEPMUH «KOMIAHUS» O3HAYAET KOMITAHUIO, CO3JAHHYIO U 3aperu-
CTPUPOBAHHYIO I10 [TPaBUJIaM HACTOSIIETO aKTa, a Takke 3akoHa o komraHusax 1985 r. uim Ykaza o
rkommanusx (CesepHast Upnangusi) 1986 r. wim cymiecTByIOIIYMe KOMIIAHUM 1S 1ieJiel 3aKkoHa 0o
Vkaza.

Komnanust MmoxeT ObITh cO3/1aHa AByMsI WM OoJiee JIMLAMHU JJ1s1 3aKOHHOM eI C OrpaHUYeH-
HOW WJIM HEOTPAHWYEHHOM OTBETCTBEHHOCTHIO (CT. 3 3akoHa 0 KoMmnaHusx). B cuiy cr. 4—-6 3akoHa
IOpUMYECKHE JIIA CO3/1A0TCs B (hopMe MyOIMYHBIX M YaCTHBIX KOMIAHHUM, a TAKKe MX JesITellb-
HOCTb MOXET ObITh OrpaHHWYEHa rapaHTUeH WM aKLIMsAMHU B KamuTaie. 3aKOH O KOMIIAHUSIX pac-
MPOCTPAHSIETCS HA KOPIOpallUY, COCTOSIIIIME U3 COBOKYITHOCTHU JUIY (corporation aggregate). Ere
OJIHa, TOBOJILHO 9K30TUYECKasi, KopriopaTuBHasi (popma, BriepBbie BBejieHHast B 2005 1., — «<KOMITaHU s
00IIIeCTBEHHOT0 MHTepeca» (community interest company) (cT. 6). ta popma npegHa3HAYECHA IS
MIPEATIPUSATHI, KOTOPbIE UCTIONB3YIOT CBOM aKTHBBI M BCIO MOy YE€HHYIO IPUOBLIB /17151 OOIIIECTBEHHOTO
Onara (3amMra OKpYXKaloliel cpefpl, OOIEeCTBEHHBIN TPAHCIIOPT, COIMAIBHOE XUjbe U T. 1.). He
CJIelyeT CMelIMBaTh KOMITAHUH OOIIECTBEHHOTO MHTEpeca ¢ OJIarOTBOPUTEIbHBIMHU OpraHU3aIMSAMH,
KOTOpbIE MMEIOT HAJIOTOBbIE JILFOTHI>2. OHM UMEIOT Pa3HbIN MPABOBOM CTATYC.

18 Cyxanos E. A. Vka3. cou. — C. 49.

19 Cm.: Bankosckoe npaBo: yueOHuk / O1B. pen. B. C. Benbix. M., 2015. — C. 10-27 (aBrop rassl — Benbix B. C.).

20B coorsercreim ¢ 1. 1 c1. 2 3akoHa 0 komnasusx 2006 r. ONOKeHMs 3aKoHa 0 KOMIanusix 1985 r. (paBHO 3aKOHA O CIMSIHUM
KoMrmanui 1985 r) ocraiorcs B cue.

2! Core Statute on Company Law// by Covan Ervine. New York, 2008 (Content).

2 Cwm Bympma C. JI. HoBoe kopropaTMBHOe 3akoHoparenbcTBO BemukoOpuranumm: Companies Act 2006/ http://
www.sovremennoepravo.ru/m/articles/view/ HoBoe-kopriopaTHBHOe 3akoHOIaTeNnbCcTBO Benmnkoopurannu-Companies-Act-2006.
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ApXUEITUCKOI, eIUCKOI, IyOJMYHbIA JOBEPUTEbHBI COOCTBEHHHK, MUHHCTP mouThi?. CTporo
roBOps, JIMIIb KOPHOpALMK NEPBOro BUJa (corporation aggregate) OTBEYAIOT MPU3HAKAM IOPHUIU-
yeckoro Jmia. EquHommyHele Koprnopaiyy — 3T0 NepCOHU(pUIMPOBAHHBIE JOJKHOCTH (HarIpumep,
AHTJIUHACKHI KOPOJTb, eruckon KeHTepOepuitcKuil, MUHUCTP TIOYT, TyOIMYHBIN JOBEPUTEIbHBIN COO-
CTBEHHHUK, COJTUCUTOP Ka3HAUYEWCTBA U JIp.). B AHIIUM CyIIIECTBYIOT TaK Ha3bIBa€Mble «KBa3U KOPIIO-
pauuu», T. €. IOpUJUYECcKUe JIMla AJis onpeseeHHbIX uenei. K HuMm oTHocsTes, Hanpumep, pod-
coto3bl. VIMeroTes 1 apyrve BUIbl KOMITAaHUN

B BemukoOpuTanuu BO3MOXHO TaKXe CO3/IaHME pa3HOro poja ToBapHiecTB (general
partnership, limited partnership, limited liability partnership), HO oHu peryauMpyloTcs He 3aKOHOM O
KOMIIaHUSIX, & HOpMaMH 3aKOHOB O NMapTHEPCTBE.

CornacHo 3akoHy o kommanusax 2006 r., Kak 4acTHasl, TaK W MyOJMIHAS KOMITAHUS MOXKET
OBITH CO37]aHA OJIHAM WJIM HeCKOJMbKUMHM JiuriaMu (1. 1 cr. 7). Iljist cpaBHeHMS: paHee ISl CO3/1a-
HUS MyOJIMYHON KOMITAaHUH TpeOOBAIOCh He MeHee IBYX yupeauTesnieit. [[jist 3Toro oHu (yupeauTesin)
MOJMNUCHIBAIOT yUpeauTeabHbI Joroop (memorandum of association), (yHKIIMHA KOTOPOToO CyIe-
CTBEHHO CYKEHbI [10 CPaBHEHUIO C Mpeaplayliel Bepcueil 3akoHa. B HacTosIee BpeMs J0CTaTOuYHO
JIMIIb yKa3aTh, YTO YUPEIUTENHN KeJIaloT CO3JaTh KOMIIAHHUIO, CTaB €€ YYaCTHUKaMHU (B clly4yae co3ja-
HUSI KOMIITAHUM C aKIIMOHEPHBIM KaIllUTAJIOM — TOJIYy4MB, 10 KpailHel mepe, N0 OJHOM akiuu) (CT.
8 3akona o kommanusax 2006).

VYupenurtenbHblii JOrOBOp BMECTE 3asBKOM Ha PErUCTPALMIO MOAAETCS B PETMCTPUPYIOLIMIA
oprat. 3asiBKa JIOJKHA BKJTIOYATh CBEJICHUS O KanuTajie KOMIaHuU (eCIv TAKOBOW UMeeTcsl), ee nep-
BBIX aKIIMOHEPAxX U JIOJLKHOCTHBIX JIMLIAX (AUPEKTOpax, CEeKpeTape), aJpece 3aperucTpyupoOBaHHOTO
o¢uca. Takske mpuaraercs KOmusi ycraBa, ecii TakoBor uMeercs (cT. 9 3akona). [Tomyuus Bce HE0O-
XOJUMBbIE JOKYMEHTbI, PETMCTPUPYIOLII OpPraH BHIITyCKaeT cepTuuKar nHKkopnopauuu (ct. 15). B
OyyIiem npeanosiaraeTcsi BO3MOKHOCTB MIepexo/ia Ha perucTpaluio KoMrnaHui yepe3 MIHTepHer, ais
Yero perucTpupymomneMy Oprany rnpeaocTaBjieHbl TIOTHOMOYUS MO ONPEAeIeHHIO ClIoco0a JOCTABKH
JOKyMeHTOB (cT. 1068)%4.

VYcras (articles of association) U HEKOTOpbIE BU/Ibl PEIIEHUI WM COIVIAIIEHWI YYaCTHUKOB
KOMIIaHUM (HO HE €€ YUpeIUTEesIbHBII JOrOBOp, UIPAIOIIMI TeNeph JMILIb BCIIOMOTATENIbHYIO POJIb)
COCTABJISIIOT YCTaBHbIE JOKYMEHTHI (a company’s constitution) kommnanuu. Konum Bcex ycTaBHBIX
JOKYMEHTOB MPEIOCTABISAIOTCS B PerUCTpUpyIomuii oprad (ct. cr. 17, 29-30 3akoHa 0 KOMIaHUsIX ).
Komnanus npusHaeTcs co3aHHON B yCTAaHOBJIEHHOM MOPSIJKE CO JAHSI PETUCTPALUK YCTaBHBIX JTOKY-
MEHTOB KOMITAHUM U BBIJAYM €€ YUPEAUTEsaM cepTrdukara 00 3ToM (akTe.

B 37001 CBSI3M PE30HHO BO3HUKAET BOIPOC: SIBJSIOTCS JIM MOHATHUS «KOMITAHUS» U «KOPIOpa-
[1s1» CHHOHUMaMU? BOJIBIIMHCTBO MccienoBateseit BooOie He oOpalaeT BHUMaHie Ha YKa3aHHOe
TEPMHUHOJIOTMYECKOE PAa3HOUYTEHHE, paccMarpuBas UX (MOHATHS) B Ka4eCTBE PABHOLEHHBIX. XOTH,
Halll B3[JIS1/1, TAKOU MOAXOM BPsJL JIM MOKHO ITPU3HATh IPaBUIbHBIM. B uteparype otmeuaercs, 4to
AHTJIMACKIE KOMITAaHUH, OyIy4uH I0pUANIECKUMH JIMLAMH, 001aJaloT OOIIMMU TPU3HAKAMU TIOCTIe-
HUX: a) KOMIIaHUs BIIPaBe UMETh UMYILECTBO Ha MpaBe COOCTBEHHOCTH; O) COBEpIIaTh Pa3IMIHOIO
pona cAeKU ¢ UMYILECTBOM; B) OTBeYaTh 110 JaHHBIM C/EJIKaM; I') BBICTYIIaTh B Ka4eCTBE UCTLA U
OTBETYMKA B cyne®. Bce 3TH Mpu3HAKM KOMIIAHWM OIpezesieHbl HopMamMu oomiero npasa. Takum
o06pa3oM, ¢ TOUKH 3peHus 3akoHa 0 KommaHusaX 2006 r. TOHATHS «KOMITAaHUS» U «IOPUITYECKOe
JIMIO» SIBJISIIOTCS PAaBHOZHAYHBIMU. 3a4eM OJIHO M TO K€ sIBJIeHHe 0003HAYaTh JBYMS MOHATHUSAMU?
ITo kpaiiHeit Mepe, He BCe IOPUINYECKHE JIMLA SABJIAIOTCS KOMIIAHUSIMM.

2 Cm.: Honkosrukos I'. B. Aurmiickoe MpaBo O KOMMaHUsIX: yueOHoe nocodue. M., 2000. — C. 30.
X om Bymsmma C. JI. HoBoe koprnopatuBHOe 3akoHomaTenbcTBO BemmkoOpuranmn: Companies Act 2006// http:/
www.sovremennoepravo.ru/m/articles/view/ HoBoe-kopropaTiBHOe 3akoHOaTenbCcTBO Benmkoopurann-Companies-Act-2006.
BCm: IMerpoeuuesa 0. B. IIpaBoBoe nonoxeHne KOMITaHKI 10 aHIIMHCKOMY NpaBy. ABTOped. .. KaHg. opull. Hayk. M., 2001. —
C.9.
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. Db ROJIBKO AP d PYIKA { ACT ROPLHIOPanvin. d
CIIIA nmpaBoBO€ peryiMpoBaHie OTHOILLIEHUI, CBSI3aHHBIX C CO3/1aHUEM U (PYHKIIMOHMPOBAHUEM KOP-
roparmi, OTHeCEHO K BeJeHUI0 oTAebHBIX mTaToB2®. B CIIIA Her o011ero 3akoHa 0 KOPIOparmsx;
OTCYTCTBYET TaK’ke HOPMaTUBHOE orpejesieHre Kopriopaiun. Cuutaercs, uTo B mrare JlenaBap Obut
MIPUHSAT camblid JOOPOTHBIN 3aKoH 0 Kopropanusix (General Corporation Law), MHOTHe TOIOXeHUSI
KOTOPOTro ObLTM 3aMMCTBOBAHBI B psifie TaToB B 1974—1976 1T.

Knaccuueckoe omnpenenenuie koprnopaiuu jJaHo wieHoM BepxoBHoro cyna CIHA Ixonom
Mapmanom Xapnanom?’. Kopnopauus — 3T0 «ACKYCCTBEHHOE 00pa3oBaHKe, HEBUIUMOE, Heocsi3ae-
MOe 1 CYIIECTBYIOIIee TOJIBKO B Ila3ax 3akoHa». [IpaBja, Ha Halll B3MJIsA], B JAHHOM ciTydae chopMy-
JIMPOBAHO ONpPEAEIEHUE HE CaMO KOPIIOpallyy, a IPUANYECKOro JIMIA C MO3ULIUHN TEOPUH I0pUIH-
yeckoil pukuuu. Yto KacaeTcs onpesieneHus IpU3HaKoB KOPIIOpallyu, TO 3/1€Chb BHOBb MOSIBJISIIOTCS
TPYAHOCTH HA IyTU UCCIIEA0BaHUS aMEPUKAHCKON MOJIENI KOPIIOPALHH.

[TpencraBuTev «HEOKJIACCUYECKOM» (YMKArCKOM) MIKOJIbI MOIYEPKUBAIOT TaKKe, UYTO B Aes-
TEJIbHOCTb KOPITOPALIMU C IIOMOILbIO KOMIIIEKCA, CETU PAa3IMYHbIX JOTOBOPOB (set of contracts, nexus
of contractual relationship) pakTH4ecKku BKIIIOYAETCS MHOKECTBO PA3IMUHBIX CYOBEKTOB-MHBECTO-
POB, MEHE/IKEPOB, PAIOBBIX PAOOTHUKOB, COTJIACOBAHHAS JIESATEHOCTh KOTOPBIX BEJIET K TOsIBIIE-
HUIO cuHepreTryeckoro agexra». I1pu takom nogxone, no Muenuio E.A. CyxaHoBa, opuanueckas
JIMYHOCTh KOPIOPAIINH MPEACTABISIETCS] HEKUM «JJOTOBOPHBIM LIEHTPOM», & KOPIOPATUBHOE TPaBO,
T0 CYTH, 3aMEHSIETCsI JOTOBOPHBIM TIPaBOM 28,

B otedecTBeHHON M 3apyOeKHOU JUTEpaType Mo M30PaHHOW TeMe MOXHO OOHAPYXHUTh IBa
noxofa K onpenenernto koprioparuu B CIHA. TepBbiii (IMpOKwMiA) moaxoa 6a3upyeTcs Ha MoJIoxKe-
HUSIX O TOM, YTO MOHSITHEM «KOPIOPAIs» OXBATHIBAETCS CAMBIH IIMPOKUI KPYT IOPUIMUYECKUX JIUII.
B 3aBucuMoCTH OT TIpeciielyeMbIX 1ieJield KOPIopaIuy MOryT ObITh MyOmuHbIMHE (public), momymyo-
JUYHBIMM (quasi-making), mpeanpuHUMaTeIbcKuMu (private, business of profit-making) u Henpen-
MPUHUMATEILCKUMU 00beinHeHUsAME (non-profit)?. I1pu 3TOM B mepedeHb KOpIopaiuii BXOAAT He
TOJIBKO aKIIMOHEPHbIE OOIIEeCTBa, HO U Oe3aKIIMOHEepHbIE Kopriopauu (non-stock corporation), pu-
ObUTbHBIE 1 OeCTIPHOBUTBHBIE KOPITOPALIUH, KOOTIepaTUBHBIE Kopriopaiui. B coctaBe 6ecriprObUTbHBIX
KOPHOPpAIMi BBIIETISAIOTCS YaCTHBIE (POH/IBI, PETUTHO3HbIE OPraHU3aliK, KOPHOpaIyy 1o odecrieye-
HUI0 OOIIECTBeHHBIX MHTEepecoB (public benefit corporation) 1 KOpHopaIuu 1Mo 0OeCIeUYeHUIO HHTe-
pecoB yyacTHMKOB (mutual benefit corporation).

ITo 3akononarenbcTBy CIIA Hapsiny ¢ KopnopaimsamMu Apyroi hopMoil OpraHu3aiiiy KoJijiek-
TUBHOI XO3SIICTBEHHOW JIEATENIBHOCTHU SIBJISIETCS NMapTHEPCTBO (partnership), y4aCTHUKH KOTOPOTO
(mapTHEpHI) YHPABISIOT OU3HECOM M HECYT PaBHYIO OTBETCTBEHHOCTD I10 €T0 00sI3aTeNIbCTBAM BCEM
CBOMM HMMYIIECTBOM. Pa3nnuaior monHoe M orpaHuueHHoe napTaepctBo®’. Mogjenb aMepuKaHCKOro
napTHepcTBa OM3Ka U 1o (hopMe, U O COIePKaHUI0 KOHCTPYKIMU XO3SIHICTBEHHOTO TOBAPHIIIECTBA
I10 I'pakAAHCKOMY 3aKoHonarenbeTBy Poccuiickon denepanui.

CTOpOHHMKHM BTOPOTO (Y3KOro) MOAX0Aa K ONpPENesIEeHUI0 KOPIOpalMy CUYUTAIOT, YTO KOPIO-
pauus B CIIA mpencrapisier coOoi akIIMOHEpHOE OOIIECTBO U ero Moaudukanuu. [Ipyrue Bupl
oOpa3oBaHMi (Kak MpeapUHAMATETbCKUE, TAaK M HETTPEANPUHUMATEIbCKUE ) OCTAIOTCS 32 ITpeiesiaMu
MIOHATHS «Kopriopaivsi». CKa3aHHOe B PaBHOM CTENEHW OTHOCHUTCS K OPraHU3allMOHHO-TIPABOBBIM
(popmam opranuzaiuy KOJJIEKTUBHON XO3SIICTBEHHOM JIESITEJIbHOCTU B €BPOIEHCKUX cTpaHax. Tak,
B ['epMaHuy mpoTOTUIIOM KOpIIOpaluu sIBJIsieTCsl verein (coro3, 00IecTBo, 00beAMHeHNe, Kopropa-

26 o
Cwm.: I'pakaHcKoe, TOProBoe M ceMeiiHoe MpaBO KaUTATUCTUYECKUX CTpaH: cO. HOPMAaTHBHBIX aKTOB: 3aKOHOAATETLCTBO O
KOMITaHHMSIX, MOHOMOJUSX U KOHKYpeHLHU. YueOHoe nocobue/ ITox pex. B. K. ITyunnckoro, M. Kynaruna. M., 1987. — C. 179.

7 http://dic.academic.ru/dic.nsf/ruwiki/1785192
3 CyxanoB E. A. CpaBHuTesIpHOE KOpHopaTtiBHOE 1paso. M., 2014. — C. 19.

2 Cm.: Makaposa O. A. Koprioparusroe mpaso: yue6nuk. — C.3; Kamanuna T. B. KoprioparusHoe npaso: yaeSuuk. M., 2006. —
C. 133-135.

30 Cm.: Kouerkos I B., Cynsn B. B. Kopriopanus: amepukanckas mogens. — C. 59-62.
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10205 D

IOPUIMYECKOTO JIMIIA, 00 OTCYTCTBUM eJHOM Tunonorun’!. Het equHCTBa MHEHHUI Cpeid aBTOPOB O
pa3rpaHUYEHUH TAKMX CMEKHBIX MOHSATHI KaK KOpropanus U 0ObeJMHEHNE KalTUTAJIOB.

B nuteparype HazbIBaeTcs psij OCOOCHHOCTEW aMepUKAaHCKON MOIeH Kopropauu *2. Ochog-
HOUi 0CODEHHOCMbIO STOW MOJENHN SIBJISIETCS TO, YTO TOJNBKO AKIIMOHEPHI KOPIOPAIMU UMEIOT MPaBO
BJIMSATh HA MPUHATHE CTPATETMYECKUX PEIICHUH W TIOJUTUKY OpraHu3anvu. MeHeqkepbl U padoT-
HUKU HE BXOAAT B Koprioparuio. [Tpy 3ToM MeHekepbl BHICTYNAIOT KaK areHThl aKIIMOHEPOB, KOTO-
PbIM JIEJIETUPYIOTCS OrpaHUYEHHbIE TIPaBa Mo ONEePaTUBHOMY YIPABJIEHHIO KOPIOpAIEe.

Bmopasi ocobenHocmb aMepUKaHCKOM MOJIEIM — OY€Hb BBICOKAasl Pa3gpOOJICHHOCTh TMaKeTa
akuid kopriopauuu. [ToaToMy HU OOVH U3 aKIIMOHEPOB HE MMEET BO3MOKHOCTH KOHTPOJIMPOBATDH
OENCTBUS MEHEIKMeHTa. Takoil KOHTPOJIb MOXKET ObITh peaM30BaH TOJIBKO B pe3yJIbTaTe KOJUIeK-
TUBHBIX YCUJIUN aKIIMOHEPOB.

AMepHKaHCKasi MOJIeNTb KOPIOpALMK COAEPKUT MPSMON 3arpeT Ha BiafeHne OaHKaMH aKIu-
SIMA HEe(PUHAHCOBBIX CTPYKTYp. CUMTaeTCsi, YTO YKa3aHHBIN 3alpeT MO3BOJISAET U30eKaTh CTONKHO-
BEHMsI HHTEPECOB MEX1y OAHKOM M KOHKYPEHTaMH KOPIIOpAIiH, Korjaa OaHK, UCTIONb3Ys (PMHAHCO-
BBIE PECYPCHI, CTAHOBHUTCSI 3aMHTEPECOBAHHBIM B TOJABIEHIN KOHKYPEHTOB «CBOEW» KOMITAHUH, U
HE TOJIbKO. Byyun akTHBHBIM UT'POKOM Ha (DOHIOBOM pPBIHKE, OAHK IpeBpalaeTcs B eHTp 00pa3o-
BaHMsI (PMHAHCOBO-TIPOMBIIIUIEHHOW ONUTapXuu. B 3TOM CBA3M JOCTATOYHO BCTIOMHUTH POCCUICKYIO
MoyieJTb (PMHAHCOBO-TIPOMBIIIIEHHOH TPYIIITBI, B COCTaBE KOTOPOH 00s13aTE/IbHBIM YYaCTHUKOM SIBJISI-
eTCsl THBECTUIIMOHHAST KOMITaHHMSI.

B ommume oT amMepuKaHCKOW, KOHMUHEHMAAbHASI MOOeAb KOPIOPAIMUA XapaKTepU3yeTcs,
MpexJe BCEro, TeM, YTO B KOPIOPAILMIO BKJIIOUAIOTCSI BCE 3aMHTEPECOBAHHBIE TPYIIIHI JIMIL: aKIHO-
Hepbl, MEHEIKMEHT, pa0OTHUKH, (PMHAHCOBBIE CTPYKTYPHI, IIpecCTaBUTE M rocyaapcTa. Kaxapiii u3
HUX (JIMILI) MTPaeT CBOIO 3aMETHYIO POJIb B IESITENIBHOCTH Kopriopariuu. Harmprimep, okazatesibHO yua-
CTHE OPTraHM30BAHHBIX PAOOYMX KOPIOPAIMHU B CTPYKTYPE KOPIOPATUBHOTO YIPABJICHUSs, UTO 0Opa-
3yeT 0COObIe YCJIOBHUSI B3aUMOJICHICTBUSI MKy TPYIOM U KalMTAJIOM >3,

CymiecTBeHHO TO, YTO KOHTUHEHTAJIbHAS MOJIENIb KOPIOpaIMy 00eCTieunBaeT yCIOBUS COLH-
QJIBHOTO TIAPTHEPCTBA MPABUTEJIbCTBA, Tpyda U Kanutana. OcoObIX YCIEXOB B 9TOM HallpaBIeHUU
nobwack ['epmanus, rie Tak Ha3bIBaeMasi COIMAIbHAs OTBETCTBEHHOCTh OM3HECa SIBJISETCS] HEOTh-
eMJIEMOW YacThi0 KOPIOPATHUBHOM KM3HU. HanpoTuB, ameprKaHcKasi MOAEb KOPIOpAluK paccMat-
pUBaeT BOIPOC O COIUATIBHON OTBETCTBEHHOCTH OM3HEcCa YeM-TO HaBsI3aHHBIM KOPIIOPALIMK U3BHE.

W emie onHo cymiecTBeHHOE OTIMUMe. B KOHTMHEHTaIbHOM MOZIE M KOPIIOpALHs ¥ TOCyAapcTBa
—naptHepbl. COOTBETCTBEHHO IOCY/IAPCTBO BJIA/IEET 3HAYMTENILHBIMU MAKETaM aKIIMH B KOPIIOPALIUSIX
Y MMEEeT CBOMX MpE/ICTABHUTENell B OpraHax yIpaBleHUsIX Bcex KpymnHbix kommanuid. B CIHA unas
CUTYaIIsI: 3aKOHOAATEIbCTBO U AMEPUKAHCKUE TPAAUIIMY PACCMATPUBAIOT YYaCTHE FOCYIAPCTBa Kak
HE’KeJIaTeNIbHBIN 9JIEMEHT B KOPIIOPATUBHOM CTPOUTENLCTBE U OusHece. [loatomy ydactue rocynap-
CTBA B JICSTEILHOCTH KOPIIOPAIIUI BEChbMa OTPAaHUYECHO UM CBS3AHO JIMIIb C YCTAHOBJICHUEM €JMHBIX
TIPaBWJI MTPHI TSI BCEX YYACTHUKOB PhIHKA*.

MbI cydTany paHbllle ¥ CYMTAeM ceiuac, YTo B IEJISAX MPEOHOSeHUs] YKa3aHHBIX TePMUHO-
JIOTMYECKUX PACXOKACHUM CIIeAyeT MPUPABHAThH CTaTyC MPEeANPUHUMATETbCKON KOPIOpalUK K CTa-
TYCY aKIIMOHEPHOTO OOIIIECTBA C ONpee/IeHHBIMHU, YETKO MPOIMCAHHBIMU B 3aKOHE CTPYKTYPHBIMH U
(yHKIIMOHATBHBIMY TTapameTpamMu>. Haso oOpaTtuTh BHUMaHKE Ha JieJIeHue OpraHu3aluii, oonaaaio-
IIMX KopropaTuBHeIMU Npu3HakaMmu. [1o muenuio H. I'. ®poroBckoro, B poccuiickoM MpaBe MOKHO

3 O Makaposa O. A. Koprioparueroe npaBo: yueOuuk. — C. 4

32 Kouerkos ' B., Cynsn B. b. Kopriopauus: amepukanckas mogens. — C. 10-18.
3 Tam xe. — C. 13-14.

3 Cm.: Cyxanos E. A. Vka3z. cou. — C. 20.

35 Cw: Pykapuirankos C. M. Kopriopariiyst kak MpaBoBO# U cOLMaIbHEI MHCTUTYT. ABTOped. ..KaH[. Iopul. Hayk. M., 2005. —
C.9.
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Horo tumna’*t. B yucie nocneqHux aBTop CHENUaIbHOTO MCCIEOBaHUs 00 YIpaBIeHUH MPEAPUHU-
MaTeIbCKMMHU KOPHOPALMsIMU Ha3bIBAeT XO31CTBEHHbIE ToBapuilecTBa. [anee, H. I'. ®ponosckuii
MpeJJlaraet B LIEJIsX OTHECEHUS YKa3aHHBIX IPYIIT IOPUINYECKUX JIULL K OAHOMY BUY MCIOJIb30BaTh
TIOHSITHE «KOPIOPATUBHASI OpPraHU3aIMsi», YTOOBI IPUMEHSITh €r0 KO BCEM OpPraHu3alvsiM, OCHOBaH-
HBIM Ha y4yacTud. Ha Hamn B3mis, Takasi TOUKa 3peHMs IUIONOTBOPHA U 3aCy)KMBAET MOAJCPKKHU.
Ona no3BosisieT pacuMpuTh cpepy NPUMEHEHH I KOPITOPaTUBHOIO IIPaBa, HE OrPaHUYMBasi €€ TOJIBKO
aKIMOHEpHBIMU oOmecTBaMu. K mpeanpuHuMaTebcKuM KOPHOPAaTUBHBIM OPraHU3aIsAM CleyeT
OTHECTH XOJIIMHTY, (PUHAHCOBO-IIPOMBIIIJIEHHBIE IPYIIIBI, & TAKKe JApPyTrue MpeanpuHUMaTeIbCKue
oO0beIMHEeHM 1, KOTOpble He 00JIafaloT cTaTycoM lopunudeckoro muna. UTak, «kopropanus» B c00-
CTBEHHOM CMBICJIE 3TOTO CJIOBA MPEICTABISIET COOOM aKIIMOHEPHOE OOIIECTBO, M3BECTHOE KOHTHHEH-
TaJIbHOMY MpaBy M POCCUICKOMY IpaBy. Bce ocranbHble KOMMepUecKre OpraHu3aluu (3a UCKIIIo-
YEHHWEM YHUTApHBIX MPEeJNpUsATUI) MOKHO OTHECTHM K OpraHM3alvsM KopropaTuBHoro tuma. K
HEKOMMEPUYECKUM KOPITOPAIUSM OTHOCSTCS: TIOTPEOUTENbCKUE KOOIEPATHBbI, OOIIECTBEHHBIE Opra-
HU3AIIMH, TOBAPHUIIECTBA COOCTBEHHUKOB HEIBUKUMOCTH.

Kuaaccudukanusi Kopnopamui — 3T0 CaMOCTOSTENILHBIA TIPeMET UCCieoBaHus. B oOmiem
IJIaHE MOKHO TMOAPA3ZIEUTh BCE KOPIOPAIMM Ha HECKOJIbKO OCHOBHBIX Ipynm: 1) KoMMepyeckue
(MpeAnpuHUMaTEIbCKUE) U HEeKOMMEepUecKre; 2) MmyOrMyHble U HemyOnnyuHble; 3) KOIJIEKTUBHBIE U
enuHonuyHble. CyniecTByeT BUI0Basl KacCU(UKAIM KOPIOPALUA C YIETOM Pa3HbIX KPUTEPHUEB.

36 ®ponosckuii H. I'. YripaeneHune npeanpiHIMaTen»cKUuMu Kopriopauusamu B Poccniickoit ®eneparmu (mpaBoBoii acliekT). ABTO-
ped. kann. ropua. Hayk. benropon, 2004. — C. 14-15.
27



. Coopnuk crareit. «COOpHUK HaydHO-TIpakTHIecKkux cratert I MesxayHapomHol HaydIHO-TIPAKTUIECKON KOH(MepeHn

«AKTyaJbHBIE TIPOOIEMBI TIPEATIPHHAMATETHCKOTO ¥ KOPIIOPATUBHOTO TIpaBa B Poccuu u 3a pyoexkom». PAHXul'C, opu-
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MockBa)»

KopnopaTuBHasi COOCTBEHHOCTh YYaCTHHKOB
KOMMepUYeCKHX Kopnopamnuii — uHast oopMa cOOCTBEHHOCTH?

Anapees Baagnmup Koncrantunosnu

JIOKTOp I0pUINYECKUX HayK, Tpodeccop, 3aBe1y0IUI OTIEI0M I'PakAaHCKO-IIPABOBBIX U KOP-
MOpPaTUBHBIX MCCIIE0BaHUI PoCCHIICKOro rocyiapcTBEHHOTO YHUBEPCUTETA IIPABOCY/IM S, 3aCITyKEH-
HbI AesTenb Hayku PO, Akagemuk PAEH

[MpakTruecku mo0Obie 0OIIeCTBEHHbIE OTHOIIIEHH I, PETYIUPyeMbIe TPABOM, TaK MJIM UHAYE CBSI-
3aHbI C KaTeropuerl COOCTBEHHOCTH, KOTOPasi, B CBOIO OUepe/lb, TOHUMAETCS B Pa3JIMUHbIX ACTIEeKTaX.
KopriopaTuBHOCTb KakK sIBJIeHHE OTIIMYAETCs OT KOJJIEKTUBHOCTH T€M, UTO OHA COIEPIKHT B ceOe BO3-
MOXHOCTb y/IOBJIETBOPEHHS KaK CBOEro YaCTHOrO MHTEpeca YYaCTHUKA KOPIIOpAIH, TaK U OOIIero
MHTEpeca OpraHu3alliuy B XOe OCYIIECTBIEHNsSI COBMECTHOM JESITEIbHOCTH YYacTHUKOB. [Ipu kom-
JIEKTUBHOCTH Y4acTHe YIEHOB 00pPa30BaHMsI HAIPABJICHO HA JOCTHKEHUE OOIIEH e eI TeTbHOCTH
COOTBETCTBYIOIIEH OpraHU3aINM, XOTS U YCHIIUSIMU KaKJIOTO YJieHa COOOIIeCTBa.

Hayunble (pyHnamMeHTa bHbIEe TIOHSTHUS, UX OIpPE/IeNIeHNs], K KOTOPBIM OTHOCHUTCS TIPaBO cOO0-
CTBEHHOCTH, MOTYT KacaThCsl TOJIBKO JOBOJIBHO OOIIMX, OCHOBHBIX I'PYII OTHOIIEHWIA U BUIOB Aes-
TesbHOCTH. [Ipu 3TOM HEOOXOOMMO YUHMTHIBaTh BepHOe cyxkaeHrne B. B. EpmioBa o ToM, 4TO «KOH-
KpeTu3anusi cCOOCTBEHHO IpaBa XapaKTepusyeTcsi OObEKTHBHBIM IPOIIECCOM Iepexoa OT IpaBa
MEHBIIIeH ONpeeIEHHOCTH K MpaBy OOJIbIIEH ONpeleIEHHOCTH, T. €. OT ITpaBa aOCTPAKTHOTO — TAKKe
K TIpaBy, HO Ooiee orpeaeaéHHoMY» . [Tpu KOHKpeTu3aluu rmpaBa oOEeCTBEHHOE OTHOIIICHHUE, TTO/I-
Beprasich JaJIbHEHIIIEMY PeryJMpOBaHMUIO, TIOTyYaeT HOBbIe T'PaHu, KOTOPble OTCYTCTBOBTH HA TIep-
BOHAYQJILHOM a0CTPaKTHOM YPOBHE.

B cBs131 ¢ TONOOHBIM MPABOBBIM PETYJIMPOBAHUEM, & OHO OOBEKTUBHO TMPH KOHKPETH3ALUH
MpaBa, JieraJibHble ONpeesIeHNs TeX WM MHBIX OTHOLIEHWI He OTJIMYAIOTCS JOCTATOYHOW Ompejie-
JIEHHOCTBIO, UM CBOICTBEHHBI PAa3JIMYHbIE UHTEPIIPETALIVY.

B. M. Chipbix mpoBeieHO HCCIEIOBAHUE O COOTHOIICHWH COTJIAleHWs, COIJIacHsl W AOTro-
BOpa. ABTOp /1aJ1 ONpeJieNieHsI TI0 BCEM MPaBUJIaM JIOTHKH KaXIOMY M3 HUX U MPUIIENT K BBIBOAY,
YTO «TIOJIMCEMUSI TEPMUHOB «COTJIACHE», «COIIAIIEHNE», «I0TOBOP», HaOmogaeMas B ICHCTBYIOIIEM
3aKOHOJIATENILCTBE M CYIeOHOM MPaKTHKe, He UMEeT TMojl COO0M pealbHbIX OCHOBaHMIN» 8. Beixoaur,
YTO ¢ OOMIETEOPETUIESCKHX MO3UIMIA HeT pa3Inuuii MeXIy corjamieHueM u jgoropopoM. Ho takoe
yTBepxk/ieHre npotuBopeunt nojaoxeHusam ['K PO. denepanbhbpiM 3akoHoM 0T 7 Mast 2013 1. Ne 100-

1
®3 B 'K P® Brecena 157 «Cormnacue Ha coBepllieHHe CAETKW», 03 KOTOPOTro Takasl C/IeJIKa CUUTa-
eTCs1 OCIIOPUMOI, €CIT U3 3aKOHA He CIelyeT, YTO OHA HUUYTOXHA UJIM HE BJICUET MPABOBBIX MOCIE/-

CTBUU /7151 JIMLIA, YIIPABOMOUYEHHOTO J1aBaTh COIVIacHe, IIPY OTCYTCTBUM Takoro cornacus (ct. 173 b.
[ToHATHA B 10pUIMUECKON HAyKe JI0JKHBI OCHOBBIBAThCSI HA HOpMax U ¢opMmax rpasa. Hayka
KOPIIOPaTUBHOIO IpaBa J0 BHeceHus B CT. 2 ['K P® koprnopaTvBHBIX OTHOLIEHUI B KaUeCTBE Mpe-

MeETa PeryJupoBaHus I'PaXJaHCKUM 3aKOHOJATEILCTBOM U HOPM B IVIaBY 4 M IJIaBy 9! TK P® ne
uMesna 1oj, coOoi JOCTATOUYHOTO 3aKOHOATEILHOTO OCHOBAaHMS, TEM HE MeHee, ObLT BbICKa3aH psif
TEOPUM KOPIOPATUBHBIX OTHOIIEHUH U KOPIOPATUBHBIX MTPABOOTHOLIEHUN. B pamkax HacrosAmen
cratbi 0coObIi uHTEpec umeet padora H. H. TTaxomoBoii «lluBrinctudeckast Teopusi KOpIopaTuB-
HBIX OTHOILIEHMI». ABTOp NPEMJIOKNJIA pacCMaTpUBaTh KOPHNOPATUBHOE MPABO KaK TPETHIO MOAO-
Tpacib I'pakJaHCKOTO IpaBa, HapsAy C MPaBOM COOCTBEHHOCTH M OOSI3aTEIbCTBEHHBIM IPABOM.

37 Cm.: Epwos B. B. Konkperuzauus npasa. // Poccuiickoe npasocyaue. 2014. Ne 7. — C.10.

38 Cm.: Crippix B. M. Marepuanictiuueckas teopus npasa. Tom 4. JleficTBUTEIBHOCT MHAMBUAyaIbHOTO NpaBa. M., 2014. — C.
321.
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CTBEHHOCTH C MHOJKECTBEHHBIM COCTaBOM CyObEKTOB — COOCTBEHHUKOB .

Ha ocHoBanmy aHajgm3a 3aKOHOZATEILCTBA O XO3SHCTBeHHBIX ooOmiectBax C. A. 3uHYEKO
JeNAI0T BHIBOZ O TOM, YTO HEBEIIHOEe aOCOMOTHOE MMYIIIECTBEHHO-YIPABIEHUECKOEe CYObEKTUBHOE
MpaBO COOCTBEHHOCTH YYaCTHHMKA KOPHOPAIMY HA aKIMIO (100, Tail) sIBJISETCs MCXOAHBIM Hava-
JIOM, SI/IPOM KOPIIOPATUBHBIX OTHOIIEHHIA. DTO CYOBEKTUBHOE MPABO MO CBOEH MCXOIHOM MPUPOJIE He
SIBJISIETCS] BELITHBIM, 00513aTeIbCTBEHHBIM, OTHOCUTENIbHBIM. OHO MpeacTaéT OAHON M3 UCTOPUUYECKUX
(opM COOCTBEHHOCTH, B KOTOPOI COUETAIOTCS TOBAPHO-/ICHEKHBIE U yIIpaBIeHYeCKue (PeryssThB-
HbIe) Hauasa, chepoil MpOsBICHNS KOTOPBIX SIBJISIOTCS] KOPIOPATHBHBIE aBTOHOMHBIE CBSI3HU 4.

He BpaBasce B mosjeMuKy O Nmpupoje IpaBa Ha OO (AaKLMIO) C YKa3aHHBIMUA aBTOpaMH,
OTMeuy, 4TO ITPY COBPEMEHHOM IPaBOBOM PETyJIMPOBAaHUU IIPaBa Y4acTHsl B KOMMEPUYECKOU KOPITO-
paluy aHaJIM3 TIOCIIEJHEr0 HEeOOXOMMO BECTH, UMesl B BUJLY BCE OpraHU3al[IOHHO-TIPABOBbIE (DOPMBI
KOMMEPYECKMX KOPIOpalvi, a He OrpaHUYMBATHCS TOIBKO XO3SICTBEHHBIMU OOIIIECTBAMH.

[IpaBo coOcTBeHHOCTH sBJsAETCS (DYHAAMEHTAJIBHBIM OTHOIIIEHHEM, WMEIOIIUM pa3InvHbIe
aCIeKThl MPOSIBIEHUS, PEryJUpyeMble pa3IWyHbIMU OTPACIsSIMUA POCCUWCKOTO 3aKOHOJATEJNIbCTBA.
Henpb3s nmogxomuTh K OIEHKe MpaBa COOCTBEHHOCTH, MX (POPM B Pa3sBUTHHM SKOHOMHUKHU CTPAHBI C
MO3ULIMY T'PaXAAHCKOIO MpaBa, MoJsaras, 4Yro 3TOT MHCTUTYT PETyIUPYeTCsl TOJIBKO I'Pa)kJaHCKUM
KoniekcoM Poccutickoit @enepaniuu. ['pakaaHCKUM 3aKOHOIATEILCTBOM OXBATHIBAIOTCS JIMIIB OCHO-
BaHMsI BOSHMKHOBEHHMSI M TIOPSIOK OCYIIECTBIIEHHS TIpaBa COOCTBEHHOCTH, OCHOBAHHOTO Ha paBEH-
CTBE€, aBTOHOMUH BOJIM ¥ UMYIIIECTBEHHOW CAMOCTOSITEJIBHOCTU X YYaCTHUKOB.

JL71s1 mpaBa cOOCTBEHHOCTH XapaKTepHa HAIIPABJIEHHOCTb TPABOMOYHIA €r0 HOCUTEIsl BOBHYTPb,
0 OTHOIIEHUIO K CBOEH BEIIlM, BHE 3aBUCKMOCTH OT BOJIM APYTMX YYaCTHUKOB 000POTa, X UMYIIIe-
CTBEHHOW CaMOCTOSITEILHOCTH. B 3TOM acnekte mpaBo COOCTBEHHOCTH HE MOXET PacCMaTpUBaThCs
KaK IPaBOOTHOLIEHUE.

JIBUkeHNEe SKOHOMUYECKUX MPOLIECCOB, JUHAMUKA IPAaBOBOIO PETYJIMPOBAHMS OTHOILEHUI
COOCTBEHHOCTH B IOCJIETHHE TO/Ibl PA3HBIMU OTPACIISIMU 3aKOHOJATEIbCTBA ITOKA3aJIM HECOCTOSTENb-
HOCTh TPAKTOBKM IpaBa COOCTBEHHOCTH KaK MCKJIIOUUTENBHO TPaKJAHCKOTO MpaBa. B oTimume ot
HOpM T1. 2 cT. 212 u c1. 214 T'K P® Brogxernsiii koneke Poccuiickoit @enepanuu denepaibHyIo
COOCTBEHHOCTh M COOCTBEHHOCTh CyOBeKTOB Poccuiickori denepanyiy mpu3HaeT B OMpPEAeTIEHHOM
eIMHCTBE. DTO MPEAONpeessieTcs] TeM, YTO M TOT U JPYroi BUIIB TOCYAaPCTBEHHON COOCTBEHHOCTU
oOpazyioT oaHy dopmy codctBeHHOCTH. OHAa paccMaTpuBaeTCs Kak erHasi MaTepuasibHasi OCHOBA
Poccuiickoit ®epepaiiu, 4To OTBEYaeT €€ 11eJIOCTHOCTU U TOAKPEIUIsieT eIMHCTBO CUCTEMBI TOCY-
JapcTBeHHOH BiacTH. EQMHCTBO OI01KETOB pa3HBIX YPOBHEH MO3BOJISIET ONPEASTUTD TIPEIeITb TOI-
HoMoumii Poccuiickoit @eneparun, cyobekToB Poccuiickoit ®eneparyu.

denepanbHblii 3aKk0OH «O0 OOMIMX MPUHIMIIAX OPraHM3aIMM 3aKOHOAATENIbHBIX (TIPEeACTaBu-
TEJIbHBIX) Y MCHOJHUTENBHBIX OPraHOB TOCYJapCTBEHHOW BiacTH cyObeKToB Poccmiickoit denepa-
n» U PenepanbHblil 3aKk0H «O0 00X MPUHIMIIAX OPraHU3alMMd MECTHOTO CaMOYIIPABJICHHS B
Poccuiickoit ®enepaiyn», B KOTOPBIX YCTAaHOBJIEHO, YTO B COOCTBEHHOCTH CyOBeKTOB Poccuiickoi
deneparn, cCOOCTBEHHOCTH TMOCENICHUH, MyHUIMTIAJIBHBIX PAHOHOB M TOPOICKUX OKPYTOB MOXKET
HAXOJUTHCS JIMIIIb TO UMYIIECTBO, KOTOPOE HEOOXOAUMO UM JJIsI OCYILIECTBIICHUsI CBOUX TTOJTHOMO-
YMii, HE MOTYT pacCMaTpUBaThCs KaK HEMPO(UIbHbIE, HE SIBJISIOIIMECS YaCThIO IPakJaHCKOTO 3aKO-
HopartenbeTBa. Benen 3a E. A. CyxaHoBbiM, . A. ['ajiskueB orpaHu4MBaeT peryrMpoBaHue rocyuap-
CTBEHHOW M MYHMIMIAILHON cobcTBeHHOCTH HOpMamu ['K P®, He 3ameuass, 4Tto B COCTaB W TOW
U Ipyroit (popMbl COOCTBEHHOCTH BXOIAT CPEICTBA COOTBETCTBYIOLIETO OIOKETa M MHOE rocyaap-
CTBEHHOE WJIM MYHULMNAJIbHOE UMYIIECTBO (4. 2 1. 4 cT. 214, 4. 2 1. 3 cr. 215 TK P®). Tem ne

39 Cm.: Maxomosa H. H. IuBrmicTiaeckast TeOpys KOpropaTtuBHEIX oTHomeHuit. Exarepuntypr 2005. — C. 133
40 Cm.: Bunuenxo C. A., Tanos B. B. ITpaBo coOCTBEHHOCTH (BEIIHOE, HEBEILHOE, YIIPABJICHYECKOE):IIPUPOJIA, CTATUKA, JUHAMHKA.
Pocros-na-Jlony. 2015. — C. 37.
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ckoit Penpeparmu*!. I'pakAaHCKMM 3aKOHOJATETHCTBOM OXBATBHIBAIOTCSI TOJIBKO OCHOBAHMSI BO3HHK-
HOBEHHUSI ¥ TIOPSIJIOK OCYIIECTBIIEHHS MpaBa COOCTBEHHOCTH, OCHOBAHHbIE HA PABEHCTBE, aBTOHOMUM
BOJIM ¥ UMYIIIECTBEHHON CAMOCTOSITEIbHOCTH UX YYaCTHUKOB.

Bo3sHukaer Borpoc, He CTaBAT JIM HOPMbI YKa3aHHBIX 3aKOHOB U HAYYHAsI TIO3UIIMST YKa3aHHBIX
ABTOPOB YaCTHYIO COOCTBEHHOCTh B JOMHHHPYIOIIEe TIOJIOKEHUE 10 OTHOIIEHHUIO K MyOIMYHON CO0-
crBeHHocT? He crienyer M yacTHYI0 COOCTBEHHOCTh pacCMaTpUBATh KakK BEAYIYIO, €AMHCTBEHHO
TMIO3BOJISTIONTYIO TIOBBICUTD 3(D(hEKTUBHOCTb OOIECTBEHHOTO MPOU3BOJCTBA B 11EJIOM U KakI0H KOM-
MaHUM B OTAEIBHOCTH? YCIEIIHbIE Pe3y/IbTaThl PeIPUHUMATENILCKON A TETBHOCTHA KPYITHBIX KOM-
MIaHUH C TOCYIapCTBEHHBIM yYacTUEM, KOTOPbIE UMEIOT MOAIABJISAIONIYI0 AOJTI0 B (hOpMUPOBaHUY (pefie-
PaJILHOTO OIOKETa CTPaHbI, TO3BOJISIOT YTBEPXKIATh, YTO HAYYHBIE MTO3UIIMHA HEOOXOIUMO CTPOUTD C
y4E€TOM BCero 0oraTcTBa cojiepKaHusi KOHCTUTYIIMOHHBIX TIOJIOKEHUH U ICHCTBUSI IPYTUX OTpaciei
3aKOHOJIATENIbCTBA.

B 1. 1 ocHOBBHI KOHCTUTYLIMOHHOTO cTposi Poccuiickoit deaepauuy 4ETKO MPOBOAUTCS pas-
JMYre MeXIy UMYIIECTBOM BO30OHOBJISIEMBIM, PYKOTBOPHBIM M 3eMJIEH U JAPYTMMHU TPUPOAHBIMU
pecypcamu. Kak TOT, Tak ¥ APYroit 0ObEKTH MOTYT HAXOIUTHCS B YACTHOM, TOCYAaPCTBEHHOM, MYHH-
[UMAJTBHON ¥ MHBIX (hopMax coOcTBeHHOCTH (CT. cT. 8 u 9 KoHcrurymun). B rnase 2 «IIpaBa u cBo-
00/bI YeslOBEeKa U TPaXkJaHWHa» PErIAaMEHTHUPYETCsl YacTHasi COOCTBEHHOCTb Ha MMYIIECTBO U Ha
3emuno. Hopwmel crareit 35 u 36 Koncturyuuu Poccuiickoit denepanun npeaycMaTpyuBaioT pasiny-
HBII TIOJIXOJ1 K TTPAaBOBOMY PETYJIMPOBAHMIO BJIaJEHUS, ITOTb30BAHMUS M PACTIOPSIKEHHS] UMYITIECTBOM
Y IPUPOJIHBIMU pecypcamiu. B rnepBoM ciiydyae HUKTO, HA TPaXJaHUH, HU 00beAMHEHUE TPask/IaH He
MOXET OBbITh JIMIIEH CBOETO UMYIIIECTBA HE MHAYE KaK MO PelIeHHIo cyaa. MIMyiecTBo MOXeT ObITh
OTYYXkJEHO TOJBKO ISl TOCYAPCTBEHHBIX HYX[ MPU YCJIOBUM MPEIBAPUTEILHOIO U PABHOIIEHHOTO
Bo3MelleHus. Micxons us copepxanus 1. 2 cr. 36 Koncturyuum Poccuiickoii @enepatiny, rpaxIaHuH
WM I0PUIMYECKOE JIUIIO MOTYT OBbITh JIUIIEHBI 3eMETbHOTO YYacTKa, €CJIM HAHOCUTCS yIepO OKpy-
JKalolel cpeae WM HapylIalTcs MpaBa, 3aKOHHbIe UHTepechl Apyrux juil. Haspanueie Koncruty-
IIMOHHBIE MTOJIOKEHUSI SBJISIIOTCS CIIEIMAIBHBIMU 10 OTHOIIEHHUIO K 11. 2 cT. 8 Koncrutyrmu Poccuii-
ckoit Pezpeparmu. [1o 3TUM co0OpakeHUsIM HET OCHOBAaHUH CUUTATh YIIEPOHBIM TO OOCTOSITEILCTBO,
YTO rOCYAApPCTBEHHOE WJIM MYHHUIIMIIAIBHOE UMYIIECTBO UCTIONB3YETCs AJIs1 OCYIIECTBIICHHS TTOTHO-
MOYH, TIPeICTABJIEHHBIX TOCYJAPCTBEHHBIM OPIraHOM M OpraHaMU MECTHOTO caMoyTipaByieHus. [ naB-
HOE, YTO MPaBO rOCYAAPCTBEHHON COOCTBEHHOCTH ¥ MPABO MYHHIIMIIAIBHON COOCTBEHHOCTH 3allli-
IIAI0TCS PABHBIM 00Pa30M IO CPAaBHEHHMIO C MIPABOM YaCTOi COOCTBEHHOCTH.

[TpuzHanue 1 3ammTa paBHBIM 00pa3oM BceX (DOpM COOCTBEHHOCTHU TIPEATOaraeT 0COOEHHO-
CTU TIPUOOpETEeHusI MpaBa U MpeKpaiieHus mpaBa COOCTBEHHOCTH Ha UMYIIECTBO, BIaACHHUSI, TTOJb-
30BaHUs ¥ PACTIOPSKEHHSI UM B 3aBHCHMOCTH OT TOTO, KTO BBICTYIIA€T B pOJid COOCTBEHHUKA. Bornee
TOTO, OT/IEJIbHBIE BU/IB UIMYILIECTBA MOTYT HAXOAUTHCS TOJBKO B TOCYIAPCTBEHHOW UM MYHHIIHIIAIb-
Hou coOctBeHHOCTH (1. 3 c1. 212 'K P®), KOMMYECTBO ¥ CTOMMOCTh UMYIIIECTBA, HAXOSIIETOCS
B COOCTBEHHOCTH T'PaXAaH U IOPUAMUYECKUX JIUI], MOTYT OBITh OrPaHMUYEHBI B IIEJISIX 3aIIUTHl OCHOB
KOHCTUTYIIMOHHOTO CTPOsi, HPAaBCTBEHHOCTH, 3/10POBbsI, IPAB U 3aKOHHBIX MHTEPECOB APYIUX JIUII,
obecrniedeHus 0OOPOHBI CTpaHbl U Oe3omacHocTy rocyaapetsa (1. 2 cr. 213 I'K P®). AkryanbHbiM
B COBPEMEHHBII NIepHo] sIBJIsieTCsl pa3padoTka PeepaabHOro 3akoHa 00 NMYIIECTBE TOCyIapcTBa 1
ero cCoOCTBEHHOCTH, UTO npeaycMoTpeHo cT. 127 'K P®. 3akoHOM Wi B YCTAHOBIEHHOM 3aKOHOM
MOPSIIKE MOTYT OBITh BBEJEHBI OrpaHUUYEHUsT 0OOPOTOCIIOCOOHOCTH OOBEKTOB IPaXJAHCKHUX IIpaB,
B YAaCTHOCTH, MOTYT OBITb MPEIyCMOTPEHBI BUIbl OOBEKTOB, KOTOPHIE MOTYT MPUHAIEKATh JIUIIH
OIpe/IEIEHHBIM YYaCTHUKAM 000poTa JIMOO COBEpILIEHNE CAETOK C KOTOPBIMH JIOITYCKAeTCs IO CIie-
LMAJIBHOMY pa3pelleHuIo.

1 Cwm.: Tamkues T. A, KOHCTUTYLIMOHHBIE OCHOBbI COBPEMEHHOTO IIpaBa COOCTBEHHOCTH. B cOOpHUKE «AKTyaJIbHBIE MTPOOIEMbI
rpaBa cOOCTBEHHOCTH». MartepuaJibl Hay4qHbIX uteHni namstu npogeccopa C. H. Bparycs. M., 2007. — C. 9.
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depnepanus, cyobektsl Poccuiickort Peneparvivi, MyHUITMTIATBHbIE 00pa30BaHUsI 0OJIAJal0T OIpe-
IENEHHBIMU TPHOPUTETAMH, UTO OOBSICHSACTCS (DYHKIIMOHAJIBHON COCTABJISIONIEH MyOIMuHON co0-
crBeHHOCTH. leneBoii XxapakTep rocyIapcTBEHHON M MYHUIIMIIAIBHONW COOCTBEHHOCTH OTHIONb HE
O3HaYaeT e€ ynepOHbIl XxapakTep. DT (popMbl COOCTBEHHOCTH, B OTJIMYME OT YACTHOM, MpeTHA3HA-
YeHBI TPEeX/Ie BCEro /ISl BHITOMHEHHS COIMAIBHOW MOJIUTUKY TOCYAapCTBa U CO3[AHUsI YCIIOBUA,
o0ecneynBaoIyX JOCTONHYIO KM3Hb M CBOOOIHOE pa3BUTHE YEJIOBEKa.

INo BeICKa3aHHBIM COOOPAKEHUSIM MTPEACTABISIETCS HE OTBEYAIOIIMM KOHCTUTYIIMOHHBIM TIOJIO-
xenusiM nepenmeroBanue pasnena I 'K PP «IIpaBo coOCTBEHHOCTH U JIpyrrie BellHbIe paBa» Ha
«BerHOE MpaBo», paBHO KakK M COCPEIOTOUEHIE HOPM O TIpaBe COOCTBEHHOCTH, IPYTHX BEIIHBIX IIPaB
Ha 3eMJTIO U IpyTHe MPUPOIHbIE pecypchl. Henb3st IrHOpUpoBaTh KOHCTUTYIIMOHHOE OTJIMYKE 3eMeTh
Y IPYTUX IPUPOIHBIX PECYPCOB OT OOBIYHBIX, BOCIIPOM3BOANMBIX OOBEKTOB MIpaBa COOCTBEHHOCTH,
PaBHO KaK M «pacTBOPsATh» (pyHIaMEHTaIbHOE MOHSATHE IIpaBa COOCTBEHHOCTU B BELITHOM ITpaBe*?.

Kaxpapiii BripaBe MMeTh MUMYIIECTBO B COOCTBEHHOCTH, BJIQJIETh, MOJIB30BATHCA M PACTIOPS-
KaTbCSl UM KaK eIMHOJIMYHO, TaK U COBMECTHO C Apyriumu juiamu (1. 2 cr. 35 Koncruryuun Poc-
curickor ®Penepayn). IT0 KOHCTUTYLIMOHHOE TMOJIOKEHUE JAET OCHOBAHUE JJIs1 YTBEPXKICHUS, UTO
MpaBO COOCTBEHHOCTH HE CBOAUTCS K BEIIHBIM 00beKTaM. VIMU SIBJISIOTCS HE TOJIBKO BEIIU, BKITIOYAsT
HAJIMYHBIE JEHbIM W JOKyMEHTapHbIe LIeHHble OyMaru, HO U MHOE MMYILECTBO, B TOM 4mcIie Oe3Ha-
JIMYHBbIE ICHEXHbIE CPeJICTBA, Oe3N0KyMEHTapHbIe IIEHHbIE OymMaru, UMyIIeCTBEHHbIe rpasa (cT. 128
'K P®). Conepxanue mpaBa COOCTBEHHOCTH pacKpbIBaeTCsl Uepe3 MpaBa BJIAJICHHS, MTOJIb30BaHUS
u pacrniopspkeHust umyiectBoM (1. 1 cr. 204 'K P®). my1iecTBo BHINIAIUT Kak OoJiee MHpPOKOe
TIOHSITHE, HEKENU Belllb, OJIHAKO UMYIIIECTBEHHBIE IIPaBa Kak 0OBEKT HE paCCMaTPUBAIOTCS B MOAIpa3-
nene 3 pasaena 1 'K P® B otmmume ot Bemu. [1pasna, B rase 7 'K P® npoBesneHo paznuunie Mex 1y
IIEHHON Oymaroil Kak Belpl0 U WHBIM MMYIIECTBOM, UMYILECTBEHHBIMH TpaBamu. VcTtpeboBanue
JIOKYMEHTAPHBIX IIEHHBIX OyMar U3 4yKOro He3aKOHHOTO BJIAJIEHUsI OCYIIECTBIISIETCS IO MpaBUIaM
00 MCTpeOOBaHNM BEIIM U3 YyXKOro He3akoHHOro BiageHus (cr. cr. 301-303 I'K P®) ¢ ocobenHo-
CTsIMH, TipenycMoTpeHHbIME cT. 14742 K P®. 3ammra HapylmieHHbIX paBooOnagaresieM Oe3I0Ky-
MEHTApHBIX IIEHHBIX Oymar OCyIIeCTBIIseTCsl MyTEM TpeOOBaHMs O BO3BpaTe TAKOTO ke KOINYeCTBa

COOTBETCTBYIOIIMX HEHHBIX Oymar (CT. 149° TK P®). Otmeuy, 4TO comtacHo cT. 28 PenepaabHOro
3akoHa «O pbIHKe LIEHHbIX OyMar» rnpegycMoTpeHa ¢hopma yaOBJIETBOPEHUsI paB COOCTBEHHOCTH Ha
SMMCCHOHHbIE LICHHbIE OyMaru Kak JOKyMEeHTapHbIe, Tak ¥ Oe30KyMeHTapHble. [IprBeiéHHbII 0030p
3aKOHOTIOJIOKEHUH TIO3BOJISIET C/IeNIaTh BBIBOM, YTO MPAaBO COOCTBEHHOCTH BO3HHMKAET M IpeKparia-
eTCsl He TOJIbKO Ha BEIllY, HO U Ha MMYIIECTBEHHbIE IpaBa.

[TpaBo cOOCTBEHHOCTH TPk AaHUHA WM IOPUANIECKOTO JIMIA HA BElllb SIBJISIETCS] aBTOHOMHBIM
Y SKCKJIIO3MBHBIM, TOJIBKO €My B JJaHHBII MOMEHT MpHHaJIekamuM. [lepBoHavyaibHO MMpaBo coo-
CTBEHHOCTH SIBJISIETCSI ¥ TIOJTHBIM BO BCEM COYETAHHMHM BCEX IPAB COOCTBEHHHMKA JIO TEX MOp, MOKa CO0-
CTBEHHHK HE OTJaJl CBOE UMYIIECTBO B 3aJI0T WJIM HE OOPEMEHIII €0 KaKUM-JIMO0 JPYTUM CIIOCOOOM.
ITpaBo 4aCTHOI COOCTBEHHOCTH Ha BEIllb SIBJISAETCS HE3aBUCHUMBIM OT JIPYTHX JIUL, UCKJIIOYUTETbHBIM
1 nosiHbIM. COOCTBEHHMK B OTHOLIEHMU NPUHAJUIEKAILIEH eMy BEIlIM BIIpaBe COBEPILIUTh (haKTHye-
CKHe JIeHCTBHS, OCYLIECTBIIATh TOCHOACTBO HAJl HEM, HEe BCTYyIas HA B KaKUe MTPABOOTHOIICHHUS.

CyObeKTHBHOE T'paXkJAaHCKO-TIPABOBOE MPABO COOCTBEHHOCTH OOBIYHO XapaKTepu3yeTcs Kak
TpHMaja MpaBOMOUMiA coOCTBeHHUKA. [1paBo BiiajeHus ¥ MPaBo MOJIb30BaHHUS COOCTBEHHHMKA BHIPa-
XKaloTcsA B €ro (DaKTMUECKOM OTHOIIEHUU K CBOEMY MMYILECTBY M He TPeOYIOT Y4acTusl TPETbUX JIUIL]
IJIl OCYILECTBJIEHU S 9TUX MPAaBOMOYMI. 3aKOH JIMIIb 3aLIUILIAET, a HE PErYJIUPYET ITPABO BIAJACHUSA

2 Cm.: Angpees B. K. BiusiHre npaBa coOCTBEHHOCTH Ha XapaKTep BHEIIHETOProBoi crenkd. B c6. BHemHeskoHOMMUYeckue
CIEJIKU: TIPABOBbIE KOHIICTIIMY U CyleOHble TOKTpUHBL. M., 2012. — C. 34-40.
2 Cm.: AnppeeB B. K. Biusinue npaBa cOOCTBEHHOCTH Ha XapakTep BHEIIHETOProBo¥l caenku. B c6. BHelrHeskoHOMuuecKkue
CIEJIKU: TIPaBOBbIE KOHIIENIMH U cyaeOHble TOKTpUHBL M., 2012. — C. 34-40.
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Horo Biasierus (ct. 301 'K P®) u npaBa nosip30BaHus COOCTBEHHUKA B CITy4ae ero HapymeHus (CT.
304 TK P®). Tonbko B 3TOM ciTydae MOKHO TOBOPHTH O MpaBe COOCTBEHHOCTH KaK O CYyObEKTUBHOM
a0COJTIOTHOM IIpaBe, HO He aOCOMIOTHOM ITpaBooTHolIeHn!. [IpaBa BiiageHus ¥ NoJIb30BaHUS UMYyIIIe-
CTBOM XapaKTepH3yl0T OTHOIIEHHE COOCTBEHHMKA HEMOCPEACTBEHHO K CBOMM BelllaM, OHM 3aKperl-
JISIIOT «CTATUKY» IpaBa cOOCTBEHHOCTH. COOCTBEHHUK HECET OpeMs coAepkaHus MPUHAJIeKAILETO
eMy MMYIIECTBa, TPOU3BO/S TUIATy HAJIOTOB U COOPOB, YUYacTBYeT B M3/IEPKKAX MO COEPKAHUIO U
YJIyUIIEHUIO CBOEro uMyniecTsa. OcymecTsiss (pakTHUECKOe FOCHOICTBO HaJl CBOUM UMYIIECTBOM,
COOCTBEHHMK HECET PHCK €ro CIIyYaiHOU TMOen WK CITy4aifHOTO TIOBPEKACHHUS.

WHoe HazHaueHWe MpaBOMOYMsl pacnopspkeHHs. Peanmsaiusi 3Toro mpaBa cOOCTBEHHOCTH
HEBO3MOJHa 0e3 BCTYIUIEHHS] COOCTBEHHHMKA B 00sI3aTesIbCTBA ¢ APYrMMu Jmnamu. OTdyxast cBoé
MMYIIECTBO B COOCTBEHHOCTD JIPYTHX JIMII, BDEMEHHO TiepeJaBasi APYruM JIMIaM TpaBa BIaIeHUS,
MOJIb30BAHUS M PACTOPsKEHHUs] CBOMM HMYILECTBOM, JIMOO Bo3jarass 0OpeMeHEeHUs Ha CBOE MMY-
IIECTBO (Tlepefaya B 3aJI0T, JOBEPUTENIBHOE YIPABJIEHUE U T. I1.), COOCTBEHHUK 3aKJIOYaeT ¢ Tpe-
THUMU JIMIIAMHU TIOTOBOPHbIE U MHbIE CAEIKU. BBIXOAUT, YTO OCYILIECTBIIEHUE IIPaBa PaCIOPSKEHUS
CBOMM HMMYIIIECTBOM O3HA4aeT HaJu4ue 0OsS3aTesIbCTBEHHBIX IpaB y coOCTBEHHUKa. B 3aBucumo-
CTH OT CYILIECTBA JOrOBOPa NMPaBO COOCTBEHHOCTH Y COOCTBEHHUKA MOXKET ITPEKPATUTHCS (J0TOBOPHI
KYyIUTA-TIPOJIa)KU, MEHBI, JAPEHUsI, PEHTHI), TMOO OHO MOXKET ObITh OPAaHUYEHO (JOTOBOP APEH[IBI).
[TosToMy nenieHrie IpaB Ha BEIHbIe U 00SI3aTeIbCTBEHHbBIE C TUX MO3UIMI MPEICTABISETCS YCIIOB-
HBIM, OHO CKOpee HeoOXOIMMO Ul CTPYKTypU3aliuy HopM B cucteMe I'K 1 OHO He MOXeT ClTyXUTh
IJTs1 TOJIKOBAHHSI HOPM TPakJaHCKOTO MpaBa NMpy MX MpuMeHeHun* . JleieHre mpaBOOTHOIIICHUI Ha
BEIIIHbIE U 0053aTEIbCTBEHHBIE HOCUT CKOpee I0PUINKO-TEXHUUECKUI, YeM CYITHOCTHBINA XapakTep.
He ciydaiiHO TO, 4TO B IOKTPHHE A0 CHX TIOp HET SICHOCTH: SIBJISIETCS JIM 3aJI0T Bellel 00s13aTellb-
CTBEHHBIM WJIM BEILHBIM [TPaBOM. A Kak Telepb TPAKTOBATh 3aJI0T [IPaB YYACTHUKOB XO3MCTBEHHBIX

ob1mects (cr. 358! TK P®) n 3anor JIOKyMEHTAPHBIX 1 O€3I0KyMEHTapHbIX LIEHHbIX Oymar (cT. 358 16
'K P®)? Moxer i npaBoBasi IpUpo/ia 3aJI0ra pa3anyarbCs B 3aBUCMMOCTH OT TOTO, SIBJIAIOTCS JIU
IIPEAMETOM 3aJI0Ta B UM HHOE UMYLIecTBO? OTBET Ha 3TU BOMPOCHI MOXET ObITh MOJTyYEH, ECIIH
CYMTATh, YTO OOBEKTAMH ITPaBa COOCTBEHHOCTH MOTYT OBITh HE TOJIbKO BEIIM, HO U MHOE UMYIIIECTBO,
IpesX/ie BCero 00s3aTelIbCTBEHHBIE MTPaBa.

3aKOHO/IATENILCTBO O LIEHHBIX Oymarax Mo3BOJISIET MPUITH K BBIBOLY, UTO MPABO PACIOPsIKe-
HUS COOCTBEHHHUKA U JPYroro Biajesblia LIEHHOW Oymaru BKJIIOYaeT B ceOsl paBOMOYMe YIIpaBiie-
HUsl. MHO# OBUIO BBICKA3aHO CYKJIEHHE, YTO COOCTBEHHHK Hapsiy C BJIAJICHUEM, NOJb30BAHUEM U
pacrnopsbkeHreM o0J1ajaeT PaBOMOYKMEM YIIPaBJIEHU S, KOTOPOE BBICTYIIAET MO/ BUJIOM UCTIOb30Ba-
HUA npaBa coOcTBeHHOCTU. Kateropus rcnonb3oBaHusl COOCTBEHHUKOM CBOETO MMYILECTBA (BEILH)
OTJIMYAETCs OT OCYIIECTBIICHU S IPaBa TOCYAapPCTBEHHON M MYHHIIMIIAILHON COOCTBEHHOCTH U €€ CJie-
10Bajo Obl 3aKpenuTh B I1aBe 13 «Oomue nonoxkeHus o npase coocTBeHHOCTH» ['K P44,

CoOCTBEHHOCTD KaK COLIMAIbHO-9KOHOMHUYECKOE SIBJIEHUE MOJTy4aeT ONpeJeIEHHYI0 IPABOBYIO
KOHKPETH3AIHIO YTEM 3aKPETUIeHUsI KOHKPETHBIX 0OBbEKTOB MMYILIECTBA 32 IPakJaHaMH U UX 00b-
enquHeHUsAMU. [IpaBo cOOCTBEHHOCTH He 00JaJaeT TOW CBA3AHHOCTBIO M MEPCOHU(UIIMPOBAHUEM,
KOTOpbIE CYIIECTBYIOT B 00513aT€/IbCTBEHHBIX, JJOTOBOPHBIX OTHOLIEHUAX. MHOM Npeiarajaock pas-
JIMYaTh CTPOTO MEPCOHU(PUIIMPOBAHHbIE ¥ HETIEPCOHN(UIIMPOBaHHBIE (POPMBI M BUIBI COOCTBEHHO-
CTH, TOKa3bIBAJIACh HEOOXOIMMOCTh pa3TPaHUYEHHUs] CTPYKTYPHO CIOXKHBIX (DOPM COOCTBEHHOCTH
(HarpuMep, roCyAapCTBEHHOMN) ¥ KPYITHBIX YaCTHBIX KOMITAHUH, IOCTPOEHHBIX 110 THITy OCHOBHBIX U
JOYEPHUX XO3SUCTBEHHBIX OOIIECTB, XOJIJUHIOB*.

B om.: Anppees B. K. AktyasbHble poGeMbl rpakIaHCKOro U MpedlpuHIMaTe bekoro npasa. M., 2012. — C. 101-102
“Cm.: Anppees B. K. AktyanbHble TpoOIeMbl rpakJaHCKOTO U MpeIpiHIMAaTeIbcKoro mpasa. M., 2012. — C. 102.

5 Cm.: Anppees B. K. IIpaBo rocynapcreentoit coocrBeHHoctd B Poccun. M.,2004. — C. 48-49.
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TEJIbHO K XO3SIICTBEHHBIM TOBAPHIIECTBAM M OOINECTBaM, KPECThSHCKUM ((hepMepcKruM) XO3si-
CTBaM, XO3MICTBEHHBIM MAPTHEPCTBAM M IIPOM3BOACTBEHHBIM KOOIEpaTUBaM, T. €. KOMMEPUYECKUM
oprannzauusm (1. 2 cr. 50 'K P®). ilmenHo B 3THX KOpHopauusx y4yacTHE€ B HUX BbIpakaercs
B OIPENIENIEHHON JJ0JIe B YCTaBHOM (CKJIQJIOUHOM) WJIM MaeBoM Karutaje. Ciieyer OTMETUTh, UTO
J0JIS y4acTUsl XapakTepHa TOJIbKO ISl KOMMEPYECKMX KOPIOpalvid U B cilyyae e€ yTparhl IIpeay-
CMOTpeH 0CcOOBII TIOPSIIOK BO3BpaieHus Ao ydactus (1. 3 cr. 657K P®). BykBasibHOE TONIKO-
BaHUE COOTBETCTBYMOIIEro nosnoxenus 1. 1 cr. 2 'K PO npuBogut Kk BbIBOLY, YTO KOPHOPATUBHbIE
OTHOIIIEHUS CBSI3aHbl TOJIBKO C YYacCTUEM B KOPIOPATUBHBIX OTHOIIEHWSAX U HE 3aTParuBaioT, Kak

ckazaHo B 11. 1 c1. 65' TK P®, npasa wieHnctsa. Ha Moi1 B3I, OTMEYEHHAs] HOPMa, C OTHOM CTO-
POHBI, HEOMPaB/IAaHHO CY3WJIa OTHOIIEHUS, CBSI3aHHBIE C YYacTUeM B KOPHOPATUBHBIX OTHOIIEHUSIX,
10 TIpaBa y4acTusl, a C APYroil CTOPOHBI, PacCIMpuia. Y4acTre B KOMMEPUECKMX KOpIopalusix (aaxe
B KPECThSIHCKO-(DepMEepPCKOM XO3SIIICTBE) MMEET JIBa YPOBHSI OTHOIIEHUI COOCTBEHHOCTU: MPUHA-
JIeKHOCTh UMYIIECTBA CaMOI KOPIOPALIMU U MPUHAJIEKHOCTD JI0JIel yJacThsi CAMUM YYaCTHUKAM
Kopropatiiu. HekoMmMepueckrie KoprnopaTUBHbIE OPraHU3alUK SIBJISIOTCS COOCTBEHHUKAMU CBOETO
MMYIIECTBA, M KX YYACTHUKHU HE COXPAHSIOT MMYIIECTBEHHBIX NIPaB Ha Mepe/laHHble MU B COOCTBEH-
HOCTb KOPITOpAIIi UMYIIECTBA. XapaKTEPHO, UTO WIEHCTBO B OOIIECTBEHHBIX OPraHU3aIsIX, aCCO-
nManusx (Co3ax) HEOTUYKIAeMO.

Panee nmoxopbl, TIOJMyYeHHbIE MOTPEOUTETIHCKUMH KOOTIEPAaTMBOM OT IPEANPUHIUMATETHCKOM
JesITeIbHOCTU, PACpe/IeNsUIMCh MEXIY ero 4IeHaMH, ceiluac 4ieHbl MOTPeOUTeIbCKOro Koomnepa-
THBA 0OSI3aHBI MOKPHITh B TEUEHHE TPEX MECSAIIEB 00pa30BaBIIMecs YOBITKU MyTEM BJIOKEHHS JOTION-
HUTEJIbHBIX B3HOCOB, 4 TAKKE OHU HECYT CYOCHIUAPHYIO OTBETCTBEHHOCTD 0 00513aTeILCTBAM KOOTIe-
partuBa B Ipejesax HeBHECEHHON YacTH JOTIOIHUTEILHOTO B3HOCA KaK/I0TO U3 YJIEHOB KOOIepaTuBa

(cr. 123°TK P®), 1. e. maeBblil B3HOC UMEET TeNepb YUCTO YUETHYIO (DYHKIIUIO.

He mosxeT paccMaTpuBaThCs Kak 107151 y4acTHsi ¥ 107151 B ITpaBe COOCTBEHHOCTH Ha o011iee uMy-
IIIECTBO B MHOTOKBapTUPHOM JIOME COOCTBEHHMKA TOMEIIEHUS B 9TOM JIOME, JIOJIs B IpaBe OOIIeit
COOCTBEHHOCTH Ha OOBEKTHI OOIIIEro MOIb30BAHUS B CAZJ0BOIYECKOM, OTOPOJHUYECKOM HITH JAYHOM
HEKOMMEPUYECKOM TOBAPHIIECTBE COOCTBEHHUKA 3eMEJIbHOTO YYaCTKa — YWIeHA TAKOro HeKoMMepue-
CKOTO TOBApHIIIECTBA, MIOCKOJIbKY TaKasl JOJIs SIBJISIETCS YacThl0o COOCTBEHHOCTH COOTBETCTBYIOIIECH
KOPHOpAIMy U CIeyeT cyap0e rmpaBa COOCTBEHHOCTH Ha yKa3aHHbIE TIOMENICHHS WM 3eMeJbHBIN
y4YacTOK, OHa He MOoJyyaeT UMYIIECTBEHHO-CTOUMOCTHOTO BbIpaXEeHHU s [1s1 YJIeHA HEKOMMEPUECKOW
KOpIIOpaLyu.

B suteparype no npunsatusa ®enepanbHoro 3akoHa Ne 99-®03 ot 5 mas 2014 r. ormeuanocs,
yto nonoxenue 1. 2 cr. 48 I'K P® o Tom, uro yuypenurenu (yyaCTHUKH) B CBSI3M C yYacTHUEM B
00pa30BaHNM UMYILECTBA IOPUANIECKOrO JIMIIA MOTYT UMETh 00s13aTeIbCTBEHHbIE MIpaBa B OTHOIIE-
HUH 3TOTO I0PUINUYECKOTO, He OTBEYAET CYIIECTBY MOHATHS oOsi3arenbeTBa. B. I1. Mosonun nucadn,
YTO J0JIS1 yupeauTess (yUYacTHUKA) B YCTABHOM KaruTajle XO3sICTBEHHOTO OOIIECTBa — 3TO HE YacTh
MMYUIECTBA, PUHAJIEKAILETO B JaHHBIA MOMEHT CaMOMY IOpPUAMYECKOTrO JIMIA, He IIpaBa Ha JI0J1i0
yupeauTensi (YJacTHUKA) B KaruTaje oOIecTBa KakK JeMeHTa MPAaBOOTHOIIEHHUH, CYIIECTBYIONIUX
BHYTPH IOPHIMYECKOTO JIMIIA, a TIPABO Ha yJacTue B jenax oouiectBa. IMEHHO JaHHOE MpaBo, 110
MHEHUIO aBTOpPA, JOJKHO CTaTh OOBEKTOM BHEIIHMX MPAaBOOTHOIIEHUH, BO3HUKAIOIIMX IO TIOBOLY
M3MEHEHHsI COCTaBa YYaCTHUKOBS. MHOH 0JIs yYaCTHUKA XO3SCTBEHHOTO OOIIECTBA M IMTPOU3BOI-
CTBEHHOTO KOOTIEPaTHBa PacCMaTpPUBAIaCch KaK KOPIOPATHBHOE MTPABO COOCTBEHHOCTH HA YaCTh MY~
IIeCTBA OOIIECTBA, CTOMMOCTHOE BBIPAKEHHE KOTOPOH MPOMOPIIMOHAIBHO YaCTHU YMCTBHIX JIOXO/IOB,
orpeziesisieMoe B MOMEHT BBIXO[a YYAaCTHHKA OOIIECTBa, OTUYXKJEHUS A0 TPETHUM JIUIaM, | T. TI.
B oTHOmIeHNN 10K B aKIIMOHEPHOM OOIIECTBE MPAaBO KOPHOPATMBHOM COOCTBEHHOCTH IOTYYMIIO

4 Cm.: Anppees B. K. I[IpaBo rocynapcreenHoit coocrBeHHoct B Poccun. M.,2004. — C. 48-49.

4 Cm.: Kommenrapuii k I'paxganckomy konekey Pocceuiickoii @eneparmu. Yacts 1. M., 2002. — C. 187.
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oorfee 9eTKOe 3aKkperic

npaBo e€ COOCTBEHHMKA, OHO TIOATBEPXKIAET ero TpeOOBaHUE K COOTBETCTBYIOIIEMY aKITHOHEPHOMY
OOIIECTBY M €ro NPaBo Ha yJacTue B 00IeM cCOOpaHUM aKIMOHEePOB, Ha TIOyUeHHe JUBHUICH/IOB, a
B CJIyyYae JIMKBUIAIMH OOIIECTBa — IPABO Ha MOIyUYeHUE YaCTH ero UMYIIECTBa, OCTaBIIErocs Mocie
yIUIaThl JOJTOB 00mIecTBa. CKIIaIpIBAIONINECs MEXKIy OOIECTBOM U €ro aklIMOHepaMy OTHOIIEHUS
HE HOCSIT IPaXIaHCKO-TTPAaBOBOTO XapaKTepa, MOCKOIbKY OHM Pa3BUBAIOTCS MEX/Y LEJIbIM U YacThIO
Y TI0 CBOEMY COJIEpKaHHUIO B YACTH YYaCTUs B 0OIIEM COOpaHUM aKIIMOHEPOB HE UMEIOT Herocpe-
CTBEHHO UMYIIIECTBEHHOTO XapakTtepa®’.

[TpaBo y4acTHMKOB KOMMEPUYECKHUX KOPIIOpAIIMH SIBJISIETCS] MHOM, HOBOM (DOpMO¥ COOCTBEHHO-
CTU Hapsily C YaCTHOM, FrOCYIapCTBEHHOW ¥ MYHUIIMIIATBHON (hopmaMu cOOCTBeHHOCTH. [TonoxkeHus
1. 2 c1. c1.8 1 35 KoHctutymu Poccuiickoit ®epepanun 1aioT OCHOBaHUS 17151 pOPMHUpPOBaHUS ITpaBa
KOPHOPATUBHOIN COOCTBEHHOCTH YYaCTHUKOB XO3MCTBEHHBIX OOIIECTB M JPYTUX BUAOB KOMMepUe-
CKOH KOPHOpAIMU KaK CaMOCTOSITENTbHOM (DOPMBbI COOCTBEHHOCTH.

Kakue xe nonoxenusa ['K P® u npuHATHIE B COOTBETCTBUU C HUMHU 3aKOHBI IIOATBEPXKIAIOT
BBIIBUHYTYIO MHOIO KOHLIETILIMIO 00 MHOH (hopMe MpaBa KOPHOPATUBHON COOCTBEHHOCTH yYaCTHUKOB
KOMMEepUYeCKUX Kopriopaiiuii? Hauny aHaim3 ¢ mpaBoBOTO MOJIOKEHHM S, TTPaB U 0OS3aHHOCTEH yJacT-
HHUKOB OOIIIECTBA C OTPaHUYEHHON OTBETCTBEHHOCTHIO, KOTOPBIE 3aHUMAIOT JIOMUHUPYIOIIUE TO3UIIUH
Cpeny BceX I0pUANYECKUX JIUIL.

B 1. 3 cr. 65° TK PO IIpeaycMaTpUBAaeTCs MPaBO Y4acCTHsI B KOMMEPUYECKOM KOPIIOpalny 3a e€
YYaCTHHKOM, KOTOPBIH BIIpaBe TpeOOBaTh BO3BPAICHUsS €My JOJM Y4acThsl, Nepetie/ieid K NHbIM
JIMLAM, C BBIIJIATOM UM CIIpaBeAJIMBOIN KOMIIEHCAIUH, OIpe/iesIIeMOI Cy/IoM, a TaKkKe BO3MEILEHHU S
yOBITKOB 3a CUET JIML, BAHOBHBIX B yTpare 1oiu. Cy MOXeT OTKa3aTh B BO3BpALLEHUH JI0JIU YYaCTHs,
€CJIM 3TO NPUBEJET K HEMCIPAaBUMOMY JIMIIEHHIO MHBIX JIMILL UX MPaB yYacTUsl WM MOBJIEYET KpaiiHe
HeraTMBHbIE COLMAJIbHBIE U JPYrye JMYHO 3HaYMMBble MocieJcTBUA. B 3ToM ciydae yrpatuBLieMy
MIOMHUMO CBOEIl BOJIM IpaBa y4yacTusl B KOpPHOpALMH JULAMU, BUHOBHBIMU B yTpaTe JOJIU y4YacTus,
BBITUIAYMBAETCS CIIPABEAJIMBAs KOMIIEHCAIMs, KOTOPast ONPEAEsieTcs CYI0M.

OO0BbeKTOM IpaBa KOPHOPATUBHON COOCTBEHHOCTH BBICTYIIAET AOJIS yYacTHsl, UMYIIECTBEHHOE
NPaBo, KOTOPOE He MOIIAETCS YETKOMY TOpa3/ie/IeHHIO Ha 00s13aTeIbCTBEHHOE MJIH BEIITHOE MTPaBo.
OnHako mogoOHOe eUHCTBO Kak 00s3aTe/IbCTBEHHBIX, TaK M BELTHBIX ACIIEKTOB MTpaBa KOPIOPaTHB-
HOH COOCTBEHHOCTU YYaCTHMKA KOMMEPYECKOI KOpIopallvy BOBCE HE 03HAYAET, UTO MPABO YYACTHUS
SBJISIETCS MHBIM, Harlpumep, ynpasieHyeckuM. IlpaBo yuyactus B cr. 2 'K P® otneneno ot ynpas-
JIEHYECKUX IPaB COI030M «HJIU».

4 Cm.: Angpees B. K. O npase yactHoii co6ctBenHocTd B Poccnnt M., 2007. — C. 78-88.
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. Coopnuk crateii. «COopHUK HayuHO-TIpakTHdeckux crarei [II MesxayHapomaHOl Hay9IHO-TTPAKTUUECKON KOH(pepeHIH
«AKTyaJIbHBIE TTPOOJIEMBI TTPEAIIPUHUMATEILCKOTO M KOPIIOpAaTUBHOTO MpaBa B Poccun u 3a pydexom». PAHXuI'C, 1opu-
quueckuid pakynprer uM. M. M. Criepanckoro MHcTuTyTa IpaBa M HalMOHAIBHOU Oe3omacHoctH (25 anpens 2016 roxa, T.
MockBa)»

KoHen 03HaKOMHUTEJIBHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
coOoMm.
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