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KonBeHnus mo npaBam yenoBeka KoHBeHIIMS O 3amuTe MpaB yejoBeKa U OCHOBHBIX CBOOO
(Convention for the Protection of Human Rights and Fundamental Freedoms; Pum, 1950)

OXHM Begnomcrso no rapmonusaiyu Ha BHyTpeHHeM poiHKe (The Office for Harmonization
in the Internal Market (OHIM))

IMapuxckass koHBeHLMss KOHBEHLMS MO OXpaHe MPOMBILUIEHHONW cOOCTBEHHOCTH (Paris
Convention for the Protection of Industrial Property; Ilapux, 1883)

ITocranosnenue Ilnenyma BAC P® Ne 59 Ilocranosnenue I1nenyma BAC P® or 08.10.2012
Ne 59 «O HekoTOpBIX BOIPOCax, BO3HUKAKIIMX B CBA3U C NpUHATHEM PeepabHOrO 3aKOHa OT
08.12.2011 Ne 422-P3 «O BHECEHUU U3MEHEHUHN B OTAEILHBIE 3aKOHOIATEILHBIE aKThl Poccuiickom
denepayy B CBSI3M C CO3/IAHUEM B CHCTEME apOUTpakHBIX cynoB Cy/a Mo MHTEJUIEKTYaIbHbIM Ipa-
BaM»>» (cM. [Tpunoxenue 1)

ITocranosnenue Ilnenyma BAC P® Ne 60 Ilocranosnenue I1nenyma BAC P® or 08.10.2012
Ne 60 «O HEKOTOPBIX BOMPOCaX, BO3HUKIIMX B CBSA3U C CO3/IaHUEM B CHCTeMe apOMTPaKHbIX CY/I0B
Cyna no uHTeuieKkTyanbHeiM mpaBam» (ped. ot 02.07.2013) (cm. Ilpunoxenue 1)

ININC IManara Mo MaTeHTHBIM CIIOPaM

Pocnatent ®enepanbHas ciryx06a 1o MHTEJUIEKTYaIbHOW COOCTBEHHOCTH

CHUII Cyn o MHTEIIEKTYaIbHBIM IIpaBam

ITocranosnenue ITnenymos BC P® u BAC P® Ne 5/29 Iocranosnenue [lnenyma BC P® Ne 5,
[Tnenyma BAC P® Ne 29 ot 26.03.2009 «O HEKOTOpPBIX BOINPOCAX, BO3HUKIIMX B CBS3M C BBEICHUEM
B JeiicTBUE YacT yeTBepTon ['paxganckoro koaekca Poccuiickont ®enepaunm»

Cornamenne TPUIIC CornaiieHre mo TOProBbIM acleKTaM IMpaB MHTEIEKTYalIbHOU CcOO0-
crBeHHOCTU (Agreement on Trade-Related Aspects of Intellectual Property Rights; Bctynuio B cuiy 1
suBaps 1995 r.). Asnserca npuioxenuem 1C Mappakelickoro coramenus o0 yupexaenun BTO

Cropaska Ne CII-21/89 CropaBka 0 HEKOTOpBIX BOIIpOCAaxX IMPUBJICYEHUS CIIELUAIUCTOB U
HanpasyieHus 3arpocos CUII, yreepxiaenHnasa nocraHosnenueM npesuauyma CUIT or 14.11. 2014
Ne CII-21/89
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IIpeaucaosue

[TpuBnekarebHOCTh TOCYIAPCTBA IS MHBECTUPOBAHMS B 3HAYUTENIBHOM Mepe 3aBUCHT OT
COCTOSIHUSI PEryIMPOBAaHUsI TIPABOBOW OXPaHBI M 3aIUTHl OOBEKTOB MHTEIUIEKTYaJIbHON COOCTBEH-
HOCTH. DTO NpsMO MoATBepxkaaer ao3. 9 u. 2 pa3a. X CrpaTernu MHHOBAIIMOHHOTO pa3ButHs Poc-
curickort Peneparmu Ha niepuon 10 2020 r.!, B KOTOpOM HaJeXHasl 3alIuTa MpaB Ha Pe3YJIbTaThl
MHTEJUIEKTYaJIbHON JESATeIbHOCTU MPSMO Ha3BaHA OOECIIEUMBAIOIICH TOCIIEI0BATEIbHOE YITyydllle-
HUE WHBECTUIIMOHHOTO KJIMMara, a Takke HeOOXOIUMOM MPEeANOChUIKON PaCIIUpeHUs] MacTaboB
MPSIMBIX MHOCTPAHHBIX MHBECTULIMN. B CBSI3U € 3TUM SIBJISIETCS OUEBUAHON MOTPEOHOCTh B OIIEHKE
3(p(PEeKTUBHOCTH CHIEIUATU3UPOBAHHBIX OPraHOB, PACCMATPUBAIOIINX U Pa3pelalouX jena B cepe
MHTEJUIEKTYaJIbHOU COOCTBEHHOCTH, U IMTPOTHO3UPOBAHUY UX AJILHEUIIIEro pa3BUTHS.

Co3panue HOBOTO cyzia (B TOM YHCIIE U CHEIUMATM3UPOBAHHOTO) — JeJI0, OeCCIOpHO, BechMa
3aTparHoe s rocynapera. Tak, B cBoe BpeMst «Kommepcantb» onyonmkoBa ciemyomryio nHpop-
Marmio: «Io npeaBapuTeIbHBIM OIIEHKaM, Ha CTPOUTEIICTBO U 000pynoBanue nomereHus st CUTT
U Tiepee3]1 COOMpaeMbIX IO BCell cTpaHe Cyliel Mperosiarajioch oTpaTuTh 2 MiIpH pyo., Py STOM
obcyxpaancs Bapuant pasmenieHuss CUIT B CkonkoBo. Ho B urore mrar HoBoro cyna (120 corpynau-
KOB, BKJII0YAsl CHELUATMCTOB MO Pa3IMYHbIM TEXHUYECKUM OTPACIIsIM) MOKa YKOMILUIEKTOBAH JIUIIIb
Haroyiopuny, a nomenienvie CUII nmpuniock apeHa0Barh. .. » 2.

[Tpu 3TOM Henb3si He BCIOMHUTH U €I1le OTHO 0OCTOSATENbCTBO. MI3HAYAIBHO 3aKOHOMPOEKT O
coznanuu CUII npenycmarpuBan «yKOMIUIEKTOBAHUE» Cy/la CYAbSIMU-IOPUCTAMU U CYIbSIMH, KOTO-
pble TIOMHMO OPHIMYECKOTO 00pa30BaHKs MMEIOT TaKke TEeXHHUYecKoe oOpa3oBaHWe WM oOpa-
30BaHMe B cepe ecTecTBeHHbIX HayK. Ho, Kak oTMevasioch B JUTEpaType, Je0 3aCTONOPUIIOCH:
«[IpoekT ObUT BO3BpAIlleH B CBsA3M C HecoOmojeHneM (opMasibHBIX TpeOoBaHmil. OmHaKo, 1O
CYTH, TIpeJJlaraeMble W3MEHEHHsI BbI3bIBAIA HEKOTOpbIe BO3pakeHus. PeaqbHOCTh YKOMILIEKTOBA-
HUSL. .. CYIbsIMU HEOOXOMMON KBaTM(PHUKAITUH, a TAKKE BOBMOKHOCTh OOECIIEUNTD UX IOJTHOLICHHYIO
3arpy3Ky coMHHTeNbHA. [Ipy TaKKMX YCIOBUSIX CO3/IaHVE CIIEIMATM3UPOBAHHOIO Cyia ObUIO OBl KO-
HOMUYECKH HEBBITOTHBIM»>.

B ycnoBusix ceromHsIIHUX SKOHOMUUYECKUX peadil U MpOJoIKaIoIerocs: pepopMUpOBaHUS
CyaeOHOW CUCTEMbI HE MOT'YT He BOSHUKHYTb BOITPOCHI O TOM, OBUTH JI HEOOXOIMMBI 3HAYUTEITbHbIC
OromkeTHBIe pacxonsl Ha coznanue CUII, niesecooOpa3Ho i JajbHelIee OakeTHOe (PMHAHCHPO-
BaHME €ro JIeATEeJIbHOCTU U €CJIU J1a, eCTh JIM MOTPeOHOCTh B 3aKOHOJIATENILHBIX HOBAIUSX B chepe
peryJIMpoOBaHUsI CYIOYCTPONCTBA U CYAONPOn3BoACTBAa. OTBETHl HA 9T BOMPOCH MOTYT OBITh JIaHbI
TOJIBKO T10 Pe3yJIbTaTaM OIIEHKH Pe3yJIbTATUBHOCTH JIAHHOTO CY/Ia, €0 CIOCOOHOCTHU pelaTh MOCTaB-
JIEHHbIE TIEPe/] HUM 3371241 U JIOCTUTaTh 1111, IOCTABJIEHHbIE MTPU €ro yUpeKICHUH.

Kpome Toro, B pamkax Hactosiieid padoThl ObLTH MPOAHATM3UPOBAHBI IIPABOBOY CTATYC U JICH-
crBeHHOCTh padoThl [I1C, KoTOpass paccMaTpuBaeT pUIMUYECKHE Jiesa B cepe MPOMBIIIEHHON
COOCTBEHHOCTH, OTHECEHHBIC 3aKOHOM K €€ I0PUCAUKIIUH.

[IpoBeneHHOE M3BICKaHUE, PE3YJIbTAThl KOTOPOTO OTPaKEHbI B HACTOSINIEH padoTe, KOHEUHO,
He mpeArnonarago uccienoanue OwomkeTHbx pacxonoB Ha CUII u IIIIC, a umeno 3agaveil natb
OLIEHKY 9(P(PeKTUBHOCTU STUX OPraHOB M 3HAYMMOCTHU UX JESATEeIbHOCTH IS 1ieJiell COBEPILIEHCTBO-
BaHUS NIPABOBOU OXPaHbl U 3alUThl MHTEJUIEKTYaIbHBIX TIpaB. C ydyeToM 3a/1a4M IaHHOTO UCCIIeN0-
BaHUs1 pazOrpaeMble BOIIPOCHI HE pa3/iesieHbl [0 CTPOro OTPACIEBOMY MPUHIIUITY — UX PACCMOTpPEHME
npezrnoaraeT odpalieHue Kak K HopMaM MaTepuasibHOro mpaBa (3aKOHOAATENbCTBA, PEryaupylo-

! Yr1Bepkaena pacnopsikenueM [Ipasurtenscrsa PP ot 08.12.2011 Ne 2227-p.
2 http://www . kommersant.ru/doc/2225123.

3 Bypoouna E.B. O HOBOM cyJe 0 UHTeJUIEKTYaJIbHbIM ITpaBaM // Anokarckas npaktuka. 2013. Ne 1. C. 29— 32 (CIIC «Kon-
cyabTanTILmioc»).
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IIer0 MHTEJUIEKTYaIbHYI0 COOCTBEHHOCTD, U Tpeskae Bcero ['K P®), Tak u Hopmam mporieccyasib-
HOTO TpaBa, C y4eTOM MOJIOKEHUI MEKAyHAPOJHBIX TOrOBOPOB, B YacTHOCTH, KOHBEHIIMM 110 Tpa-
BaM 4YeJIoBeKa®.

ITo pesysnbraram MpoBeIGHHOTO UCCIe0BaHus (B 3aKJII0UeHUH) c(pOpMYTMPOBAHBI MTPeIJIOKe-
HUA, UMEIOIIHE HEJIbI0O YCTPAHUTD BBIABJIICHHBIC HEJOCTATKU U IOBLICUTD 3(1)(1)6KTI/IBHOCTL YIIOMSHY-
TBhIX OPraHOB C TEM, IITO6I)I CHOCO6CTBOBaTb TIOBBIIIIECHUIO HAJCKHOCTHU 3allIUThI I/IHT@HJICKTya)IbHOﬁ
COOCTBEHHOCTH, UTO CO3JACT MPEIIOChUIKH JIsl YJIy4llleH!usI MHBECTUIIMOHHOTO KimMara Poccuii-
CKOTI'0 TOCyJapCTBa.

M. A. Pooickosa, 0.10.H., npogheccop Mockockozo 20cyoapcmeenHozo ipuouHecKozo
ynusepcumema um. O.E. Kymagpuna (MI'FOA)

* Mocnennee 00YCJIOBJICHO TeM, 4TO B COOTBETCTBHH C 4. 4 cT. 15 KoHcturynnn PO KonBeHws 1o npaBam 4esioBeKa sBISAETCS
COCTaBHOM 4acThIo MpaBoBOM cucteMbl Poccuiickoit denepaninuy, mprdeM, eCii OHa NpelycMaTPUBAET WHBIE IPAaBUIIA, HEKEH TTPeJTy-
CMOTPEHBI OTEUECTBEHHBIM 3aKOHOM, IIPUMEHEHNIO MofUIekaT rpapuia KoHBeHIMN.
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I'nasa 1. IIpocyeTrs! npu onpeaesieHUN
npasoBoro craryca IIIIC u komnereHuun
CUII B kauecTBE Cy/1a NEPBOIl MHCTAHI[UA

§ 1.1. O rpaganuy HHTEJJIEKTYaJIbLHOM
coocrBennoctu u uaee IlarentHoro cyna

Hauarp Hacrosimyio riaBy mpeicTaBisieTcsl MPAaBUIBHBIM C KPaTKOro pazdopa mnoapaszese-
HUSI MHTEJUICKTYaIbHOM COOCTBEHHOCTU Ha TP KaTeropuu: 1) mpoMbIILIeHHAs: COOCTBEHHOCTD
2) JuTepaTypHas | Xy/0:KeCTBEeHHAasl COOCTBEHHOCTD ; 3) HETPATUIIMOHHbIE 00bEKTHI. DTO
CBSI3aHO C TeM, YTO B 3aKOHOIaTesbcTBe Poccuiickoit Penepaiint TepMUHBI «ITPOMBIIICHHAS] COO-
CTBEHHOCTb», «JIUTEpPATypHAsl U XyIOKECTBEHHAs! COOCTBEHHOCTb» M «HETPAJAUIIMOHHBIE OOBEKTHI
MHTEIUIEKTYaJIbHON COOCTBEHHOCTU» HE YHOTPEOJSIOTCS, XOTS cama 3Ta Tpajallisl UCTIOb3yeTCs 1
YUUTHIBAETCS.

[Non nmpoMbIIIIEHHOW COOCTBEHHOCTBIO ITPUHSTO IOHUMATh IIPABa HA 00BEKMbl UHINEANEK-
MYANbHOL COOCMBEHHOCMU, KOMOpble MO2Yym Oblib UCNONb308AHDL 8 Cghepe, C853aHHOL ¢ NPOU3BO0-
CMEOM, mopzoaaeli, okazanuem ycaye v T. 1. Tak, B cooTBeTcTBUM I1. 2 cT. 1 Tlapukckoii KOHBEHIIUU K
0O0BEKTaM MPOMBIIIUICHHON COOCTBEHHOCTH OTHOCSITCSI U300pETEeHU s, TIOJIe3HbIe MOJIEIU, TIPOMBIIII-
JIeHHbIe 0Opas3iibl, TOBAPHBIC 3HAKU, 3HAKW OOCITyKUBaHUs, KOMMepYecKrue 00O3HAUCHUs U yKa3a-
HUSI TPOMCXOK/IEHHS WJIM HAMMEHOBAHHUSI MeCTa MpoucxoxkaeHus Topapos. o cmeiciy 1. (b) ct. 27
Cornamenust TPUIIC k nateHTyeMbIM 00bEKTaM MOTYT OTHOCUTBLCSI MUKPOOPTaHU3MBbI, pACTeHUS U
KUBOTHBIE, & TaK)Ke OUOJOTMUYECKKEe CIIOCOOBI BHIPAIIIMBAHKS PACTEHUI U KMBOTHBIX, COPTa BUJIOB
pacrenuii. 'K P® no3BossieT OTHOCUTh K 0OBEKTaM MPOMBIIILJIEHHONH COOCTBEHHOCTH:

1) o6vexkmol namermnozo npasa (OTE4eCTBEHHBIN 3aKOH OTHOCUT K HUM U300pETEHHUSI, TIOJIe3-
HblE MOJIEJTH, TPOMBIIILIeHHbIE 00pa3ipl; 1. 72 'K Pd);

2) cpedcmea UHOUBUOYANUBAUUU FOPUOUMECKUX AUl, OBAPO8, PAOOM, Ycaye U NPeOnPUSIMULL
(OTe4eCTBEHHBIM 3aKOH OTHOCHUT K HUM (pupMeHHOoe HanMeHoBaHue (§ 1 . 76 I'K P®); ToBapHsIi
3HaK M 3HaK oocmyxuBaHus (§ 2 r1. 76 'K Pd); HaumeHoBaHMe MecTa mpoucxosxieHus Topapa (§ 3
1. 76 'K P®); kommepueckoe obo3Hauenue (§ 4 1. 76 I'K));

3) ceaexuuonnvie docmudicernus (ri. 73 'K PO).

[on auTepaTypHOl H Xy0:KeCTBEHHOH COOCTBEHHOCTBHIO TIOHMMAIOTCS TIpaBa Ha 00%-
eKMbl UHMENNEKMYANbHOU COOCMEEHHOCMU, KOMOpPble HaNnpasneHvl Ha YO08NemME0peHIe OYXOBHbIX
nompeo6nocmeii modeii. B cuny m. 1 cr. 2 BepHCKON KOHBEHIMU MO 0OBEKTaMU JIMTepaTypHOl U
Xy/I0’KeCTBEHHOW COOCTBEHHOCTH CJIEyeT, B YaCTHOCTH, MIOHUMAThH JII0ObIe MPOM3BeIeHsI B 00a-
CTH JINTEPATyphl, HAYKU U MCKYCCTBA, BHE 3aBUCUMOCTHU OT CIIoco0a v (pOpPMbI UX BBIPAKEHUS; JIEK-
UK, oOpaIleHus1, MPoroBe U T. I1.; IpaMaTHUeCKue U MY3bIKaJIbHO-IpaMaTuyecKue MpousBe/e-
HUST; Xopeorpaduyeckre Mpor3BeIeH!sI U MAaHTOMUMBbI; MY3bIKaJIbHbIE COYMHEHHSI C TEKCTOM WU

>0 HEBEPHOCTH M30PaHHOTO 3aKOHOATE IEM TTO/IX0/1a B YaCTH OOO3HAYEHU S JAHHON KaTeropun 00beKTOB MHTEILIEKTYaIbHON cO0-
CTBEHHOCTH CM.: 3alliUTa [AeJI0BOI pelyTaluy B cilyvasx ee quddamarnuy niv HelpaBoOMEPHOTO UCTIONB30BaHus (B chepe KoMMepye-
CKMX OTHolIeHuiT): HayuHo-npakTuueckoe noco6ue / Tlog o6mm. pex. M.A. Poxkooit. M.: Craryr, 2015 (CIIC «KoncynsrantILmoc»);
Pooickosa M.A. KoHuentyaibHasi HEIpOLyMaHHOCTS IM1aBbl 76 I'pakpaHckoro kogekca Poccuiickoil ®denepauun «IIpaBa Ha cpencra
VHIVBUAYaJIM3alUH I0PUIMYECKHX JIULL, TOBAPOB, paboT, YCIIyT U MPEIIPUSTHID (TE3UCHI OKJIala Ha MEX/IyHAPOJHOM KPYIJIOM CTOJIe
«AKTyaJIbHbIe MPOOIEMBI I'PakKJAHCKOTO ¥ MK IyHAPOJHOTO IIpaBa B YCIOBUSAX MHTETPALIMOHHBIX TIPOLIECCOB Ha MOCTCOBETCKOM I1pO-
CTpaHCTBe», nocsiteHHoM 20-setuio I'pognenckoro ¢gummana YYO «BUIT — UHctuTyT NpaBoBeneHusi». I'poxto (Pecry6nuka Bena-
pycb). 27.02.2015 // CaupisibHa-3kaHaMiuHbIA 1 TpaBaBbls faciegasanHi. 2015. Ne 2. C. 10-20 (http://bip-ip.by/wp-content/uploads/

downloads/2015/06/2015-02-03.pdf).
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0e3 TekcTa; KuHeMaTorpauyecKkrue Mpou3BeAeHNs; PUCYHKH, TIPOU3BE/ICHUS] KUBOITUCH, apXUTEK-
TYpbl, CKYJIBIITYpBI, [PaBUPOBaHus U JuTorpacuu; gororpadpuyueckue Mpou3BeAeHUs; Mponu3Bee-
HU$1 TPUKJIQJHOTO UCKYCCTBA; UJUTIOCTPALIMM, KAPThI, IIaHbI, 3CKU3bI U IJIACTUUECKUE IPOU3BEJCHUS,
OTHOcsIIUecs K reorpaguu, Tonorpaduu, apxurektype win Haykam. CornacHo c1. 10 Cornaienus
TPUIIC koMIbloTEpHBIE TPOrpaMMBbl, KOMITWJISALMU JAaHHBIX U Jpyras MH(QOpMalusa B MallIMHOYUTA-
emMoil popMe AOJIKHBI OXPaHATHCS KakK JUTEpaTypHble TPOM3BEIEHUS B COOTBETCTBUM ¢ bepHckon
konBeHnuer. 'K P® ro3BossieT 0THOCUTH K 0OBEKTaM JIMTepaTypHOM U XyH0KECTBEHHOU COOCTBEH-
HOCTHU:

1) ob6vexmol asmopckozo npasa (OT€4ECTBEHHBIN 3aKOH OTHOCUT K HUM JIMTEPATY PHBIE ITPOU3-
BEICHUS, ApaMaTU4YeCKue U My3bIKaJIbHO-IpaMaTUYEeCKUe IPOU3BEICHHU S, XOpeorpaduueckue npo-
W3BE/ICHUS] Y TAHTOMHMBI, My3bIKQJIbHBIE TIPOU3BE/ICHUsI (C TEKCTOM M O€3 Hero), ayIMoBU3YyaIbHbIC
IIPOU3BE/ICHU S, IPOU3BEICHU S )KUBOIIMCH, CKYJIBIITYPBI, TpapUKH, IM3aiiHa, rpadpuuecKue paccKasbl,
KOMMKCHI U JIp., IPOU3BEJCHUS JEKOPATUBHO-IPUKJIATHOTO U CLIEHOrpapruecKoro UCKyccTBa, Mpo-
W3BEIEHUSI ApXUTEKTYpPbl, IPAAOCTPOUTEILCTBA U CaOBO-IIAPKOBOIO UCKYCCTBA, (poTorpadpuyeckue
MPOM3BECHUS U MOTyYEeHHbIE aHAIOTUYHBIM CIIOCOOOM TIPOU3BEAEHM S, reorpaduyeckue, reooru-
YECKHUE U JIPyTUe KapThl, IJIaHbl 3CKU3bI U T. 11.; 1. 70 'K P®);

2) obBexmbl cmedxcHbIX npas (OTEYECTBEHHBI 3aKOH OTHOCUT K HHMM MCIIOJIHEHHWE apTH-
CTOB-UCTIOJTHUTENEN U TUPUKEPOB, IOCTAHOBKU PEKUCCEPOB-MIOCTAHOBIIMKOB CIEKTAKJIEH (KCIOI-
Herus) (§ 2 1. 71 'K P®); ¢pororpammer (§ 3 r1. 71 'K P®); coobmienus nepenad opraHu3aruii
acpupHoro wim kadenpHoro Bemanus (§ 4 . 71 'K P®); 6a3s1 gannbix (§ 5 o1, 71 'K P®); nipo-
W3BE/ICHUs] HAYKH, JIMTEPATypPhl U KCKYCCTBA, OOHAPOIOBAaHHBIE MOCIIE UX TIEPexXo/ja B OOIIIECTBEHHOE
JoCTOsTHME (B YaCTH OXpaHbI IpaB myoukaropos) (§ 6 . 71 'K PD)).

[lon HeTpagMIMOHHBLIMH O00beKTaMH HHTEJIEKTYaJbHONl COOCTBEHHOCTH Ha CEro-
JOHAIIHUA JeHb NPUHATO [MOHMMATh Pe3y/bTaThl MHTEUIEKTYAJIbHOU JIEATEIbHOCTH, KOTOPBIE TONY-
YaloT MPaBOBYI0 OXPaHy B Ka4eCTBE OOBEKTOB MHTEJIEKTYaJIbHON COOCTBEHHOCTH, HO HE YKJIAIbl-
BalOTCsA B pamMKu ABYX nepBbix Kateropuid. Ilo cmbicny Cornamenuss TPUIIC k HumM oTHOcATCSA
Tononorus (tonorpadusi) MHTErpajbHbIX MUKpocxeM (cT. 35) u 3akpbitas uHpopmanus (ct. 39). 'K
P® no3BossieT OTHOCUTH K HETPaIUIIMOHHBIM O0OBEKTAM UHTEJUIEKTYaIbHON COOCTBEHHOCTH:

1) mononoeuro unmezpanvrvix muxpocxem (ria. 74 'K PD);

2) cexpem npouszeoocmea (Hoy-xay) (r1. 75 TK P®).

CrnenyeT crienuaJibHO OTMETUTb, uTo AercTtByonmil 'K P conepxut rimaBy o eduroii mex-
Honoz2uu, crienpuKa KOTOPOW YCMaTpPUBAeTCs B TOM, UTO B €€ COCTaBe MOTYT ObITh OOBEIUHEHBI
KaK OXpaHseMble pe3yJbTaThl MHTEUIEKTYaIbHOW JIESTEbHOCTH (HAIpuMep, U300peTeHus, mojes-
HBIe MOJIEJIH, POMBIIIUIEHHBIE 00pasIibl, MporpaMMsl 1yist 9BM u 11p.), Tak 1 HEOX paHsAeMble B Kaue-
CTBE TaKOBBIX (HaIlpUMep, TEXHUYECKUE JaHHbIe U Apyras UH(OpMaLusi) — 3TO MPSIMO BBITEKAET U3
cmbicia 1. 1 c1. 1542 'K P®. A.JI. MakoBckuMii, XapakTepu3ys eAUHYI0 TEXHOJIOTUIo, nuineT: «Kak
U Jpyrue cjaoxHble 0OBbeKThl, Ha3BaHHbIC B 1. 1 cT. 1240 'K, eguHasi TEXHONIOTHS SIBISETCS CaMO-
CTOAITEJIbHBIM PE3YJIbTaTOM MHTEJUIEKTYAIbHOU eI TeIbHOCTH, 00pa3ys BMECTe C MPOU3BOIHBIMU U
COCTaBHBIMH IIPOAYKTAMH TaKOM JESITEIbHOCTH OCOOYI0 KATErOpUI0 BTOPHYHBIX OObEKTOB MHTEIICK-
TYaJIbHBIX TPaB»°.

OnHaKo C BHIBOJOM O «BTOPHYHBIX» 00BEKTAX MHTEJUIEKTYATbHBIX PAB CJIOKHO COTJIACHTHCS —
ropaszio 60s1ee BEpHBIM MPEACTABISIETCS 3aKJTI0UYEHUE O TOM, YTO €IMHAsI TEXHOJIOTHsI He JOJIKHA
paccMaTpuBaTHLCS B Ka4eCcTBe CaMOCTOSAITEJIbLHOr0 00'beKTa HHTEJJIeKTYyaJbHOH COOCTBEeH-
HOCTH. KOCBEHHBIM NOATBEPAIEHUEM ITOTO 3aKJIIOUEHHUSI CTAJI0 UCKJIIOYEHUE eIMHON TEXHOJIOTMU

6 KommenTapuii k yactu yetBeproit I'paskgaHckoro kozekca Poccuiickoii ®epeparmn (normasueiii) / Iox pea. A.JI. Makosckoro.
M.: Craryrt, 2008. C. 706.
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U3 YHCIIA CIIOKHBIX OOBEKTOB MHTEIUIEKTYAJIbHON COOCTBEHHOCTH ', XOTS 1. 77, KOTOpast TaKkKe Tuia-
HUPOBaJach K UCKJII0YeHNIo, B Koaekce moka coxpaHeHa®.

Cremyer npu3HaTh, 4YTO 0COOOrO BHUMAHMSI BCETAa YAOCTaMBAIACh MTPEXKE BCEro MPOMBIII-
JIeHHasi COOCTBEHHOCTb, KOMMEpUeCKasi IEHHOCTh KOTOPOW OYEBH[IHA, a TMPEMSITCTBUS B peasiv-
3aI1M MTpaB OIHO3HAYHO YObITOUHBL. B Poccru mpest cozganus crnienuann3npoBaHHOIO Cyaa, paspe-
IIAIOIIEro Jeya B chepe MMEHHO MPOMBIIIIEHHOW COOCTBEHHOCTH, CTajla aKTUBHO TIPOABUTATHCS B
KoHLe XX B., U B KaueCTBE BO3MOKHOIO BapHMaHTa TaKOro cyja paccmarpusajics [laTeHTHBIN cya.
ITO HAILIO 3aKpeIUIeHre CHavYasla B COI03HOM, a 3aTeM U B POCCHICKOM 3aKOHOJATENbCTBE *, OTHAKO
B Iporiecce A0pabOTKU 3aKOHOAATENbHBIX akToB [laTeHTHBIN cyq ObUT 3aMeHeH Bricineil nareHTHOM
nasatoii P®, craTyc KOTOpOii He ObLT YETKO OIPEe/IesieH, XOTs MO CMBICITY 3aKOHOIPOEKTOB MPeAIoa-
rajioch, YTO OHA JOJDKHA CTAaTh CAMOCTOSITENTbHBIM aJIMAHUCTPATUBHBIM OPraHOM C KBa3UCYAEOHBIMU
pyHKIMAMY.

Ho Takoii opras Tak v He ObLT yUpesk/ieH, a JaJIbHelIee peryIMpoBaHue MOIILIO MO MyTH repe-
Ja41 TIOJTHOMOYHI, KOTOPBIE I0JKHA OblIa OCYIIECTBIATh Bricinas nateHTHas nanara PO, crpykry-
pamM, BO3HMKaIUM B coctaBe PocmateHnTa (nmonBegomctBeHHbIM Pocnatenty) 0. TlpuHsaTre yacTu
yerBepToit ['K P® cutyarmio npuHIMNIUAIBHO HE M3MEHWIIO, O YeM OyJeT CKa3aHo Jlajiee.

" Yickmouenst us . 1 cr. 1240 TK PO DenepanbpiM 3akoHOM OT 12.03.2014 Ne 35-03.

8 [IpoekToM MpeAmnoiarazoch OMECTUTh HOPMBI O PETYJIMPOBAHIM OTHOLIEHHH 10 TMOBOAY €AMHON TexHonoruu B 1. 38 'K PO
«BbINoNHeHNe HayYHO-MCCIEJ0BATEIBCKHX, OMBITHO-KOHCTPYKTOPCKHMX M TEXHOJIOTMYECKHX paboT», NOMOIHUB ee § 2 «['ocynapcTBeH-
HbII KOHTPAKT Ha BBIIOJIHEHHE HAayYHO-UCCIIEA0BATE/IbCKUX, ONBITHO-KOHCTPYKTOPCKUX M TEXHOJIOTMUECKUX padoT».

'B.I. Epemenko no sromy noBoxy muiet: «Cama uzest co3ganust [TaTeHTHOTo cyfia BO3HHKJIA 1 OblIa TEOPETHYECKH peasi30BaHa
B CCCP. IarentHsiii cyn Obu1 peaycmotpeH cratbeit 43 3akona CCCP ot 31 mas 1991 r. «O6 nzobpererusix B CCCP», KOTOpBIi
BeTymuil B cuity 1 mtona 1991 r. Kpome Toro, o IarentHom cyne ynomunanocs B cratbe 26 3akoHa CCCP or 10 miong 1991 r. «O
MIPOMBIIITEHHBIX oOpa3nax» 1 cratbe 32 3akoHa CCCP ot 3 monst 1991 r. «O ToBapHBIX 3HAaKaX U 3HAKAX OOCITYXKHBaHUS», KOTOPHIE
JOJKHBI ObLITH OBITh BBEJICHBI B ieiicTBHe ¢ | stHBapst 1992 r. T1o M3BECTHBIM MPHUYKMHAM STH [Ba 3aKOHA He ObLITN BBEJCHBI B ICHCTBHE,
kak 1 He 6buT puHAT npoekT 3akoHa CCCP «O IMarentnom cyne CCCP».B Poccuiickoit ®enepanun upnest co3nanus [lareHtHoro
cyaa 6buta BocripuHsTa paspadborunkamu [TatentHoro 3akona P® or 23.09.1992 Ne 3518-1 u 3akona PP ot 23.09.1992 Ne 3520-1
«O TOBapHBIX 3HaKaX, 3HAKaX OOCTYXMBAHUS M HANMEHOBAHUSIX MECT MPOMCXOXKICHNUS TOBApOB». TakuM 00pa3oM, IepBOHAYAIBHO
TMIPEeIIOoNaraiock, 9T0 pacCCMOTPEHHE CIIOPOB, BOHUKAIOMINX, B YJACTHOCTH, B IIPOLIECCE SKCIEPTU3HI 3asIBOK MM OCTIAPUBAHMS OXPaH-
HBIX JJOKYMEHTOB OyJeT MpoBOAUThCs B pamKkax IlareHTHOro cyma P®, mpoeKkT KOToporo B IIeJIOM MaJIo YeM OTJIMYANICS OT MPOeKTa
3akona CCCP «O IMarenraom cyge CCCP»» (cm.: Epemenko B.H. O cozpannu B Poccuiickoit ®eneparmu Cyna Mo MHTeIUIEKTyaslb-
HbM npaBam (http://ipc.arbitr.ru/node/13125)). Cm. 06 3ToM Takxke: Pojickosa M.A. 3ammra HHTEIEKTYaIbHONH COOCTBEHHOCTH B
apOUTPaXHOM cy/ie (TpoOIeMbl HOABEAOMCTBEHHOCTH 1 oOecredeH s ucka): Juc. ... K.10.H. M., 2001. C. 94-97 (http://rozhkova.com/
DISSER/DISSER_KUN.html).

10 Cwm. 06 s1OM nonpodHee: Epemenko B.H. Yka3 cou.
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§ 1.2. HeonpeaeaeHHOCTh MPAaBOBOI0 CTaTyCAa
IIIIC 1 oTCyTCTBHE YCTAHOBJIEHHOI'0 3aKOHOM
00513aTeJbHOI0 J0CYAe0HOr0 MOPAAKA 00KaJ0BaHMS

B cootBerctBum ¢ Ykazom [pesunerta PO or 24.05.2011 Ne 673 «O PepepanbHoi ciryxkOe 1o
MHTEJUIEKTYaJIbHON COOCTBEHHOCTH» POCHaTeHT OCyIIECTBIISIET AeSITEbHOCTD, CBA3AHHYIO C MPEao-
CTaBJICHUEM M TPEKpaIlieHHeM MTPaBOBOM OXPaHbl 0ObEKTOB MPOMBIIUIEHHOW COOCTBEHHOCTH, BKJIIO-
Yasi pacCCMOTpPEHHE 3asiBOK Ha Bbl1auy MATEHTOB, TOCYIAPCTBEHHYIO PETUCTPAIMIO STUX OOBEKTOB B
COOTBETCTBYIOIIMX FOCYAapCTBEHHBIX peecTpax u mpod. CoracHo 1. 2 cr. 1248 T'K PO B ciyyasx,
npeaycMoTpeHHbIX KofekcoM, 3alnTa MHTEUIEKTYaIbHBIX IIPAaB B OTHOIIEHU X, CBSI3aHHBIX C M0/Ja-
Yyell U pPacCCMOTPEHMEM 3asiBOK Ha BbIJAuy MATEHTOB HAa OOBEKTHI MPOMBIIIIEHHOW COOCTBEHHOCTH,
C MX TOCYJApPCTBEHHON perucTparyeli, ¢ OCapuBaHUEM MPEIOCTABICHUS 3TUM OOBEKTaM MTPaBOBOM
OXPaHbl WM C €€ MPeKpaIIeHueM, OCYIIECTBIISIETCS] B aIMUHUCTpAaTUBHOM Topsiake (1. 2 ct. 11 'K
P®), uro no cmbicity storo nmynkra crateu 'K PO Takske Bo3noxeno Ha Pocrarent!!.

Takum 00pa3oM, pPacCMOTPEHHE BOIPOCOB IMPEJOCTABICHUS W IPEKpaIleHUs PaBOBOM
OXpaHbl MPOMBIIIIIEHHOW COOCTBEHHOCTH, PABHO KaK Y 3alllUTa MHTEJUIEKTYaIbHBIX MTPaB B OTHOIIE-
HUSIX, CBSI3AHHBIX C MPEJOCTABJICHUEM U IPEKpAIEHUEM 3TOW OXpaHbl, OTHECEHO K KOMIIETEHIIUU
Pocnarenra.

s uenent ocyiectsieHus: PocnareHTOM I0pUIMYECKU 3HAYUMBIX JEHCTBUH, CBSI3AHHBIX C
MPABOBOW OXPAHOW W 3allIUTON WHTEJJIEKTyalbHOM COOCTBEHHOCTH, OblT cozgaHn PUIIC, yupenu-
TeJieM U COOCTBEHHHMKOM MMYIIeCTBa Kotoporo, cornacHo Ycrapy OUIIC, senserca Pocnarent. B
cooTBeTcTBUM ¢ pacniopsikeHreM [IpaButenscrBa PP ot 01.12.2008 Oblia ocylecTBieHa peopra-
Huzanus PUIIC, B pe3ynbrate KOTOPO K HEMY ObUIO MPUCOETUHEHO (pefiepaabHOe TOCyIapCTBEH-
Hoe yupexaeHue «[lanara o nareHTHHIM criopam PesiepanbHOI CITyKObI 10 MHTEJUIEKTYaJIbHOU CO0-
CTBEHHOCTH, MIATEHTaM U TOBapHBIM 3HAKAM».

CnepnoBarenbHo, ¢ 2008 1. III1C sBaseTcss oqHUM U3 CTPYKTYPHBIX MOAPA3IEICHUI MTOABEJOM-
crBeHHoro Pocnarenty mHcrtutyta (PUIIC), npu3BaHHBIM OCYIIECTBIIATh IOPUCAMKIIMOHHYIO Jiesl-
TEJILHOCTh 110 PACCMOTPEHUIO OTHECEHHBIX K €r0 KOMIIETeHLMH Aei. Peannsys cBO KOMIIETEHLUIO
[II1C, B yactHOCTH, IpUHUMAeET npudmM3uTeabHo 1200 pereHuid B oA IO BOMPOCaM, CBS3aHHBIM
MIPEJOCTABIEHUEM WU MTPEKPALLIEHUEM ITPABOBOM OXPaHbl TOBAPHBIX 3HAKOB (13 HUX 900 — 110 anes-
JISIMSIM ) ; TIPOMBIIIIEHHBIX 00pasiioB — 20 peleHni, U3 KOTOPBIX MOJIOBUHA — IO arteIISIHsIM.

Kak uzBectHo, 11. 2 c1. 11 'K P® npegycmaTprBaeT BO3MOKHOCTD 3aIUTHI IPAKIAHCKHUX CyODb-
eKTUBHBIX (B TOM YMCJI€ MHTEJJIEKTYaJIbHBIX) MPaB B aMUHUCTPATUBHOM IOPSJKE, KOTOPBIN, Kak
nomyepkuBasl M.M. BpariHcKuii, ocyIIecTBIsieTcsl «IyTeM OOpaIlieHHs K BHIIIECTOSIIIIEMY OpraHy
(IOJKHOCTHOMY JIMITY) B CITy4asix, MPeAyCMOTPEHHBIX 3aKOHOM» '2,

C yueTom cKka3aHHOTrO HET OCHOBaHMM Monararh, 4to npu paccmorpenuu B [1I1C Bo3pakenuit
Ha SKCIEpPTHbIE 3aKJIIOYEHUs WM pelieHrs: PocnaTeHTa Wi MHBIX 3asBJICHUN 3aMHTEPECOBAHHBIX
JIMLL peasiu3yeTcsl aIMUHUCTPATUBHBINA MOPSIOK 3aIUThl UHTEJUIEKTYAJIbHBIX MpaB. ITO CBA3AHO C
TEeM, YTO B paCCMaTpUBAEMOM CJIy4ae UMeeT MEeCTO pacCMOTpeHue kano0 Ha akTel PocniateHTa noo-
BE0OMCMBEHHBIM eMY JHce YupexcoeHuem, T. €. He COONIOAETCS OCHOBHOE YCIIOBUE MCIIONb30BAHUS
TAaKOTO MOPS/IKA — PACCMOTPEHUE KaJI00bl HA AKTHI WM JEUCTBUS FTOCYAaPCTBEHHOTO OpraHa BbIIIIe-
CTOSIIIVIM 110 OTHOIIEHUIO K HEMY OPraHOM HMCIOJIHUTEIbHOM BJIACTH.

' Bonpocs! komnerenimn Mutcensxoza Pocciu 1 MHBIX (heIepasIbHBIX OPraHOB UCTIONHATENLHOM BIACTH, YIIOMHOMOUEHHBIX
IMpaButensctBoM PP, BHIXOAST 32 paMKH HACTOSILETO Maparpacda 1 B HeM He pacCMaTpHBaIOTCSL.
12 HayuHo-npakTryeckuii KOMMeHTapHil K yacTtu repBoi ['paxaHckoro konekca Poccuiickoit denepariy 1yist pearpuHIMare-
Jeit. 2-e u3z., gon. u nepepad. M.: Criapk; pel. xypHaia «Xo3sicTBO U ipaBo», 1999. C. 68 (aBrop — M.W. Bparunckuii).
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CnepnoBarensHo, [ITIC ne modcem paccmampusamecs 8 Kauecmee KOHMpOoAUpYyouLel uHCman-
Uuu, KOMopas NPU3eana nposepsmsb oesmeavHocms Pocnamenma no npedocmagaeHuio u npekpauie-
HUIO NPABo6oli OXPAaHbl NPOMbUMAEHHOI COOCMEEHHOCHIU, OCYUECMBASS MeM CAMBIM 3AUUMY 2PAJIC-
OAHCKUX (UHMENNEKMYANbHBIX) NPA8 8 AOMUHUCIPAMUBHOM NOPSIOKE .

[I1C ocyiecTBasieT CBOIO AEATEIBHOCTD B MOPSAKE, NOApPa3yMEBAIOIIEM KOJUIETHAJIbHOE pac-
CMOTpPEHHE OTHECEHHBIX K €€ KOMITETEHIIMH I0PUIMUECKHUX JIeJl, KOTOpOe peaun3yercs B (popme 3ace-
JAHUH, 3aKaHYMBAIOILIMXCS BbIHECEHUEM pelueHus. Mcxons us atoro aesatenbHocThb [anatsl Hepeako
CPaBHUBAIOT C Cy/IeOHOM.

Mexay Tem [yist TOOOHBIX CPAaBHEHHMI HET OCHOBAHUH.

Kak uzBectHo, ECITY B cBO€#1 MpakTHKe UCXOAUT U3 TOTO, YTO MOHATHEM «CY/» OXBAThIBAIOTCS
OpraHbl, XOTs ¥ HE BXOASIIME B TOCYJAPCTBEHHYIO CyleOHYIO CHCTeMY, HallpuMep aIMHUHUCTPaTHB-
HbIE€, HO HE3aBUCHMBbIE OT CTOPOH Ji€J1a ¥ UCTIOJTHUTEJILHOU BJIACTH, CO3JAHHBIE HA OCHOBAHUM 3aKOHA
IJ1sl pa3pelieHusl OlpeesIeHHbIX BOIPOCOB U OCYILIECTBIISIONINE CBOM ITOJTHOMOYHS B COOTBETCTBUU
C TIPOIIeAY PO, MPEIOCTABIIAIONICH rapaHTrIo 3akoHHOCTH 3. Benenacreue atoro ECITY He uckimovyaeT
BO3MOXHOCTh PaCCMOTPEHUSI ONpe/e/IeHHbIX KaTeropuii es HecyleOHbIMU (B TOM 4YMCIIe aJMUHU-
CTPAaTMBHBIMM) OpraHaMu '4 MpU yCJIOBUM, YTO HAIIMOHATBbHOE 3aKOHOAATENBCTBO MPEAyCMaTpHUBAET
MpaBO OOXaJIOBAaHMSI TIPHHSATOTO MU pellieHus] B cyaeOHoOM mopsiake. it Toro 4yToObl pelieHus
TaKUX OPraHOB NPU3HABAIUCH NEPEOHAUANLHBIMU PEULEHUSMU NO 2PAHCOAHCKUM 0endm TIO CMBICITY
. 1 cr. 6 KoHBeHIMM 1o mpaBaM 4eJioBeKa, MPY X BHIHECEHUH AOJDKHBI COOMONATHCS] TPEOOBAHUS
yKa3aHHOU ctaTbil KOHBeHIIMY, TpeabsBIIseMble K CyaeOHOM (popMe 3aluTh MpaB.

Takum o6pazom, ECITY npusHaer, 4To 3amura TpakJAaHCKUX MpaB OyleT UMeTh MeCTO U B
TeX CIydasix, KOrjaa Aejo paccMaTpuUBaeTCsl MyCTh He CYIeOHbIM, HO aMUHUCTPATUBHBIM OPraHOM,
KOTOPBI IIPEXk/IE BCETO OTBEYAET KPUTEPHIO HE3aBMCHMOCTH OT CTOPOH JeJia M HCIIOJHUTeIb-
HOM BJIACTH U pEaIM3yeT CBOU MOJTHOMOYHUS MIOCPEICTBOM OCYHIECTBIEHUS] IPOU3BOACTBA, HMe-
oero arpuoyThbl cyaeoHoil (popMbI KOHTPOJISL.

[I1C, obnagaomas OPUCAUKIIMEN Ha paCCMOTPEHUE ONpeeIeHHbIX OTHECEHHBIX K €€ KOM-
METEeHIUU [IeJ1, IIPU OCYIIECTBJIEHUN CBOEU NESATEIbHOCTH PYKOBOJCTBYETCS JIEHCTBYIOLUIMM 3aKO-
HozparenbcTBoM. Onnako Ilanara He siBisieTcss OpraHoM, HE3aBUCMMBIM OT OJHOM M3 CTOPOH pac-
CMaTpUBAEMbIX UM IOPUJMUECKUX 1€ — PocriaTeHTa, KOTOpBIil OTHOBPEMEHHO SIBJISIETCS] U OPraHOM
UCTIONHUTENIbHOM BiacTh. HesicHocTs mpaBoBoro cratyca u nonHomounii II1C noareepxaaercs B
cyneOnor npaktuke CUII, BbIsBIAIOMIEH chaeyoliee NOHUMAHUE CUTYalluH: «...BO3PaXEHUs Ha
peleHre SKCIepTH3bl 00 OTKa3e B FOCYAAPCTBEHHON PEruCTpalli TOBAPHOTO 3HAKA paccMaTpyBa-
fotcst PocateHToM 1 06pasyemMoil ipy HeM MaJlaToy Mo MaTeHTHbIM criopam. [lo pesynbratam pac-
CMOTPEHUSI TAKUX BO3PAKEHUI pellieHsI MPUHUMAIOTCS He MaJaToi 1o maTeHTHBIM criopaM, a Pocna-
TEHTOM» .

Ckazannoe o0ycnoBieHo TeM, uto pemenust [1T1C yrBepxgalotcs pykoBoautesneM PocnatenTa
(4 BCTYMNAIOT B CWJTy C AaThl TAKOTO YTBEPKJIEHUS ), IpU4YeM pyKoBoauTesb PocniaTteHTa BlipaBe oTKa-
3arh B yrBepkAeHuM peieHus [IIIC u HanpaBUTh J€0 HA HOBOE PAaCCMOTPEHUE B MHOM COCTaBe
kosuternu TIIIC (. 6.3 [paBui nmogaur Bo3pakeHU U 3asiBIeHUN U uX paccMoTrpenus B TTTIC!6).

13 Mocranosnenue ECITY or 08.07.1986 1o neny «Jlurroy u npyrue nporus Coeaunennoro Koponescra» (Lithgow and Others
v. The United Kingdom; Ne 9006/80; 9262/81; 9263/81; 9265/81; 9266/81; 9313/81; 9405/81).

4 To ectb non nonsrue «Cy» NMOAMNAMAIOT HE TOIBKO TOCYAAPCTBEHHbIE CY/Ibl, HO M apOUTPaku (TpeTeiCKHe Cy/bl), a TAKKE pas-
JIMYHBIE KBAa3UCYAEOHbIE OPraHbl, OCYLIECTBIISIONIME KOHTPOJIbHbIE (PyHKIMHU ¢ aTpulyTamu cyaeOHOi (hOpMBI: KOPIOPATHBHBIE JIHC-
LUIUTHHAPHBIE OPraHbl, MPo(eccHoHabHbIE TUCIUIIMHAPHBIE OPTaHbl, KBATU(HUKAILIMOHHBIE KOJUIETHHU CyAel U alBOKaTOB, BOGHHBIE
U TIOPEMHBIE AUCIUTUIMAHPHBIE CYABI U T. I1.

' Onpenenenne CUIT ot 24.06.2015 o ney Ne CUII-181/2014.
16 VrBepikaeHnsl npuxazoM Pocrmatenta or 22.04.2003 Ne 56 (cm. http://wwwl fips.ru/wps/wem/connect/content_ru/ru/

chamber_on_patent_fees/pps_pravila).
14



M. A. PoxkoBa. «3ammra WHTCJUICKTYAJIbHBIX ITPAaB: 3aKOHOAATE/IbHBIC OIIMOKU [IpU ONpPEeACICHUN CTATyCa U KOMIICTCH-
WU CTIENUATIM3UPOBAHHBIX OPraHOB, paspelialoimx acjia B C(])epe IlpOI\'lblLLUleHH()PI COOCTBEHHOCTH»

Cnyuau ormensl pemienusi [IIIC pe3zomonuent pykoBoautesisi PocriaTtenTta ¢ BO3BpallieHUueM Jiesa Ha
HOBOE pacCMOTPEHHE yke ObUTH mpeamMeToM paccmotpenuss CUIT!Y.

B cBsI3M ¢ M310:X€HHBIM NTPaKTUYECKU UCKTI0UeHa BO3MOXHOCTb IpuHsATusA [1I1C pemenus, e
coBMajaIero ¢ noaxonamu Pocnarenta. 1o He TONbKO JMIaeT cmbicia aestesibHocTh [IC, Ho
Y CBUJIETEJILCTBYET O CO3JIaHUM CEPbE3HBIX MPEMSATCTBUI K COBEPIIIEHCTBOBAHUIO MPABOBOW OXPaHbI
WCKJTIOUUTEJIbHBIX TPaB.

CkazaHHOE TIO3BOJISIET CIENIaTh OHO3HAYHBIN BHIBOJ] O TOM, YTO B COOTBETCTBUU CO CMBICIIOM,
npujasaeMsM 1. 1 cr. 6 KonBeHuuu no npasam uesioBeka npeueneHtHon npaktuke ECITY, I1TIC
He MOJHCem NPU3HABAMbCS «KCYOOM>, UMO UCKAOUAEM U 803MONCHOCHb NPUSHAHUSL 30 €€ DeULeHUSMU
3HaueHus IePBOHAYAJNBHBIX PelIeHHI 0 TPAXKJAHCKHUM JeJaM no cuvicay n. 1 cm. 6 Koneen-
uuu.

ECITY, kak yka3plBaJoCh BhIIIIE, IOMYCKAET BO3MOKHOCTh PACCMOTPEHUSI ONTPeIe/ICHHbIX KaTe-
ropuil e HecyneOHbIMU (B YaCTHOCTH, aJMHUHUCTPATUBHBIMH) opraHamu. OTHAKO 3TO JOMYCTUMO
TOJIBKO B CUTYaIlMM, KOTJ]a HALIMOHAJIbHBIM 3aKOHO/IATeIbCTBOM IPEyCMOTPEH aIMUHUCTPATUBHBIM
MOPSIIOK PACCMOTPEHUS JIe]T ¥ COOMIONAETCs OHO U3 CIAEAYIOIUX TpeOOBaHMIA:

— 00 opraH, MPUHUMAIOIIHMIA TIEPBOHAYAIBHOE PEIlieHHe TI0 BOMPOCY O MpaBax v 0OSI3aHHO-
CTSIX 3asIBUTEJIsI, COOTBETCTBYET MPEAYCMOTPEHHBIM CTaHAapTaM OTIIpaBjieHus npaBocyaus (1. 1 cr.
6 Konpeniun)'s;

— 00, ec/Ii 3TOT OpraH He OTBEYaeT CTaHAapTaM OTIIPABJICHUS MPABOCYIUS, €0 peIIeHUs
JOJDKHBI TIOABEPraThCs MOC/eqyIOeMY KOHTPOJII0 CO CTOPOHBI CyAeOHOro opraHa, o0Jafaioliero
BCEH MOJHOTOM MOJTHOMOYHIA ¥ TIPU3BAHHOTO 00eCreunTh coomonenue TpedoBanuii 1. 1 cr. 6 Kon-
BeHIH .

Nupivu cioamu, ECTTY ucxoaut U3 TOro, YTO 3allyTa IpakJaHCKUX TpaB OyleT paclieHH-
BaThCsl B KAYeCTBE CyIeOHOM 3aIUThI IO CMBICITY I1. 1 cT. 6 KOHBeHIIMY B cUTYyaIuu JTUOO0 KOrjaa aMu-
HUCTPATUBHBIA OpraH OTBEYaeT BCeM TPeOOBAHUSAM, MPEIbsIBIIEMbIM K Cydy (O YeM TroBOPHIIOCH
BBIIIIE), TUOO KOTJ/Ia OHA peasu3yeTcs CyJeOHbIM OpraHOM, KOMIIETEHTHBIM OCYIIIECTBIISATh CyAeOHbIN
KoHTpoJib. MHoM nonxon, no muenuio ECITY, co3naer yciaoBus AJisi TPOU3BOJIBHOTO JIMIIIEHUS JIHII
MpaBa Ha CyJeOHYIO 3aIlUTy CBOMX IPaB, CBOOO]I ¥ 3aKOHHBIX MHTEPECOB, UTO JielaeT HOPMBI 1. 1 CT.
6 B KonBeH1un 6ecrnonie3HbIMu, anpruopy Hea(hPeKTUBHBIMH.

Kak yxe ykazpiBasnocs, [1I1C ne moorcem npusznasamvcsi koumpoaupyrouum (8viutecmosuyum)
Op2AHOM, NPUZBAHHBIM OCYUWECMBASIMNG 3aUUMY NPaAé Ha NPOMBIUNEHHYIO COOCMBEHHOCTb 8 AOMU-
HucmpamueHom nopsioxe. Ilpu 3Tom HeT HUKakux ocHoBaHui nmpusHasath [1I1C opranom, npuHuMa-
I0IIMM TIEPBOHAYATIBHOE PElIeHre IO IPaXkIaHCKUM JefiaM (KacaloluMCs IMpaB Ha MPOMBIIIUIEHHYIO
COOCTBEHHOCTb), TIOCKONBKY [lanama He omeeuaem Kpumepuro He3aeUCUMOCHIL OM COPOH 0end U
UCNOAHUMENbHOT 81ACTIIL.

Takum 00pa3oM, MOKHO MPHU3HATH, YTO OTEUECTBEHHOE 3aKOHOATEIhCTBO 3aKperuiseT camy
BO3MO’KHOCTH 3al[UTHI IMPOMBIIUICHHOW COOCTBEHHOCTH B aIMUHHCTPATHMBHOM MOpsIKe (YTO
HaIuio noaresepxxaeHue B 1. 2 c1. 1248 'K P®). Ognako aomunucmpamuetvlii nopsiook 3auumaol He
Modkcem Oblmb HAONEHCAUUM 0OPAZOM PeaNU308aH, NOCKONbKY He CO30aH OpeaH, KOmopblii Obl OCy-
uecmensin pghexmusHslii KOHMPOAL 3a NPeOOCMABAEHUEM U NPEKPAUEHUEM NPABOBOIL OXPAHbL NPO-
MBUUNAEHHOL CODCMBEHHOCIU, 8bINOAHSSL MM CAMbIM 3a0auy 3auiunvl UHMENNEKMYANbHbIX NPA8 8
AOMUHUCIMPAMUBHOM NOPSLOKE.

B mogoOHBIX YCTIOBUSAX HET HUKAKMX OCHOBAHWU TOBOPUTH O CYIIECTBOBAHUU 0053aTEILHOTO
J0CyaeOHOro TopsiIka 0OXkaaoBaHus, TIOIOOHOTo, HarlpuMep, peaycMoTpeHHoMy cT. 138 Hanoro-

7 Cwm., Harpumep, nocraHosneHue npesuauyma CUIT ot 20.02.2015 Ne C01-1428/2014 no peny Ne CUII-716/2014.
8 Cm, Hanpumep: nocradosienre ECITY or 27.05.2003 no geny «Kpuian npotus Pymsun» (Crisan v. Romania; Ne 42930/98).

¥ cm, Harnpumep: nocraosieHue ECITY ot 04.03.2014 no neny «I'panne CtuseHc u apyrue npotus Utanumn» (Grande Stevens
and Others v. Italy; Ne 18640/10 u np.).
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BOro Kofekca P® s 06xkanoBaHusl aKTOB HAJIOTOBBIX OPraHOB HEHOPMATMBHOIO Xapakrepa, AeH-
CTBUI MM Oe3/1eMCTBHS UX JOJDKHOCTHBIX JIMIL. B yCTIOBHSX OTCYTCTBUS, BO-TIEPBBIX, YHOAHOMOUEH-
HO20 8bliUeCMOsie20 OP2anda , K IOPUCTUKIIMHA KOTOPOTO ObLIO Obl OTHECEHO PACCMOTPEHUE 3asIBICHUN
Y BO3pa)Xe€HWW MO BOIPOCaM MPENOCTaBIEHUS W IMPEKpalleHusl IPaBOBOM OXPaHbl MPOMBILIEH-
HOW COOCTBEHHOCTH, M, BO-BTOPBIX, 3aKPETUICHHOTO 3aKOHOM 00513ameavH020 00CY0eOH020 NOpsioKd
003#can08aHUs1 BCTYIIAET B MPSAMOE MPOTUBOPEUUE C JEUCTBYIOIIMM 3aKOHOJATEILCTBOM pa3bsCHE-
Hue, conepxkarieecs B 1. 22 [locranosnenus [TnenymoB BC P® u BAC P® Ne 5/29 u 06s3biBato-
I1Iee 3aMHTEPECOBAHHBIX JIUII B 00s13aTeIbHOM Topsiike «mpoxoauTb» IIIC o odpamenus B CUIT
C COOTBETCTBYIOIIUM TPEOOBAHUEM.

HeiictButenbHO, 1. 22 ganHoro IlocTaHoBieHUs 3aKpervIseT cieaylollee MmpaBuio: «B coort-
BeTcTBUM ¢ MyHKTOM 2 cratbu 1248 'K P® Kopekcom mnpenycMaTpuBaioTCs Cilydyau 3alUThl
MHTEJUIEKTYaJIbHBIX MIPaB B aJMUHUCTPATUBHOM (BHeCyaeOHOM) rnopsiake. [1pu oOpaiienun B cyf C
TpeboBaHUEM, TIOICKAIIUM PACCMOTPEHUIO B aIMUHUACTPATHBHOM (BHECYIeOHOM) MOPSIJIKE, COOT-
BETCTBYIOIIEE 3asIBJICHUE TIOJICKUT BO3BPAILICHUIO». B MOAIep:KKy JaHHOTO MOJOKEHHS B JIMTepa-
TYpe BBICKa3bIBAIOTCS TAKUE YTBEPKICHUS: «...B KOMMEHTUPYEMOM TOCTAHOBJIEHUH Pa3bsCHSETCS,
YTO €CJIU 3aKOHOM IIPelyCMOTPEHO aAMUHUCTPATUBHOE PACCMOTPEHUE COOTBETCTBYIOILETO BOIIPOCa,
HO 3TOT TaIl He MPOUJIEH, TO Cy/ TaKKe He JOJIKEeH pacCMaTpuBaTh COOTBETCTBYIOIIMIA criop. OH He
OTKa3bIBaeT B MCKE, & BO3BpAIIlaeT 3asiBjieHNe O0e3 PaCCMOTPEHHMSI, YTO HE MEIIAeT MOCIeAyIoneMy
PACCMOTPEHHUIO Jiejia B YCTAHOBJICHHOM TMOPsiAKe» 2.

[NonoGHble BBIBOABI BCTYMAIOT B MpoTuBOpeure ¢ Hopmoi cr. 11 'K P®, kotopas, kak noxu-
yepkuBasia H.W. KiieiiH, 3akperuisier cieayoinee: «...Kak o01ee MpaBujio CTOPOHAM I'PaXAaHCKUX
MIPaBOOTHOIIIEHU! MPEJOCTaBIeHAa BOZMOKHOCTb BHIOOpA MEXy CyA€OHBIM U aJMUHUCTPATUBHBIM
MOPSIIKOM 3aIIUThl CBOMX TPaB, a MpU OOpAIeHUH 3a 3alUTOW B aJIMUHHUCTPATUBHOM TOPSIKE
COXpaHsIeTCs MPaBo 00KaIOBaTh IPUHSITOE pellieHue B cy» 2. He monmepxkuBaercs npeajiaraeMslii B
1. 22 [Nocranosnenus [1nenymo BC P® u BAC P® Ne 5/29 nonxon v mpeacraBuTessiMu poreccy-
QJIBHOW HAyKU: Ha BOIIPOC, 00s13aTeIbHO JIU 0OpaIlieHN e B BBIIECTOSIIUI B MOPSIIKE MOAYMHEHHOCTH
OpraH Jio oOpaileHus B apOUTPaKHbIN CYJI ¢ 3asBJIeHHEeM, TipeaycMoTpeHHoM 1. 24 ATIK, ykasbiBa-
eTcs ciefiyionee: «3asBUTeN b BIIPaBe 10 CBOEMY BHIOOPY 0OPaTHTHLCS C 3asiBIICHUEM JIMOO HEMOCpe/I-
CTBEHHO B apOMTPaXHBIH CY, JIMOO B BHIIECTOSIINNA B IOPSKE TOMYMHEHHOCTH OPraH WM K TOJIK-
HocTHOMY Jiuity. OOpaleHue ¢ %&aao00i B BBIIIECTOSIIMN B TIOPSIKE MOAYNHEHHOCTH OpTaH WU K
JOKHOCTHOMY JIMITY, KaK TIPABUJIO, HE SIBJISIETCSl 00S3aTeIbHBIM U HE JIMIIAET 3asBUTENS MpaBa Ha
oOpariieHre B apOUTPaXHBINA CYJ C 3asBJIEHHEM B MOPSIZIKE, peaycMoTpeHHoM 1. 24 ATTK Pd» 22,

Hcxons u3 cka3aHHOTO HET IPABOBBIX OCHOBAHUU /17151 0OpEeMEHEeHU sl 3aMHTEPECOBAHHOTO JIAIA
00513aHHOCTHIO HerlpeMeHHoro oOparneHus B [1TIC no npenbsBieHUs] COOTBETCTBYIONIETO TpeOoBa-
Hust B CUIT (00 oTkasze B Bblgaue MareHTa WM, HAPOTUB, B BbIJAUe MATEHTA, O MPU3HAHUM 3asBKU
OTO3BaHHOM, 00 OTKa3e B MPUHATHH 3asBKH U T. 11.). [Ipumedarensho, uto cam CUII 3aTpyausiercs B
00OCHOBAaHMHM TAKOU 0OS3aHHOCTH 3asBUTEIS, IPUBO/S B MOTHBUPOBOYHOW YaCTU CYJEOHBIX aKTOB
BechbMa cyiadble apryMeHThI>,

Bozeeoenue IIT1C, npasosoii cmamyc KOmopoii omauuaemcst KpaiHeli HeonpeoenenHOCmbio, 8
paHz 00s3amenvHoil uncmanyuu 8 ykazawnom n. 22 Ilocmanoeanenust Inenymos BC P® u BAC PD

2 Kansimun B.O., Iasnosa E.A. KommenTapuii k INocranosnenuio Ilnenyma BepxosHoro Cyna Poccuiickoit ®eneparmu u Ilne-
Hyma Beiciiiero Apourpaxkuoro Cyna Poccuiickoit ®eneparmu ot 26 maprta 2009 1. Ne 5/29 «O HEKOTOPHIX BOMPOCAX, BO3HUKIITHAX
B CBSI3U C BBE/ICHUEM B JICHCTBUE YacTu yeTBepToit ['paxaanckoro kogekca Poccuiickoi deneparu» // HaydHo-nipak THUECKUIA KOM-
MeHTapuil CylIeOHOM MPaKTUKK B chepe 3aluThl HHTeIUIeKTyanbHbIX TipaB / [lon o6m. pen. JI.A. HoBocenoroii. M.: Hopma, 2014.
C. 111.

A KommenTapwmii k I'pasknanckomy koxekcy Poccuiickoit ®enepanyu, yacTu nepBoii (mocrateiinsiii). Pyk. aBT. Koi. U OTB. peq.
O.H. Cagukos. M.: Konrpakt; Unppa-M, 1997. C. 41 (aBrop kommeHTapus — H.W. Kieiin).
2 INpakTrka mpuMeHeHnsT ApOUTpaKHOTO MporeccyansHoro Kofekca Pocentickoit ®eneparmu / OTB. pen. W.B. Pemernukosa.
M.: FOpaiir, 2012 (CIIC «KoncynprantILitoc») (aBTop — M.A. Kynukosa).
= Onpenenenne CUIT or 10.03.2015 no memy Ne CUII-10/2015.
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Ne 5/29 ne obocrosaro. Benenctue atoro TpedoBanue 06 oosi3aresibHoM «rpoxoxaeHnn» [IC mo
oOpamenusi B CUIT mokeT paciieHMBaThCsl Kak HE OCHOBAHHOE Ha 3aKOHE JOMOJIHHUTEbHOE 0Ope-
MeHEHHe 3asIBUTEJIeH, YCIOKHEHNE MPOIEAYPBI IPUHSTHS CYIOM 3asBJIEHHUN K PACCMOTPEHHUIO, TIpe-
MATCTBYIOIIEE JOCTYIY K CyAdy W Hapymiaoliee Takum oopazom 1. 1 cr. 6 KoHBeHmu o mpaBam
YeJIOBEKA.

B cBs3u co ckazaHHBIM 0coO0e 3By4aHue rprodperaet u a03. 3 m. 22 [Nocranopnenus [Tneny-
MoB BC P® u BAC P® Ne 5/29, B koTopom 3akperuieHo cienyioiee: «[Ipu paccMoTpeHnn cyaom
e O HApYIIEHNH UHTEJUIEKTYaIbHBIX TPaB BO3PaKEHHsI CTOPOH, OTHOCSIIIUECS K CHIOpPY, MOJIeKa-
IIIEMY PAaCCMOTPEHHMIO B a/IMUHHUCTPATUBHOM (BHECYIEOHOM) MOPsIKE, HE JOJIKHBI IPUHUMATHCS BO
BHUMaHME ¥ HE MOTYT OBITh MOJIOXKEHBI B OCHOBY PEIICHUS» .

JlaHHOE TOJOKEHHE TaKKe CIIOKHO MPU3HATh COOTBETCTBYIOIIMM 3aKOHY. OOOCHOBBIBAs 3TO,
MOXHO yKa3aTh Ha TO, 4TO B cCBOMX noctaHoeHs1x ECITY HeonHOKpaTHO 0OTMEYasl HeIOMyCTUMOCTb
CMEIIIeHNs KOMIIETeHIIUY CyAeOHBIX U HecyneOHbIX opraHoB. Hanpumep, B nene «IlleBposb mpoTus
®pannmn»>* ECITY 6bUT0 YCTaHOBIICHO cliefyiolnee. B cOOTBeTCTBUM cO CBOEH MpelieIEHTHOM TpaK-
KoM ['ocynapcTBeHHbIi coBeT ®paHuuK (BBICIIMI OpraH agMUHUCTPATUBHOM IOCTULIMM), pelast
BOIPOC O MPUMEHEHUHU HOPM MEKAYHAPOIHOIO COIVIAIIEHUS MPU PACCMOTPEHUM J€Na, MOJTHOCTHIO
riofiarajicsi Ha MHEHHE OpraHa MCTIOJTHUTEIbHOM BJIACTH — MUHUCTPA MHOCTPaHHBIX fes. [lomydyeHHast
OT HEro peKOMEeH/IallMsi CTAHOBHUTCS PelIaloNiei sl MCXO0/1a Jieia: 3asiBUTeIbHUIIE ObLIIO OTKAa3aHO B
PacCMOTPEHUH JIOTIONHUTENBHBIX (DAKTUYECKUX JJOKA3aTEeNIbCTB, KOTOPbIE, C €€ TOYKH 3PeHH s, MOTJIH
ornpoBeprHyThb no3utmio MuHuctpa. ECITY pacrienmt aefcTBIS HAMOHATIBHOTO Cy1eOHOTro opraHa
KaK OTKa3 OT IPEe/IOCTABICHHBIX €My 3aKOHOM BJIACTHBIX ITOJTHOMOYHIA IO IMTPOBEPKE M PACCMOTPEHUIO
«BOIPOCOB (paKTa», KOTOPbIE MOIJIM MMETh CYIIECTBEHHOE 3HaYeHHe /s pasperienus nena. C yde-
toMm 3toro ECITY caenast BHIBOII O TOM, UTO JIUIO, OOpaTUBIIIEECs 3a CYIcOHOM 3aIUTON (3asBUTEITh-
HUIIa), OBLJIO JIMIIIEHO MpaBa Ha pa3doMpaTesbCTBO €ro Jiesia CyIoM, 00JIaaiouM HEOOXOMUMON /ISt
BBIHECEHU I PEIICHHsI BJIACTHIO pacCMaTpUBaTh BCE OTHOCHMBbIE BOMPOCH! (paKTa U Mpapa, T. €. MMEJIO
MecTo HapytieHue 1. 1 cr. 6 KoHBeHluu no rpaBam yesioBeka.

Pa3BuBas ckazanHoe, HaI0 YIIOMSIHYTh U TO, uTo petenus [1I1C criocoOHsl MpUBeCTH K U3Me-
HEHUI0 UMYIIECTBEHHOTO TMOJIOKEHHs TPaBooOIaiaTelieil: HalpuMep, BRIHOCS pellieHrne 00 OTMeHe
petuenus o Beiaave nareHra, [I1C tem cambim, 10 CyTH, Auwaem namenmooonadamens €20 umyuie-
CMea — UMYULeCMeEeHHbIX (UCKAOUUMENvbHbIX) npag. B yclnoBrusx 0003HAUEHHOW HESICHOCTU MPaBo-
Boro craryca [1I1C tem caMmbIM CO3AI0TCS TPEATIOCHUTKH IJ1s1 0OpaIlieHHsI TAKOTO (YTPATHBIIETO CBOE
umyIectBo) npaoodiaaarens B ECITY ¢ 3asBieHrieM 0 HeMPaBOMEPHOM JIMIIIEHHH €ro uMy-
mecTBa, Kotopoe Oyner ocHoBaHO Ha a63. 1 ct. 1 IIporokona Ne 1 k KoHBeHIMH, 3aKperuisionieM
caenymoiee mpaBuio: «HUKTO He MOKeT OBbITh JIMIIIEH CBOETO MMYILECTBA, MHAUe KaK B MHTepecax
o0IIecTBa M Ha YCIIOBUSIX, MPETYCMOTPEHHBIX 3aKOHOM M OOIIMMHM MPUHIUIAMH MEXyHapOTHOTO
npaBa»?. B ykazaHHBIX 00CTOSITENLCTBAX OTPEOHOCTh B U3MEHEHNUH MPABOBOT'O CTATyca U MOpPsIKa
nesrenbHocTy [TTIC cranoBUTCS elie Oonee OUeBUIHOM.

B pasBuTHe U310KEHHOTO HEJb3s1 He BCIIOMHUTD O CYIIECTBOBAHUM CHENHAJU3HPOBAHHBIX
CY10B, CO3/1aBaeMbIX He B PaMKax CyJeOHOil CHCTeMbl, 2 B CTPYKTYpe HCHOJHUTEJIbHOI
BJACTH (O Pa3IMUHBIX MOJEISAX aAMUHUCTPATUBHON IocTHIIMU cM. § 3.1 HacTosimei padoTsl). [1pu
9TOM 32 TIOIOOHBIMH OpraHaMH, Kak TOBOPWJIOCH BHIIIE, BIIOJHE MOXET ObITh NPU3HAHO 3HAYCHHUE
«Ccyga» 1o cMbicy 1. 1 cr. 6 KoHBeHIM 1Mo nmpaBaM 4esioBeKa, a 32 BBIHOCUMBIMU 3THM OPraHOM
pelIeHUSAMY — 3HAUYeHHE TTIEPBOHAYANIBHBIX PEIIEHHH TI0 TPAKIAHCKIM JIE/IaM.

24 Mocranosenne ot 13.02.2002 1o neny «leBpons nporus ®panuuun» (Chevrol v. France).

» OdurnmansHblil epeBon Tekcra ITporokona Ne 1 k KonBeHuuy Ha pycckuid si3bik Obu1 onyOnkoBat B: C3 P®. 2001. Ne 2.
Cr. 163. Tlonpo6Hee o conepxanuu ct. 1 IIpotokona Ne 1 k KonBenimu cm.: Pooickosa M.A. Obnaaatesnb npaB Ha JOMEHHOE UMSL:
XapaKTepUCTUKa MPABOBBIX BO3MOKHOCTeN // Xo3siicTBo u mpaso. 2015. Ne 12. C. 3-4.
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B kauectBe 3(p(peKTMBHO AEHCTBYIOIIEH MOIEeaN MOJOOHOTO CyJa MOXHO paccMaTpHBATh
Anemnsiimonnyto nagary OXUM, apasiomerocst arenTctBom EBporieiickoro coro3a (nanee — All
OXUM).

AIT OXNM, X0Tb U sBIISIETCS] CTPYKTYPHBIM MOJPA3/e/IeHUEM BEAOMCTBA, IIPU3HAETCS HE3a-
BHUCUMBIM OT HETO, CAMOCTOSITEJTBHBIM OPraHOM. DTO MPOSIBISETCS, B YaCTHOCTH, B TOM, uto OXVM
HE BIpaBe J1aBaTb HUKAaKUX yKa3aHuil U MHCTpyKuuid AIT OXUM; unenst AII OXVIM HezaBucuMBl
OT JII00OTO BO3/AEHCTBHUSI CO CTOPOHBI BEIOMCTBA; TOJbKO mpe3uieHT ATl OXHVIM o6namaeT nmoiHo-
MOYHSIMH TIO YIIPABJICHUIO pabOTO MAJIaTh, TIO pachpeiesieHuo et v pod. Pemenns ATT OXUM
BBIHOCATCS] HA OCHOBAHUY COOTBETCTBYIOIIMX HOPMATHBHBIX aKTOB (C y4eToM TojikoBaHus ux Cyaom
EBporerickoro cowo3a) u aBisiioTcst 0os3arebHbivu 11t OXVM.

ATl OXUM BriodaeT B ceOd HECKOJIBKO OOBIYHBIX AlEJUIALMOHHBIX Hajar, KaXxaas U3 KOTo-
PbIX 00JTa1aeT CBOEH CrielMaIn3alyeit, a Takke Bolbliyo ane/uISsroHHyIo Nanary, Ha pacCMOTpe-
HHE KOTOPOH MepealoTes ena JIMOO0 CIOXKHBIE ¢ IOPUANYECKON TOUKU 3pEHus, OO B CBSI3U C OCO-
obiMu oOcTosITenscTBaMu. Kpome toro, crpykrypa AIT OXMM Bkimodaet B cBo# coctas [Ipesuamym,
KOTOPBIY 3aHUMAETCsI B OOJIBIIIEH CTETeHH OpraHU3allMOHHBIMU BOIIPOCaMU (pacripeensieT WICHOB
AIT OXVM 1o KOHKPETHbIM aleJUTIUOHHBIM IajaTaM, YCTAaHABIMBAET MPaBWJIA PACIPEAEICHUS
Ae1 MeXy najlaTaMU U Ipoy. ).

[IpoBeneHue cpaBHUTEIBHOIO aHAJIN3a EBPONECKOr0 M POCCUMCKOI0 MOIXOJ0B K MPOLEaypamM
aneJUISAIMU>® mo3BoImIo chopMyIMpoBaTh, B YaCTHOCTH, CIEAYIONIHE TIPEIIOKEHHS TI0 COBEPIIeH-
creoBanmio padots! [I1C:

— co3aark opran Hanopooue [pesuguyma AIT OXVIM, npenHa3HAYSHHBIN «1J1s1 00eCTIieueHUsT
MOBBILIEHUs YPOBHS HezaBucUMOCTH M aBToHOMHOCTH TITIC ®UIIC B TO# cTeneHu, B KOTOPOil 3TO
3aTparuBaeT OpraHU3allMOHHBIE BOIIPOCH», a TaKKe MajlaThl PACIIMPEHHOrO cocTaBa Win bosnbioi
TaJiaThl;

— co3Jarh crnenuanusupoBanHylo KaHuessapuio [ITIC ¢ uenpio pasperieHus pa3inyHblX aJMu-
HUCTPATUBHBIX BOIIPOCOB;

— MoauduumposaTts npasuia npouenypsl HIC nocpeacTBoM NpuHATHS «BHEITHUX HOPMATHUB-
HBIX aKTOB, & HE TOJIbKO UCKJIIOUMTETbHO BHYTPEHHHUX» %,

— pa3paboTaTh MEXaHU3M, TO3BOJISIONIMI PyKOBoAUTENMO PocnareHTa MpeacTaBisiTh CBOU
3aKJIIOYEHHS 10 OCOOBIM JielaM M BompocaM (TIpH TOM JIAHHOE TpeIokeHne 0OOCHOBBIBAIOCH
MOTPEOHOCTBI0 B OOJIBIIEH OINEPaTUBHOCTH TPOIEAYpP, a TaKkKe COKpalleHHeM 4YHCiia CIydacB
HeyTtBepxkaeHus perienus [1I1C u nepenauu nen Ha paccMoTpeHue B MHOM coctase Komieruu [1T1C);

— BBEJICHUE CMEIMaTU3a1K KOJUIETHIA, YTO TIO3BOJIUT MOBBICUTH 3(h(PEKTUBHOCTH pa3oupaTeib-
CTBa €.

B nieniom nopnepkuBasi BhICKa3aHHbIE MTPEAJIOKEHUS, BCE Ke HeJb3sl He 3aMETHTh, YTO OOJIb-
IIMHCTBO U3 HUX — 3TO MOJIyMEpbl, KOTOPbIE HE MPUBEAYT K CYLIECTBEHHOMY U3MEHEHUIO CIIOKMB-
HIEHCs CUTYalIUU.

Heo6xonumbl cepbesnbie npeoOpazoBanusi [II1C, kotopsie Obl MO3BOMMIM C COXPAaHEHUEM
3TOro opraHa B cTpykrype PocnateHTa, npu3HaBaTh 3a HUM 3HaY€HUE OpraHa, MOJHOLIEHHO peasiu-
3YIOIIETO aIMUHUCTPATUBHBIN MOPSIIOK 3aIIUTHI MHTEJUIEKTYATbHBIX TTPaB. DTO MOKET ObITh JOCTHT -
HyTO ¢ ydyetoM npeioxeHHbx OHIM n3MeHeHuil u onopoii Ha 3apyOesKHbIM OMBIT, YTO, B YacT-
HocTH, npeanonaraet: HezapucuMocTh [II1C ot PocnarenTa, nogpasymeBarollyio B IepByio ouepeb
OTKa3 OT MPaKTUKM Nojanucanus pemieHui, BoineceHHbIX [1I1C, pykoBonutenem Pocnatenra; Hemo-

26 CpaBHUTEIbHBII aHATA3 EBPOTIEHCKOTO 1 POCCHICKOrO TIOIXOIOB K IPOLEAYPAM aNe/UIsrin. PeKOMEHIALMU 1 IIPE/UIOKEHIS
T0 COMMKEHMIO CYIIECTBYIONIEH POCCHICKOI CUCTEMBI U eBporerickoit (o0cyxaeHs! Ha cemuHape 04.12.2015 B . Mockse). M., 2015.
C. 67-69.

7 CpaBHUTEJBHBIN aHAJIN3 eBPOIEHCKOTO M POCCHUICKOTO MOIXOIOB K MPOLE/lypaM arnesuIsuuy. PeKkoMeHIaumm 1 npeuioKeHunst

10 COMMKEHUIO CYIIECTBYIOLIEH POCCHICKON CUCTEMBI U eBporieiickol (00cyxaeHbl Ha cemuHape 04.12.2015 B r. Mockse). M., 2015.
C. 67-69.
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M. A. PoxkoBa. «3alura MHTEJUIEKTYa bHBIX TPaB: 3aKOHOIATEIbHbIE ONTMOKH TPH ONPEeIeHAH CTaTyca U KOMITETeH-
MY CIIELMAJIM3UPOBAHHBIX OPraHOB, Pa3pelIaloyX Aeja B cpepe MPOMbIIUIEHHONH COOCTBEHHOCTH

MYCTUMOCTb J1I000ro BMemarenscTBa PocnarenTa B gesitensHocts IIIC; co3nanue 11 eneii peria-
MeHTauu nopsiaka aesrensHocty [1TIC HopmaTuBHOrO IPaBOBOIO PEryIMpPOBaHMsI HA YPOBHE (pefie-
PaJIbBHOTO 3aKOHOJATEJIbCTBA; MPUHLMINAIBHOE CTpYKTYpHOE n3MeHeHue [II1C ¢ npupneyeHneM K
OCYILECTBJIEHUIO ero mpouenyp cocrosmux B mrare I1TIC cnenmanicToB-1paBoBeOB U ClIELUAIN-
CTOB-TEXHHUKOB U T. 1.

IMpennaraemoe u3menenue craryca I1IIC u kopeHHOe peoOpa3oBaHKe MOPsAKAa pacCMOTpe-
HU S €10 3a51BJIEHUI 1 BO3paKeHUI, KaCaloIMXCs IPEA0CTaBIeHN U IPEKpallieHr sl [IPaBOBOM OXpaHbl
MPOMBIIUIEHHON COOCTBEHHOCTH, CYILECTBEHHBIM OOpa30M OTPA3ATCs HAa YPOBHE 3alUIIEHHOCTU
IIpaB Ha pe3yJbTaTbl UHTEJUIEKTYaJIbHON AESTENbHOCTA U CPEeACTBA MHIMBUAyaIU3aluuu. [laHHBIN
BBIBOJ] OOYCJIOBJIEH HE TOJIKO TEM, UYTO TeM caMbIM Oy[eT peajM30BaH MPeayCMOTPEHHBIN 3aKOHOM
aIMUHUCTPATUBHBII MOPS/IOK — B OOJBIIEN CTETIeHN OH OCHOBAaH Ha YOeXJIEHUH B TOM, YTO JIeH-
crutesbHas HezaBucuMocTb [1T1C ot PocniateHTa MO3BOJIMT peasibHO COBEPIIEHCTBOBATH MPAKTUKY
MPEIOCTABIICHN S U TIPEKPAIIEHHs] PABOBOM OXPaHbl POMBIIIEHHON COOCTBEHHOCTH.
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§ 1.3. 3apyOe:KHbIil ONBIT,
HCNOJIb30BaHHbIN npu co3aannu CUII

[Tpunsarue vyactu yerBeproil 'K P®, yBennueHue koimyecTBa U peajbHasi CJIOKHOCTb e,
BO3HMKAIOIIHX T10 MOBOJY MHTEJUIEKTYaJIbHOW COOCTBEHHOCTH, CO3/IAJI BCE MPEANIOCHUTKH /ISl BO3-
Bpaienus kK uaee [latentHoro cyna.

OO11en3BeCcTHO, YTO MPH Pa3padOTKe OTEYECTBEHHOIO 3aKOHA O CyJle, pa3peliaioiieM Aeia B
cepe MHTEIIEKTYaIbHON COOCTBEHHOCTH, MCHIOJIb30BAJICS OMBIT co3aaHust PenepaabHOro maTeHT-
Horo cyaa ['epmannn?® (manee — ®IIC epmanum), a KpoMe TOTO YUUTBIBAJICS OMBIT (DYHKITMOHUPO-
BaHMs Briciiero cyna SImoHnu mo Borpocam MHTEIUIEKTYalIbHOM coOcTBeHHOCTH > (nasiee — BCUC
Snonnn). Ho KpaTkuii aHaIM3 X KOMITETEHIIMN HEOOXOAMMO MpeJBAPUTh 0003HAYCHUEM Pa3TUHil
Me>X/1y PaBOBOM OXPaHOM M 3aIMTOI MpaB, 4yTo OyJeT crocoOCTBOBAThH MOCEAYOIEMY YsCHe-
Huio komrieteniuu CUII.

Oxpana npaB TpejCTaBisieT cOOOW AEATeTbHOCTh 3aKOHOAATETbHBIX M WCHOJHUTEBHBIX
OpraHoOB rOCYAapCTBa B IENsIX oOecrieyeHus: 0ecnpensiTCTBEHHOr0 OCYIIeCTBJIeHHsI IpPak/ja-
HAMHU U IOPUIMYECKHMH JHIIAMH UX MPAaB; 3TO IEJblii KOMIUIEKC MPABOBBIX, SKOHOMHUECKHUX,
MOJIMTUYECKUX, OPTaHU3AIMOHHBIX U UHBIX Mep. [Ipu 3TOM npasosas oxparna npencrapisier cooon
HAOOP UMEHHO IOPUOUMECKUX MepP, NPUBBAHHBIX 00ecneuums npasoodnadamensim HadAexcaumyro pea-
Auzauuro ux npas. B 4acTHOCTH, K TPaBOBOW OXpaHe MPOMBIIIJIEHHON COOCTBEHHOCTH OTHECEHBI:
perucTpaiusi COOTBETCTBYIOIIUX MPaB B TOCYJAPCTBEHHBIX peecTpax ¢ BblIauell COOTBETCTBYIONIMX
MPaBOIOATBEPKAAIONINX JOKYMEHTOB’, pacCMOTpEHHE BO3PAKEHHI TPEThUX JIMI MPOTUB TMPEIO-
CTaBJICHUSI TIPABOBOW OXPaHbl 0OBEKTY MPOMBIIIEHHON COOCTBEHHOCTH?! M MPOY.

3ammTa npas (B OTIMYKE OT PABOBOW OXPaHbl, 00eCeUNBAIOIIEH HopmaavHoe (Haoaexca-
wee) ocyujecmeneHue npas) IMEeT MeCTO B CUTYyallul HapylleHHsi 3THX npaB. TakuM oOpa3om,
TIOJ1 3auUMOoli npae ClienyeT MOHUMATh Oelicmaust npasoodaadamenst, KOmMopvle HanpaeneHvl Ha 80C-
CMAHOBAEHIUE NONONHCEHUS, CYUECTNBO8ABULE20 00 HAPYUEHUS UAU OCNAPUBAHUSL €20 NPAs, AOO npa-
BONPUMEHUMENBHYIO OESIMENbHOCHTb YNONHOMOUEHHBIX 20CYOapCmeom opearos. JIecTBuS 1o 3aIuTe
MOT'YT OCYIIECTBIISITHCS TONBKO NIPU HAIMYUU (PaKma HAPYUWEHUS UL OCNAPUBAHUS NPAS MPEmbUM
AUUOM W BKJTIOYAIOT B ceOsl KaK Mephl 3allIUThl, TAK ¥ MEPbI IOPUIMUYECKON OTBETCTBEHHOCTU. B vact-
HOCTH, 3alllUTa MPOMBIITUICHHOW COOCTBEHHOCTH MOXET MOTPe0OBaThCsl B Ciiydae Oe3J0rOBOPHOTO
UCTIONB30BaHUS 3alIaTEHTOBAHHOTO M300pETeHH s, MpaBa Ha KOTOpOe MPUHAAJIEKAT OJHOMY JIUILY,
APYTUM JIMIIOM, B CJTydae BBIXOJA JIMIIEH3MAaTa 3a Mpeesbl JULEH3UH, HE3aKOHHOM HCTIONb30BaHUM
Yy;KOrO TOBAPHOTO 3HAKA U T. 1.

JlaHHBIE TTIOHATHUS MO3BOJISIIOT B OOIIUX YepTax OMpPEASTUTbh KOMIIETEHIIUIO CYJ0B, CO3IaHHBIX
IJIs pACCMOTpPEHHM S [IeJT B chepe MHTEJUIEKTYaIbHON COOCTBEHHOCTH *2.

B https://www.bundespatentgericht.de/cms/
» http://www.ip.courts.go.jp

3 o o
0 Hanpumep, perucrpaius B I'ocyaapcTBEHHOM peecTpe TOBapHBIX 3HAKOB U 3HAKOB oOciyxuBaHus Poccuiickoit ®epepaiyu u
BbIJ[a4a CBUIETEILCTBA HA TOBAPHBII 3HAK.

1 o o
3 Haan/IMep, BO3paK€HUU 110 BbIAAYE IMATEHTA Ha I/1306peT€HI/I€, TOJIE3HYIO MOAEJIb, IIPOMBINUICHHBIN 06pa3eu.

32 Cyns 1o BceMy, IMEHHO OCHOBAHHMsI [UIsl pa3rpaHUYeHus] KOMIIETEHIIMK TaKKX CYIOB M MOMbITajdack 00o3HaunTh A.B. Kaza-
psiH, yka3aB: «C IOMOIIbI0 KpUTEpHs IOPUCIVKLIYA MOXHO KiaccuHUIMpoBaTh JaHHBIE Cy/Ibl Ha 1Be Karteropuu. IlepBasi kate-
ropusl BKJIIOYAET CyAeOHbIe OpraHbl, KOTOpble 3aHMMAIOTCS pa3pelleHreM CIIOPOB OTHOCHTENIBHO PErMCTPALU MPaB Ha WHTEIIeK-
TyaJIbHYI0 COOCTBEHHOCTb. B OGOJIBIIMHCTBE CIIy4aeB JIaHHBIE CIIOPHI BO3HHUKAIOT MEXJY IPaBOOONafaTeNIIMA M UCTIOMHUTEIbHBIMU
areHTCTBAaMH 10 MHTEJUIEKTYJIbHOW COOCTBEHHOCTH. BTopas kateropust — 310 Cy/bl, KOTOpBIE PElIaloT Jiejla O HapyIIeHUH WHTEIIeK-
TYaJIbHBIX TIPaB MEX/1y MpaBooOaIaTe/ssMi U NpeAroiaraeMbIMiA HapyitessiMi» ( Kazapsin A.B. CriellMain3upoBaHHBIE CYABI 110
HHTeJUIeKTyalIbHbIM TipaBaM // JKypHan Cyaa no uHresuiekTyaabHbIM npasam. 2015. Ne 8. C. 73-75 (http://ipcmagazine.ru/jurnal/
journal062015.pdf)). Bo3amosxHoO, ecivt Obl aBTOP He ONUpPaJIach CTOJb SIBHO HA MOJCTPOYHBII EPEeBOJI TEKCTa HA MTHOCTPAHHOM SI3bIKE,
B paboTe MCIOIb30BAINCH Obl TPAJUIIMOHHBIE ISl OTEUECTBEHHOTO TIpaBa MOHATHUS (HallpuMep, «BEeIOMCTBA M0 MHTEJUICKTYaIbHOM
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K opucnukiuu ®IIC I'epmanuu (Bundespatentgericht) OTHECEHO PACCMOTPEHUE Oen, C8s3aH-
HbIX C NPABOBOLL OXPAHOU NPOMBIUANEHHON COOCMEEHHOCMIL, KOTAA Pedb UIET O MPeJOCTaBICHUH,
OTKa3e WJIM MpeKpalieH!H MPaBOBOM OXPaHbl MPaB Ha OOBEKTHI MPOMBIIIUIEHHOW COOCTBEHHOCTH .
Bcenencrue storo OIIC I'epmManny KOMIIETEHTEH paccMaTpuBarh XkanoObl Ha perenust Penepaiib-
HOT'O BE/IOMCTBA I10 MATEHTaM M TOBAPHBIM 3HAKaM (Jjajiee — MaTeHTHOEe BeJOMCTBO); TpeOoBaHus1 00
AHHYJIMPOBAHNM FéPMaHCKUX M €BPOIIEHCKIX MTATEHTOB; KaJIoObl Ha perieHnst PeepaibHOro Be1oM-
CTBa M0 COPTaM pacTeHui (J1ajiee — BeJOMCTBO 110 copTouctibiTanusaM) U T. 1. PIIC 'epmanum peraer
BOIPOCHI, CBSI3aHHBIE C PETUCTPAlIel MPaB Ha MIPOMBIIUIEHHYI0 COOCTBEHHOCTbD, IIPUYEM OH BIIPaBe
BBIHECTH PELIEHUE O MPEKpAIlleHUH 3TOro MpaBa, a TaKKe MOJHOMOYEH paccMaTpuBaTh BOMPOCHI
OTKa3a OT MaTeHTa 1 MPeA0oCTaBJIeH s JIMOO0 OTMEHBI IPUHYIUTENIBHBIX JHiieH3ui. Bmecte ¢ tem PIIC
I'epmanny He paspelaer Copbl, BOSHUKAIOIIUE B CBA3U C HAPYUEHUEM NPA8 NPOMBIUNEHHOU COO-
CMBEHHOCHU, — STH BOIIPOCHl OTHECEHBI K KOMIETEHIINH TPaXJAHCKUX CYJIOB OOIIE I0PUCIUKITINA
(Tak Ha3BIBAEMBIN CYJCOHBIN MTPOIECC O HAPYIIIEHUH TIPaB).

Takum 06pa3om, MOKHO KOHCTATUPOBaTh, U4To K pyHKIMsAM PIIC ['epmanny oTHECEH TOJIBKO
cy1eOHbIil KOHTPOJIb 32 peleHNusIMI NaTeHTHOI'0 BeIOMCTBA (aAMUHUCTPATUBHBIX OPraHOB),
T. €. cYyo paccmampueaem 0end, 603HUKAIOUuUe MOoAbKo U3 NYONUUHBIX OMHOULEHUN, CEA3AHHBIX C
npeoocmagneHuem U npeKpawjeHuem npasoeoli oxpamrel npomviaenHol coocmeenrocmu . Cropsl
YaCTHOIIPABOBOI'O XapaKTepa, BOZHUKAIOIINE U3 I'PakJaHCKUX OTHOIIEHWI MO IOBOJY MPOMBIIIIEH-
Hol cooctBeHHOCTH, PIIC ['epMaHny He paccMaTpUBaeT — IJIs pa3peleHrst MOAOOHbIX JIeN B «0ObIY-
HBIX» CyJlaX CO3JAI0TCS CNeUUANUIUPOBAHHbLE CYOeOHble KonaezuU>*.

Ho coznanus PIIC 'epmaHuy perieHNs SKCIEPTHHIX OTAEJIOB U JENapTaMEHTOB NMATEHTHOTO
BE/IOMCTBA (IO MOBOJY PErMCTPALMK JTUOO MPU3HAHMS TIPaB Ha OOBEKTHI IIPOMBIIIIJIEHHOW COOCTBEH-
HOCTH) TIPOBEPSIMCH TOJBKO BBIIECTOSIIIMMU KOHTPOJIMPYIOIIMMU OpraHaMy — aneJUISIMOHHbBIMU
ceHaTaMH, KOTOpble BXO/IMJIM B COCTAB TOTO K€ MIATEHTHOTrO BeJoMcTBa. Ha TOT MOMeHT oGxaioBaTh
pellieHUs TAKMX CEHAaTOB OBUIO HEBO3MOKHO, UTO BCTYIIJIO B MpoTHBOpeune co cT. 19 (4) OcHoB-
Horo 3akoHa PezepatuBHON Pecniyonuku ['epmanus npaBuiia, MO CMBICITY KOTOPOTO aIMUHUCTPATHB-
HBIIl OpraH He BIpaBe BRIHOCUTh OKOHYATEJIbHBIE PEIICHUS — €T0 PEeIleHUs] JOIKHBI ObITh JOCTYITHBI
CyaeOHOM MPOBEPKE, B CUITY YT 3aKOHOIATENb U «OKA3aJICS BBIHYK/ICH ITPEIOCTABUTh BOZMOXHOCTD
NepecMoTpa BCeX pelieHuid TATEHTHOTO BEOMCTBA B CyAeOHOM Mopsiake» . B utore denepaibHbIi
aIMUHUCTPATUBHBIN CYJl TIPU3HAJ, YTO MATEHTHOE BEIOMCTBO HE SIBJISETCS CyAeOHOW MHCTaHIIMEn
B 11eJisAX cT. 19 (4) OcHoBHOro 3akoHa ®PeneparuBHoi Pecryonvku [epMaHus, perieHns aneuisiu-
OHHBIX CEHATOB 3TOrO BEJAOMCTBA — 3TO aJIMHUHUCTPATUBHBIE aKThl, KOTOPbIE MOKHO 00XaJIOBaTh B
aJIMUHUCTPATUBHOM cyjie’t.

VYupexnaennsiii B pesyasrare OPIIC I'epmanum, ABIAOIIMICA CHIELMATU3UPOBAHHBIM CYIOM,
YNOAHOMOYEH npoeepsimsb MO CYIMIECTBY peuleHUs NameHmHo20 600MCMEa OMHOCUMENbHO CYuye-
CMB0BAHUSL NPAB HA 00BEKMbL NPOMbIULAEHHOU codcmeerHocmu . Cyll BHIHOCUT peLleHu ], Kacalomu-
ecsl TIpeJOCTaBJICHUsI TIPABOBOM OXpaHbl M300PETEHUSIM, TOJIE3HBIM MOJENsIM, TOBAPHBIM 3HAKaM,

CO6CTBGHHOCTI/I>>, a HC «MCIIOJTHUTEJIIBHBIC arCHTCTBA 110 PIHTeJIHBKTyaJILHOﬁ CO6CTBCHHOCTI/I»).

33 DenepasibHbI MATEHTHBIN CyI: (PYHKLMM, OPraHU3alOHHAs CTPYKTYpa, MepcleKTUBbl. MIOHXeH: I'epMaHCKkoe BeJOMCTBO
10 TIaTeHTaM U TOBapHBIM 3HakaMm, 2012 (https://www.bundespatentgericht.de/cms/media/Oefentlichkeitsarbeit/Veroefentlichungen/
Informationsbroschueren/infobroschuere_rus.pdf).

34 Pyccauc 111, Traues J]. OO11Me acTIeKTh CYAOMPOU3BOACTBA B c(hepe 3aIUThI MHTEJUIEKTyaIbHON coOcTBeHHOCTH B ['epmanu //
Kypnan Cyna o unTesuiektyaabHbM mpaBaM. 2015. Ne 8. C. 45(http://ipcmagazine.ru/procedural-matter/general-aspects-of - judicial-
procedure-in-the-feld-of-intellectual-property-protection-in-germany). http://ipcmagazine.ru/jurnal/JSIP_01_2013.pdf

35 3edemyno-Tpaiibep A. OpraHuzanysi ¥ 3aJa4u aTeHTHOTO cyna B ['epmannm // OxpaHa IpOMBIIIIEHHON coOcTBeHHOCTH B ['ep-
manmy: C6. crareir. M.: BUTICH, 1995. C. 21. Crarseii 19 (4) OcnoBHoro 3akona ®eneparusroit Pecrryomikn I'epmanust ycraHoB-
neno: «Ecmy npaBa kakoro-mmoo Jmna HapyIeHs TOCyIapCTBEHHOH BJIACThIO, OHO MOXeT oOpamiarecs B cya. Ecim He ycTanoBneHa
WHasI IOJICYTHOCTb, IEUCTBYET OOMIHI CYIeOHBII OPSIOK».

36 denepanbHbIA MATEHTHBIA Cy: (DyHKIMH, OpraHU3alMoOHHas CTPYKTypa, nepcrekTussl. C. 6.
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MPOMBIIIIEHHBIM 00pas3iiam, TOMOJIOTHSIM HHTET PAIbHBIX MUKPOCXEM U COPTaM PacTeHHid, — MX peru-
CTpallyy, OTKa3a B PETUCTpalvU U JaKe B aHHYJIMPOBAHUU (ITPEKPALLIEHUH ITPAaBOBOI OXPaHbI).

Kowmnerenius ®IIC epmannu orpenesieHa Ce yonpmM 00pa3oM.

Bo-nepBbix, ®I1C 'epmManuy ymoJTHOMOUYEH paccMaTpuBaTh TPEOOBAHMSI O TPU3HAHUY Heleu-
CTBUTEJIbHBIMU BbIJJAHHBIX [IATEHTOB, 4 TAKKE HE COBIMAAAIOIIME C IIEPBBIMMU JI€/Ia [10 aHHYIMPOBAHUIO
JEWCTBYIOIEr0 HEMEIIKOTO WJIM eBponerickoro’’ mareHra. DT Jea MPUHIUIHAIBHO OTINYAI0TCS
ot noaseaoMcTBeHHbIX PIIC ['epmanum fes1, B paMKax KOTOPBIX OCHIApUBAETCsl COOCTBEHHO BbIIava
MaTeHTa UK 3asBIISIIOTCS MHbIE BO3paxkeHus. Llenb mpolieaypsl o BCEM 3TUM Jie/1aM COCTOUT B TIPO-
BepKe O(UITUAIIBHOTO PeIlieHus] TTATeHTHOTO BEeJIOMCTBA; TaKoe TPeOOBaHUE MOXET OBbITh MPEIbsIB-
JIEHO JIIOOBIM JIUIIOM | B J1io00e BpeMsl. [laHHble ena paccMaTpuBaiotcs B iepoi mHcTaHumu PIIC
IepMannu, a B aneJUISIMoOHHOM Topsiike — BepxoBabiM cynom ['epmanuu ( Bundesgerichtshof)®®.
ATeJIAIMOHHBIN TOPSAJOK MPerioiaraeT MpOBEPKY BHIHECEHHOTO Cy/IeOHOTO pellieHusI C TOUKH 3pe-
HUS HE TOJIBKO 3aKOHHOCTH, HO M OOOCHOBAHHOCTH, UTO BJIEYET 32 COOOW TOBTOPHOE PACCMOTPEHHUE
JeJ1a 1o CyEecTBY (YUUThIBasi OTCYTCTBUE CIELIMATMUCTOB 0 TEXHUUYECKUM BoIlpocaM B 1Tare Bep-
xoBHOro Cyna I'epmanyu, OH BBIHYX/IEH MTPUOEraTh K OMOIIM BHEIITATHBIX SKCIIEPTOB).

Bo-Bropbix, k komnereHuuu PIIC 'epmanny oTHECEH NEpPecMOTp anesUISLIMOHHBIX PEeILeHUI
9KCTIEPTHBIX OI0PO U IeMapTaMEHTOB MATEHTHOTO BEJOMCTBA (KOTOpbIE MPUHSTHI B OTHOIIIEHUU U300-
PETEeHUil, TOBAPHBIX 3HAKOB, IMOJE3HBIX MOJEJEH, MPOMBIIIIEHHBIX 00pa3loB M TOMOJIOTUN WHTe-
IPaJIbHbIX MUKPOCXEM) U alleJUISILIMOHHBIX PEIIEHUI KOMUTETOB BEJOMCTBA 10 COPTOUCTILITAHUAM (B
OTHOIIIEHUH COPTOB PACTEHUI1), CBA3aHHBIX C IPUHSATUEM 3asIBOK Ha BblAUy [ATE€HTA, BbIJAYEH, IPO-
IJIeHueM JIM0O OTMEHOH WIJIM OrpaHUYEHUEM TMATEeHTOB, 3asBJICHUEM BO3PAXEHUH U T. 1. Pemenus
®I1C I'epmanny o STUM A€J1aM TPOBEPSIOTCS B PEBU3MOHHOM MOPSAIKE, UTO IPEAIOIaraeT MNpoBEpKY
BepxoBHbiM cygom ['epMaHny TOJBKO MPABUIBHOCTH IIPUMEHEHUS 3aKOHO/ATEIbCTBA IIPU BbIHECE-
Hun PIIC I'epmanum o6xanyemoro perieHust (6e3 00CyKIeHUs CTeNeHN UX 0OOCHOBAHHOCTH).

B-Tperpux, ®IIC I'epmManum paccmaTpuBaeT Jieia, Kacarolecs: BblAauu WM aHHYJIMPOBAHUS
MIPUHYUTESIbHBIX JIMIEH3UI U YCTAaHOBJIEHU S JIMLIEH3MOHHOTO BO3HArPAXICHU S 32 IPUHYAUTE/IbHbIC
JIMLIEH3UH (ITPU3HAETCS, YTO YUCIIO TAKUX JIeJ1 HECYIIECTBEHHO).

OpHoii 3 yHuKaIbHBIX ocoOeHHocTerd PIIC I'epmaHWM, Kak W3BECTHO, SIBJISETCS TO, YTO
CyAbSIMU 3TOTO CyJa SIBJISIIOTCS HE TOJIBKO IOPUCTBI, HO M CTIEIIMAIUCTHI, TIOJYYMBIIME 00pa30BaHKe
B 00JIACTH €CTeCTBEHHBIX WJIM TEXHUYECKUX HayK. IHBIMU CJIOBaMH, CTaTyCOM MPO(eCcCHOHANBHBIX
cyneit ®IIC I'epmanum 001a1a10T KaK YeHBI Cy/la ¢ OPUIMYECKUM 00pa30BaHUEM (Tak Ha3bIBacMbIe
CYObU-IOPUCMbL), TAK U YJIEHBI CYAQ, TIOIYyYUBIIIME €CTECTBEHHOE WM TEXHUYECKOE, HO HE I0pUInye-
CKoe oOpa3oBaHMe (TaK Ha3bIBAEMBbIC ClYObU-NAMEHmMo8edbr™®).

Crienuprika KOMIIETEHIIMU U YHUKATBHOCTD cyaeiickoro coctaBa PIIC 'epmanuu no3possiet
Cyy IpU pacCMOTPEHMH MOJBEJOMCTBEHHBIX €My JIeJl HE OIpPaHMYMBAThCS U3JIOKEHHEM (PaKTOB,
MIPE/ICTABJICHHBIX 3asIBUTEJIEM U MAaTeHTHHIM BEJOMCTBOM, a B TIOJIHOM 00beMe MCCIIeI0BATh 00CTO-
SITENIbCTBA Aefa (BKJII0Yask TEXHUYECKUI aclleKT) B paMKax MOJaHHBIX 3asBJI€HUI. YKa3aHHOE Mpel-
OIPE/IENIUIIO TO, UTO CyAeOHBIE COCTaBbl (CEHAThl) PA3IMUAIOTCS MO KOJIMYECTBY BXOASIIUX B UX
COCTaB CyHEH-IOpHCTOB M CyAEH-TIAaTeHTOBE/IOB B 3aBUCUMOCTH om komnemernyuu*’. Tak, ceHaTsl MO

37 BI)I}IE[HHOFO EBpOHeﬁCKHM NaTEHTHLIM BEAOMCTBOM JIA TEPPUTOPHUA FepMaHI/II/I.

3 o i
8 Takoit monxon BeITekaer 13 cmbicia cr. 96 (1) OCHOBHOTO 3aKoHa ®eneparuBHoii Pecryonuku ['epManus, npeaycMaTprBao-
1iei co3nanue (eepaibHBIX CYIOB BEPXHEro 3BeHa, IPH TOM 4To B crity cT. 95 (1) OcHoBHoro 3akoHa PenepatuBHoi Pecryonuku
T'epmanust oOecrieueHre eAnHO00Pa3HOro MPaBOIIPUMEHEeH sI BO3IOXeHO Ha BepxoBHbiii cya I'epmaHuu.

39 HyxHO 0c000 MOMYEPKHYTh, UTO CTATYC CYAbM (HA3HAYAEMOTO MOXU3HEHHO W 00JIAJAI0IIEro BCeMU MpaBaMu U 00SI3aHHOCTSIMU
poheCCHOHAITBHOTO CY/IbH) SKCIIEPT B TEXHUUYECKOHN cepe, He UMEIOIUI I0pHINIECKOr0 0Opa3oBaHMsI, MOXET MONYYHUTh TOJIBKO
B OIIC; BO Bcex OCTaNbHBIX Cygax CyIeOHOH chcTeMbl [ epMaHWM Takue SKCIEPThl MOTYT MPUHUMATh yYacTHE TOJBKO B KauecTBE
3aceqarernei (aceccopoB).

40 OKoHYaTe/IbHOe peueHue 1o aenaM, OTHECEHHBIM K KOMIIETEHIIUN OIIC repMaHI/II/I, INPUHUMACTCA BCErja KOJUIETHAJIBHO —
CYAbAMMU-IOPUCTAMHU U CYAbAMU-TIATEHTOBEAMMU. an‘{eM COCTaB KOJUIETMU MOXET BKJIIOYATh TPEX, YETBIPEX WUJIM JaXKE NATb cy)]ei?l
(B CIyda€ KOJUIErMaJIbHOro pacCMOTpPEHUA [I€J]Ia B COCTABE YETHIPEX Cyﬂeﬁ IIp1 paBE€HCTBE I'0JIOCOB peIIAONIMM CTaHOBUTCA I'OJIOC
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Aenam O JEHCTBUTENBHOCTU MATEHTOB, CEHAT MO PACCMOTPEHUIO KaJloO B OTHOIIEHUH TOJIE3HBIX
Mojiesield, CeHaT TIo JieJiaM 00 OXpaHe COPTOB PACTeHUH U TEXHUYECKUE CEHAThI BKIIIOYAIOT KaK cyoeli-
IOPUCIO8, MAxK U cyoeli-nameHmosedos. B To xe BpeMs ceHar 1o OOIIUM I0PUANIECKUM BOITPOCaM
Y CEHaThl IO JieJIaM O TOBApPHBIX 3HaKaX (IIOCKOJIbKY 3[I€Ch PELIAITCS UMEHHO MTPABOBBIE BOIIPOCHI)
COCTOSIT MOABLKO U3 CYOeli-Iopucmos™.

BaxHO 3aMeTHTh, YTO B OTIMYME OT OOBIYHOTO CyIeOHOro mpoliecca B cy1ax Mo aJMUHUCTpa-
TUBHBIM [IeJIaM, B paMKax KOTOPOTO yIOJHOMOYEHHBIE OPraHbl, pellleHUe WM JEUCTBUE KOTOPBIX
oOkaryeTcsi, B 00513aTeJIbHOM TIOPSIIKE MPHBJICKAIOTCS K YYaCTHIO B CyAeOHOM Iporiecce, Tpy pac-
cmotpenuu jena OIIC 'epmanuy HU ATEHTHOE BEJOMCTBO, HU BEAOMCTBO IO COPTOMCITBITAHUAM
HE NIPUBJIEKAIOTCS] aBTOMATUYECKH K YYaCTHIO B IpoLiecce. 3aKOHOAATEIbCTBOM ITPEyCMOTPEHA BO3-
MOKHOCTb IPE3UJIEHTY MaTEeHTHOTO BEJIOMCTBA MPUHSATH y4acTHE B IPOLIECCE, €CJM 3TO YMECTHO
BBUY NPUHLMITAAIBHOTO 3HAYEHUS] PACCMATPUBAEMOr0 BOIPOCa; MPE3UAECHT BEIOMCTBA IO COPTO-
UCITBITAHUSIM MOXXET IIPUHSATH YU9acTHE B IIpoLiecce B oOoe BpeMsl. TOIbKO B Cilyyae MCTOb30BaHUS
TaKOW BO3MOKHOCTH Ha3BaHHBIE JIMIIA TPUOOPETAIOT MPaBa YYaCTHUKA MPOIIecca.

WHubie paBuia cyJonpon3BOACTBA M TPaHULIbI IoprcaAnKIuK XapakTepusyioT BCUC fnoxum +2.

[Ipexne Bcero cnenyer ormeruts, yto BCUC fAnonuu, sBiasionmiics crielyaibHbIM OTAEse-
HueM Tokuiickoro Beiciiero cyna*, 6 kauecmee cyoa nepgoti uncmarnyuu paccMaTpuBaeT KaaoObl Ha
MIPUHATHIE TATEHTHBIM BEIOMCTBOM AMOHMYU (Jasiee — MAaTeHTHOE BEJIOMCTBO) aleJUISIUU U pellie-
HUS1, Kacaloluecs Mpea0oCcTaBIeH s PAaBOBOM OXPaHbl M300PETEHUSIM, TIOJIE3HBIM MOJIEJISIM, TOBAp-
HBIM 3HaKaM, MMPOMBIIIUIEHHBIM 00pasiiam, 4To, Kak noguepkusaet [lluHoxapa Karcymu, siBnsiercs
skBUBaJICHTHBIM paccmoTpennio PIIC I'epmanun u [latentabiM cygom Kopen gen mo xanobam Ha
aneJUTSIIIMOHHbBIE PEIIeHHs] SKCIIEPTHBIX OI0pO U IeNapTaMEHTOB MTaTEeHTHOTO BEIOMCTBa*.

B kauectBe cyna Bropoit nacranimu BCUC SInonnu paccMaTpuBaet kaioObl:

— HA pellieHus] PalOHHBIX CYIOB IO TPAKIAHCKUM JeJIaM, Kacalolrecs MpaB Ha U300peTeHus,
IIpaB Ha I0JIE3HbIE MOJIEJIH, IPaB Ha TOMOJIOTMY UHTETPAIbHBIX MUKPOCXEM, aBTOPCKUX IIPaB HA KOM-
MBIOTEPHBIE MPOrPaMMBbI, MOANAAAIONINE O] UCKIIOYUTEINBHYIO IopucauKumio Tokuiickoro Beiciero
cyna;

— Ha pelleHUs] PalloHHBIX CYA0B MO0 IPaXkJIaHCKUM JejlaM, Kacalollyecs MpaB Ha JU3aiiH, IpaB
Ha TOBapHbIE 3HAKH, ABTOPCKUX MPaB (32 UCKJIIOYEHUEM MPaB Ha KOMITBIOTEPHBIE ITPOrpaMMbl), CMEXK-
HBIX TIpaB, MPaB CEJIEKIIMOHEPOB, a TaKKe MPeceueHrst HeOOPOCOBECTHON KOHKYPEHIINH, MOATIa Ia-
IOLME MO/l IOPUCAMUKIIMIO COOTBETCTBYIOIIETO BBICIIETO Cy/la U3 BOCBMU BBICIIUX CYJOB SINOHUM, B
3aBUCUMOCTH OT HAXOXKAEHUS CyAa IepBOM MHCTaHIMU, paccMoTpesiuero aena. To ects BCUC Amno-
HUH, SIBJISIIONIMIACS CTIEIUAJIbHBIM OoTiesieHueM Tokuiickoro Beiciiero cyna, paccMaTpuBaeT Takue
*kaoObl, KOrJa OHU MOMNAAAI0T Mo IopucIuKIwio Tokuiickoro Beiciero cyaa.

Kpome Toro, k komnerenunn BCUC Anonuu otHeceHs! U Apyrue rpaxkaaHCKUe U aJMUHU-
CTpaTUBHBIE [leJla B COOTBETCTBUM C lopucaukumeit Tokuiickoro Beiciero cyna, s paccMOTpeHus
Y pa3pelieHnsi KOTOPbIX HEOOXOAMM OIBIT B 00JIACTH MHTEJUIEKTYaIbHOW COOCTBEHHOCTH.

Takum 06pa3zoM, MOKHO TOBOPUTH O ToM, uTo BCUC SInoHnu nmeeT «cMemaHHy0» KOMIIeTeH-
IIMI0: B KAYECTBE Cy/a NEPBOW MHCTAHINHU K €r0 (DYHKIIMSM OTHECEH TOJBKO Cy/1eOHbIi KOHTPOJIb
3a pelieHNsIMI NATEHTHOI0 BeJJOMCTBA (3JMUHUCTPATUBHBIX OPraHOB), T. €. CYO paccmampu-
eaem 0ena, B03HUKAIOWUE MONbKO U3 NYONUUHBIX OMHOULEHULT, CEsI3AHHBIX ¢ NPEOOCMAasNeHUeM U npe-

TMpeceaaTebCTBYIOMIETO).
4 Cm. nonpodHee: PeiepalbHBIA NATEHTHHIN CyA: (PYHKIMH, OpraHM3alMoOHHast CTPYKTYpa, nepcrektussl. C. 8—12.

2 Cm., Haripumep: Katsumi S. A Retrospective and a Prospective Look at the First Year of the Intellectual Property High Court //
AIPPI Journal, September 2006. P. 195-219.

43 B patore Iluroxapa Katcymu clielmaisHo IOTUEpKUBACTCS, 9TO CO3AHME CIICLMATN3HPOBAHHBIX CY/I0B HE XapaKTepHO VLS
SIIOHCKO# Cy/IeOHOM CHCTEMBI — CYIIIECTBYET TPaMLIHS PEIIATh HOBBIC 3a/Ja4H ITyTEM YKPEILICHHsI CYLIECTBYIOIIHX CYIOB (cM.: Katsumi
S. Op. cit. P. 197).

* Katsumi S. Op. cit. P. 199.
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KpauieHuem npagoeoli 0Xparvl NPOMbIUAEHHOU cobcmeenHocmu. B TO ke BpeMsl B KauecTBe cyjaa
Bropoit uHctanimu BCUC Anonun yrnosrHOMOUYEH repecMaTprBaTh pelieHus 1o cropam 4acTHoIpa-
BOBOTI'O XapaKTepa, BOHUKAIOIIMM M3 IPaXAaHCKUX OTHOILIEHUH 1O MOBOJY UHTEIIEKTYaJIbHOM COO-
CTBEHHOCTH.

[MpumeuarensHO, uTo Npu paccMoTtpernu Jiest Bo BCUC fAnoHnu K y4acTuio B cyneGHOM Mpo-
Lilecce MOTYT MPUBJIEKATbCS COCTOSIIIIME B LITATE CYyAA CYOeOHble HaYUHbIE KOHCYALIMAHMbL TIO JeJIaM,
KacaloIMMCcsl MHTEJUIEKTyallbHOU coOcTBeHHOCTH (judicial research officials of IP cases) (nanee —
cyaeOHbIe Hay4HbIe KOHCYJIBTAHTBI), a TAKKe mexuuueckue cosemmuxu (technical advisors).

B otmume ot cyiei-naTteHToBeIoB, NoHOIeHHO 3acenaonmx B ®IIC I'epmanum, cyneOHbIe
Hay4Hble KOHCY/IbTaHThl, BXoasmue B mrtat BCUC Anonuu, He ssnsiotes cyapsamu. K ux 3agayam
OTHECEHO MPOBE/ICHUE IO MOPYUEHUIO CYAbH U3bICKAaHHI 110 TEXHUYECKIM BOITPOCAM, HEOOXOIMMbIM
1Jis1 mpoBenieHust pazouparesnbera. C anpens 2005 r. cyaeOHble Hay4YHble KOHCYJIBTAHTHI BIPABE C
pasperieHus NpeacesaTesIbCTBYIOIIETO Cy/IbHM 334aBaTh BOIIPOCHI JIULIAM BO BPEMsI YCTHBIX CITyILIAHUI
WM B IPYTUX CIy4asix JUIsl TOTO, YTOOBI TPOSICHUTH OOCTOSITENILCTBA JIeIa.

B oTimume ot cyaeOHbIX HayYHBIX KOHCYJAbTaHTOB, padoTatomux Bo BCUC Snonnu Ha mocto-
SIHHOM OCHOBE, TEXHUYECKHME COBETHUKH IPUBJIEKAIOTCS MO PEUIEHUIO CyJa Ha BPEMEHHOW OCHOBE
11 OKa3aHusl MOMOILM cyapsiM. K ux 3aauam OTHECEHO MPEAOCTaBIEHHUE CY/IbsIM Pa3bsCHEHUH 1O
BOIPOCAM TEXHMUECKOTO XapaKTepa B TeX CIydasiX, KOIjia TakKue pa3bsiCHEHUsI HEOOXOAMMBI 110 XOLy
JieJ1a WM CIOCOOCTBYIOT JBMKEHMIO CyieOHOro mporiecca. MIx MHeHre He paccMaTpUBaeTCs Kak JoKa-
3aTeJIbCTBO B MIPOLIECCE — OHU JIMIIb JAIOT MOSICHEHUSI CY/Ly, CIIOCOOCTBYS BBIHECEHUIO CIIPABEJTUBOTO
pertennsi. TexHUYeCKMe COBETHUKY MOTYT Ha3HavaThcsi BepxoBHbIM cynoMm SAmonun ajist paboTsl 1Mo
COBMECTUTEJIbCTBY M3 UKCIIa MPodeccypsl YHUBEPCUTETOB UJIM UCCIIEJOBATENIEN HayYHO-HUCCIIEI0Ba-
TEJIbCKMX OPraHu3alvil, KOTOpbIe UMEIOT CHielIasIbHbIe 3HAHUS B PA3IMYHBIX 00JIACTIX HAYKH.

CUII, cozgaBaeMblil, Kak YKa3bIBJIOCH BBIILIE, C OIVISAKOM MPEXk/IEe BCEro Ha JIBE pacCMOTPEH-
Hble MOZEIN*, UMeeT HEKOTOPOe CXOACTBO C KaXJOH M3 HHUX, HO CO BCEH OYEBUIHOCTHIO HE COBIIA-
JAeT HU C OTHOW U3 HUX.

Cnenyer crnieranbHO oTMeTHTh, uTo CUII co3nan B paMKax cHCTeMbl apOMTPaXXHBIX CYIOB, a
He cynoB obelt opucaukimu. To ectb CUII siBasieTcst apOMTPaKHBIM CYJI0M, XOTS U Crelya-
JIM3UPOBAHHBIM* (BAXKHOCTH TOrO OOCTOSATEIHCTBA HEOIHOKPATHO OyIeT MOAUEpKUBATLCS Jajiee —
nipu onpenenennu kommnerenuu CUIT).

4 IpumeuarebHO, YTO CO CCHUTKAMU Ha TO, YTO TpH pa3padoTke 3akoHomaTenbcTBa 0 CUII «m3yvacs ombIT 3apyOeKHBIX CTPaH,
B KOTOPBIX CYIIECTBYIOT CYIIBI [0 MHTEJUIEKTyaIbHON coOcTBeHHOCTH (BenmkoOpuranus, ['epmanust, aaus, Taunana, Typuus, Sno-
HUS), CIICNUATIM3UPOBAHHBIE COCTABHI IO PACCMOTPEHHUIO CIIOPOB B chepe MHTEIUIEKTYalbHOU coOCTBeHHOCTH (ABCTpusi, Bembrus,
Bpasunust, Benrpus, ['oakonr, danus, U3pawns, Mpan, Mpnannus, Ucnanus, Utanus, Kanana, Komymo6us, Hunepnanasl, Hopserus,
[akwucran, [Tanama, [opryramis, Pymeaus, Cnosakusi, Cosenus, crpansl FOxHoit Adpuku, CIIA, Creppa-Jleone, TaiiBanb, uH-
nstaaust, @pannms, Ynmm, [seiinapus, [Benus, @uminmuHb), a Takxke KBa3uCyneOHbIe OpraHbl (CrielMaIbHble TPUOYHAIBI), pac-
CMaTpHBAIOIIE CIIOPHI, BOHUKAIOIINE U3 OTHOIIEHUH 110 HHTEJUIEKTYAIbHON COOCTBEHHOCTH (ABcTpanust, 3umbadse, Kenus, Kuraii,
Hosas 3enanausi, Cunramyp, SImaiika)», Bce ke MPU3HACTCS, YTO OCHOBOM TSI OTEYECTBEHHBIX 3aKoHOMpoekToB 0 CUII cran ombiT
nmeHHo ['epmanuy u SInonnu: «K coxalieHno, poccHiACKOe 3aKOHOIATENILCTBO O CTATyCe Cy/Iel He TMO3BOJISIET IIPUBJIEKATh B TIPOIECC
TaK Ha3bIBAEMBIX CY/IEH-TEXHUKOB — CIICIIHAIACTOB, HE SBJISIONIMXCS CYIbsIMU, HO KOTOPBIE YYaCTBYIOT B TIPOIECCE B KAYECTBE CY/IbH.
B cBs13u ¢ 9TUM U3 ombiTa ['epMaHNM 3aMMCTBOBAIIH UCIO (B YCEYEHHOM BHJIE) TIPUBJICUCHHUS B ITPOLIECC CIIEIUAIMCTOB, YTO COU3UIIO
Cyll 1Mo MHTEJUIEKTYaJIbHBIM TIpaBaM ¢ BBICOKMM CyIOM 10 MHTEJUIEKTYaIbHOU COOCTBEHHOCTH SIMOHMM, TIOCKOIBKY UMEHHO B STOU
CTpaHe B IIOMOIIIb CYIbsIM ISl Pa3bsICHEHUSI TEXHIMUYECKON CTOPOHBI PACCMATPUBAEMOTrO CIIOPA MPUBJIEKAIOT CIEIUATICTOB-TEXHUKOB,
cocrosmux B mrare cyna. [To kommnereHnun Cyj1 1o HHTEJUIEKTYaIbHBIM MTpaBaM TaKke B OOJIbINEH CTETIeH HaOMUHAeT Bricokmii cyg
TI0 MHTEJUIeKTyaIbHOM cobctBeHHOCTH SAnonnm» (ITonosa C.C. ITpobnems! craHoBaeHns1 Cyna o HHTEIUIEKTYaIbHBIM TTpaBaM B Poc-
cnu // imymectBeHHble oTHomIeHus B Poccniickoit @enepanum. 2013. Ne 6. C. 96-106 (CIIC «KoncynsranTIlmioc»)). AHanoruaHee
CChUTKH J10 3TOoro npusoawuck E.B. Bypo6uHoii: «B HEKOTOpBIX cTpaHax HeoOXOomuMasi CrelMaIn3anus apouTpa odecrieanBacTcs
OTHECEHHEM CIIOPOB TI0 MHTEJUIEKTYAIbHBIM TTpaBaM K IOPUCIUKIINYI KoMMepueckuX (B ABctpur, Upnanmuu, [Topryramum, [seiina-
puu 1 Ha PunmnmrHaxX) WK aneyUIairuoHHbX cynoB (CIIIA), a Takxke myTeM BbIIETIEHHSI OTIEIBHBIX CYIOB WIIH CYJeOHBIX COCTABOB
B paMKax Cy/IOB OOIIIeH I0pUCAUKITIN WK X03sIiicTBeHHbIX cynoB (benmbrus, Nanus, Ucnanus, Utamas, ®panius). CamocTosTebHbIe
cyneOHble MHCTaHIMY, K KOMITETEHITMH KOTOPBIX OTHOCHUTCSI pa3pelieHre CIIOpoB 00 MHTEIUIEKTYaIbHBIX TIpaBaX, B HACTOSIIEE BpeMs
nerictyiotT B ['epmanny, Bemuko6puranuu, Uanun, Typuun, Taunanae, Anonnn» (bypobuna E.B. O HOBOM cylie 10 MHTEIUICKTYallb-
HBIM IIpaBaM // Axpokarckas npaktuka. 2013. Ne 1. C. 29-32 (CIIC «KoncynsrantlLmoc»)).

46 A He aBTOHOMHBIM CYIOM, CO3/IaHHBIM BHE IOJCHCTEM CYJOB OOIlIel I0PUCAMKIMI 1 apOUTPaKHBIX CYHOB.
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Coznanne CUII B paMKax MoacMCTeMbl apOMTPaXKHBIX CYIOB OOBSICHSJIOCH TEM, UTO TOCIe]-
HHE U3HAYaJIbHO B OOJIbINEH CTereHr ObLIIM OPUEHTUPOBAHBI Hd CREUUAAU3AUUIO TIPU PACCMOTPEHUN
CIIOPOB.

CUII 6611 yupexied PK3 ot 06.12.2011 Ne 4-OK3 «O BHeceHnM u3meHeHuid B PeiepaibHbIi
KOHCTUTYIIMOHHBIN 3aKoH «O cyneOHoi cucteme Poccuiickont ®epepanun» u PK3 «O06 apourpaxk-
HBIX cyaax B Poccuiickoit @eneparium» B CBS3M C CO3AaHUEM B CHCTeMe apOUTpakHbIX cynoB Cy/a 1o
MHTEJUIEKTYaJIbHBIM IIpaBaM» U 3akoHOM Ne 422-D3. B a63. 4 4. 3 cr. 4 3akoHa o cy1eOHOM crcTemMe
B MepeveHb (peiepaibHbIX apOUTPaKHBIX CYIOB OBUTA BKJTIOUEHBI CIICIIMATM3UPOBAHHBIC CY/IbI; aHA-
JIOTUYHBIM 00pa3oM B cT. 3 3akoHa 00 apOUTpakHBIX Cy/lax MepedeHb CYJ0B, BXOASAIIUX B CUCTEMY
apOUTPaXHBIX CYIOB, ObUT IOTIONHEH YKa3aHUEM Ha CIIelIMaIN3UPOBaHHbIe apOuTpaxHbe cyasl. [Tom-
HOMOYUSsI, IOPSIJIOK oOpaszoBanus u aesarensHoctu CUIT mipsimo yperynupoBanst B cT. 43.2-43.11
3akoHa 00 apOUTpPaKHBIX CylIax.

3akoHogaresbecTBOM K nosHomounsam CUIT oTHeceH He TOJIBKO KOHTPOJIb 3 PEIIEHUSIMU OTe-
YECTBEHHOTO MAaTeHTHOro BeJoMcTBa (Kak 310 umeer Mecto B PIIC 'epmanun) — B KauecTBe cyaa
KaccaroHHo MHCTaHIu| (1ogo6Ho BCUC SInoHnn) oH OCyIecTBIIsIeT EPECMOTp CyIeOHBIX pellie-
HUH, KOTOpPBIE BHIHECEHBI U TIO JIeJlaM YacCTHOIMPABOBOTO XapaKTepa, BO3HUKIIMM U3 TPaKIaHCKUX
OTHOILICHUH TI0 TIOBOY MHTEJUIEKTYalbHOM coOcTBeHHOCTH. [loceiHee 0OCTOSTENLCTBO — Halese-
Hue CUIT «cmenianHoi» KOMIETEHIIMEN CTAJIO OCHOBAaHUEM JIJ1s1 OTKa3a OT UCIIOIb30BaHU sl Ha3BaH U
«[laTreHTHBIN Cyn» B NONL3y HarMeHOBaHUS «CyJl MO MHTEJUIEKTyaIbHBIM ITpaBaM».

Bgenenuie nncturyta cygei-nareHtoeaos (1o moaenu GI1C I'epmanum), o MHEHUIO pa3pa-
OOTUMKOB OTEUECTBEHHOI'O 3aKOHA O CyjIe [0 MHTEJUICKTYaIbHOW COOCTBEHHOCTH, MOTPEOOBAIIO ObI
BHeceHUs m3MeHeHnil B Koncrurynuio P®. Tloatomy nipu paspadotke 3akoHoparensctBa o CUII B
OOJIBbIIIEH CTETIeHN OPUEHTUPOBAIMCH BCe ke Ha orbIT co3aanust BCUC SInonuu, 9to mpuBeso K BBe-
nenuto 3akoHoM Ne 422-D3 HOBOM 111 apOUTPaXKHOTO Mpoliecca (PUTyphl — CHENHATNCTA.

VueHble-TTpOIeCcCyaTucThl CXOAATCS BO MHEHHMHU, YTO B POCCHUICKOM 3aKOHOAATEIbCTBE HE
HaOJTIOIaeTCsl €IMHCTBA 110 BOIIPOCY O MPOIECCYaTbHOM TMONOKEHUU U (PYHKIIMOHATLHOM Ha3Haue-
HUM crienyanucta®’: YronoBHO-mpotieccyainbHbiil Koneke PP (mamee — YIIK P®), I'TIK PP, AIIK
P®, a takxe KoAIl P® no-pazHomy peryampyror 3ToT BOIIPOC.

Tak, B1. 1 cT. 25.8 KoAII*, 4. 1 c1. 58 YIIK P®*, u. 3 ct. 188 I'TIK P®*° peus uzer B 1ieiom
00 ocyIiecTBIeHUH (PYHKIIMH CrieluaiucTa B IByX popMax: 6 eude codelicmeus cyoy npu ooHapy-
JHCEHUU, 3AKPENNEHUU U U3DAMUU OOKAZAMENbCE AUOO0 NPU NPUMEHEHUU MeXHUUecKux cpeocms . B
JMTEpaType, HalpuMep, KOHCYJIbTAINH CTICIIATICTA ONKCHIBAIOTCS CIIeAYyIomUM oopazom: «CiryJan,
KOI/1a JIONYCKAETCsl UCTIOIb30BAHME KOHCY/IBTALMM CIIELIMAINCTA, MOKHO YCJIOBHO pa3/ie/IuTh Ha JIBE
rpynmbl: 1) cBA3aHHBIE ¢ HEOOXOIMMOCTBIO TIONyUeHH S TIOSICHEHHI, KOHCYJIbTAIIVH TTPU TTPOBEICHUN
MPOIECCYATbHBIX JeUCTBUM (ITPU OCMOTpPE MUChMEHHBIX U BEIECTBEHHBIX OKA3aTEeNILCTB, BOCIPO-
W3BEJICHUH ay/IMo- ¥ BUJE03aNcel, HA3HAUYCHUN SKCTIEPTU3BI, IONIPOCE CBUjIETEN e, MPUHATHNA Mep
10 00ECTIEUEHHMIO I0KA3aTeIbCTB); 2) CBA3aHHbBIE C HEOOXOIMMOCTHIO OKa3aHMsI CY/Iy HETIOCPE/ICTBEH-

4 Cm, Hanpumep: bonnep A.T. CrienpiasiicT B rpakIaHCKOM M apOMTpakHOM Tpoliecce: 3aKOHOAATEeNIbHOE PerylIupoBaHNe 1
cyneOHas npaktuka // 3akoH. 2010. Ne 6.

8 Coracro m. 1 ct. 25.8 KoAIl «B KauecTBe CrIeLaIucTa uist y4acTusi B IPOU3BOCTBE IO fiely 00 aIMUHUCTPATUBHOM IIPaBO-
HapYLLIEHNN MOKET ObITh IIPUBJICUEHO JII000E HE 3aMHTEPECOBAHHOE B MCXOJE Je/la COBEPIIEHHOJETHEE JIMLIO, 00JIa/ialoNee MIO3HAHU-
SIMH, HEOOXOIMMBIMH JUIsl OKa3aHUsl COIEHCTBUS B OOHAPYKEHUH, 3aKPEIUICHUH U U3bTUM JOKA3aTeNbCTB, 4 TAKKE B IIPUMEHEHUH
TEXHUYECKUX CPE/ICTB.

4 CornacHo u. 1 ct. 58 YTIK PO «ClelMaicT — 1o, 061a/aioliee crelMalbHbIMI 3HAHHSMY, MPUBJIEKAEMOE K YIACTHIO B TIPO-
LeCCyasIbHBIX JEMCTBUSIX B MOPSI/IKE, YCTAHOBIEHHOM Hactosinum Komekcom, iist ConeicTBrs B OOHAPYKEHUH, 3aKPETUIEHUH U U3bsi-
THH [IPEMETOB U JIOKYMEHTOB, IIPUMEHEHUH TEXHUYECKUX CPEJICTB B UCCIIEIOBAHUI MATEPUAJIOB YTOJIOBHOTO [IEia, IS TIOCTAHOBKH
BOITPOCOB IKCIIEPTY, & TAKKE /IS Pa3bsCHEHHSI CTOPOHAM U CYJIy BOIIPOCOB, BXOMSIINX B €10 MPO(ECCHOHAIBHYIO KOMITETEHITHIO».

30 Cormacho u. 3 cr. 188 T'TIK Pd «JIMLIO, BBI3BAHHOE B KAYECTBE CIELMAIINCTA, 00SI3aHO SIBUTHCS B CYyJI, OTBEYATh Ha ITOCTABJICH-
HbIE CY/IOM BOIPOCHI, 1aBaTh B YCTHOM MV MMUCBMEHHOM (hOpMe KOHCYJIbTAIMK U TIOSICHEHU s, TIpY HEOOXOANMOCTH OKa3bIBaTh CYIy
TEXHHYECKYIO TIOMOIIb>.
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HOW TeXHUYecKou nmomoriu (¢pororpadupoBanme, COCTaBJICHHE IJIAHOB U CXeM, 0TOOpP 0O0pa3IoB s
9KCIePTU3bI, OLICHKA UMYIIECTBA)»> .

Cornacuo 4. 1 cr. 55.1 AIIK P® cnenmamictoMm B apOMTPaXHOM CyJe>? MOXET BBICTYIATh
Aulyo, obraoarouiee HeOOXOOUMbIMU 3HAHUSAMU NO COOMBEMCMBYIOUleli CREYUANbHOCTU, OCYULeCm8-
AsOUlee KOHCYAbMAUUY NO KACAIOUWUMCSL PACCMAMPUBAEMO20 0ead 80npocam . B cOOTBETCTBUY C U.
2 ct. 55.1, ct. u. 1 cr. 87.1 ATIIK P® apOutpaxkHbiii Cy MPUBJIEKAET TAKOTO CHEIHUAIIHCTA C IIEJbI0
MOJTyYEHUS YCTHBIX TOSICHEHUI (Pa3bsCHEHUI) IO UHTEPECYIOLEMY CY/1 BOIIPOCY, /1711 YCTHOTO KOH-
CYJIbTUPOBAHUS U (WJIM) BBISICHEHU 1 IPO(ECCUOHAIIBHOIO MHEHU I TAKOTO CHEMAICTA IO CYHIECTBY
pas3peliaemMoro CyaoM Jiejia, YTO OXBAThIBACTCS €IMHBIM TEPMUHOM — «KOHCYJIbTAIIUS CIIEIIUATUCTA»,
MpUYEeM Takasi KOHCYJIbTarms B cuity 4. 2 cr. 87.1 ATIK P® naetcst 6e3 mpoBeeHus ClielaTbHbIX
uccienoBaHuid B ycrHou opme. To ectb B AIIK PO npoBenieHa 10cTaToyHO YeTKas rpaHuLia MEex Ly
IKCnepmom, KOTopomy apOMTPaKHBIM CYJIOM IOPYYAETCs MPOBEJCHUE IKCIIEPTU3BI M TIOATOTOBKA HA
ee OCHOBAHUM TMHMCbMEHHOTO 3aKJIIOUEHUSI Y, U CHeyUaucmom, KOTOPbIA TaeT UCKITIOUUTENIBHO YCT-
Hbl€ KOHCYJIbTAllMH, HE TIOJIpa3yMeBalollie TPOBEICHUE CIIELMAIbHbIX UCCIIEJOBAHUIA.

OueBuHO, 4TO (PYHKIIMOHATBHAS POJIb CHEUATMCTA B apOMTPaXKHOM Tpoliecce (B TOM Yucie
npu paccmorpenuu jena CUIT) npuHiunuanbHO MHAs O CPABHEHMIO C TEM, KaK 3TO YCTaHOBJIEHO,
Hanpumep, YIIK P®, I'TIK P® u 1. n. DT0 He TexHMYecKasi MOMOIIb Cyay MPH OCYHIECTBIEHUN
MPOIECCYATbHBIX JISHCTBHM, 9TO YNOI00IeHO (DYHKITMOHAILBHOMY Ha3HAYEHUIO TEXHUUECKUX COBET-
HukoB B0 BCUC {Anonuu — npedocmasnerue cydy ceedenuii (Ungpopmayuu), cChocoocmsyrouux npa-
BUNLHOMY paspeutenuro cyoom oeaa no cyuiecmsy. Ilpuuem maxas KOHCYaAbMayus He OONNHCHA CMaA-
HOBUMBCSL 00KA3AMENbCMBOM (KaK, Hanpumep, 3aKA0UeHUe IKChepma), NOCKONbKY KAcaemcst AUl
PA3BCHEHUS. OMOEAbHbIX, MPEOYIOUUX CNEYUANbHBIX 3HAHULL BONPOCOo8, 00HaKo U. 2 cm. 64 AIIK PO
YCMAHOBAEHO, UMO KOHCYAbMAUUS CREUUANUCTIA MONCENT BbICIYNANMb 8 Ka4ecmee 00KA3amenbCcmea
no deny (Hapsoy ¢ 3aKAOUEHUEM IKCNEPNOS).

Hano ormeTuts, 4T0 HECKOIBKO MHOM MOIXOA MPUMEHHUTENBHO K KOHCYJIbTAIIMM CHELMaINCTa
3JI05KEH BO (DPAHITY3CKOM I'PaskIaHCKOM IPOIECCyaIbHOM IpaBe. B uacTHOCTH, (hpaHIly3CKUi 3aK0-
HOJIaTe b JOIYCKAET MOJIyYeHHE CYJJOM KOHCYJIbTAllMM CIIEHMaIMCTa (B TEPMUHOIOTMH (PPAHIY3CKOTO
3aKOHOJIATENILCTBA — «OOBIYHON KOHCYJIBTAIIMU») B TEX CIIydasx, Kozod 6ONpoC HOCUNL UUCHO MeX-
HU4eCKUil xapakmep u He mpeoyem CA0NHCHbIX uccaedosanuii (ct. 256 HoBoro rpaxaaHckoro mpo-
rieccyaibHoro kopekca ®panmmu; nganee — GITIK). Heo6xomumo oTMETUTh, UTO BO (ppaHITy3CKOM
JOKTPUHE U NIPAKTUKE TaKKe MPOBOAAT pa3rpaHUUYEHUs] MEXy SKCIIEPTU30M U KOHCYJIbTALUEN Clie-
nuanicra. KoHcynpraiys cnelyanycra He PU3HAETCs BEIECTBEHHBIM JI0Ka3aTeIbCTBOM B OTIIMYME
OT 3aKJIIOYCHHUsI SKCIePTa, MOCKOIBKY OT CIIEIUAIMCTa TpeOyeTcsl TOJbKO BBIPA3UTh €0 MHEHHE >,
MIPY TOM YTO HE CJIMIIKOM BBICOKasi CJIOKHOCTh BOIPOCOB, KOTOPBIE OOBIYHO CTAaBSITCS TEpes Clie-
[IUAJTMCTOM (TI0 CPABHEHUIO C BOMPOCAMHU IKCTIEPTY, TPEOYIOITMMH MPOBEICHUS CEPhE3HbIX U3bICKA-
HUH), CIIOCOOCTBOBAJIA BBEJCHUIO B 00OPOT TEPMHUHA «MUHHU-3KCIEPTU3a» JJIsI 0003HAYCHUS KOH-
CyJbTaIMu crieruanucta. HazBaHHOMY pa3rpaHuveHuIo CrocoOCTByeT Takxke u cT. 263 PITIK, mpsmo
3aKperuIsIoNIasi, 4To KCIepPTU3a Ha3HAYaeTCsl B TeX Ciyvasx, KOrja YCTaHOBJICHHUE OOCTOSITEIIbCTB
WA KOHCYNbMAUUst CREUUANUCINA He MO2YMm Oblib OOCMAMOUHbIMU 051 OMEema Ha 860NPOCyL, KOMO-
pble noCmasneHvl cyobeii™.

3 KommenTapwmii k ['paxxaanckomy mporieccyansHoMy konekcy Poccuiickoit ®eneparu / [og o6m. pen. B.U. Heuaesa (pyk. aBT.
KoJI. ¥ Hayy. pexl. B.B. fpkoB). M.: Hopma, 2008. C. 464 (aBtop — A.I". [LnemmaHoB).

52 INomuepkuBaetcs, 4To 111 Ja4u Pa3bsICHEHUI U KOHCYJIBTALIMI CIIELIUAIICT MOXKeET IpuBJIeKaThes He Tosbko CUII, Ho u sr06bim
UHBIM apoumpadichbim cyoom (Ha 310 yKasbiBaercs B I1. 2 [Tocranosnenust [Tnenyma BAC PO Ne 59).

33 B coorsercrum ¢ u. 1 1. 55 ATIK PO 9KCHEPTOM B apOUTPaKHOM MPOLIECCe BBICTYIIACT JIMIIO, 00Ja/Ialoliee CrelaIbHbIMK
3HAHUSAMH 110 KaCaOIIMMCsI pPacCMaTpUBaeMOro Jiejia BOIIPOCaM M Ha3HAuYaeMoe CyZIOM IJIS 1auM 3aKJTI0YEHHUs B CTyqasx U B MOPAAKE,
npegycmorpeHHom AIIK P®.

* Cwm., Hanpumep: http://avocats.fr/space/odp.tomasi-garcia-associes/content/les-alternatives-a-1-expertise- judiciaire-seconde-
partie-_BO7E47F4-5EF0-4650-8627-08EE458 AAA2E/web-print

3 PeryimpoBaHuio BOIIPOCOB KOHCY/IBTALMK CrielMaiucTa nocssmeH Bech pasi. III i V cy6r. II tur. VII ®ITIK, 3akperuis-
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OteuecTBEHHOE 3aKOHOAATENLCTBO MpegycMaTpuBaet npaso CUIT nis neneit nonyyeHus pas3p-
SICHEHUI, KOHCYJIbTAIIMA ¥ BBISICHEHH S MPO(ECCUOHAIBHOTO MHEHH S JIUII, 00JIaJAI0NINX TeOpeTHYe-
CKMMH Y TIPAKTUYECKUMHU TMTO3HAHKSMH I10 CYIIECTBY Pa3periaeMoro apOuTpaxHbIM CYIOM Jea, npu-
enexamo cneyuaaucma (4. 1 cr. 87.1 AIIK P®). [Tpuuem B 11. 3 Tlocranosnenus [1nenyma BAC P®
Ne 59 (cm. o HeMm Takxke § 2.4 Hactosimer padboThl) CO CChUTKOM Ha 4. 2 cT. 55.1, 4. 1 c1. 87.1 AIIK
P® nomuepkuBaeTcs, 4To CrelUaTUCT MOKET ObITh IPUBJIEYEH K YYaCTHIO B apOUTPaKHOM Ipoliecce
moavko no unuyuamuee CHII, xots1 n gonyckaercs: BoaMoxHocTh 11 CUIT ipu 3ToM yuuThIBaTh
MHEHUe Jul, ydacTByonmx B aene’. CormacHo 4. 1 c1. 55.1 AIIK P® B kavectBe crieruanucra
MOXET ObITh IPUBJICUEHO JIUIIO, 001A0aI0U e HEOOXOOUMBIMIU SHAHUSMU RO COOMBEMCMBYIOWell cne-
UUanbHoCmu, OCYIECTBIISIONIEE KOHCYJIbTAIIMH 110 KACAIOIIMMCS PACCMaTPUBAEMOTO JieJia BOITPOCAM.

[TpumeuaresnbHo, uTo B cuity 4. 1 cr. 87.1 AIIK P® B kauecTBe crieriuaancToB JOIMYCTUMO ITPU-
BekaTth coBeTHUKOB anmnapata CUII npu ycioBuu, 4To OHM OONANIAIOT Keaaupurxayueri, coom-
semcmeyrouseii cneyuanuzayuu cyoa . Copernuku anmapara CUIT (mogo6Ho cyneOHbIM HayIHBIM KOH-
cyasrantam BCUC fInoHun) cocTosiT B 1ITaTe CyAa U SBJISIOTCS FOCYJAPCTBEHHBIMU CITyKAIlIUMU.
JlaHHasi 3aKOHOJATeIbHAsT HOBEJUIa OblJIa aKTUBHO TOJJIEpKaHa OTEYeCTBEHHBIMHU CHEIIUATIMCTAMM:
«...CyJ] TIepBOM MHCTaHIIMM OOBbEKTHBHO OIPAaHWYEH B BO3MOXHOCTH PacCMaTpUBATh TEXHUUYECKUE
Y TIATEHTOBEJUYECKHE ACTEKTHl TAKOrO IKCIEPTHOTO 3aKTIOUeHUs] (MMEHHO BBUAY HEOOXOOMMOCTH
TaKUX CIELMATbHBIX TTIO3HAHMI KCIEPTH3a U Ha3HAYAETCs), OH 3a4acTylo HE IPOBEPSIET CYIIECTBO
apryMeHTOB KCIIepPTa, a JIUIIb NOJIaraeTcsl Ha ero BHIBOABL. Takum 00pa3zoM, poiib SKCIiepTa B HOg00-
HBIX JIe/IaX OKa3bIBAETCS YPE3MEPHO 3HAYMMOM. VIMEHHO npuBIeYeHre K yYacTHIO B JeJie CIeUalIu-
cra, sBjsouierocs corpyaHiukoM Cyna, a He KaHIUAATOM, NpeJIaraéMbIM JIMIIAMH, Y4aCTBYIOIUMU
B JIeJie, HAaIlPaBJICHO HA CHUKEHME TIOIOOHON HEeraTUBHOW TeHACHIH MTATeHTHBIX CIIOPOB» .

OpnHako MoMHOMOUUS U 0ObIuHast (PYHKITMOHATbHAS poJib coBeTHUKOB anmapara CUIT cosep-
IIIEHHO HeolpeJe/ieHHbl — 1. 5 ¢T. 45 3akoHa 00 apOMTpaXHBIX Cy/laxX 3aKpervieHa JHIIb oOmas
HOpMa, [TpeycMaTpuBaollas cieayiouiee: « s 1enei n3y4eHus crieliiaibHbIX BOIPOCOB, BO3HUKA-
IOLUX [TPU PACCMOTPEHUM KOHKPETHBIX JIeJl, OTHOCSAILIMXCS K KOMIETEHIIMU CIEeIUAIN3U POBAHHOTO

IOLMI, B YaCTHOCTH, MPAaBHJIA O TOM, YTO:— CY/A MOXKET OOpaTHThCs 3a KOHCY/IbTAlMEH B JII0OOH MOMEHT, BKJIOYAsl CTAJMIO TIPHU-
MUPEHHsI MM TIPU BBIHECEHWH pelleHHs1 (B TMOCIIEIHEM CiIydae 00 3TOM YBEAOMJISIOTCS CTOPOHBI); KOHCYJIbTALIMS JaeTcsl B YCTHOM
dopme, eciu cyl He yCTAHOBHUT, YTO OHA AO/DKHA OBITh MpejcTaBieHa B muchbMeHHoU ¢opme (ct. 257 OITIK);— cya, npemmnu-
CHIBAIOLIMI KOHCYJBTAlMIO, ONpefesieT Aary cyneGHOro 3ace/iaHusi, Ha KOTOPOM OHAa JOJDKHA ObITh JaHa YCTHO, JIMOO Nepuo,
B TEYEHHWE KOTOPOTO OHA IIPEACTABISAETCS B IMUCbMEHHOW (hopMe, NPU 3TOM CyJ OIpenessieT CTOPOHY MIIM CTOPOHBI, 00s3aH-
Hble BHECTM aBAaHC B CYET YIUIAThl KOHCYJIBTAHTY BO3HATPAXAEHUs — €ro cymMMa ycTaHaBiuBaercsi cynoMm (cr. 258 ®ITIK);— o
HEOOXOIMMOCTH MPOBEACHUS] KOHCY/IBTALIMU CIIELHATUCT yBeoMIsieTcst cekpetapeM cyma (cr. 259 OITIK);— B ciydae eciu
CMIELMAJIUCT JIaeT YCTHYIO KOHCYJIBTALMIO, OHa O(OpMIIseTCsl MPOTOKOJIOM, YTO MOXET ObITh 3aMEHEHO CCBUIKOH B pEIleHUH
Cyla Ha 3Ty KOHCYJbTAallMIO, €C/IM [EJNO paccMaTpuBaeTcs B MOCHEIHEH MHCTaHLMK; B TOM Ciydyae, €CM KOHCYJbTalus OblIa
MOATOTOBJIEHa B MMCbMEHHOW (popMe, OHa HampapisieTcsl B CeKpeTapuar Cyia; JOKYMEHThl, HA OCHOBAHMH KOTOPBIX MPOBOIU-
JIach KOHCYJbTAlMsI, IpHoOIIalTest Kk Marepuaiam jena (cr. 260 ®I'TIK);— mocne mpembsiBieHus CelHAlINCTOM JI0Ka3aTelbCTB
BBITOJIHEHUSI €T0 MHCCHH, CyJ ONpeeNseT MPUYUTAIoLIeecss eMy BO3HArpaXIeHue U MOKET BBbIATh MCIIOMHUTEIIBbHBIA JOKYMEHT
(ct. 262 PITIK) (http://www.legifrance.gouv.fr/afchCode.do;jsessionid=EC3476720B53F17683D90A9C4D7177C3.tpdjo09v_3?
idSectionTA=LEGISCTA000006165191&cid Texte=LEGITEXT000006070716&dateTexte=20130316).

% B s1om TIPOSIBJISIETCST OFHO M3 OTIMYMIA KOHCY/IBTAIIMY CIIENUAINCTA OT SKCIIEPTU3bl: B COOTBETCTBHH C TTONOKEHUAMH 1. 1 CT.
82 ATIK P® cyn Ha3HauaeT SKCHEPTU3Y 1O X0O0amaticmey Auyd, Y14acmsyiouezo 8 oeae, Ul ¢ Cozaacus aul, YUacmeylouux @ oene.
ApOUTpaKHBIHA CyI MOKET Ha3HAYUTH SKCIIEPTH3Y O COOCTBEHHOM MHMIMATUBE (M O€3 COTVIacysl JIUII, yIACTBYIOIIMX B JIeNie) B CIydae,
€CJIM Ha3HAYeHHe SKCMePTU3bI MPEIICAHO 3aKOHOM HJIM MTPEeIyCMOTPEHO A0TOBOPOM JIMOO HEOOXOIMMO JUTs TPOBEPKH 3asIBJICHHSI O
(anpcuduranmy MpeIoCTaBIEHHOTO JIOKAa3aTeNbCTBA, IMOO0 HEOOXOAUMO MPOBe/IeHNE TIOBTOPHOH MJIH JOTIONMHUATEIEHON SKCIEPTH3HL.

57 3anecos A.B. COOTHOIIICHHE CTIOPOB O HAPYLICHHH TIATEHTA W TIATEHTOCIOCOOHOCTH M300peTerus B Poccuu 1 3a pybeskom //
Kypnan Cyna o untesekTyansHeM mpasaM. 2013. Ne 1. C. 29 (http://ipcmagazine.ru/patent-law/the-ratio-of -disputes-concerning-
patent-infringement-and-the-patentability-of -the-invention-in-russia-and-abroad)). 3aech ke Henab3sl He BCHOMHUTBH onaceHus A.T.
BoHHepa B OTHOIIEHNH Cy/IeOHON KCIEPTHU3BI: «. ..BECbMa PACIIPOCTPAHEHHBIM HEJIOCTATKOM Cy/eOHOM IPAKTHKH SBJISETCS HEKPUTH-
YecKOe OTHOILEHHUE Cy/Ia K 3aKJII0UEHUAM IKenepToB. OLeHnBast 3aKIII04YeH s 9KCIIEPTOB, Cy/bl, He 00/1a]asi CelIUaIbHBIMU 3HAHUAMU
Y He VMesl B CUITY KOJIOCCAJIbHOUM Harpy3KH BO3MOXHOCTH, 1a Y JKEJIaHHsI MOMBITAThCsl 0OPAaTUTBCS K CHELMaIbHOM JIMTepaType, Kak
MPaBUJIO, CCBUIAIOTCS B CBOMX PELICHHSIX HA MOMEHTBI YUCTO (DOPMaJIbHOTO CBOHCTBa» (Bbonnep A.T. TpaauLMOHHbBIE ¥ HETPAIULIOH-
HbIE CPEJICTBA I0KA3bIBAHU B rpakkIaHCKOM M apOuTpaxHoM mponecce. C. 295, 311 (uur. no: Muxaiinos C.M., Muxaiinos JI. Bnane-
HUE CIelMaTbHBIMU 3HAHHMSMU KaK rapaHTHs He3aBucuMocTy cyneil Cyna o MHTeIUIeKTyaIbHbIM NpaBaM // AKTyaJbHbIe TIPOOJIeMbI
poccewmiickoro npasa. 2015. Ne 5. C. 173-177 (CIIC «KoncysprantILimoc»)).
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apOUTPaXXHOTO CyJa, B €ro anmapare (popMupyercsi rpyrnia COBETHUKOB, 00IaJAl0UX KBaauduka-
LIMeN, COOTBETCTBYIOIIEH CHIeIMaT3alliy JAaHHOTO cyax». Y 3To ripu ToM, 4TO PoJib, KOMIIETEHIIUS U
HOPSIOK MPUBJICUEHNU ST «CTOPOHHETO» Cheyuaaucma K y4acTHio B CyieOHOM pa3OrpaTesibcTBe J0CTa-
TOYHO NOAPOOHO pernamMeHTUpoBaHbl AITK P®, mo3Bosisis MpoBOAUTH aHAJIOTUH U BHIUCKUBATH pa3-
JIMYMST MEXy HAM U KCTIepTOM>S.

Pesiomupys, MOXKHO cKa3arh, UTO 3asiBJIEHHAs] B KAUECTBE ITPOTOTUIIA ATIOHCKAs MOJEIb Cy/1a IO
MHTEJUIEKTYaJIbHON COOCTBEHHOCTH TP MEPEIOKEHNUN ee Ha POCCHICKYIO MPABOBYIO JEHCTBUTEIb-
HOCTb, KaK 3TO BOJUTCS, MpeTepriesia cepbe3Hble MoauduKauuu. B ntore ore4ecTBEHHBIM 3aKOHO-
JaTeIbCTBOM JIOCTATOYHO MOAPOOHO PErIaMeHTUPOBAHBI BOBMOKHOCTD M TIOPSIZIOK YYacTusl B Cyaeo-
HOM ITPOLIECCE CMELUATNCTOB B TEXHUUECKOU cpepe, MPUBJIEKAEMbIX Hd 8PEMEHHOL OCHO8E 0151 OaUU
YCMHBIX KOHCYAbmayuii. B To ke BpeMsi MOpsIIOK MPUBJICUEHUs] K YYaCTUIO B CyleOHOM Iporiecce
wmamusix coeemuuxoe annapama CHII (KOTOpble JOIKHBI OKa3bIBaTh MOCTOSIHHYIO KOHCYJIbTaTUB-
HYIO TIOMOIIb CY/IbSIM B PEIIEHUU TEXHUIECKMX BOIPOCOB MPH Pa3pelieHH JIeJ1), PABHO KaK BOOOIIE
JOIYCTUMOCTb M HEOOXOAMMOCTD UX TIPUBJICUEHHUS K TIPOLIECCY, IIOJTHOMOYHS M ITPOIIeCCyaTbHbIe BO3-
MOXXHOCTH 3aKOHOM BOOOIIIe He yperyanpoBanbl. Co3gaeTcs BevyarieHue, 4to Jimoo (urypa coBer-
HuKa anmnapara CUIT Opu1a BBeieHa B 3aKOH B TIOCJIEJHAN MOMEHT B aBPaJIbHOM TMOpsijiKe (KaK clief-
CTBUE O3HAKOMJIEHHSI C STIOHCKOW MOJIEJIBIO Cy/ja TI0 MHTEJUIEKTYaJIbHOW COOCTBEHHOCTH), JINOO BECh
MAacCHMB HOPMaTUBHOIO MaTepraia M3HaYaJIbHO MpeIHa3HAYaJICs ISl PEryIMpOBaHusl AESTEIbHOCTH
HE CIELIMAINCTOB, @ UMEHHO COBETHUKOB, COCTOSIIIMX B IITaTe, HO MPOU30IILIA TyTaHULIA.

Ucxons uz toro, yro CUII B 2013 r. pazpenmi no cymectBy 53 aefia, BOZHUKAOINIUX U3
MyOJIMYHBIX OTHOIIEHUH, U JIMIbh B 3 U3 HUX K YYACTUIO MPHBJICKAJICS BHEIITATHBIN CICIIUAIINCT;
B 2014 r. — 282 ngena, B 7 U3 KOTOPHIX K Y4YacTHIO B JeJie MPUBJIEKAJICS BHEIITATHBINA CIIEIIUAIUCT;
B niepBoM mnosyroauu 2015 r. — 99 takux e, B 9 U3 KOTOPHIX K YYaCTHIO B JieJie IPUBJICKAJICS BHE-
IITATHBIN CHEUATUCT, peaiibHas nmoTpeOHOCTh CUIT B IITAaTHBIX «CHEUATUCTaX-TEXHUKAX» BbI3bI-
BaeT CEPbE3HbIE COMHEHMUSI.

38 Cwm.: Hosocenosa JI.A., Poxickosa M.A. O KOHCYJIbTALIMH CIIELIMAIMCTA IIPU pa3Ouparesnberse e B Cyzie Mo MHTeIEKTYaIbHbIM
npaBaM // BectHuk BAC P®. 2013. Ne 5. C. 113-125.
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§ 1.4. IlloasegomcrBeHnocthb e CUII n
OIINOKH, TOMyCKaeMble IIPH €€ YCTAHOBJIEeHUN

Paccmorpenne kommnerenimn CUIT HeoOXoquMo mpeiBapuTh KPaTKUM 0030pOM TOTO, YTO
BOOOIIIE CIIeAyeT MOHUMATh MO, KOMIIETEHITUEH.

KomrieTeHITNI0O MOXHO ONpesieNTUTh KaK KPYr YCTAHOBJIEHHBIX 3aKOHOM BJIACTHBIX MOJHOMO-
YHIA OPraHOB TOCYJApCTBA, JOJKHOCTHBIX JIMI] M MHBIX OPTraHU3alMi, KOTOpbIE B TO ke BpeMs SIBJIs-
I0TCS1 ¥ IX 00s13aHHOCTAME . Kpyr TaKMX MOJTHOMOYHI MOXKET ObITh BeChMa IMTUPOKUM U BKJTIOYATH B
ce0s1 «HepaBHO3HAYHbIE» TIOJIHOMOYHSI: OIHU U3 HUX SIBJISIOTCS IJIAaBHBIMU (ITPOUIILHBIME ), IPyTHE
MMEIOT TIOJYMHEHHBIN XapaKTep.

B cuny cr. 43.4 3akoHa 00 apouTpaxHsix cyaax k nomHomounsim CUIT otaeceHo paccmorpe-
HUE JIeJ1 B KauecTBe cyAa nepBoi (1. 1 1 2) u KaccalluoHHOUM MHCTaHIMM (I1. 3), epecMoTp Jes1 1o
HOBBIM Ml BHOBb OTKPBIBIIUMCS 00CTOsITeNIbcTBAM (T1. 4). DT0, OeccriopHo, 2aaskbie (npogdhunvhule)
noanomouuss CUIL. B 1o e Bpems B 1. 5 Ha3BaHHOU CTAaTbH MEPEUUCIICHBI U NOOUUHEHHbIE (8CNO-
moeamenwvrole) nonHomounst CUIT: 1) oopamienne B KC PO ¢ 3anpocom 0 mpoBepke KOHCTUTYIH-
OHHOCTH 3aKOHa, IPUMEHEHHOTO WJIM TOIeXAIero MPUMEHEHHUIO B pacCMaTpUBAEMOM UM Jiefie; 2)
u3ydyeHue 1 00001IeHre CyaeOHOI MPAKTUKH; 3) MOATOTOBKA MPEI0KEHUI IO COBEPIIIEHCTBOBAHUIO
3aKOHOB M MHBIX HOPMATHBHBIX MTPABOBBIX aKTOB; 4) aHAIN3 CYAeOHOW CTATUCTHKH.

To ecTb B IMIMPOKOM CMBICIE TOHSITHEM «KOMIIETEHIIMS» OXBATBIBAIOTCSI BCE MOJIHOMOYHS
CUII, otHOocsmuecs K cepe ocymiecTBiaeHrs (PyHKIUHI M0 peanu3auy CyaeOHON AesTeTbHOCTH.
B y3Kk0oM ke cMbIcie TaHHOE TIOHSITHE UCTIONB3YeTCsl 17151 0003HAYECHUS TOJIBKO 21a6H020 (npoguns-
H020) TIOJTHOMOYM I — OTIPaBJIeHUE ITpaBocyaus. M MMeHHO 310 (y3KO€) 3HaAYEHUE AHATIU3UPYEMOTO
MOHSATHS OyJeT pacCMaTpUBAThCS Jajiee B TOM U CIAEAYIOIIEeH I1aBax HACTOSIIEH padoThI.

Kak u3BecTHO, MpaBonpuMeHUTEbHAS AEATEIBHOCTh OCYIIECTBIISETCS LEIbIM PSJIOM YIOIHO-
MOYEHHBIX OpraHoB. M K opraHam rpaxaaHCKON I0PUCAMKIIUK OTHOCSTCS HE TOJIBKO Cy/bI (Cy oOImeit
IOPHUCIUKITNN, apOUTPAXHBIN CYJ, TPETEUCKUI Cyl), HO U MHBIE YIIOJTHOMOUEHHBIE OpPraHbl (Hanpu-
Mep, OpraHbl HOTapuara, OTeK! 1 TIONeYUTesbCTBA).

B pamkax ocyiecTBiieHusI MPpaBONPUMEHUTETHHOM IeSITeIbHOCTH OPTraHbl IPak IaHCKOW I0pHUC-
IVKIIMY HaJIeJIeHbl TIPAaBOM pa3peliaTh pa3sHOro poja IOpUAWYecKre Jefia, BO3HUKAIIMe B chepe
rpakaaHckoro ooopora. M 3nech HEOOXOAMMO 0CO00 OTMETHTh, YTO IO IOHATHEM «IOPHIUECKOe
IeJ10» TMPUHSATO TIOHUMATh He TOJIBKO cnop, IepeJaHHbIA Ha pa3pelieHre Cyaa, HO U 8CsiKull Opyeol
cayuaii, KOTOPBIA B CUITy CBOETO XapaKTepa HYKIAeTCsl B PEIIEHHH, T. €. B OCYIIECTBICHUN KOMITIe-
TEHTHBIM OPraHOM MPABONPUMEHUTETEHON JeSITEIbHOCTH.

WHbIMU c/10BaMU, TIOHATHE <I0PUAHYECKOe JeJI0» YIOTpeOseTcsl Kak B OTHOLLEHUN Cnopos,
riepeaBaeMbIX Ha pacCMOTpeHue cyna (Korjaa pedb UeT O HapyIIeHHOM WIIM OCTIOPEHHOM CYOBEK-
THBHOM ITpaBe), TaK U B OTHOLIEHUH BONPOCO8, HYHCOAIOUUXCS. 8 PEUMEHUU NPU OMCYMCMEUL CRopa
(ymocToBepeHre HOTapUyCOM JOBEPEHHOCTH, PErUCTpaliysl MpaB Ha HEABWKUMOCTD U T. 11.). C yde-
TOM CKa3aHHOTO JIESATEJIbHOCTh OPraHOB TP JAHCKOH I0PUCIVKIMY TPAIUIIMOHHO OAPA3IEISIIOT Ha
CnopHyro 1opucoukyuro (paspelieHue CropoB O IMpase, ocyliecTBiIsieMoe cynamu®) u beccnopryro

¥ Cm., Hanpumep: Ocunos FO.K. TlonBeqOMCTBEHHOCTb IOPAANUECKUX Jel: Yueo. mocodue. Cepaiosck, 1973. C. 11. IIpuatom B
JIMTepaType yKa3blBaeTCsl, 4TO HaJleJIeHne KOMIETEHIeH «yIPaBIIIOEero CyobeKTa O3HavYaeT BO3JIOKEeHIE Ha YIIPaBIIsIeMOro oomieit
00SI3aHHOCTH MOJUMHEHSI BJIACTHBIM BEJIEHHSIM TIEPBOTO, JIEHCTBYIOIIETO B paMKax 3akoHa» (Akoenes B.®. I'paxkJaHCKO-TIPaBOBOI
METOJI peryJIMpOBaHKsl OOMEeCTBeHHBIX oTHOmeHwA. CBepmioBek, 1972. C. 148). IlogpobHee cm.: Posckosa M.A., I'azkosa M.E.,
Casuna M.A. AxryanbHble TPoOIeMbl YHU(PUKAIIMY I'PakJaHCKOTO MPOLECCYaTbHOTO M apOUTPaKHOTO MPOLECCYaTbHOTO 3aKOHO/A-
TenberBa: MoHorpadus / [og o6mr. pen. M.A. Poxxkosoit. M.: UTHOPA-M, 2015 (aBTop ovepka 2 — M.A. Poxkosa).

60 Bripoyem, [eATebHOCT Cy/IOB OXBAThIBAET KaK CIOPHYIO IOPUCIMKLMIO (pa3pellieHne CIIOPoB O TPaBe), Tak U B CHELMATBHO
YCTAHOBJICHHBIX 3aKOHOM CJlydasix OECCIIOPHYIO IOPUCANKLIMIO: 11 apOUTPaKHBIX CYIOB — YCTAHOBJIEHHE (DAKTOB, MMEIOIIUX I0PUAN-
YyecKoe 3HauyeHue, a i CyJOoB OOLIed IOPUCIMKIMY — IOMUMO YCTaHOBJIEHHUS (DAKTOB, MMEIONIUX IOPUIMUECKOE 3HAUEHUE, TAKKE
pellIeHre HHBIX BOIIPOCOB B MOpsiike 0codoro npoussoxcTsa (nogpasa. IV I'TIK P®).
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ropucoukyuro (3a1a4a KOTOPOM COCTOUT B YIOCTOBEPEHUH U (PHKCAIIUK OSCCIIOPHBIX MPaB M 00CTOS-
TEJIbCTB, PEIICHUM MHBIX TIPABOBBIX BOIIPOCOB — KaK, HAIPUMED, JesiTeIbHOCTh PocriatenTa).

Bcesikuii opra rpaxIaHCKON IOPUCTUKIIMU OCYIIECTBIISIET CBOIO IEATEIbHOCTD (CBOIO IOPUC/IUK-
[IMI0) B CTPOTO OTBEAECHHBIX 3aKOHOM paMKax — B Ipefenax cOOCTBEHHOU kommereHun®. Benen-
CTBHUE 3TOTO IPU MOCTYIUIEHUH HA €r0 PACCMOTPEHHE KOHKPETHOTO I0PUIMUYECKOTIO Jiesla IepBOoYe-
PEIHBIM BOIIPOCOM, KOTOPBIM JIOJKEH OBITh PEIlleH STUM OPraHOM, SIBJISIETCS BONPOC HAJUYMS Y
Hero KOMIeTeHINH Ha pa3penieHne 3Toro aeja. [Ipy orcyTcTBum y oprana rpax/1aHcKOU I0puc-
JUKIIMY KOMITETEHIIMY B OTHOILICHUH MOCTYIUBILIETO JIeJ1a BBIHECEHHOE STUM OPraHOM pelieHue WK
COBEPIIIEHHOE VM JICHICTBHE B JIIOOOM CTydae He MOKET ITPU3HABATHCSI COOTBETCTBYIONIMM 3aKOHY. B
CUJTy CKQ3aHHOTO BOMPOC HAJTMYMSI KOMIIETEHIIUH SIBJISIETCS TPUHIMITUATIBHO BaKHBIM.

BesyciioBHO, pasrpaHuyYeHue KOMIETEHIIMA MeXAy OOJBIIMHCTBOM OPraHOB T'PaXJaHCKOM
IOPHUCIUMKIINKA He BbI3bIBaeT MpooneM. Ho WHBIM OyieT BBIBOA OTHOCHUTEIBHO pa3rpaHUYeHHs] KOM-
METEHIIUM MEK/1y TOCYIapCTBEHHBIMHU CyJaMU — CyAaMH OOIIel IOPUCIUKIMA U apOUTPaXHBIMU
CyAaMH, YTO BO MHOTOM OOYCJIOBJIEHO CYIIIECTBOBAHHEM DPA3IMUMii B TPaKJAHCKOM TPOIeCcCyasib-
HOM M apOUTPaXHOM TIPOIIECCYaTbHOM 3aKOHOAATENbCTBE U pasHuIel B noaxogax BC P® u HeiHe
yrpazgHeHHoro BAC P® k perieHuio BOPOCOB MOABEJOMCTBEHHOCTH Aei. Oco0yio aKTyalbHOCTh
JaHHBINA BOMPOC MPHOOPETAET B YCIOBUSIX CyAeOHON pepopMbl, 0ObETMHUBIIIEH IBE CCTEMBI CY/IOB B
HEPAPXUUYECKU BHICTPOCHHYIO CTPYKTYPY, BO3IJIABJISIEMYIO OIHUM PYKOBOAAIIMM opraHoMm — BC PO,
KOTOpbI ¢ 6 aBrycta 2014 r. cTas eAMHCT-BEHHBIM BBICIIUM CYAEOHBIM OPraHOM IO TPaXJAHCKUM
JeJ1aM, pa3peleHnIo SKOHOMUUECKUX CIIOPOB, YTOJIOBHBIM, a/IMUHUCTPATUBHBIM 1 MHBIM J€JIAM.

Oo6parasich K MOHSATHIO «KOMITETEHIIMST» ¥ 0003HAYMB MTPOOIEMY CTOJIKHOBEHH ST KOMITETEHIIUH
CYJIOB 00I1Ieli IOPUCAUKITMH U apOUTPAKHBIX CY/IOB, CIeAyeT 0CO00 MOTYePKHYTh, YTO TAKOE CTOJK-
HOBEHHE MMEET MECTO TOJIbKO B OTHOIIEHUH IJIABHBIX (MPOMUIIbHBIX) MOTHOMOYHIA, TOTJa KaK MoJI-
HOMOYHSI, HOCSIIIIUE MOIYMHEHHBIN XapaKTep, He MepeceKaloTcs U He TPeOyIoT pa3rpaHUUYeHUsI.

BcenenctBre cka3zaHHOTO «KOMNemeHmHublli cyo» B IIUPOKOM CMBICIIE €CTh CY[, 00JIaJalonui
MOJIHOMOYHSIMU Ha pa3pelieHre onpeeIeHHbIX 3aKOHOM KaTeropuil IopuIndecKux aei. Tak, apouT-
pakHbIi cyf 1o cmbicay 4. 1 cr. 27 AIIK P® gBisieTcss KOMIETEHTHBIM Cy[OM B OTHOIIIEHUU KO-
HOMHYECKHX CIIOPOB M JIPYTHX JieJl, CBSI3aHHBIX C OCYIIeCTBJIEHNEM NMpeaNpHHIMATEIbCKOH
1 MHOHM SKOHOMHUYECKOH AeATeJbHOCTH 2.

KomneTeHuust 0TeuecTBEHHOIro rocy1apcTBEHHOTO CyJja Ha pacCMOTPEHUE KOHKPETHOIO I0pU-
JAMYECKOTO JIesia OTPeIeSIeTCs MPEkIe BCEro B 3aBUCUMOCTH OT CBOKMCTBA MO/IB€IOMCTBEHHOCTH %
3TOro J1eJjia, 4Yto 00yCJIOBJIEHO CYIIECTBOBAaHHEM B OTEUECTBEHHOU CY[eOHOW CUCTEME ABYX IMOJICH-

61 YO pranueckue aea XapaKkTepH3yI0TCs 3HAYUTETHHBIM MHOrOOGPA3HEM, M BO H30¢KAHME CTONKHOBEHHIA MEK Iy OPraHAME IPa-
JAHCKOH I0PUCIMKIINM KakI0MY U3 HUX 3aKOHOM OTBEJICH OIIPE/IeICHHBII KPYT ASSITEIBHOCTH, «B TPAHUIIAX KOTOPOTO €My NPeoCTaB-
JICHO TIPAaBO U BMECTE C TEM BMEHEHO B 0013aHHOCTb COBEPIIATh OIPE/IE/ICHHbIC JEHCTBUSA. DTOT KPYr AesTenbHOCTH, — nuier E.B.
BacbkoBckuit, — Ha3pIBaeTcs komneTeHuuen» (Bacvkosckuti E.B. Kypc rpasxknanckoro npouecca. T. 1. M., 1913. C. 484).

02 p Y3KOM CMbICAe TION TIOHSITHEM «KOMREMeHmMHbIL Ciy0» OOBIYHO TIOHNMAETCSI Cy/l, B CHITy 3aKOHa 00JIa Ao TOITHOMOYNSIMU
Ha pa3pelleHre ITepeJaHHOTO Ha er0 pacCMOTPEHHE KOHKPETHOTO I0pHANYECKOro aena. Tak, TpeTefCKuiA Cyx sIBISIeTCS] KOMIIETEHT-
HBIM CYIOM B TeX CIIy4Jasix, KOT/Ja NepefiaBaeMblil Ha €r0 pacCMOTpPEeHIe KOHKPETHHIH CIop 00J1a/1aeT CBOMCTBOM apOUTPaOMIIBHOCTH, &
apOUTpakHOE COIIAIeHNe, 3aKTI0YeHHOEe CTOPOHAMH T'PAKJAHCKOTO IPABOOTHOIIEHHUsI, IEHCTBUTENBHO, HE YTPATHJIO CHITy M MOXET
ObITh HcrionHeHo. CrelyeT OTMETHTD, YTO YIIOMHUHAHKE O TPETEHCKOM cyje 3[eCh He CIIyJaliHO (XOTsI TPeTeHCKUIl CyJ He SIBIISeTCS
MPEIMETOM PacCMOTpPEHHsT), MOCKOMBKY 1. 1 cT. 11 'K P® oTHOCHT K cyaam, 0671a1ai0yM KOMITETEHIUEH 110 pa3pelleHUIo TpaxIaH-
CKO-TIPaBOBBIX CIIOPOB, HE TOJILKO FOCYAAPCTBEHHBIE CYABI (Cy/ 00IIel I0pUCANKIINY, apOUTPAKHBIH CY[), HO ¥ CyIbl HETOCYJApPCTBEH-
HbIe — TpeTeiickue cyasl. [1pu aTom cornacHo panHoi crathe 'K PO cyne6nas 3ammTa ocyIecTBiseTcs B COOTBETCTBUH C MOBEAOM-
CTBEHHOCTBIO JIeJI, YCTAaHOBJIEHHOH IPOIIECCYaIbHBIM 3aKOHOAATETECTBOM.

63 B orHOWIEHIH IOHATHS TOABEIOMCTBEHHOCTH MLA. I'ypBuu nomuepkuBan: «Korga Mbl TOBOPUM O TOM, UTO JENO MOIBEIOM-
CTBEHHO Cy[y, Mbl IMEEM B BUJly, YTO UMEHHO CyJ, a He Jpyroe aJMUHUCTPATUBHOE yUpeXkJeHUE, TPABOMOYHO Pa3pelltTh CIOp.
HanpotuB, HEMoOABEAOMCTBEHHOCT JiefIa Cy/y O3HAuaeT, YTo He Cy, a APYTroe yUpexkAeHHe KOMIETEHTHO Pa3pellinTh CIOp 10 3TOMY
neiny. [IpaBritbHO onpejieieHNe MOABEIOMCTBEHHOCTH KaK pasrpaHUUeHNe KOMITETEHIIMU ME:K Ty CYJIOM, C OJIHOW CTOPOHBI, U IPYyTUMH,
B YAaCTHOCTU aJMUHHCTPATUBHBIMU yUPEKIEHUAMH, — C apyroi» (I'ypeuu M.A. IlpaBo Ha uck // I'ypeuu M.A. VI30paHHble TPY/bI.
T. I. Kpacnomap, 2006. C. 102). C y4eToM 3TOro NpuHATO MOAPa3IesATh MOIBEJOMCTBEHHOCTD e IOPUCAUKLIMOHHBIM OpraHaM U
CyieGHYIO TOJIBE/IOMCTBEHHOCTb.
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CTeM — CyJIOB OOIIel IOPUCTUKIIU U apOMTPaXHBIX CYA0B. IMEHHO BOITPOCH OJBEJOMCTBEHHOCTH
u OyayT pa3Ouparbcs Jajiee B HACTOSIIIECH TIaBe.

OcobeHHOCTBIO CYIeOHO TOIBEJOMCTBEHHOCTH BCETAa ObUIO TO, UTO NPAGUAA O Hell O0NHCHBL
3aKpennsimvCst MOAbKO 8 ghedepanvrom 3axkore. [IprudeM 3Ty MpaBuiia MOIIIU COAEPKATHCS HE TOJTBKO
B IPOIIECCYaTbHOM 3aKOHO/IATENILCTBE, HO U, B HEKOTOPBIX CIIy4asix, B 3aKOHOJATEIbCTBE MaTepUallb-
HOM®,

Ho npaBuiia mogBeioMCTBEHHOCTH €)1 HE MOT'YT OIPEAEIATHCA HOPMAaTUBHBIMU ITPABOBBIMU
AKTaMM MHOT'O YPOBHS, YUMUTHIBAS, YTO «ITPOLIECCYAIBHOE 3aKOHOATENBCTBO» B CHILY II. «O» CT. 71
Koncturynuu P® otHeceHo k deaepaibHOMY BeieHuo. Tem Oosiee OHU HE MOTYT IIPOM3BOJIBHO pac-
[IAPSITHCS TIOCPECTBOM CYAEOHBIX pa3bsCHeHHH (cM. 00 3ToM nozipodHee § 1.5 HacToseit paboTsl).

4 Tax, B nHpopmarrionoM rmuckMe BAC P® ot 25.05.2004 Ne C1-7/YTI-600 «O denepabHbIX 3aKOHaX, IPUMEHSIEMbIX apOuUT-
Pa)XHBIMU CYJaMH B COOTBETCTBHH C COIEPXKAIIMMUCS B APOUTpPakHOM IpoLieccyalbHOM Koziekee Poccniickoit deniepatiuit oTchuIou-
HbIMU HOPMaMU» YKa3blBaJIoCh Ha Oosee yeM 80 3aKOHOJATENbHBIX AKTOB, KOTOPbIE COAEPKAT TOJNOKEHHs], KACAIOMNECs MOABEI0OM-
CTBEHHOCTH JIeJI.
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KoHen 03HaKOMHUTEJIBHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.
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