B.A. Mukpiokos
[.A. MukpiokoBa

€ AN & B rPAXKIAHCKOE
Q [MPABO

R % 4 |
S . T
Al
B PR
AL AL g
Bs
1 M

: : i;- k

"% YueBHoe nocobue ana 6akanaspos

£ -~
& s AR [y
RERT AP e




Buktop MUKPIOKOB

BBeeHune B rpakJaHcKoe IpaBo

«CraryT»

2016



YK 347
bbK 67.404

MuxkproxkoB B. A.

Beepnenue B rpaxaanckoe npaBo / B. A. MukpokoB — «Crtaryr»,
2016

ISBN 978-5-8354-1283-9

B Hacrosiiem nocoduu npeacrapiieH yueOHbId MaTepral 1o OOIIMM MOJIOKEHUSM
I'PaXJAHCKOTO TpaBa, YCBOGHUE KOTOPBIX UMEET OCHOBOIIOJIAraioliee 3HaueHue
1Sl U3y4YeHUs TIOJIHOTO Kypca 3Tor (pyHIaMeHTaIbHOU yUeOHOU TUCIIUATIIVHBL.

Te, KTO BIiepBBIE OOPATUTCSA K 3TOMY ITpeaIMETY, HAlIyT B TOCTYIHON popme
OCHOBHBIE TTOHSITUMHBIE XaPAKTEPUCTUKHU I'PaXKJAHCKOTO MpaBa Kak OTpaciu
MpaBa, KaK HAyKU U KaK y4eOHOU JUCHHUIUIMHEL, a Te, KTO yXke OBJiajie] 0a30BbIMU
I'PaXJAaHCKO-TPABOBBIMU 3HAHUSIMU, CMOTYT MOYUYUTh YIIYOIeHHYI0 HH(OPMAIUIO
M0 HEKOTOPBIM CJIOXKHBIM MPOOJIEMaM COBPEMEHHOI'0 IPaskAaHCKOTO MpaBa, B
YaCTHOCTU O MPUHIIUIE JOOPOCOBECTHOCTU B I'PaKIAHCKOM IpaBe, O (DYHKIIUSX
I'PaXJAHCKOTO TpaBa, O MPUMEHEHUU I'PaKAaHCKOTO 3aKOHOIATEIbCTBA 110
aHaJIoruu. XOpOIIUM MOJCTIOPHEM [IJIs1 CTYAEHTOB, OOSI3aHHBIX COIIACHO

y4eOHbIM IJIAaHAM BBITIOHSATH PA3HOTO POJIa MUChbMEHHBbIE PA0OTHI, a TAKKe JIsl
TeX, Ubsl AESITEJIbHOCTh CBSI3aHa C HEOOXOAMMOCTBIO TIOATOTOBKY I'PaK IaHCKO-
MPABOBBIX JOKYMEHTOB, CTAHYT COOTBETCTBYIOIIME METOINYECKUE PEKOMEHIAIINH,
MOMEIIeHHbIE B MOCJIeIHeN raBe nmocoous. [Ijist cTyIeHTOB I0pUINYECKUX BY30B U
(pakysibTeTOB, a TaKXKe ISl BCEX, KOMY 3HaHKE I'PakJaHCKOro MpaBa HeOOXOAUMO B
UX PO eCCUOHATIBHON eI TeTbHOCTH.

VIIK 347
BBK 67.404



ISBN 978-5-8354-1283-9 © Mukpiokos B. A., 2016
© CrartyT, 2016



B. A. Mukpiokos, I'. A. MukpiokoBa. «BBeneHue B rpakJaHCKOE ITPaBO»

Coaep:xanue

IIpunATHIE COKpaIeHNs

I'nasa 1
§ 1. [NoHsiTHE ¥ peAMET rPak JAHCKOTO MpaBa
§ 2. Meton rpaxIaHCKOro npansa

Konen o3HakoMUTENBHOTO (PparMeHTa.

oo o0

14



B. A. Mukpiokos, I'. A. MukpiokoBa. «BBeneHue B rpakJaHCKOE ITPaBO»

BukTop AjlekceeBnd MHUKPIOKOB,
I'annna AnekceeBHa MuKpIOKoOBa

BBeaeHue B rpakaaHCKoe IIPaBo

© MukpiokoB B.A., Mukpiokora I'.A., 2016
© UznarenbctBo «CTaryT», peNoarotoBka, opopmieHue, 2016

%k %k %k



B. A. Mukpiokos, I'. A. MukpiokoBa. «BBeneHue B rpakJaHCKOE ITPaBO»

IIpuHATHIE COKpaLleHUs

AIIK P® — ApOutpaxHbiil ipolieccyaibHblil Kogeke Poccuiickoit Penepariu ot 24 uions
2002 roga Ne 95-d3

I'K P® - I'paxxpanckuii kogeke Poccuiickoit ®enepanuu, yacts nepsas ot 30 Hos0ps 1994
roga Ne 51-®3, yactb Bropas ot 26 sHBaps 1996 roga Ne 14-®3, yactb TpeTbs oT 26 HOs0ps 2001
roga Ne 146-®3 u yacts yerBeptas ot 18 nekadpst 2006 roma Ne 230-D3

I'TIK P® — ['paxnaHckuii miporieccyaibHblil kKofeke Poccuiickont Peneparu ot 14 HOSOPs
2002 roga Ne 138-d3

BAC P® — Bricimii Apoutpaxusiii Cyn Poccuiickoii ®eneparmm

Bectanuk BAC P® — Bectnuk Beoiciiero Apourpaxsoro Cyna PO

Benomoctu CH/I u BC P® — Benomoctu Che3na HapoaHbix AerytatoB Poccuiickoint ®ene-
paumu 1 BepxoBHoro Cosera Poccuiickoint ®epeparyu

C3 P® - Cobpanue 3akoHOAaTebeTBa Poccuiickoit depeparn

CK P® - Cewmeiinbiii koaekc Poccuiickoit @enepanuu ot 29 nekadpst 1995 rona Ne 223-93



B. A. Mukpiokos, I'. A. MukpiokoBa. «BBeneHue B rpakJaHCKOE ITPaBO»

I'maBa 1
I'paxk1aHCKO€ IPaBo KakK 0TPacJb npaBa

§ 1. IlonsiTHEe U IPpeAMET rpakJJaHCKOro mpaBa

['paskraHCKMM MpaBOM MPUHSTO HAa3bIBATh MO MEHBILIEH Mepe yeTbipe (heHOMEeHa:

@ orpaciib npasa;

@ COBOKYITHOCTh UCTOUYHHUKOB, COAEPKAIINX TPakJAHCKO-TIPABOBbIE HOPMBI;

@ oTpaciib IPUINIECKON HAYKH;

@ y4yeOHYIO0 IMCIUIUINHY.

TepMUH «TrpakAaHCKOe MPABO» TaKKe UCHONIb3YETCs ISl 0003HAUEHH S OIHOTO U3 JIEMEHTOB
MIPaBOOTHOIIIEHHS — KOHKPETHOTO CyObEKTMBHOT'O IPaXkJAHCKOTO ITpaBa Ope/IeNICHHOT0 JIMiia (TipaBa
COOCTBEHHOCTH, MpaBa apeH/bl, TpaBa Ha MoTy4YeHue JeHer 32 MPOJaHHYIO Bellb U T. I1.).

B nanHO# raBe peus MOMIET O rpakJAaHCKOM ITPpaBe B IEPBOM U3 YKa3aHHBIX 3HAYECHUH.

B Teopuu mpaBa oTpaciipio MpaBa MPU3HAETCS CUCTEMa OTHOCUTEIbHO OIHOPOJHBIX MPaBO-
BBIX HOPM, PETYJIHMPYIOIIUX ONpee/ieHHbIMU TPUeMaMK Ha OCHOBE OOIIMX TIPUHITUIIOB W (hyHKITUIA
000c00s1eHHYI0 c(hepy OOIIECTBEHHBIX OTHOIIICHUT.

COOTBETCTBEHHO KOMILJIEKCHAsI XapaKTEPUCTUKA OTPACIM TIpaBa BKJIIOYAET B ceOs1 0003Haue-
HUe TIpeIMEeTa PeryImpoBaHus (MpeaMeTa OTPaciiv), BhIsSBIEHHE MeTosia (CIOCOOOB) peryIMpoBa-
HUs (METo/Ia OTPAC/IN), AaHAJIM3 OCHOBHBIX Hayasl (IIPUHIIMIIOB OTPAC/H), YCTAaHOBJIEHHE BHYTPEHHE!
B3aUMOCBSI3M U U depeHIInaluy BXOIAIIMX B OTPACib IPABOBBIX HOPM (CHUCTEMBI OTPACIIH), OTIpe-
JeJieHus MpeodIaJaoluX 3aa4, OCHOBHOTO COLMAIBHOTO HA3HAYEHUSI 3aKPEILISIEMbIX B ITPABOBBIX
WCTOYHMKAX NPaBUJI NOBeAeHUs ((PyHKIMI OTPACIN).

VMeHHO B TakoM MOpsIIKE C OMOPOid Ha (pyHAaMEHTATbHBIN I'Pak JAHCKO-TIPABOBOM 3aKOHOAA-
TeJIbHBIA aKkT — ['pakaaHcKkuil Koeke P®, Bbipakalonuii U3BECTHYIO OTPACIeBYI0 000COOIEHHOCTh
IPaXJaHCKOTO 3aKOHOJATENIbCTBA, OyleT OCBEIaThCs MOHATHE I'PaXJAHCKOrO MpaBa Kak OTpaciu
npasa.

IIpeameTr rpakJaHCKOro mpaBa COCTABISIOT OOLIECTBEHHbIE OTHOIIEHUsS, KPYI KOTOPBIX
odepueH B cT. 2 'K P® nyTtem ykazaHus Ha CYIIECTBO 3THX OTHOIICHHI, X YYaCTHUKOB M OCOOEHHO-
CTU MX B3aUMHOTO IpaBoBoro noyoxeHust. Ctatbst 2 'K P® He cTaBUT cBoei 11eJ1bI0 JaTh UCUEPITbl-
BAaIOLIMIA epeyeHb UM BCEOXBaThIBAIOIEe OIpeeieHue OTHOIICHU, BXOASIIMX B MPEIMET Ipaxk-
JAHCKOTO MpaBa, OHa JIUIIb B OOIIMX YepTaxX PaCKPhIBAET UX MPUPOLY U COepKaHe KaK OTHOIICHUIA,
CKJIQ/IBIBAIOIIIUXCSI TI0 TIOBOIY BO3HMKHOBEHUSI M OCYIIECTBJICHUS TpaBa COOCTBEHHOCTU WM APYTUX
BEIIIHBIX MIPaB, NPaB Ha Pe3YJIbTaThl MHTEJIEKTYAIbHOM AESITeIbHOCTU U IPUPABHEHHBIE K HUM Cpe/l-
CTBa MHIUBU/yaTU3alMU (MHTEJUIEKTYaJIbHBIX NIPAB), BOSHUKHOBEHUSI U UCIIOJIHEHU S TOTOBOPHBIX U
MHBIX 00513aTENbCTB, a TaKKe JIPYTMX UMYILECTBEHHbBIX U JTMYHBIX HEMMYIIECTBEHHBIX OTHOIICHUIA,
OCHOBaHHBIX Ha PaBEHCTBE, ABTOHOMUH BOJM W UMYIIIECTBEHHON CaMOCTOSITEJIbHOCTH YYaCTHUKOB.
B uncne nocnegnux cr. 2 'K P® HazpiBaetr rpaxaan (pusnyeckue mua, T. €. rpaxaade Poccuii-
ckoil denepaluyl, THOCTPaHHBIE TPaXkkJaHe U Jiula 0e3 TpakJaHCTBa), IpUANYecKre ula (B ToM
yicjie THOCTpaHHbIe) U MyOnuyHble oOpa3zoBanus — Poccuiickas ®enepanius, cyobekTsl Poccuiickoi
denepary, MyHUIMNATBHbIE 00pa3oBaHusl. OUeHb BaXHO, YTO BCE 3TH CYOBEKTHI, HECMOTPS Ha
UX OOIIECTBEHHYI0 3HAUMMOCTh, UX U3BECTHOCTh, chpepy M MacimTaObl UX JNESITEIbHOCTH, CPOK HX
(buzrUecKoro WM IPUANYECKOTO CYIIECTBOBAHMS, BCTYAIOT B PErYJIUpyeMble I'PakAaHCKUM Ipa-
BOM UMYIIIECTBEHHbBIE 1 JIMYHbIE HEMMYIIIECTBEHHbIE OTHOIIIEHHS Ha HaYaJlaX paBHOTO, aBTOHOMHOTO,
He MOJYUHEHHOTO APYT APYTY, UMYIIECTBEHHO 0O0COOIEHHOTO MOMOKEHMUSI.
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Kpowme Toro, B 1. 2 c1. 2 'K P® ycraHoBiieHO, U4TO IpakJAHCKMM 3aKOHOJATEILCTBOM 3allly-
IIAI0TCS HEOTYYXJaeMble IpaBa U CBOOOBI YeIOBeKa M Jpyrue HemareprasbHble OJ1ara, ecim UHOe
HE BBITEKAET U3 CYILECTBA STUX HEMaTepUAJIbHBIX OJar.

Otpaxenre B cT. 2 'K P® TonbK0 0011Ie0preHTHPYIOIIETo MOAX0/1a K OMpe/Ie/IeHHIO peaMeTa
IPaXJAHCKOIO MpaBa U MCIOIb30BaHUE B HEN PA3IMYAIOLIMXCS 110 3HAUYEHUIO BBIPAKEHUH «PEryJiu-
POBaHKE OTHOIICHHIT» M «3alllUTa MpaB, CBOOO U APYTUX HEMaTepUaIbHBIX Oar» JaloT MOYBY IS
HAYYHBIX CIIOPOB O CTPYKType IIPeaMeTa I'pax JaHCKOIO Ipasa.

He BbI3bIBaeT COMHEHMII BBIBOJI, YTO OCHOBHYIO YacTh PETyIUPYEMBIX I'PaXKAAHCKUM IPaBOM
OOIIECTBEHHBIX CBSA3EW COCTABJISAIOT MMYIIECTBEHHbIe OTHOIIEHHMSI — OTHOIICHUS MeXIy (hU3M-
YECKMMHU, I0PUAMYECKUMU U ITyOJTMYHBIMU JIMIIAMU 110 TIOBOAY MPUHAIJICKHOCTH, UCTIOIb30BAHMUS,
MPOM3BOJCTBA M OOMEHA UMYITIECTBEHHBIMU OJ1araMu, UMEIOIIMMHU OTPEOUTENBbHYIO 1 MEHOBYIO CTO-
UMOCTb, T. €. SIBJISIIOIIMMHUCS] TOBAPOM B SKOHOMHYECKOM CMBbICTIE .

NmymecrBenHble oTHOIIEHUS AU depeHIrpyoTcs N0 pa3iuyHbIM ocHoBaHUsIM. Henocpen-
crBeHHO U3 cT. 2 'K P® ycmarpuBaercs nesieHue MMYIIECTBEHHBIX OTHOIIEHWI Ha CTaTUYECKUE U
JUHAMUAYECKHUE.

CraTrnueckue OTHOIIEHUS! CKJIA/IBIBAIOTCS B CBSI3U C 3aKPEIJIEHUEM SKOHOMUYECKMX LIEH-
HOCTel 32 KOHKPETHBIMU JIMIIAMH Ha aOCOMIOTHBIX TpaBax. [IpaBo cOOCTBEHHOCTH W JIpyrue Belll-
HbIEe TpaBa OTPAKAIOT MPUHAUIE)KHOCTh MaTepHabHBIX OJar y4aCTHHKaM T'pakIaHCKO-TTPABOBBIX
oTHoIIeHUH. VIcKiiounTe bHbIe MpaBa 3aKpervIsaioT 32 STUMH CyObeKTaMu 00JIaJaHue HeMaTepuasib-
HBIMU LIEHHOCTSAMY — UMYILIECTBEHHBIMU ITPABAMMU HA UCTIOJIb30BAHUE U PACTIOPSKEHUE PE3YJIbTaTAMU
MHTEJUIEKTYaJIbHOH JIeSITeIbHOCTH M CPeICTBAMU MHIMBHyan3auun. B craTnyeckux (aOCOMOTHBIX )
OTHOILICHUSIX YIIPABOMOYEHHOE JIUIO (COOCTBEHHUK, HOCHTEh MHOTO BEIIHOTO IpaBa, oOIagaTesb
WCKJIIOUMTEJIBHOTO IIPaBa) BIIPABE OTHOCUTBLCSA K IIPUHAMJIEKAIIEMY €My MMYILECTBY (Belam, Ipa-
BaM) KaK K CBOEMY U OTCTPAHATh BCEX APYTUX JIULL, JJI1 KOTOPBIX 3TO UMYILECTBO UYyXKO€, OT ITPOU3-
BOJIBHOT'O BMEILIATEJILCTBA B €I0 JIEJa 110 ITOBOAY TOT0 UMYILECTBA.

JlnHaMu4YecKHe OTHOIICHUS MPEICTABIISIOT COOOM OOIIECTBEHHBIE CBSI3U T10 MIEPEXOIy MaTe-
PUATBHBIX M HEMATEPUATbHBIX SKOHOMUYECKMX IIEHHOCTEeW OT OfiHUX JHIl K ApyruM. Ocoboil yep-
TOM 3TUX OTHOILLEHUI SIBJISETCS MX B3AaMMOOLIEHOUHBIN XapaKTep: X paBHbIE, HE IOIYMHEHHbIE APYT
ApYry, aBTOHOMHBIE T10 CBOEW BOJIE M UMYLIECTBEHHO CaMOCTOSITENIbHbIE YYACTHUKHM CaMM PELIaoT
BOIPOC 00 9KOHOMUYECKOM 11e7IecO00Pa3HOCTH BCTYIJIGHHUS B OTHOIICHUSI TI0 TIepeaade MpuHaie-
JKaIero UM MMyLIECTBA Ha ONPEAEICHHBIX yCIoBUAX. [lonasisonyio yacte JMHAMAYECKHX OTHOLIE-
HUI 00pa3yloT BO3Me3qHble (TOBApHO-ICHEXHbIE) OTHOIIEHHUSI: TI0 KYIUIe-TIpojiaXe, apeH/e, Mojl-
paay 1 ap. Bo3ame3aHOCTh IpaAaHCKO-IIPaBOBbIX UMYIIIECTBEHHBIX CBsI3el Ipe3toMupyercs (I1. 3 CT.
423 TK P®). B ciyyasx, yKa3aHHBIX B 3aKOHE WUJIM JJOTOBOpPE, UMYIIIECTBO MOKET MEePerTH K Jpy-
rOMY JIMITY TTOCPE/ICTBOM 0€3B03Me3/IHOr0 OTHOIICHUS: B pe3y/bTaTe qapeHus, ccyapl. Hekotopsie
BU/Ibl IMHAMUYECKMX MMYIIECTBEHHBIX OTHOIIEHUI 0 YCMOTPEHHUIO YYaCTHUKOB MOTYT OBITh KaK
BO3ME3/IHBIMHU, TaK U O€3BO3ME3JHBIMU (HalIPUMep, OTHOLIEHUS 110 TIOPYYEHHIO, XPAHEHUIO, 3aiMY).

Crarps 2 'K P® noapaszzaensier uMyIIeCTBEHHbIE OTHOLLIEHUS] JUHAMUKU TI0 OCHOBAHUIO MX
BO3HMKHOBEHUSI HA JOTOBOPHBIE (TTOPOXkJaeMble COrIallieHueM YUYaCTHUKOB I'PakIaHCKOTO 000poTa)
Y MHBIE 00s13aTeNIbCTBA (BO3HUKAIOIINE, HATIPHMED, BCIIEICTBIE TPUUYMHEHUS Bpeaa, HEOCHOBATEIb-
HOro 00oraIieHus).

Bropas yacte npeaMeTa rpaxJaaHCKOro IpaBa MpeAcTaB/eHa HEHMMYIIeCTBEHHBIMH OTHO-
LIEeHNSIMH, T. €. TMIIEHHBIMA S5KOHOMUYECKOTO COAEPKaHMsI OOIIECTBEHHBIMU CBS3SIMU, CKJIAIbIBA-
IOIIMMHUCS 10 TIOBO/LY HE UMEIOIIUX MMYIIIECTBEHHOW MPUPOIbl 00EKTOB. IMEHHO ¢ COCTABOM 3THX
OTHOILICHUH CBsI3aHa OOJIbIIIast YaCTh HAYYHBIX JUCKYCCHIA.

! TyGokue necieioBanmst perympyeMbIX IpaskIaHCKIM PABOM MMYIIECTBCHHBIX OTHOIICHHIA, B TOM YHC/IE AHATH3 MX COOTHO-
IIeHHs1 C TIOHATHUEM HETOBJIACTHBIX ITPaBY M BOJIE JIIOfIei TPOM3BOJICTBEHHBIX OTHOIIEHUH, cM. B paborax: Axekcees C.C. Ilpenmer
COBETCKOTO COLIMAIMCTUYECKOrO IpakJAaHCKOIo MpaBa: YueHsle Tpyabl CeepasioBckoro opuf. uH-ta. T. 1. Ceepmiosek, 1959; bpa-
myce C.H. IIpeaMer u cucteMa COBETCKOTro rpakaHckoro npasa. M.: T'ociopuzaar, 1963.
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BeccriopHo cyiiectBoBaHue B peiMeTe rpaxkJaHCKOTO IpaBa HEMOCPEACTBEHHO TOMMEHOBAH-
HbIX B CT. 2 'K P® Jin4HBbIX HeMMylIeCTBEHHbIX OTHOLIEHMI, BO3HUKAIOIIUX B CBSA3MU C CO3/a-
HUEM HHTEJJIEKTYaJIbHOW COOCTBEHHOCTH — OXPAHSIEMBIX 3aKOHOM PE3y/IbTaTOB MHTEJUIEKTYaTbHOM
JesTeTbHOCTU (ITPOU3BeIeHU, porpamMm s DBM, nzo0peTeHui, CeeKIMOHHBIX JOCTHKEHUN U
ap.) (cr. 1225 TK P®). B pamkax yka3zaHHbIX OTHOILLEHUI pealn3yl0TCs MPUHAAJIEKALIIE aBTOPY
MHTEJUIEKTYaJIbHOTO MTPOYKTa (Ipak JaHUH, TBOPYECKUM TPYIOM KOTOPOT'O OH CO3/1aH) PaBo aBTOp-
CTBa, MPABO HA MM U MHBIE JIMYHBIE (2 3HAUUT, HEOOOPOTOCHOCOOHBIE) HEMMYIIIECTBEHHbIE IpaBa
(m. 1, 2 cr. 1228 'K P®). ITockonbKy JIMYHBIE HEMMYILECTBEHHbIE UHTEJUIEKTyaIbHbIE OTHOILIEHUS
MPEeJONPEAEIAI0T BOSBHUKHOBEHNE NMYIIECTBEHHBIX OTHOLIEHUH B 3TOW chepe MO MOBOY UCKJIIOUU-
TEJIbHBIX (MMYIIECTBEHHBIX) IIPAB Ha Pe3y/IbTaThl MHTEJJIEKTYAIbHOM JIEATENIHOCTH, TO B I0pUANYE-
CKOM JIUTepaType UX TPaJUIMOHHO 0003HAYAIOT KaK CBSA3aHHbIE C UMYIIIECTBEHHBIMH.

JIMCKYCCHOHHO OTHECEHHME K MPEeIMETY IPakJIaHCKOrO MpaBa HE CBA3AHHBIX C UMYIIECTBEH-
HBIMH JIMYHBIX HEUMYILIECTBEHHBIX OTHOILICHHUH T10 TIOBOY HEOTUY:K/IAeMBbIX ITPaB U CBOOO] YeI0BEKa
Y Jpyrux HeMaTeprabHBIX Onar, orMedeHHbIX B cT. 150 'K P® (ku3Hb ¥ 310pOBbE, TOCTOMHCTBO
JIMYHOCTH, JIMYHAS] HEIPUKOCHOBEHHOCTh, YeCTh U I00pOe UMsl, JeJIoBasi pernyTalys, HEMPUKOCHO-
BEHHOCTb YaCTHOM XW3HU, JIMYHAS U CeMelHast TaliHbl 1 11p.). [TouBy 171 COMHEHUN aeT yKa3zaHue
1. 2 ct. 2 'K P® 0 TOM, 4TO 3TH OTHOILIEHUS 3alUINAIOTCS I'PaXkIaHCKUM 3aKOHOAATEILCTBOM, B TO
BpeMsl Kak MPUMEHUTEIbHO K UMYILECTBEHHBIM U JIMUHBIM HEUMYILIECTBEHHbIM OTHOILIEHUSIM TOBO-
putcs 00 UX peryJaMpoBaHuu. JefcTBUTENBHO, peann3alysi JaHHBIX TIPaB M CBOOO, 3aKPETlIeHHbIX
Koucrurynueii PO, T. e. uMmeronumx He cyry0o rpaxJaHCKO-TIPABOBOM, a BCEOOIIUI U B OCHOBHOM
€CTECTBEHHBII XapaKTep, OCYHIECTBIISETCS TPEUMYIIECTBEHHO (DaKTHUECKH, He TpeOysl yCTaHOBJIe-
HUS1 CTIEUUAIbHBIX I'PaKAAHCKO-TIPABOBbIX IPaBUJI MIOBEEHUS IOMUMO [TPOBO3IVIAIIEHUS TUX IIPaB
1 cBOOOJI M 0OecTieueHn sl 3alIUTHl Ha CITy4yaid HeTPaBOMEPHOTO MOCSTATeNIbCTBA.

OpnHako Bpsi[I JIX €CTh MPUHIMITHAJIBHAS PA3HUIIA MEXK/1y ITPABOBBIM BO3/ICHCTBHEM Ha OOIIle-
CTBEHHBIE OTHOIIECHUSI B UX OOBIYHOM M HAPYIIEHHOM COCTOSIHUM M IPABOBBIM BO3/ICHCTBHEM Ha
OOIIECTBEHHbIE OTHOIIEHHS TOJIBKO B CBSI3M C HApYIIEHWEM TpaB MX YYaCTHUKOB, MOO 3alura —
3TO HEOTheMJIEMAs CTOPOHA peryaupoBaHus. IIpuHMas OTHOIIEHHS MOJ CBOIO 3allUTY, [IPAaBO TEM
CaMbIM OIpeJIesIsieT HEIOMYCTUMOE MTOBEJEHUE, T. €. OCYLIECTBIISIET «HETaTUBHOE» PEryIMPOBaHMUE.

Crnenyer OoTMETUTh TakXke, YTO B psfie ClyyaeB HE CBSI3aHHbIE C UMYILECTBEHHBIMU JIMUHBIE
HEMMYILECTBEHHbIE OTHOLLEHUSI MOKHO U HYKHO MOJBEPraTh HE TOJIBKO OXPAHUTEIBHOM periaMeH-
Talliy, HO U «ITIO3UTUBHOMY» PETyJIMPOBAHUIO, KaK 3TO, K IPUMEPY, CAETaHO 3aKOHOAATEIEM IIpUMe-
HUTEJILHO K OIPEICNICHUIO MOPsIIKa TPAaBOMEPHOTO MCTIONb30BaHMUsI N300pakeHUs rpaxaaHuHa (CT.
152.1 TK P®).

Kpome Toro, ecim paccmarpuBarh OOJafaHMe JMYHBIMUA HEMaTEpPUAIbHBIMHM OnaraMy Kak
BBIpaXEHUE OOLIECTBEHHOr0 aBTOHOMHOTO COCTOSTHMSI JIMIIA MOJ0OHO TOMY, KaK MpPHHAAJIEKAIINe
CyObEKTY SKOHOMUYECKHE IIEHHOCTH BBIPAXKAIOT €ro MMYILIECTBEHHYI0 000COOIEHHOCTb U CAMOCTOSI-
TEJILHOCTh, TO CJIeAyeT MPU3HATh, YTO TOJBKO HAIMYME O0EHMX STUX COCTABJISIONIMX CIOCOOHO chop-
MUPOBATh CTATYC MOJTHOLIEHHOTO YYACTHHKA IPakAaHCKOro 000poTa. DTta o01mas mpegHa3sHaYeHHOCTh
MMYIIECTBEHHBIX U HEMMYIIECTBEHHBIX TpaB, 0OpPa3yoIIMX SKOHOMUYECKUI 1 COLIMAIIBHBIN CTaTyC
CyObeKTa, MOATBEPKAAETCS IPUTOAHOCTHIO ISl X BOCCTAHOBJIEHHS TPk JAHCKO-TIPABOBBIX CIIOCO-
60B 3amuThl (cT. 12 T'K P®).

[Tockonbky B c1. 2 'K P® ynoMuHaloTcst TONBKO JIMUHBIE HEUMYILECTBEHHbIE OTHOUIEHUS, TO
HEOYEBUHO, MOKHO JIM Hapsly ¢ HUMM BbIIEJATh B IIPEAMETE IPakJaHCKOTO MpaBa HeJHMYHbIe
HeNMYIeCTBeHHbIe OTHOIIEHUSsI, T. €. OOLIECTBEHHbIE CBSI3M, TAKXKe HEe MMEIOIIe UMYIIECTBeH-
HOT'O XapakTepa U He 3aBUCSIIME OT JEHCTBUS 3aKOHA CTOMMOCTH, HO B TO € BpEMs B OTJIMYKE OT
JIMYHBIX HE 00JIaaloIIe HEPAa3PHIBHOW CBSI3BIO C IMUHOCTBIO UX YYaCTHUKOB. Takoro poga oTHoIme-
HUS B IIPeIMETe TPakJAaHCKOTO rpaBa ObLM BisiBJIeHB O.A. KpacaBUMKOBBIM M HA3BaHBI UM OpPraHu-
3aUMOHHBIMU. K MX 4Kcily OH OTHOCHII IOCTPOEHHbIE Ha HaualaX PaBeHCTBA M KOOPIMHALIMU MEXLy
CyObeKTaMH TpaXJaHCKOro 000poTa MpeariochlIOuHbIe, IeJernpyolnue, KOHTPOJIbHbIe U nHpOopMa-
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[IMOHHBIE OTHOIIEHH1>. OCHOBHBIM apryMEHTOM ISl KPUTUKY MW BBIIEJICHUsI OPraHU3aI[IOHHBIM
CBSI3SIM OT/IEJIFHOTO MeCTa B MpeaMeTe IpaXAaHCKOro MpaBa ObUIO MPU3HAHUE OPraHU3aIMOHHBIX
OTHOILEHWI JIMIIIb CTOPOHON WM HAYaJIbHOW CTa/iuell CTAaHOBJIEHUSI UMYIIIECTBEHHBIX OTHOILICHUM,
0003HaueHMe UX MOJUYMHEHHOM, 00CTy)KMBAIOIEH NMYILIECTBEHHbIE OTHOIIIEHUs poiii. B Hactosiiee
BpeMs CYLIECTBOBAHME ITOrO JIEMEHTAa B CTPYKType I'Pa)kJaHCKOrO IpaBa MPU3HAETCS MHOTMMU
aBTopamu. [Tpowuciieanvii B Halllel cTpaHe Mepexojl K peHOYHOM SKOHOMUKE, OOYCJIOBUBIIINI OTKa3
OT MyOJIMYHBIX TUIAHOBO-aIMUHUCTPATUBHBIX PHIYArOB YIIPABJICHHS XO3SMCTBEHHOW KU3HBIO 00IIe-
CTBA, CYILIECTBEHHO IOBBICUJI POJIb OCHOBAHHBIX Ha KOOPIMHALIMM OPraHU3allMIOHHBIX OTHOILEHUH,
o0ecneynBIINX JEWCTBUE PHIHOYHBIX MEXaHW3MOB MPOM3BOICTBA, OOMeHa U notpedienus. [Ipen-
HA3HAYEHHOCTh OPTaHMU3AIIOHHBIX CBSI3€H B KOHEYHOM cUeTe OOCITYKMBATh UMYIIECTBEHHbIE OTHO-
IIEHUs] HbIHE HE MOKET paccCMaTpUBaThCs KAaK MPEMATCTBUE VISl IPU3HAHMS UX CAMOCTOSITEIBHOTO
XapakTepa 1 3HauYeHHUs.

Cremyet moHUMaTh, YTO OMpeesieHre MpeaMeTa MPpakIaHCKOTO paBa He MOXET 0a3upoBaThCs
UCKJTI0UMTENbHO Ha aHaimuse cT. 2 'K P®, HanpaBieHHOCTh Ha peryiMpoBaHUe OpraHU3alMOHHBIX
OTHOIIIEHUI MOXHO YBUIETh B HOpMax apyrux crareil 'K P® u MHbIX rpakaaHCKO-IPpaBOBBIX HOP-
MaTUBHBIX akTOB. bosee toro, xots cT. 2 'K P® He ucnonb3yeT TepMUH «OpraHU3allMOHHbIE» WU
«HEJINYHbIE HEMMYIIIECTBEHHbBIC» OTHOIIICHUSI, UX HAJTMUUE B MIPeAMEeTe IPakJIaHCKOro MpaBa OOHa-
PYKMBAETCsl B CBSI3U C YKa3aHMEM Ha ONpe/ie/ieHNe I'PakJaHCKUM 3aKOHOJATEIbCTBOM IPaBOBOTO
TIOJIOXKEHUSI YYACTHUKOB IPaXJAHCKOTO 000pOTa, OCHOBAHHMI BOSHUKHOBEHHMSI U TOPSIIKA OCYIIECTB-
JIEHU S TPAXAAHCKUX TIPaB. DTUM MPU3HAETCS, UTO B IIPEAMET I'PakIAaHCKOTO MIpaBa BIIOJIHE 00OCHO-
BaHHO BKJTIOYAIOTCS] OOIECTBEHHBIE OTHOIIEHUS, JIeKAIlFie B OCHOBE YCTaHOBJIEHUsI U (POPMUPOBa-
HUSL 00beMa MPaBo- U ICECTIOCOOHOCTH TpakaaH, MPaBOCYOBEKTHOCTU OPraHM3alvid U MyOTMYHBIX
00pa30BaHMi, a PaBHO OPraHU3AlMOHHBIE COLMAIBHBIE CBSI3H 10 TIOBOAY YUpPEXKICHHS, peopraHusa-
MU 1 JIMKBUIALMY IOPUANYECKUX JIULL; PETUCTPALU ITpaB Ha OT/IEJIbHbIE BUAbI UMYILECTBA U CAEIOK
C HUM; YCTaHOBJIEHUsI B Oy/yIllleM UMYILIECTBEHHBIX OTHOIIEHHUI; COOMIOICHU I IOPUANIECKHUX TTPOIIe-
ayp (Tmocie10BaTeIbHOTO COBEPILEHHUsT ONPEeIeHHBIX JeNUCTBHIA, 03 KOTOPHIX HEBO3MOKHO JJOCTH-
’KEHHE OIpeJIeJICHHOrO MPAaBOBOTO PE3YJIbTaTa).

B nensx o6o3HaueHHs] BXOASIIUX B MPEAMET TPaXJaHCKOTo MpaBa OOIIECTBEHHBIX OTHOIIIE-
HUI [TIOMHUMO HCIIOJIb30BAHUSI KPUTEPUs CBA3AHHOCTH HX COAEPKAHUS C MUMYILIECTBOM M JINYHO-
CTbIO Y4acTHUKOB B CT. 2 'K P® npumensiercs ere oivH MprueM KOHCTATallMK I'PaskAaHCKO-TIPaBO-
BOI1 NIPUPOJBI COLIMANBHBIX CBSI3EM — IMPSAMOE YKa3aHUE Ha PEryJMpOBaHUE T'PakJaHCKUM IPaBOM
000CcO0IeHHBIX 10 chepe ¥ Ha3HAYEHWIO TPYI OOIIECTBEHHBIX OTHOIIEHW — KOPHOPATHBHBIX
Y NpeanpuHHMAaTENbCKUX. VM Te U apyrue nmpeicTaBisiioT cOOOM COBOKYIHOCTh MMYILECTBEH-
HBIX ¥ HEIMYIIIECTBEHHBIX OTHOIIEHUI CO BCEMH MPUCYIIIIMUA UM OOIIMMU T'PaskIaHCKO-TIPABOBBIMHU
OTpPAC/IEBBIMU XapaKTEPUCTUKAMU (OCHOBAHHOCTb Ha PAaBEHCTBE, ABTOHOMUU BOJIM M UMYIIIECTBEHHOM
CaMOCTOSITEJIbHOCTY YYACTHUKOB), ¥ BAKHO YSICHUTD, YTO JAHHBIE CTPYKTYPHBIE JIEMEHTHI [TpeIMeTa
IPaXJAHCKOI'O ITPaBa HaXOAATCS HE B OHOM IUIOCKOCTY C UMYILECTBEHHBIMU Y HEUMYIIIECTBEHHBIMU
OTHOILICHUSIMH, a Ha IPyTroM (BTOPUYHOM) YpOBHE 00001IeH 1. Takoi 3aKOHOIATEIbHBIN TIPHEM 03~
BOJISIET HE TOJIBKO YCTPAHUTh COMHEHMS] B OTHECEHUU COOTBETCTBYIOUIMX OTHOLIEHUW K MPEIMETY
IPakJaHCKO-IIPaBOBOI'O PETyJIMPOBAHUS1, HO M BHECTH OIIPEAEIEHHOCTD B peIlIEeHNE HEKOTOPbIX MPUH-
LMIHAJIbHBIX BOIIPOCOB Pa3BUTHS OTPACIIH.

HeduHuiys KOpmOPATUBHBLIX OTHOIIEHUI KaK OTHOIIEHUH, CBA3aHHBIX y4acTHeM B KOPIIO-
paTUBHBIX OPraHU3aLUsIX WIN YIIPABJICHUEM UMH, 4 TAK)KE OJHO3HAUYHOE MPUYUCIIEHUE UX K OTIEIIb-
HOMY BUJly I'PaXIaHCKO-TTPABOBBIX OTHOIIEHHUI OTPaXaloT MPU3HAHKUE 3aKOHO/IATEIeM 0COO0M — He
BEIIHOM M He 00s13aTeIbCTBEHHOM, a HEKOW WICHCKOW MPUPOBHI KOPIOPATUBHBIX OTHOIIEHUH (KOp-
MOPAaTUBHON XapaKTEPUCTUKOM MOTYT 0ONaaTh U BEUIHbIE U 0053aTeIbCTBEHHbIE OTHOIIECHHS), HO

2 Kpacasuuxos O.A. I'paxaHcKkue OpraHU3allMOHHO-TIpaBoBble OTHOIEeHUs // CoBeTckoe rocynapctBo U npaso. 1966. Ne 10. C.
50-57.
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B TO XK€ BpeMs YKa3bIBAIOT Ha OTPUIIAHWE WUJEU BKJIOYCHUS B YKCIO CYOBEKTOB STHX OTHOIICHUI
HE TOJIBKO CaMOW KOPIOpPAIMU U ee YYaCTHUKOB (YIEHOB), HO M HEMPaBOCYOBEKTHBIX C TPak/IaH-
CKO-TIPaBOBBIX MO3UIIMI OPraHOB KOPHOPAIIUH.

[Mpuuncienue K rpakJaHCKO-TIPABOBBHIM MPeEANPUHIMATEbCKHX OTHOMIEHHH KaK OTHO-
HIEHUN MEKAY JIMIIAMU, OCYIIECTBIISIONIMMY MPEANPUHUMATENLCKYIO JeSITeTbHOCTb, UM C UX yYa-
cTueM onupaercs Ha chopmympoBaHHoe B ¢T. 2 'K Pd onpeaenenue npeanpuHuMaTe bcKou jies-
TEJIHOCTH, KaKOBOM, COITIACHO 3TOM CTaThe, SIBJISIETCS] CAMOCTOSITEIbHASA, OCYILECTBIIsIeMasi Ha CBOW
PUICK JIeAATeTLHOCTD, HalTpaBJIeHHAs Ha CHCTeMAaTU4YeCcKOe TOTyYeHre MPUOBbUIN OT ITOJTb30BAHU ST HIMY-
IIIECTBOM, MPOJAKK TOBAPOB, BBHIMOIHEHUS PAOOT WM OKa3aHUs YCIYT JIMIIAMH, 3aperiCTpUpOBaH-
HBIMHM B 3TOM Kauye€CcTBE B YCTAaHOBJIEHHOM 3aKOHOM HoOpsike. [JaHHOe olpefesieHne OLEeHUBAETCS B
IOpUANYECKON JTUTepaType Kak HeCOBEPIIIEHHOE, HO ero 3HayeHue B koHTekcTe cT. 2 'K P® cocrout
B MPOBO3IJIAIIIEHNN OTKa3a 3aKOHOJATENSI OT Pa3padOTKU 0COOOro MpeApHUHUMATEBCKOTO (TOPro-
BOT0) KOfIeKca BBU/LY TTPU3HAHKS MPUHIMITUATLHOTO €IMHCTBA TOPU3OHTAIBHBIX OTHOIIIECHU! (OCHO-
BaHHBIX Ha PABHOM, «KOOPIMHAIIMIOHHOM» TIOJIOKEHUH YYaCTHUKOB) MEk/1y TIPeANPUHUMATEISIMU U
ME>X/1y HIMH U IOTpeduTensiMU. B rpaxaaHcKOM 3aKOHOIATENTbCTBE €CTh CIIeIMaIbHbIE HOPMBI, pac-
CUMTaHHbIE HAa PETYIMPOBAHUE OTHOIIEHUN C y4acTUeM MpeArnpuHuUMaresieid, HO OHU BIIOJTHE OTBe-
YaloT OOIIMM MPUHIIMIIAM T'PakJaHCKOTO TpaBa U He HAPYIIAIOT €AWHCTBA €ro MpeMeTa.

Heo6xonumo oTMeTUTh, 4TO KOPIIOPATUBHBIE U TIPEAITPUHAMATEILCKUE OTHOIIEHUST HEe TOJTBKO
HE MOT'YT OBbITh MTOCTABJICHBI B OIUH PsiJl («4epe3 3arATyi0») ¢ UMYyIIeCTBEHHBIMU ¥ HEUMYIIIECTBEH-
HBIMU OTHOIIIEHUSIMHU, TIOCKOJIBKY SIBJISTIOTCSI UX 0COOO0M COBOKYITHOCTBIO, HO U HE 00pa3yIoT COOCTBEH-
HOTO €TMHOTO psifa, OO BO3MOXKHBI KOPIOPATUBHBIE OTHOIIIEHHS KaK P PUHUMATENILCKOTO, TaK
Y HeNpeIpUHUMATEIbCKOTO XapakTepa, a B MPpeIPUHUMATEbCKUX CBSI3SIX MOKHO BBIIETUTH KOP-
MOpPaTUBHBIE COCTABJISIIOIIHE.

Takoil ke Mmoaxof K OINpelesIeHUI0 MecTa B IpeIMeTe I'pakJaHCKOro IpaBa MPUMEHUM U K
BBIJICJISIEMBIM 3aKOHOJIATEIbHO M JOKTPUHAILHO UHBIM TPYIIIIAM COIUAJIBHBIX CBSI3EH — HAIpUMep, K
HHBECTHIMOHHBIM OTHOIEHMSIM , TIPE/ICTABJISIIONIUM OTHOCUTENIHO CaMOCTOSITEIbHYI0 COBOKYTI-
HOCTh I'PakJaHCKO-TTPABOBBIX UMYIIIECTBEHHBIX U (WJIM) HEMMYIIIECTBEHHBIX, BEIIHBIX, 00s3aTelh-
CTBEHHBIX U (WJIN) UHBIX CBSI3eH, OOOOIICHHBIX B CBS3U C HAJIMYKUEM Y HUX 0COO0ro (hyHKITMOHATb-
HOTO TIPU3HAKa — HAMPABJIEHHOCTU Ha WCIOb30BaHME WHBECTUIIMNA (IeHEXKHbIe CPeJCTBAa, IIEHHbIE
Oymaru, WHOe MMYIIECTBO, B TOM YHMCJIe UMYIIECTBEHHbIE W WHBIE MpaBa, UMEKOIINE JICHeKHYIO
OLICHKY), B Ka4eCTBe OOBEKTOB MPEeAITPUHUMATEIILCKON U (WJTN) MHOU JeSITeJIbHOCTH B TEJIAX TIOJTY-
YeHHUsI PUOBUTA U (VMJI) TOCTHIKEHUsI MHOTO TOJIe3HOro ¢dekra.

AHaJIM3 peryJupyeMbIX IpakJIaHCKHM 3aKOHOIATETLCTBOM OOIECTBEHHBIX OTHOICHUM T03-
BOJISIET 3aKJIIOUUTh, YTO TPakJAHCKOE IMPAaBO — 3TO MPABO YACTHOE, OHO PErJIAMEHTUpPYET cepy
VH/IMBU/IyaJIbHBIX MHTEPECOB, MEKIMYHOCTHBIX CBSI3€H, YACTHBIX «TOPU30HTAILHBIX» OTHOIICHUI
OTJICJIbHBIX JIMI], B KOPHE OTIMYAsICh OT MyOJUYHBIX OTpacield, peryaupyomux chepy ooierocy-
JApCTBEHHBIX, OOIEYeIOBEYeCKUX MHTEPECOB, YCTAHABIMBAIOIIMX BEPTUKAIb BIACTU M OCHOBAH-
HBI Ha Hell OOIIeCTBEHHBIN MOPSAAOK (KOHCTUTYIIMOHHOE, aJIMUHUCTPATUBHOE, YTOJIOBHOE IMPABO
u 1ap. orpacin). Ilo cBoemy npeamery, oOpasyeMoMy MPEeUMYIIECTBEHHO SKBUBAJIEHTHO-BO3ME3/I-
HBIMHU OTHOIICHUSIMUA ME3K1y He TIOMUYNHEHHBIMU APYT APYTY SKOHOMUYECKH U JIMYHO aBTOHOMHBIMU
JIMILIaMU, TPakJAHCKOE TIPABO OTTPAaHUYMBACTCS OT MyOJIMYHBIX OTpaciiel IpaBa, Takke Peryaupyo-
IIMX UMYIIECTBEHHbIE OTHOIIEHUs (HampuMep, HaJoroBoe Ipaso, (puHaHcoBoe mpaso). [Ipu stom
OTMEUYEHHBIEC XapaKTePUCTUKHU MTPeIMETA BHIJICIISIIOT IPAXkKAAHCKOE MTPABO M CPEIU YACTHBIX OTpacien
npaBa. K npumepy, BbisIBJIeHUE HAIPABJICHHOCTU CEMENHBIX OTHOIIIEHUN Ha YCTAHOBJIEHUE UMYIIE-
CTBEHHOU OOITHOCTH, OCHOBAHHOCTH WX Ha JIMYHON W SKOHOMHUYECKOW 3aBUCUMOCTH, TIperoiara-
IoI1el 0e39KBUBAJIEHTHYIO, HEPHIHOYHYIO CYIIHOCTh SKOHOMUYECKUX CBSI3€H, YETKO YKa3bIBaIOT Ha
MPEeJMETHOE pPa3rpaHUUEHHUE IPaKJAHCKOIO U CEMEWHOTO MpaBa.

[No3Hanme npeamera rpakaaHCKOro MpaBa OOHAPYKUBAET, UYTO OObIYHAS, HOpMAaJIbHASI TIOBCE-
JHEBHAsl KU3Hb JIOJe U UX OObeIMHEHUN HEeMBICIMMa 0e3 oOMeHa MPOU3BOJAMMBIMU OJlaramu.
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OOmeH Onaramu B pa3HbIX (hopMax CYIIECTBOBAT BO BCEX OOIIECTBEHHO-IKOHOMHYECKUX (popma-
[USIX, 1 IMEHHO U3MEHEeHHUe ero (hopM 0OYyCIIOBIMBAJIO COOTBETCTBYIOIIEE COCTOSTHUE TPk IAaHCKOTO
npaBa Kak 3aKOHOJATEJIbHOTO MHCTPYMEHTA, CO3[JAHHOTO IS PEryJIMpOBaHUs OTHOIIEHUN OOMeHa.
OCHOBHBIE I'pak/IaHCKO-TIPABOBBIE KATETOPUH, KOHCTPYKIIMH, MEXaHU3MbI ObUTH cO3/1aHbl B JlpeB-
HeM PuMe, B SKOHOMHYECKOH )HM3HM KOTOPOrO TOBapoM ObUTH Jaske JoAu. Biaromaps peueniuu
PUMCKOTO TpaBa CPEeJHEBEKOBBIMH TrocyaapcTBaMu EBpOMbI €ro MOHSATHSA W MPUHIMIIB JIETJIH B
OCHOBY €BPOMNENCKIX KOTU(UKAIINI IPaXJAHCKOTO MpaBa U COCTABHJIM OOIIIMe Havauia J1j1si OOJIbIITNH-
CTBa IPakAaHCKO-TIPABOBBIX CHCTEM COBPEMEHHOCTH. Takum 00pa3oM, TpakJaHCKOe MPaBo IMpea-
CTaBJIsIET COOOM CPeloTOUME MTPABOBOM KYJIBTYPBI, SIBJISIETCSI HOCUTENIEM THICSUENICTUSIMU ITPOBEPEH-
HOT'O MHCTPYMEHTApUs1 yPEeryJIMpOBaHKs YaCTHBIX SKOHOMUYECKHUX cBsi3el. Bonee Toro, B HacTosimee
BpeMsl HaOJoIaeTcsl pacimperre o0nacTi MpUMeHeH s TpakgaHcKoro npasa. ChopMupoBaHHbIE B
TPk IaHCKOM I1paBe MOHATHS, MEXaHU3MBI, KOHCTPYKIIMU CIOCOOHBI 9(P(PeKTUBHO KOOPIMHUPOBATh
JENCTBHS YYACTHUKOB PBHIHKA B paMKaX HEKOTOPBIX MyOJMYHBIX, HE UMEIOLIUX IPaXJaHCKO-TIPaBO-
BOI1 npupoapl oTHoweHui. [lostomy 1. 3 cr. 2 'K P®, yka3biBass Ha HElIpUMEHEHUE IPakJaHCKOTO
3aKOHOZIATENILCTBA K UMYIIIECTBEHHBIM OTHOILIIEHUSIM, OCHOBAaHHBIM Ha a/IMUHUCTPATUBHOM WJIA MTHOM
BJIACTHOM MOYMHEHUH OTHOUN CTOPOHBI APYTOM, OCTABJISIET BOZMOXHOCTD 3aKOHOAATEIIO IPEyCMOT-
petb nHOe. K mprmMepy, MHOTHE KaTeropuu IpaxkJaHCKOTo MpaBa (I0pUAMYECcKOe JIUIIO, MPEACTaBH-
TEJIbCTBO, HEYCTOMKA U JP.) B CHIIY MPSIMOTO YKa3aHWsI 3aKOHA MCTOb3YIOTCS B HAJIOTOBOM, TaMO-
’KEHHOM, OIOKETHOM pPEryJIMpOBaHHH.

B 3T0ii cBsA3M TPYAHO MEPEOLIEHNTh 3HaUE€HHE I'PakIaHCKOTO IIPaBa B COBPEMEHHOM OOIIIECTBE.
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§ 2. MeTon rpa:xJaHCKOro npasa

MeTo rpa’k/JJaHCKOro mpaBa COCTaBJIsIeT CUCTEMa MPUEMOB, CIIOCOOOB M (pOpM BO3ZEH-
CTBUSI IaHHOUM OTPAC/ii Ha BXOASAIIME B €€ MpeaIMeT OOIeCTBEeHHbIe OTHOIICHUsI. VIHBIMU CITOBaMH,
XapaKTepUCTHKA METO/Ia IPaXJAHCKOIo IpaBa AaeT MOHMMAaHUE TOTO, KaK OHO OCYILECTBJISIET CBOIO
PETYIATUBHYIO POJIb, KaK JOOMBAETCs TPeOyeMOro WITH KEeJIaeMOro MOBEACHHS JIIOJIEH.

[Tockonbky 3(ppekTUBHOE OPUAUYECKOE BO3JEUCTBUE BO3MOXKHO JIUIIb TMPU HCIIOIH30Ba-
HUM [IPABOM CPEJICTB, a[ICKBATHBIX MPUPOJE PErYIUPYEMbIX OOLIECTBEHHBIX OTHOIICHUM, TOCTOIBKY
IIpeJMeT OTPACIv MpaBa BO MHOTOM IPeIOIPEAEsSeT UCTIONb3YEMbI €10 METO/.

B cpaBHeHUM ¢ MyOJMYHBIMU OTHOIIEHUSAMH, CTPOSIIIUMUCS Ha Hadajiax BJIACTU M CyOOpIH-
HAIM, YaCTHBIE TPaKAAHCKO-TIPABOBbIE OTHOIIIEHUsI OMOCPEAYIOT B3aUMOEHCTBAE SKOHOMUYECKU
Y IOpUINIECKA HE3aBUCUMBIX JIMI], OCHOBAaHHOE€ Ha COOCTBEHHOH BOJIE MHUIIMATHMBHOE TIOBE/ICHHE
KOTOPBIX HYXJIAETCSI B KOOPIAMHAIIMUA BO B3aMMOJIECTBUU C TIOBEJICHUEM JIPYTHX TaKHUX ke JTUYHO U
MMYITIECTBEHHO CBOOOTHBIX CYOBEKTOB. [109TOMY MeTO/1 perymMpoBaHus BXOAAIIMX B TIPEAMET Ipaxk-
JAHCKOTO TIpaBa OTHOIIEHUH JOJIKEH OTBeYaTh TPEOOBAHUSM TOBAPHO-PHIHOYHON SKOHOMUKU U HE
MOJKET HE OCHOBBIBATbCS HA MPU3HAHUM PABHOIIPaBUsl, aBTOHOMUU BOJIU, MHUITMATUBHOCTH TIOBE/IE-
HUSI ¥ UMYIIIECTBEHHON CaMOCTOSITEIbHOCTH UX YYaCTHUKOB. DTO YKa3bIBa€T HA OPraHUYECKUE OTIIH-
Yus IOPUANYECKOTO MHCTPYMEHTAPHsl, TPUMEHSIEMOro I'PakIaHCKKUM MTPaBOM KaK MPAaBOM YaCTHBIM,
OT CIOoCOOOB PEryJIMpoOBaHUs B MyOIMUHO-TIpaBOBOM cepe. [laHHOE OOCTOSATENHCTBO TMO3BOJISET
HEKOTOPHIM YY€HBIM BbIIEIATh €IUHCTBEHHYIO YEPTY I'PaXk/IaHCKO-ITPABOBOTO METOJa M XapaKTepH-
30BaTh €0 Kak «IMPpeJMeTHO-KOOPAMHAIIMOHHBIN» * MIIM METOJ «IOPUAMYECKOro paBeHCTBa» . OIHAKO
0COOEHHOCTH MIPABOBOTO IMOJIOKEHUS YIaCTHUKOB, 4 PABHO cliel(Ka OCHOBAaHHIA BOSHUKHOBEHU S U
coziepXKaHMsI TPAKIaHCKO-TIPABOBBIX OTHOIICHUH IJIABHBIM 00Pa30M XapaKTepU3YIOT MpeMET Ipaxk-
JAHCKOT'O IIpaBa, HE B MOJIHOM Mepe OTPa)kaloT OTpacjeBylo CHEeUM(pUKY I'paXkAaHCKOro IpaBa U He
MO3BOJISIIOT OTJEJIUTH €r0 METOJI OT METOJIOB, UCTIOJIb3YEMBIX IPYTMMU YaCTHBIMU OTPAC/IsIMU IpaBa.

JlocTaTOYHO sICHOE TIpeICTaBIeHUe O KOHCTUTYTHUBHBIX YepTax MeToja IPakJaHCKOro MpaBa B
COOTHOIIICHUH C WHBIMU OTPACIEBBIMU METO/IaMU JIaeT JIUIIh KOMIUICKCHAasI OlleHKa OCOOCHHOCTE!
IpakJAHCKO-TIPAaBOBOT'O BO3/ICHCTBUS HA OOIIECTBEHHbIE OTHOIICHUS 110 YeThIpeM HauboJiee cyIie-
CTBEHHBIM MPU3HAKAM, XapaKTePU3YIOIIUM METOJ C TOYKH 3PEHUS:

@ co/iep:KaHusA YCTAHABJINBAEMbIX IPAaBUJI NOBeIeHHsT (0OIIel HapaBIeHHOCTH MPaBoO-
BOTI'O BO3JICCTBHUSA);

® (opMbI 3aKkpernuieHHs1 NPaBUJI MOBedeHHs (Ipeodaaniero cnocoda ogpopmiIeHus
IIPaBOBBIX HOPM);

@ creneHHu omnpe/IeIeHHOCTH MPAaBWJI MOBeAeHUs1 (00beMa MpaB U CBOOOIBI YCMOTPEHUS
MPaBONPUMEHUTEILHBIX OPraHOB MO WHAUBUYATbHOMY PEryJIMPOBAHUIO);

@® (yHKIHOHAJLHON HANMPABJIEHHOCTH NMPABHJ MOBeAeHUs1 (Mpeodaaganimx 3aaad
perympoBaHusi, OCHOBHOTO COIIMAJIbHOTO HA3HAYEHHSI MPABOBBIX HOPM).

I'paskmaHCcKOE TIPaBO UCIIONB3YeT BCIO MATUTPY CIIOCOOOB PEryIsATUBHOTO BO3/ICHCTBUS HA CBO
MpeMeT: JA03BOJICHUS, 3ampeThl, 0Osi3piBaHusA. [IpuMepaMu HOpM, MPeITyCMaTPUBAIOIIUX TIPSMbIC
3arpeThl OIpeIeIEHHOTO NoBeeHM s, sABJIsioTcs nojioxkeHus cT. 10 'K P® o vegonycrumoctu nei-
CTBUM I'pax/iaH U I0PUANYECKUX JIUI, OCYIIECTBIISIEMbIX UCKJIIOUMTEBHO C HAMEPEHUEM MPUIUHUTD
Bpel ApyroMy JIMILy, B 0OXOJl 3aKOHA C MTPOTUBOINPABHOM 1LIEJIIO, & TAKXKE 3/I0yNOTPeOIeH S TPABOM
B MHBIX (popmax; 1. 4 c1. 19 'K PP o 3anpere Ha nproOpeTeHue npaB 1 00sI3aHHOCTEN MOJ UMe-

3 I'paxanckoe npaBo: Yue6nuk: B 3 1. T. 1 / OtB. pen. B.I1. Mo3onuH; 2-e u3n., nepepad. u gor. M.: I[Ipocnekr, 2012. C. 20,
21. Aprop massl — B.I1. MozonuH.
4 I'paxnanckoe npaBo: YueOnuk: B 3 1. T. 1 / OtB. pen. A.Il. Ceprees, 0.K. Toncroii; 6-¢ u3pn., nepepad. u gom. M.: TK Bentwu;
WU3p-Bo IIpocnekrt, 2005. C. 13. Aprop rassl — H.JI. Eropos.
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HeM npyroro juua; cr. 22 'K P® o 3anpere auieHus, orpaHUYeHus, MOJHOTO WM YaCTUYHOTO
OTKa3a rpakJIaHWHA OT MPABOCIIOCOOHOCTH WM jeectiocoOHocTH; cr. 137 'K P® o Hegomyctmo-
CTH JKECTOKOTO OOpAIleHUsI C KUBOTHBIMH, IIPOTUBOPEYAILIETO MPUHIIUIIAM T'YMaHHOCTH, U p. O0s-
3bIBaloOLLIe HOpMBI coziepxkarcs B 1. 2 cr. 36 'K P®, npeanuceiBaiommem onekyHaMm U MONEYnTeNsAM
HECOBEPIIEHHOJIETHUX T'PaXJaH MMPOXKKUBAaTh COBMECTHO CO CBOMMM IOJONEYHbIMU; B 1. 3 cT. 184
'K P®, 3akperuisiomemM 005S3aHHOCTh KOMMEPYECKOTO MPECTABUTEIISI COXPAHAThH B TallHE U TOCIe
WCIIOJIHEHUSI JAHHOTO €My IOPYYEHHUsl CTaBLIME €My M3BECTHBIMU CBEJEHHUSI O TOPIOBbIX CHEJIKaX;
B 1. 1 c1. 227 'K P®, ycranapnuBamoIiemM 00sI3aHHOCTh HAIIIE/IIIIETO MOTEPSHHYIO Belllb HeMeIJIeHHO
YBEIOMUTH 00 3TOM JIMIIO, TIOTEpsIBIIEe €€, WM COOCTBEHHHMKA BEIIW WJIM KOTro-TuO0 JAPYroro us3
M3BECTHBIX €My JIUL], UMEIOIMX MPaBoO MOJyYUTh €€, U BO3BPATUTh HAIIEHHYIO BELIb 3TOMY JIMLLY;
u 1p. OgHako BakKHEWIIasi pojib B perjiaMeHTalM I'PakJAHCKO-IIPABOBbIX OTHOIIEHUI OTBOJUTCS
J03BOJUTEbHBIM HOpMaM. CaMOCTOSITEIBHOCTh YYaCTHUKOB UMYIIECTBEHHOTO 000pOTa M MX JIMY-
Hast 000COOJICHHOCTh HEMBICIIUMBI O€3 YIIOJTHOMOYMBAHMS UX Ha CBOOOIHYIO pean3alfio SKOHOMHU-
YECKUX M JINYHBIX NIpaB. VIHMIIMaTHBa B 3aBSA3bIBAHUM U PEAJIM3aLUU I'PAKIAHCKUX IPAaBOOTHOILIEHUI
MPUHAJICKUT CAMUM yJacTHUKaM. VIMEHHO OHM B cujly cBOOOABI JOroBOpa 0OecredrBaT ¢op-
MUpPOBaHHE OOJIBIIMHCTBA I'PaKIAHCKO-TIPABOBBIX CBS3EH, OCYIIECTBIISIOT CBOU IPaXkIaHCKHE IpaBa
CBOEH BOJIEH U B CBOEM MHTEpPECE, B TOM UMCJIE M IIPaBO Ha IPUMEHEHUE MEpP OTBETCTBEHHOCTHU 3a
ux Hapyuienue (1. 2 ct. 1 K P®). Jlo3BonMTeNbHBII XapakTep UMEIOT HOPMBI: O JIUIAX, CIIOCOOHBIX
OBbITh YUYaCTHHKaMU TpaskaHckoro ooopora (ct. 2 'K P®); 06 ocHOBaHUSIX BOBHUKHOBEHHUSI TPax-
AaHCKMX mpaBooTHomenui (roan. 1, 8 m. 1 cr. 8§ 'K P®); o cnocodax 3amuThl rpakaaHCKHUX MpaB
(ct. 12 TK P®); o copepxkanuu npaBa cooctBeHHOCTH (cT. 209 'K P®) 1 uckmounTe pHOro mpasa
(ct. 1229 I'K P®) u MHOrME npyrue. [IosToMy MOXKXHO YTBEP:KAATh, UTO C TOUKU 3PEHUS COACPKAHUS
PETrYJISATUBHOTO BO3JCUCTBUS HA OOIIECTBEHHbIE OTHOIIEHHUS] METOJl I'PaskIaHCKOTO TpaBa SIBJISIETCS
NPeuMyIeCTBEeHHO 103BO0JIUTEeJIbHbIM
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KoHen 03HakoMuUTEJIbHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.
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