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HBIX»>»

CaBeabeB A.U.
HayuyHo-nnpakTH4YeCKui MOCTATEMHbIN
KoOMMeHTapui K PeaepajbHOMY
3aKOHY «( mepCcoHaAJbHBIX JAHHBIX»

Cnucok cokpaiieHun

ECIIY — EBponielickuii Cy[ 10 IpaBaM 4esIoBeKa

Cyo EC — EBpornieiickuii CyJ, ClIpaBeJIMBOCTH

I'K P® — I'paxpanckuii koneke Poccuiickoit ®enepanyu (dacthb niepBast ot 30 Hos0psa1994
r. Ne 51-®3; yacts Bropas ot 26 saBaps 1996 r. Ne 141-®3; yactb Tpetbs oT 26 HOs10pst 2001 T.
Ne 146-®3; yactb uerBepTas ot 18 nexkadps 2006 r. Ne 230-D3)

3akon 06 ungpopmayuu — Penepanbubiil 3akoH ot 27 utons 2006 r. Ne 149-03 «O6 ungopma-
1M, NTH(POPMALIMOHHBIX TEXHOJIOTUAX U O 3alUTe MH(POpMALIUN»

3akon o nepconanvHulx danHvlx — PenepalibHbli 3aK0oH OT 27 uionsa 2006 r. Ne 152-03 «O
MEPCOHAJIBHBIX JTAHHBIX»

Jupexmusa 1995 2. — Tupexktuna 95/46/EC ot 24 okts10pst 1995 r. o 3ammTe npaB pU3HIecKUX
JIAI] IPUMEHUTENIBHO K 00paboTKe NePCOHAIBHBIX IAHHBIX U O CBOOOIHOM JBM)KEHHMHU TaKHMX JAHHBIX

KoAIl P® — Konekc Poccuiickoit ®enepanyin 00 aAMUHUCTPATUBHBIX MPABOHAPYIIEHUSX OT
30 nexabps 2001 r. Ne 195-03

Konsenuyus 1981 2. — Kousenuusa Cosera EBponsl «O 3ammre (pU3NYecKux JuUL Ipy aBTO-
MaTU3UPOBAHHON 0OpPaOOTKE MEePCOHATBHBIX JaHHBIX». 3akioueHa B r. CtpacOypre (Ppanrmsy) 28
sauBaps 1981 r.

Munkomcesasu Poccuu — MAHUCTEPCTBO CBSA3M M MAaCCOBBIX KOMMYHUKaui Poccuiickoit ®ene-
paumu

O3CP — OpraHu3zanus 1o 5SKOHOMHUUYECKOMY COTPYIHUYECTBY U pa3BUTUIO Pezaamenm 2016 e.
— Pernament EC 2016/679 or 27 anpesis 2016 r. o 3amuTe npas (pU3MYECKUX JIML TPUMEHUTEIBHO K
00paboTKe NepCOHAIBHBIX JAaHHBIX, O CBOOOTHOM JBIKEHUH TAKUX JAHHBIX 1 00 OTMeHe [JUpeKTHBbI
95/46/EC (General Data Protection Regulation, GDPR)

Pockomnaoszop — PenepanpHas ciry:x0a 1o Haa30py B cpepe CBsA3U, MHPOPMALIMOHHBIX TEXHO-
JIOTUIA ¥ MaCCOBBIX KOMMYHHUKAIIUI

Pyxoeoosuue npunyunsvt OICP — Pykopoasiume npuHiunbl ODCP 1o 3aiuTe 4acTHON KU3HU
Y TpaHCTpaHMYHOTrO 0OMeHa repcoHanbHbME JaHHBIME 1980 1. (OECD Guidelines on the Protection
of Privacy and Transborder Flows of Personal Data)

TK P® — Tpynosoii kozekc Poccuiickoit ®eneparuu ot 30 nekadpst 2001 r. Ne 197-03

YK P® — Yronosnbiil kopekc Poccuiickont ®enepaunu ot 13 nions 1996 r. Ne 63-03

VIIK P® — YronoBHO-TipolieccyanbHblil Kofeke Poccuiickoit @eneparuu ot 18 nexadps 2001
r. Ne 174-@3
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BBenenne

3aKOHOJATENLCTBO O NEPCOHAIBHBIX [JAaHHBIX W IIPAKTUKA €ro NmpuMeHeHus B Poccuiickon
depeparmu nperepread 3HAUMTENBHYIO SBOJIIOLMIO 32 MOCEAHUE rofpl. To, 4TO paHee He BbI3bl-
BAJIO 0COOOTO MHTEpeca y OOJbIIel YacTH YYaCTHUKOB 000pOTa M BOCIIPUHUMAJIOCh UMM KaK OYe-
penHasi OlopokparryecKkasi (POpMaIbHOCTh, Cevac MpeBpaTHIoCh B OJHO M3 Hambosee oOcyxaae-
MBIX Ha CaMbIX Pa3JMYHbIX IUIOIMIAAKAX U CAMOM BBICOKOM IOCYJApCTBEHHOM YpPOBHE HAIpaBJICHUI
Pa3BUTHS 3aKOHOJATENLCTBA. BO MHOrOM 3TO CBSI3aHO ¢ OOIIMM KypCOM rocynapcTBa Ha obecrede-
HIe I(POBOro CyBEpPEHUTETA, B PAMKaX KOTOPOTO perylImpoBaHre 000poTa HH(pOpMAaIy Mpruood-
peraer KinoyeBoe 3HaueHne. OTHUM U3 MPOSIBIEHUH JAHHOIO Kypca CTaId HallyMEBILUE MTONPaBKU
O JIOKQJIM3aIM¥ OTAENBHBIX MPOIECCOB 0OpaOOTKM MEPCOHATBHBIX AaHHBIX POCCHHCKMX TI'pakJaH.
JlaHHBIE ONPAaBKH CITPOBOLMPOBAJIN HE TOJIKO HIKBAJ JUCKYCCUI M pa3IMYHbIX MHTEPIIPETALUii, HO
Y HeOOXOIMMOCTb NEPEOCMBICIICHUsI 0a30BOTO TEPMUHOTIOTMYECKOTO arapara 3aKOHOIATEIbCTBA B
KOHTEKCTE HOBBIX TEXHOJIOTMYECKUX PEaIil: MOHATUS NEPCOHATbHBIX JTaHHBIX, IOHATHUS OllepaTropa
¥ JIUIIA, OCYIIECTBIISIONIEro 00padoTKy MePCOHABHBIX JAaHHBIX 10 €r0 MOPYUYEHUIO, TPAHCT PAHUIHON
nepeiauu JaHHBIX, 0OE3IMYEHHBIX JaHHBIX U T.N. Kpome Toro, ocoOyio akTyaJbHOCTh MPUOOpEn
BOIPOCHI 0OECIIeUeH sl NEKTPOHHOIO B3aUMOJEHCTBUS OllepaTopa U CyObeKTa MepCOHAIbHBIX JAaH-
HBIX, B YaCTHOCTH, TIPH MOJIyYEHUH COTJIachsi Ha 0OpaOOTKY TaKMX JaHHBIX, IIPEJOCTABICHUH HEOO-
XOIMMOM MH(OPMAIMK O MOpsIIKe ee 00paOOTKH U T.1I.

B cB#13U C BBILLIENU3II0KEHHBIM ITPU ITOATOTOBKE JAHHOTO KOMMEHTapUsl ObUTH YUTEHbI HE TOJIbKO
cyaeOHasl IpaKTUKa 10 BOIIPOCaM MPUMEHEHHs 3aKOHOATENbCTBA O MEPCOHAIbHBIX JAHHBIX, HO U
oO1Ie10CTyHbIe pa3bsicHeHns: MunkoMcBsi3u Poccun n Pockomuanzopa. Ilpu asTom ocoboe BHHU-
MaHue yJesseTcs onpejeaeHuio cepbl IPUMEHEHHs 3aKOHOAATENbCTBA O MEPCOHAbHBIX JAHHBIX,
B TOM 4ucie B ceTd «VHTepHeT», a Takxke CYIIECTBYIOUIMM MHTEpIpeTalusM KIUeBbIX AepUHu-
LM 3aKOHOJATEIbCTBA O NIEPCOHANIBHBIX JJTaHHBIX, chepe MPUMEHEHHUs PEeJyCMOTPEHHBIX 3aKOHOM
OCHOBaHHUH 1151 0OpaOOTKM MEePCOHATBHBIX IAHHBIX Pa3IMYHBIX KATETOpHid M 00sI3aHHOCTSIM, BO3JIa-
raeMblM Ha oneparopa. Kpome Toro, B KOMMeHTapuu y4TeHsl HeiaBHUE u3MeHeHus: B KoAlIl PO,
Kacaloluecs: yBeJMUeHNsI OTBETCTBEHHOCTH OIEPaTOPOB 3a HapyllIeHHe 3aKOHOJATEIbCTBA O NIEPCo-
HaJIbHBIX JIAHHBIX, a TaKkKe MOJIOKEHUS COOTBETCTBYIOIIMX HOPMAaTHUBHBIX-IIPABOBBIX aKTOB, periia-
MEHTHUPYIOLIMX MOPSAAOK OCYLIECTBICHU S KOHTPOJIBHO-HAJ30PHOM JIEATEIHOCTH B chepe 3aKOoHO/Ia-
TEJIbCTBA O IEPCOHANIBHBIX JAHHbIX.

ITpu sTOM ClieryeT OTMETUTb, YTO 3aKOHOJATEIbCTBO O NMEPCOHAJIBHBIX JaHHBIX Pa3BUBAETCS
He Tonbko B Poccum, Ho u B EBporne, rie coBceM HelaBHO ObLT MPUHAT HOBBIA OO1eeBponeicKuit
PEemIaMEHT MO 3allUTe NepCOHANbHBIX JaHHbIX ( General Data Protection Regulation), kotopsiii B 2018
I. CMEHUT YCTapeBIlyI0, HO BCE €11Ie BBICTYMAIOILYI0 CBOETO POJa ITAJIOHOM 3aKOHOATEJILHOTO pery-
JIMPOBAHUSA 3aLIMTHI IEPCOHAIBHBIX JaHHbIX [JupektuBy EC 1995 .

B xone nanHO#N pedopMbl ObLIO 3aTPOHYTO MHOXKECTBO BOIIPOCOB, CBSI3AHHBIX C BBI30OBAMM,
KOTOpble OpOCAlOT HOBbIE TEXHOJIOTMH 3alllMTe YACTHOM JKU3HU IPpaxkJaH: paclpoCTpaHeHue Nepco-
HaJIbHBIX JIAaHHBIX B ceTU «VIHTepHeT» COLMalIbHbIMU CETSMHU, UCTIOIb30BAaHUE MHCTPYMEHTOB aHa-
JIMTUKA «OOJIBIINX JaHHBIX» U MPOaiiyIMHra, TpaHCTPaHMYHBIA XapakTep 00pabOTKH NepCoHAab-
HBIX JAHHBIX TIPU UCTIONBb30BAHUM «OOMaYHBIX» CEPBUCOB, MH(OPMAILIMOHHAS «II€PErPyKEHHOCTh»
norpedureneii 1 np. CymiecTByeT JOCTaTOYHO OOMIBINON TiacT perenuii EBponeiickoro Cyna Cripa-
BE/IJIMBOCTH IO BOIIPOCAM IPUMEHEHH S OTAEIBHBIX MOJIOKEHNI 3aKOHOJATEbCTBA O TIEPCOHANIBHBIX
JaHHBIX, TJIe MHOTHE U3 yKa3aHHBIX MPoOJIeM ObLIM MpeAMETOM IIIyOOKOro aHanmsa. B 3t1oii cBsizn
eBPOIEHCKHUI OIBIT MOXET ObITh OCOOCHHO MOJIe3HBIM /17151 Poccru, yunThIBasi He TOJIBKO OOIIHOCTb
npo0OJieM, HO M OOIIHOCTh 3aKOHOJATENbCTBA, OOYCIOBICHHYIO OOIIMMU KOPHSIMU — TIOJIOKEHUSIMU
Konseniu Coseta EBponet 1981 1. Ne 108 «O 3amure (pu3nyeckux Jull Ipd aBTOMAaTU3HPOBaH-
HOIl 00paOOTKe MepCOHABbHBIX JAaHHBIX». EBpOMNeiicKoe 3aKOHONATEIbCTBO MPECTABNISET UHTEpeC
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IJIsl POCCUMCKOIO YMTATelNs €Ile U OTOMY, YTO OHO HOCUT SKCTEPPUTOPUAJIBHBIN XapakTep U pac-
MIPOCTPAHSETCs] Ha TOJIBKO HA eBPOIEHCKUX OIepaTopoB, HO U HA MHOCTPAHHBIX JIUII, YTO OCOOEHHO
aKTyaJIbHO, IPUHMMAs BO BHUMaHUE TPAHCTPAaHUYHbIA XapaKTep JEKTPOHHOU KOMMEPILIMH.

B cBsA3M C BBIIEM3I0KEHHBIM B HACTOSIIIEM KOMMEHTAPUM OCYIIECTBJIEHO CpPAaBHEHHME psilia
TMOJIOXKEHUIN POCCUMCKOTO 3aKOHOAATENILCTBA C €BPOIEHCKMMU HOPMaMM: KakK C HbIHE IEUCTBYIO-
IIMMH, TaK U ¢ Berynaoummuy B cuity B 2018 . [Ipr 3ToM B KOMMEHTapuM Tak:ke NPUBOISATCS U Ipa-
BoBble no3uiun EBponeiickoro Cyaa CripaBeaJIMBOCTH, KOTOPBIE, TI0 MHEHHUIO aBTOpPa, MOTYT OBITh
MIPUMEHUMBI U B POCCUWCKUX peasIusIX B CHUJIy CXOJCTBA COOTBETCTBYIOUIMX MPABOBBIX HOPM. DTO
TMIO3BOJISIET OOECTIEUNTh KOMITIEKCHBIN M COaTaHCU POBAHHBIN MOIXOM K PACCMOTPEHHIO IPOOIIeM IpH-
MEHEHM S 3aKOHOAATENILCTBA O TIEPCOHAIBHBIX JIAaHHBIX B 1IU(POBOI cpejie.

ABTOp BbIpakaeT Npu3HaTeJIbHOCTh Kosuleram no Koncynsratusnomy Coety npu PockomHa-
30pe, B OCOOCHHOCTH — 3aMECTUTEJTI0 pyKkoBoauTessi PockoMHan3opa AnToHMHEe ApkaibeBHe [Tpres-
’KEBOY M HAYAJILHUKY YTIpaBJIeHUs T10 3aIUTe MPaB CyObEeKTOB MepcoHabHBIX JaHHbIX Opuio EBre-
HbeBUYY KOoHTEMHPOBY, 6€3 KOTOPBIX STOT KOMMEHTApUi Bpsi v ObLT Obl HarmcaH. Oco00 X0TeNIoCh
Obl MoOarogapuTh U Apyroro kosiery no Koncynsrarusaomy CoBeTy — j1otieHTa KadeApbl TEOpUU U
ucropuu rocyaapcrsa u npasa CII6I'Y Brnanucnasa BragumupoBruda ApxunoBa 3a 1IeHHbIE TUCKYC-
CHHU M BBICKa3aHHOE MHEHHUE I10 Psy BOIIPOCOB, OTPAKEHHBIX B JTaHHOM KOMMEHTApUH.

Hacrosmumii koMMeHTapuil OATOTOBJIEH B XOJie MPOBEACHUs UccieoBaHus B pamkax IIpo-
rpammbl (byHAAMEHTAJIbHBIX HMCcieAoBaHUi HallmoHanbHOro HMccieqoBaTenbCKOro YHUBEPCUTETA
«Beicmas mkona skoHomukn» (HUY BIIID) ¢ ucnonp3oBaHueM cpeacTB CyOCHIMU B paMKax rocy-
JApCTBEHHOM MOJJIEPAKKHU BedyluMx yHuBepcuteToB Poccuiickoin denepauun «5-100». Brickazan-
HbIE B padoTe CYX/AeHHS SBJISIOTCS JIMYHBIM MHEHHEM aBTOpa M MOTYT He COBMAAaTh ¢ O(pUIMATbHOMI
no3unuert komnanuu [BM, HY BIID wim kakoi-1M00 WHON OpraHU3aliyu.

27 mroJist 2006 roga Ne 152-93

POCCHUHCKASA ®EJEPAIINS ®EJIEPAJIBHBIN 3AKOH

O IIEPCOHAJIBHBIX TAHHBIX

Tpunsm

TI'ocyoapcmeennoii /Jymoii
8 urons 2006 200a

00obpen
Cosemom Pedepavuu 14 urons 2006 200a

(B pen. ¢penepanbubix 3akoH0B oT 25.11.2009 Ne 266-P3, ot 27.12.2009 Ne 363-
®3, ot 28.06.2010 Ne 123-P3, ot 27.07.2010 Ne 204-P3, ot 27.07.2010 Ne 227-
®3, ot 29.11.2010 Ne 313-P3, ot 23.12.2010 Ne 359-P3, ot 04.06.2011 Ne 123-

®3, ot 25.07.2011 Ne 261-P3, ot 05.04.2013 Ne 43-P3, ot 23.07.2013 Ne 205-
®3, ot 21.12.2013 Ne 363-P3, ot 04.06.2014 Ne 142-P3, ot 21.07.2014 Ne 216-
®3, ot 21.07.2014 Ne 242-®3, ot 03.07.2016 Ne 231-P3, ot 22.02.2017 Ne 16-P3)
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I'nasa 1. O0mme noJioxKeHus

Cratps 1. Cdepa neiicrBust
HacTosimero qreiepajbHOr0 3aKOHA

1. Hacrossmum PenepajbHbIM 3aKOHOM PeryJHpPYHOTCS OTHOLIEHHUs], CBS3aHHbIE
¢ 00padoOTKOH MEepPCOHAJBHBLIX JAHHBIX, OCYIIECTBJsIEMON (pelepajbHBLIMH OpPraHaMu
rocyJJapCcTBEHHOW BJACTH, OPraHAMH rOCyJapcTBEHHON BJacTH cyobekToB Poccmiickoi
denepanun, HHLIMHI rocyJapCTBeHHBIMH OpPraHaMu (J1ajiee — rocyJlapcTBeHHbIe OPraHbl),
OpraHaM MeCTHOI0 CaMOYINpaBJieHUsI, HHbBIMH MYHUIIMNAJLHBIMH OpraHamMm (aajee —
MYHUIIMTIAJbHbIE OPTraHbl), VPUAUYeCKIMH JUIIAMU 1 (PU3HYeCKUMU JULIAMH € HCI0JIb30-
BaHHUEM CpeJICTB aBTOMATU3al[UH, B TOM 4HcJie B HH(POPMAIHOHHO-TeJIeKOMMYHHUKAIIOH-
HBIX CeTSIX, MU 0e3 HCIOJb30BaHUS TAKHX CPEACTB, €CJH 00padoTKa MepCOHANLHBIX JaH-
HBIX 0€3 NCIO0JIb30BaHNS TAKHX CPEICTB COOTBETCTBYET XapaKTepy JeHCcTBHIl (onepauii),
COBepIIaeMbIX C IePCOHATbHBIMH JAHHBIMH C HCII0JIL30BaHHEM CPeCTB aBTOMAaTH3 AL,
TO eCTh MO3BOJISIET OCYIIECTBJSITH B COOTBETCTBUH € 33JJaHHBIM AJrOPUTMOM MONCK Iep-
COHAJILHBIX JTAHHBIX, 3a(PMKCHPOBAHHBIX HA MATePUAJbHOM HOCHTEJIE U COJdepP KaInXCcs
B KapTOTEKaX WJIH MHBIX CHCTEeMATH3MPOBAHHBIX COOPAHMSIX MEPCOHAJBLHBIX TAHHBIX, U
(1JIM) JOCTYN K TAKUM N€PCOHANbHBIM JAHHbIM.

2. leiictBue HacTosuero ®egepajbHOro 3aK0Ha He PACIPOCTPAHSETCS HA OTHOIIIe-
HHSI, BOSHHKAIOIHeE NPH:

1) 06pa6oTKe MEePCOHANBHBIX TAHHBIX (PU3HYECKHMU JHIIAMH HCKJIIOUYHTEJIbHO IS
JIMYHBIX U CeMEIHbIX HY:K/I, €CJIU IPU 3TOM He HAPYIIAITCS NMPaBa Cy0ObEKTOB NMePCOHAJb-
HbIX JJAHHbIX}

2) opraHu3anuy XpaHeHus1, KOMILJIEKTOBaHMSI, y4eTa U NCIO0Jb30BaHMsI COAePrKAINX
NnepcoHaJIbHbIe JaHHbIEe JOKyMeHTOB ApxuBHoro ¢gonga Poccuiickoit ®egepannu u apy-
IUX apXUBHBIX [IOKYMEHTOB B COOTBETCTBHH C 3aKOHO/IaTeJHCTBOM 00 apXNBHOM JeJie B
Poccuiickoii ®enepanumn;

3) ympamua cuny. — Pedepanvustii 3axon om 25 urons 2011 Ne 261-P3;

4) 06padoTKe MEePCOHAJIbHBIX JAHHBIX, OTHECEHHbIX B YCTAHOBJEHHOM MOPSI/IKe K
CBeJIEeHHSIM, COCTABJISIIOIIUM IOCyJapCTBEHHYIO TalHY;

5) npeocTaB/ieHUH YNOJHOMOYEHHbIMU OpPraHamMu mHd{opManuu 0 JesITeJbHOCTH
cynoB B Poccuiickoii ®eepanun B cOOTBeTCTBHH ¢ Pe/lepajibHBIM 3aKOHOM OT 22 1eKaops
2008 roma Ne 262-®3 «O6 odecnmeyeHHH J0CTyNna K HH(opMamuu 0 JeSITeJLHOCTH Cy/I0B
B Poccuiickoii ®enepamun».

1. HecmoTtpsi Ha Ha3BaHME KOMMEHTUpPYeMasi CTaTbsl OMpeNesieT JUIlb npeomemuyto chepy
JeWCTBYSI KOMMEHTHPYEMOro 3aKoHa, a MIMEHHO OTHOILIEHUSI, Ha KOTOPbIe OH PaclpoCTpaHseTcs, a
TaKKe MepevyeHb U3bATUNA U3 cepbl ero aevicteusa. Cgepa JeUCTBUS JAHHOTO 3aKOHA BO BPEMEHU
orpenensiercs B ero cr. 25. K coxaneHunio, KOMMEHTHpPYeMblii 3aKOH HUKAaK He KOHKPETU3UPYET
cepy CBOEro NEeWCTBUS B MPOCTPAHCTBE, UTO OCOOCHHO aKTYaJIbHO JUISl ONpeesIeHHs] Kpyra HHO-
CTPaHHBIX JIMII, HA KOTOPBIX PaCpOCTpaHsIoTCs ero TpeboBanus. Kak criencrue, TeppuropraibHas
cdepa OeNCTBUS HACTOSIIErO 3aKOHA OIpeAesseTcss MOCPEACTBOM CUCTEMHOIO TOJIKOBAHMS MOJIO-
JKEHUI1 MHBIX 3aKOHOB M KOHKPETU3UPOBaHA B pa3bsicHeHUsIXx MUHKoMcBsi3u Poccuu, KoTopoe siBiis-
ercs (peiepaabHBIM OPraHOM UCTIOTHUTEILHOM BJIACTH, OCYIIECTBIISIOMUM (DYHKIIUH 110 BHIpAOOTKE U
peanu3alyy rocy1apCTBeHHOM MOJMTUKYA U HOPMATUBHO-ITPABOBOMY PeryIMpoBaHUIo B chepe oopa-
OOTKU MEepPCOHANbHBIX JAHHBIX U YIOJTHOMOYEHHBIM Ha Jauy pa3bsCHEHUN MO YKa3aHHBIM BOIPO-
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cam'. JlaHHBIE pa3bsCHEHUs ONMYOIMKOBAHBI Ha opuiuaibHOM caiite MuakoMmcBs3u Poccuu 2 u Oynyt
MPeIMETOM TIOIPOOHOTO aHAIM3a Iajiee.

1.1. [IpenmetHas cdepa neicTBUs 3akoHOAATeNbCTBA PP 0 mepcoHabHBIX JAHHBIX OIpere-
JieHa B KOMMEHTHPYEMOM CTaThe MOCPEACTBOM YKa3aHHs Ha IBa OCHOBHBIX MTPU3HAKA MPABOOTHOIIIE-
HU:

1) HayMuKe CBSI3M TAKMX OTHOIIEHHH C MporieccaMi 00padOTKH MEPCOHATBbHBIX JaHHbIX;

2) UCTIONB30BAHUE CPEACTB ABTOMATU3AIMY WJIM UHBIX CPEJICTB, KOTOPBIE 0 CBOEMY XapaKTepy
CXOKHM C HUMH Y TIO3BOJISIIOT OCYIIECTBIISATh TIOMCK NIEPCOHANIBHBIX JAHHBIX B COOTBETCTBUU C 3a/1aH-
HBIM JITOPUTMOM.

[NepBblii TpU3HAK UMEET MECTO BCEraa, KOraa MoJOKUTEIbHO PelleH BOMPOC O KBaIU(UKa-
IIMM BBICTYTIAIONIEH OOBEKTOM MPABOOTHOIIEHHS] MH(POPMAIMK B KAYeCTBE MEPCOHATIBHBIX JaHHBIX,
MIOCKOJIBKY CYILECTBYIOIIAs Ie(DUHUIIS 00paOOTKH MEPCOHATIBHBIX JAHHBIX OXBATHIBAET JIIOObIE AeHi-
CTBUS$1, COBEpILIAEMbIE C HUMU (O MOHATHSAX NEPCOHATBHBIX JaHHBIX U UX 00paOOTKM CM. KOMMEHTa-
puii K cT. 3 3aKoHa O IEPCOHAJIBHBIX JaHHBIX ).

Bropoii npu3Hak nMeeT MecTo BO BCEX CITydasix aBTOMaTU3UPOBAHHON 0OpaOOTKH, T.€. UCTIONb-
30BaHUsI CPEACTB BHIUMCIIUTEIFHON TEXHUKH U1 0OPaOOTKH MEPCOHAIBHBIX IAHHBIX (KOMITBIOTEPOB,
TUIQHIIIETOB, CMapT(OHOB, «yMHBIX YaCOB», yCTPOKICTB, MOJKTIOUEHHBIX K ceTh «VIHTepHeT», U T.I1.).
dakTrueckn 00 aBTOMaTU3UPOBAHHON 00paOOTKe NMEPCOHATBHBIX JaHHBIX MOKHO BECTH peub BCe-
rja, Korja Takve JaHHbIe BhIpakeHbl B 1M PpoBoi popme.

Kpome Toro, paccmarpuBaeMblil IPU3HAK MMEET MECTO MPU OCYIIECTBICHUM «HEABTOMATHU-
3UPOBAHHON» 00paOOTKM NMEPCOHATBHBIX JAHHBIX, YIOBJIETBOPSIONIEH B COBOKYITHOCTH CJIEAYIOIIIM
YCIIOBUSIM (faJiee — KBa3U-aBTOMAaTHU3MPOBaHHAsL 00pa0dOTKa):

a) TIOMCK ¥ (MJIM) JOCTYTI K TAKUM JAaHHBIM OCYILIECTBIISIETCS B COOTBETCTBUU C ONPe/Ie/IeHHBIM
JITOPUTMOM, UYTO MPEATOoJaraeT HaJluure CUCTEMATU3aI[ COOTBETCTBYIONIMX JJOKYMEHTOB 10 KOH-
KPETHbIM KPUTEpUSAM (Hanpumep, 1o (paMuiInsaM B ajipaBUTHOM MOPSAJKE U (WIIK) 110 rojIam);

0) WCMOJIb30BaHUE, YTOUHEHUE, PACIIPOCTPaHEHUE, YHUUTOXKEHHUE MEepCOHAJBHBIX TaHHBIX B
OTHOILICHUH KaKI0TO U3 CYOBEKTOB MEPCOHATBHBIX JaHHBIX OCYILECTBIISIOTCS MIPU HENOCPEICTBEH-
HOM YYacCTHH YeJIOBEKa HE3aBUCHUMO OT TOTO, XPAHATCS TAKKE CBEICHH S B MTH(POPMALIMOHHOM CHCTEME
MIePCOHAbHBIX JAHHBIX WA HET>.

1.2. B orcyTcTBHE CcHCTeMaTH3alMU JOKYMEHTOB TI0 OIPE/IEIEHHBIM KPUTEPUSIM HEBO3MOKHO
OCYIIECTBJICHHE ICHCTBUI C HUMHU TI0 ONPE/Ie/ICHHOMY aJITOPUTMY, a CJIeIOBAaTEIbHO, TAKUE ECTBUS
HE MOTYT TI0 CBOEMY XapaKTepy COOTBETCTBOBATH JEHCTBUSIM, OCYILECTBIISIEMBIM TPH aBTOMATU3H-
POBaHHOM 00pabOTKe, ¥ He TIOANAAIOT NOJ ACHCTBHE 3aKOHA O MEPCOHATBHBIX AaHHBIX. [Ipu sTOM
cleyeT MOJUYEPKHYTh, YTO OYKBAJIBHOE TOJIKOBAHUE Y. | KOMMEHTHPYEMOU CTaThbH MO3BOJSIET Cle-
JIaTh BBIBOJI O TOM, 4TO TpeOOBaHKE O HAJTMYMU AJITOPUTMA YCTAHOBJIEHO B BUJIE AJIbTEPHATHBHI IIPH-
MEHUTEIBHO KaK K NOUCKY, TAK U K 00Cmyny K COOTBETCTBYIOIIMM JIaHHBIM, a HE TOJIBKO K TTOUCKY,
KaK MHOTJA yKa3biBaeTcs B uteparype’. Kpome Toro, Hactosimii 3aKoH MpsMO yKas3bIBaeT Ha To,
YTO peub UJIET O IOCTYIIE K «TAKMM JaHHBIM», OTChUIAsI TEM CaMbIM K MTpebIAYyIIeH (ppase, B KOTOPOit
peyb UIeT O «3a(pUKCUPOBAHHBIX HA MaTePUAIILHOM HOCUTENE U COZIEPKAIMXCS B KAPTOTEKaX HJIH
MHBIX CUCTEMAaTU3UPOBAHHBIX COOPAHUSX MEPCOHAJIBHBIX JTAaHHBIX». VIHBIMU CIIOBAMU, K XPAHEHUO
U UHbIM 8UOAM O0OPaAbOMKU HECUCTEMAMU3UPOBAHHBIX NEPCOHANLHBIX OAHHLIX O€3 UCNONbL308AHUS

' Cwm. 11. 1 u 6.6 Tlonoxenus o MunucTepcTBe CBSI3M M MAacCOBBIX KOMMYHUKai Poccuiickoit ®enepannu, yTB. OCTAHOBJICHUEM
[IpaButenscrBa P® ot 2 utons 2008 r. Ne 418 «O MuHucTepcTBE CBSI3M M MACCOBBIX KOMMYHUKaMii Poccuiickoit depeparyin» //
CIIC «KoncynsrantILimoc».

2 http://www.minsvyaz.ru/ru/personaldata/.

3 Mocranosnenne IpaBurenscrBa P® ot 15 centsaops 2008 1. Ne 687 «O6 yrBepxaeHnu [lonoxkeHunst 06 0COOEHHOCTSIX 00pabOTKH
TIePCOHATBHBIX JAHHBIX, OCYIIECTBIIIEMOI €3 NCIIONb30BaHUS CPEICTB AaBTOMATH3ALIIN».

*om: denepanbHbIi 3ak0oH «O MEpcOHaNTBHBIX JaHHBIX»: Hay4yHo-mpakTiueckuii komMenTapuii / ITox pel. 3aM. pyKOBOAUTENS
denepasibHOM CITyKOBI 10 HA30py B cepe CBsA3M, NH(OPMALIMOHHBIX TEXHOJIOTHI M MacCOBBIX KOMMYHHKaImil A.A. [Ipre3xeBoil.
M., 2015. C. 8-9.
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cpedcme asmomamu3auuit 3aKoH 0 NEPCOHANbHBbIX OAHHLIX He NPUMEHSeMCs, JakKe eClIM K TaKUM
CBEIEHMSAM BO3MOXEH MOCIEeAYIOMUI JOCTYIT TPEThUX JIMII.

1.3. Tlpumepom KBa3HM-aBTOMATU3MPOBAHHON 00pabOTKH, MOATIAJAIONIEH MO ACHCTBHE KOM-
MEHTHPYEMOTro 3aKOHa, sIBJISIIOTCS JISHCTBUSI OIepaTopa, CBA3aHHbIE C BEAECHHEM Pa3IMYHOrO poaa
KapTOTeK JIMYHBIX e COTPYJHUKOB OPraHM3allud; JOTOBOPOB, 3aKJIIOUEHHBIX C (PU3NYECKUMHU
JIMIIAMA; MEAUIMHCKUX KapT MAlMeHTOB B pervcTparypax MOJMUKJIMHUK; )KYPHAIOB BBIIAUU OJHO-
Pa30BBIX MPOITYCKOB Ha TEPPUTOPHIO U T.I. IIpy 3TOM ecim mepcoHaIbHbIE IaHHBIE, COIEPKAIIlH-
ecsl B «OyMaKHBIX» JOKyMEHTaX M CHCTEMaTH3MPOBAaHHbBIE B KAPTOTEKaxX, MapauIeIbHO HCIIONb3Y-
I0TCSI, YTOUHSIIOTCS, PACHPOCTPAHSIIOTCS WM YHUYTOXKAIOTCS C TIOMOIIIBIO CPE/ICTB BHIUYMCIATETbHOM
TEXHUKU (Hampumep, MpU UCTIONb30BAHUH ITPOrPaMMHBIX TPOIYKTOB IO pacyeTy 3apIuiaT U yIpaB-
JICHUIO TIEPCOHAJIOM), TO MUMeeT MECTO TaK Ha3biBaeMasl CMelllaHHas 00padoTka — 00paboTKa, OCy-
IIECTBJIsIeMasi OTepaTopoM Oe3 MCHOJIb30BaHMS CPEICTB aBTOMATU3AIlMK M aBTOMATHU3WPOBAHHBIM
CrocoOOM OJJHOBpEMEHHO. [[aHHbI TEpMUH XOTS U He (PUTYypHpYeT B 3aKOHE, HO HMCIOJIb3yeTcs Ha
MPaKTHKe KOHTPOJIbHO-HAJ30PHBIMU OpraHaMu U cynamiu (cMm.: [locranonenue YerBeproro apour-
paskHOro aneJuIAMoHHOro cyna ot 17 suBaps 2011 r. no gemy Ne A19-25289/2009; AnesuisaunonHoe
ornpenenenre Bragumupckoro odnactaoro cyna ot 20 saBaps 2015 1. mo geny Ne 33-139/2015; m.
9 Pekomennanuii PockomHag3opa 1o 3anoiHeHno (hopMbl yBegoMiIeHusT 00 00padoTke (0 Hamepe-
HUH OCYIIECTBIISITH 00PadOTKY) MePCOHANIBHBIX JaHHBIX OT 29 stHBaps 2016 r.). HecMoTpst Ha TO 4TO
B JIaHHOM cJiy4ae o0a cpefcTBa 0OpabOTKY MOANAAAIOT O/ IelicTBIEe 3aKOHA O MEPCOHATBHBIX JIaH-
HBIX, CYIIIECTBYIOT OIpEIEICHHbIE OTIINYMS B TPABOBBIX MOCIIEACTBUSIX UX OCYIIECTBIEHHUS, KOTOPHIE
HEOOXOIMMO YUUTHIBATH, HATIPUMED, B YACTH HAIMYMS WM OTCYTCTBHS OOSI3aHHOCTH 10 YBEJOMJIE-
Huto PockomHag30pa 06 00paboTKe MepCOHATBHBIX TaHHBIX ( CM. MOAPOOHEe KOMMEHTApHil K CT. 22
HacTosiiero 3akona). [Ipu sTom cienyet yuutsiBaTh 1. 2 TlonoxkeHuns 00 0COOEHHOCTSAX 00padOTKU
MIEPCOHABHBIX JAHHBIX, OCYIIECTBIIIEMOIN 0€3 MCIOb30BaHUSI CPE/ICTB AaBTOMATU3AIMHY, B COOTBET-
CTBUM C KOTOPBIM «00pabOTKa MEPCOHATBHBIX JTAHHBIX HE MOKET OBbITh IMPU3HAHA OCYIIECTBIISIEMON
C WCTIOJIb30BAaHMUEM CPEJICTB AaBTOMATU3AIMU TOJBKO HA TOM OCHOBAHUH, YTO MEPCOHATIbHBIE JAHHbIE
conepskarcsi B ”H(OPMAIIIOHHON CUCTEMeE TePCOHATBHBIX IAHHBIX JTMOO ObUTM U3BJICYCHBI U3 HEE».

1.4. Eciu pesitenbHOCTh IO 00paboTKe MEPCOHANBHBIX TAaHHBIX HE COMpPsiKEHA C UCTIONb30Ba-
HUEM aBTOMaTU3UPOBAHHBIX MM KBa3W-aBTOMATHU3MPOBAHHBIX CPEICTB 0OPaOOTKH, TO OHA B COOT-
BETCTBUM C 4. | KOMMEHTHpPYEMOIl CTaTbll HE MOAMAaJaeT MOA JeCTBHE 3aKOoHa O MEPCOHATbHBIX
naHHbIX. Hampuwmep, ecim ocymiectsisiercsi oOpaOOTKa NMEePCOHANBHBIX TaHHBIX KOHTpPAareHra Io
«OyMaKHOMY>» JIOTOBOPY MpY O(POPMIIEHUM JOTOJHUTEbHBIX JOKYMEHTOB K HEMY (aKTOB, JIOTION-
HUTEJIbHBIX COMJIAIEHU, JIOTOBOPOB YCTYNKM) O3 HMCHOJIb30BAaHHS BBIYKMCIUTENBHBIX CPEICTB, a
Takke 0e3 BHECEHHsI ITUX JOKYMEHTOB B cucteMarusupoBaHHble Kaproteku ([locraHoBnenue [IBa-
ALIATOrO apOMTPaKHOTO anesUIIIUOHHOTO cyna ot 12 utonst 2016 1. Ne 20AI1-3775/2016 1o memy Ne
A23-4903/2012).

ITo Tem xe mpuyrMHaAM He MOANAAAIOT MO JEUCTBUE 3aKOHA O NEPCOHAIBHBIX JIaHHBIX YCTHOE
pasrianieHre JTMYHbIX CBeACHHUI O (PU3NIECKOM JIMIIE B TPUCYTCTBUU TPETHUX JIUIT (ATISJUISIIIMOHHOE
omnpenenenue Kypranckoro oonactHoro cyga ot 27 mapra 2014 r. mo geny Ne 33-929/2014) u pas-
[JIallIeHre JIMYHBIX JIAHHBIX TIOCPEICTBOM HaIlpaBJIeHHsI MMCbMa, COIEPKAIIero Ux, B aipec TPEThUX
nir (KaccatmonHoe onpesienienne CapatoBckoro oonactHoro cyaa ot 7 gespansa 2012 r. no geny
Ne 33-697). OnHako eciii yKa3aHHbIE JEUCTBUS COBEPLIAIMCH C UCTIOJIb30BAHUEM BBIYMCIUTEIbHBIX
CpencTB, HanpuMep, MocpeAcTBoM ceTh «/HTepHeT», TO OHM Mo 00IIeMy TPaBIUTY MOANAJaloT MO/
AeicTBre 3aKOHA O IEPCOHAIIBHBIX JAHHBIX.

1.5. B cyneGHO# pakTrKe c(hOpMHUPOBANIACH MTO3UIIMSI, COTJIACHO KOTOPOU JeHCTBIE 3aKoHa O
MIEPCOHAJTbHBIX IAHHBIX HE PACIPOCTPAHSIETCS HA «OTHOIIEHHS MO0 COOMPAHUIO, IPOBEPKE, X PAHEHUIO
CBEZIEHMI B TIpoliecce BO30Y:KAESHHS, pacCleIOBaHUsI M PACCMOTPEHHMSI YTOJIOBHBIX JIeJT ¥ caM 110 cede
OH (ykazaHHbII 3akoH. — A.C.) HE MOXET OrpaHUYMBATh MPaBa YYaCTHUKOB YTOJIOBHOTO Ipoliecca U
3asiBUTENIeN O MPECTYIUICHUSX HA O3HAKOMJICHHE C MaTepUaiaMH YrOJIOBHBIX JIeT U TIPOBEPOK CO00-
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meHnii o npectymenusix»’ (Onpenenenne KoncruryrmonHoro Cyna P® ot 29 centsiops 2011 r.
Ne 1251-0-0; Anemsuuonnoe onpeneseHre Cankt-IletepOyprckoro ropoackoro cyaa ot 1 okTsiops
2014 1. Ne 33-14325/2014 no nemy Ne 2-1111/2014). Takum oOpazom, HAIMIKE B MaTeprasiax Mmpo-
BEPKH 10 3asBJIEHHIO O MPABOHAPYIIEHUH TIEPCOHANBHBIX JAHHBIX MHBIX JIUII TP OTCYTCTBUU B HUX
CBEJICHUI 00 WX YaCTHOW XM3HHM M WHBIX KOH(PUACHIIMAIBHBIX CBEJCHUI, HE MOXET OrpaHHMYUBATh
MPaBO rpakAaHMHA Ha O3HAKOMJICHHE C 3TUMU MaTepuaiaMu, HENOCPEICTBEHHO 3aTParuBaouMU
ero rpasa 1 cBoOoIb! (AnesionHoe onpezeneHre BepxosHoro cyna Pecyonuku Barmkoprocran
ot 18 mas 2016 r. Ne 332-9145/2016).

1.6. Xorst Konuennus 1981 r. ¢popmanbHO KacaeTcs JHIIb aBTOMATU3MPOBAHHONW 00paObOTKU
MIePCOHAJbHBIX JaHHBIX, OHA JOMYCKAeT BO3MOXHOCTb paclpOCTpaHEHHs ee TIOJIOKEHUN He TOJIbKO
Ha CJTy4au aBTOMaTH3MPOBAHHOW 00paOOTKH, HO M Ha 00pabOTKy 0e3 MCIIONb30BaHuUs CPEICTB aBTO-
MaTu3aIimm, 4yTo 0buIo yuteHo Poccuiickoit ®eneparueit mpu patugukanyy 1ol KoneHumm®.

AHanoruuHble MOJIOKEHUsI COAEPKATCS U B €BPOIEHCKOM 3aKOHOATENbCTBE, ONEePUPYIOIEM
MOHSITUEM «CHUCTEMA y4yeTa NOKyMeHTOB» (filling systen), o[ KOTOPO MIOHUMAETCS JIIOOW CTPYKTY-
PUPOBAHHBII MAaCCUB MEPCOHATBHBIX JAHHBIX, IOCTYITHBIX B COOTBETCTBUHU C ONpeeIeHHBIMU KpPH-
TepUsIMH, OE30THOCUTENIBHO K TOMY, SIBJISIETCS JIM OH LIEHTPATU30BAHHBIM, JEICHTPATN30BAHHBIM
WM pacripesie/IieHHbIM Ha (DyHKIIMOHATIBHOW WM Teorpaduyeckor ocHOBe. B coOTBEeTCTBUM CO CT.
3 MupektuBbl 1995 r. ee MooKeHUs1 PacHpOCTPAHSIIOTCS] KAK Ha aBTOMAaTU3UPOBAHHYIO 00paOOTKY
MIEPCOHAIBHBIX JAHHBIX, TAK U Ha UX 00paOOTKY MHBIMH CIIOCOOaMH, MTPU KOTOPBIX MEPCOHATIbHBIC
JAHHBIE SIBJISIOTCS YAaCThIO CUCTEMBI yueTa JOKyMeHTOB. [Ipr 3ToM oTMeuaercs, 4To «a0cke ((paiisibl)
WM UX HaOOpBI, a TaKke UX OOJIOKKHU, He SIBJISIOIIMECS CTPYKTYPUPOBAHHBIMU B COOTBETCTBHU C
OIpe/IeICHHBIMH KPUTEPUSIMH, HA TIPH KaKUX OOCTOSITEIbCTBAX HE OXBATHIBAIOTCS PAMKAMM HACTOSI-
ieit IupextuBbi» (11. 27 [IpeamOyib).

[TpumevatenbHO, YTO JaHHBIE TIOJIOKEHUS He OBLUTH 3aTPOHYTHI pePOPMO 3aKOHOIATETHCTBA
O MEPCOHAJIbHBIX JIaHHBIX M B HEM3MEHHOM BHJIE cofepxarcs Takxke B Permamente 2016 r. (cr. 2, 1.
15 TIpeamoynel). Kak ciepctBue, cyneOHast MPaKTUKA OTAEIBHBIX €BPOINEHCKUX CTPaH HE OTHOCHT
K CHCTEME y4YeTa JOKYMEHTOB HECTPYKTYpHPOBAaHHbIE MACCHBBI IOKYMEHTOB, KOTOPBIE TI0 CBOEMY
XapakTepy HEeCONOCTaBUMbI C ABTOMATHU3MPOBAHHBIMU CPEICTBAMH 0OpaOOTKYU JaHHBIX, HAIIPUMeED,
Ha0Op JOKYMEHTOB, KOTOPBHI OECCUCTEMHO XpaHUTCs B KopoOkax (Smith v. Lloyds TSB Bank Plc,
[2005] EWHC 246 (Ch)), nnmi HeqocTaTo4HO 00beMHbIE MACCHUBBI IOKYMEHTOB (HAIIpHMeEp, YeThipe
nocwe) (Durant v. Financial Services Authority, [2003] EWCA Civ. 1746).

1.7. Cnemyet oTMETHTB, YTO 1eJI 00paOOTKU MEPCOHAIBHBIX IAHHBIX IO OOIIEMY MPaBUITy He
MMEIOT 3HAUeHHUs JUIsl PEIIeHHs BOIIPOca O PACIpOCTPAHEHUH Ha Hee MOJIOKEeHU 3aKoHa O Tiepco-
HAJIbHBIX JIAHHBIX, 32 UCKJIIOUYEHUEM CIy4aeB, MPSMO YKa3aHHBIX B Y. 2 KOMMEHTHPYEMOM CTaTbH.
[ToaToMy 6E30THOCUTEILHO K TOMY, OCYIIIECTBIISIETCS JI1 00padOTKa JAHHBIX B KOMMEPUYECKHX, TTOJTH-
THUYECKHX, HAyYHO-UCCIIEI0BATEIbCKUX, CTATUCTUYECKUX U MPOYMX IEJIsIX, OHA MOANa aeT rnoji Aeu-
CTBUE 3aKOHA O MEPCOHAIBHBIX JIAHHBIX.

PaBHbIM 0Opazom [1s oripeeneHust cepbl MPUMEHEHHsT 3aKOHA O MePCOHAbHBIX JAHHBIX HE
MMeeT 3HAUCeHHs CTaTyC CyObeKTa, OCYIIECTBISIONIEr0 00paboTKy MEepPCOHABHBIX TaHHBIX: B Kaue-
CTBE TAaKOBOTO MOXKET BBICTYIATh JIIOOOE JIMIIO, 0OJagainee mpaBocrnocoOHoCThi0. Yacth 1 KoM-
MEHTHPYEMOW CTaThd OTHOCUT K YKa3aHHBIM JIMIAM TOCYJAPCTBEHHbIE Y MYHUIUINATbHBIE OpraHbl
BJIACTH, IOPUIMYECKUX U (PU3NYECKUX JUI. TakruM 00pa3oM, pOCCUICKOE 3aKOHOAATEIbCTBO O Tep-
COHAJIbHBIX JIAHHBIX MMEET YHMBEPCAIbHBI XapaKTep ¥ B PaBHOW CTEMEHH paclpoCTpaHseTcsl Ha
YACTHBIN U MyOJIMYHBINA CEKTOPBI, UTO, TIPAB/Ia, HE O3HAYAET OTCYTCTBHS CIIEHUATIBHBIX HOPM B OTHO-
IIEHUU TIOCTIEAHETO.

3 3pech 1 panee MPH IIUTHPOBAHKY CYAEOHBIX aKTOB COXpaHeHs! opdorpaduisi ¥ MyHKTyalus MepBOUCTOTHHKOB.

b Cm. cr. 2 ®enepanbHoro 3akoHa ot 19 gexadps 2005 r. Ne 160-@3 «O parudukanru Konsennuu Cosera Epornbl 0 3amiute
(puzryecKux JIUI] IpH aBTOMATU3MPOBAHHOM 00paboTKe nepcoHanbHbIX JaHHbIX» // CTIC «KoncynmbranTILmoc».
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2. Yactp 2 KOMMEHTHPYEMOro 3aKOHa COAEP/KUT 3aKPBIThIN IEpeUeHb BUJOB OTHOILIEHUN 110
00paboTKe NMepCOHATBHBIX JaHHBIX, KOTOPBIE HE MOATNA/IAIOT O] €0 JEUCTBUE He3ABUCUMO OM O20,
Kakue cpeocmea UcCnoav3ylomes npu ux oopabomke (aBTOMATU3MPOBAHHASI WIM KBa3U-aBTOMATH-
3upoBaHHas1). TakuM 00pa3oM, CTaBUTh BOIPOC O MPUMEHUMOCTU KaKUX-JIMOO M3 JIAaHHBIX BUJIOB
WCKJTIOYEHUI MOKHO JIMILIb 1OCAE MO20, KAK TIONIOKUTENBHO PELIEH BOIIPOC O MPUMEHUMOCTH 3aKoHa
O TMEepPCOHAJIbHBIX JIAHHBIX K COOTBETCTBYIOIIMM OTHOIIEHUSIM B COOTBETCTBUM C TIOJIOKEHUSMU Y.
1 KOMMEHTUPYEMOM CTaTbH.

2.1. 3aKOH 0 MePCOHANIBHBIX JJAHHBIX HE pacHpoCTpaHsieTcss Ha 00padOTKY MepCOHATbHbBIX AaH-
HBIX (DU3UYECKUMU JIMIIAMHU UCKJTIOUUTENBHO [UISl JIMYHBIX U CEMEWHBIX HYKJ, €CIM MPU 3TOM He
HApYIIAIOTCS MpaBa CyObEKTOB MEPCOHATBHBIX JaHHbIX. [T0osIBIeHNe TaHHOTO UCKJTIOYEHH S B POCCUT-
CKOM 3aKOHOJATEJIbCTBE SIBJISIETCS CJIEACTBUEM OTOBOPKH, c/ienaHHOW Poccueii mpu parudukanyu
Kongenruu 1981 r., 0 HEenmpuMeHeHU! ee MOJIOKEHUH K OIpeIe/IEHHbIM KaTeropusiM aBTOMAaTU3UPO-
BaHHBIX JIAHHBIX', B CBSI3U C YEM 3TO HCKJIIOUEHHE He MPOTHBOPEYUT MEKIYyHAPOAHBIM 00s13aTelb-
crBam Poccuiickoit denepanum. AHaAIOTHYHOE U3BJICUeHNUE U3 cepbl ASUCTBUS 3aKOHOIATEIbCTBA
O MEPCOHAJIbHBIX JIaHHbIX cyliecTByeT U B EBporneiickom Coroze (cT. 3 (2) Jupektuss 1995 r., cr.
2 (2) (c) Permamenra 2016 1.).

2.2. IloHATUSA NTUYHBIX U CEMEMHBIX HYK]] B KOMMEHTUPYEMOM 3aKOHE HE KOHKPETU3UPYIOTCSI.
[pexcraBisieTcs, 4TO sl TOJNKOBAHUS TUX TOHATUNA MOKHO OOPAaTHTBHCS K IPaKIAHCKOMY 3aKO-
HOJIATEJILCTBY M 3aKOHOJATENBCTBY O 3alllUTe MPaB MOTpeOuTeNei, B KOTOPBIX TaKke MUCIOIb3YIOTCS
yKa3aHHbIe TepMHUHBI. Tak, OIHUM U3 YCJIOBHI KBATM(UKAIINY I'PakIaHWHA B KAYECTBE OTPeOUTENs
SIBJISIETCS TPUOOPETEHNE TOBAPOB (PadOT, YCIIYT) «MCKIIOUMTENBHO /7Sl TMYHBIX, CEMEWHBIX, IOMAIll-
HUX 1 UHBIX HYX], HE CBSI3aHHBIX C OCYILECTBJICHUEM MPEATIPUHIUMATEILCKON JesITeIbHOCT» 8. Kak
CIIeJICTBHE, HE SIBJISIETCS IOTPeOUTENIeM IpaXJaH|H, TPUOOPETAIOINI TOBAPHI (pabOTHI, YCIIyTH) WIN
UCTIONB3YIOMNA UX B JIESITEITbHOCTH, KOTOPYIO OH OCYIIECTBIISIET CAMOCTOSITEIbHO HA CBOM PUCK C
LeJIbI0 U3BJIeueHHs] puObLH. [Ipr 3TOM MOJ, MpeANpUHUMATENLCKON AeSTeTbHOCTBIO TIOHUMAETCS
«CaMOCTOSITE/IbHAS, OCYILECTBJIsIeMasi Ha CBOM PUCK JESTENbHOCTD, HAIIPABJIEHHAsl HA CUCTEMaTHye-
CKOE TMOoJTy4eHHue MPHOBUTH OT MOJIB30BAHUS UMYILIECTBOM, MPOJAKK TOBAPOB, BBHITIONHEHUS padboT
WM OKa3aHUsl yCIyT JIMLAMH, 3apETUCTPUPOBAHHBIMHM B 9TOM Ka4eCTBE B YCTAHOBJIEHHOM 3aKOHOM
nopsiake» (1. 1 cr. 2 'K P®). Takum oOpazom, eciau mporiecc 00padOTKH NePCOHATBHBIX JaHHBIX
(bU3MYECKUM JIMIIOM HampaBieH Ha OCYIIECTBIIEHHE MPEANpUHIUMATENBCKON NesITeIbHOCTH, OH He
OXBATBIBACTCS TIOHATHEM «JIMUHBIX» U «CEeMEWHBIX» HYK U MOATNAIaeT MO/ IeHCTBIE 3aKOHA O Tep-
COHAJIbHBIX IJaHHBIX. PaKT MOTyYeHHsI pa30BOM MPUOBLIH OT AEATETIBHOCTH, CBA3aHHOM ¢ 00pabOTKOM
MIePCOHABHBIX JAHHBIX (PU3UYECKUM JIMILIOM, He JIOJKEH caM 1o ceOe JIMIIATh BOZMOKHOCTHU IpUMe-
HEHUS pacCCMaTPUBAEMOr0 UCKIIIOUEHHS U3 cepbl JeWCTBUS 3aKOHa O IEPCOHAJIBHBIX JaHHBIX, IPU
YCJIOBHHM, YTO OTCYTCTBYIOT HapyIIEHUs ITPaB CyObEKTOB MEPCOHAIBHBIX JAHHBIX.

2.3. B oTeuecTBEeHHOH TOKTPUHE OTMEUAETCs], YTO MOHSATHE «JIMYHBIE HYXK/bD» CJICAyeT MOHU-
MaTh KaK «[OTPeOHOCTH, KOTOPBIE CYIIECTBYIOT Y CAaMOT0 IpaXJaHWHA WM JIMII, CBSI3aHHBIX C HUM
JIMYHBIMU (HAIIPUMEP, CEMEWHBIMU) CBS3SIMU, M UX YJOBJIETBOPEHUE HUKAK HE CBSI3aHO C YIOBIIE-
TBOpPEHHEM NOTPeOHOCTeN HeONpeaeIeHHOTO Kpyra TpeThbHX JIMI»°. JlaHHas ujiesl HAXOQUT OTpake-
nue B npaktuke Cyna EC. B nene Bodil Lindquist Cyn ykasaii, 4To pacrpocTpaHeHue (pu3nyecKum
JIVLIOM TIEPCOHAJTbHBIX JIAHHBIX TPETHUX JIUI] B ceTU «IHTEpHET» He TOATAIaeT Mo AeHCTBUE UCKITIO-
yeHus: 00 00pabOTKe MAHHBIX VISl JIMYHBIX HYXKH, NMOCKOJNBKY TaKMe HaHHbIE CTAHOBSITCS HOCTYII-
HBIMU HeompeeneHHoMy Kpyry Jui (Bodil Lindqvist v. Aklagarkammaren i Jonkoping, ECJ, Case
C-101/01. 6 November 2003, [47]). [IpencraBisieTcs, YTO JaHHBIN MOAXO]1 BIIOJIHE YKJIaIbIBAETCS B

TCm. er. 2 ®enepanbHoro 3akoHa ot 19 nexadps 2005 r. Ne 160-P3 «O parudukanmu Konsenimu Cosera EBporsl o 3amure
(puzrUecKyX U] IPU AaBTOMATU3MPOBAHHOM 00pabOTKE NEPCOHAIBHBIX JAHHBIX».

8 [peambyna k 3akony P® ot 8 deBpans 1992 r. Ne 2300-1 «O 3ammre npas norpedureneii»; cr. 1212 I'K PO.

? Spoenesckuii A. BaHKOBCKMIA BKJIaJ] ¥ IipaBa rotpedurerteii // 3akoHHOCTb. 1998. Ne 4.
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HOPMBI POCCHICKOTO 3aKOHa O MEepCOHAIbHBIX JAaHHBIX, KOTOPBIA COACPKUT MOJIOKEHUE O HeTIpUMe-
HEHUH UCKJTI0YEHHS 00 00padOTKe MePCOHAIBHBIX IAHHBIX JUIS IMYHBIX HYK/I C YCIIOBUEM O HEHapy-
IIIEHUH TIpaB CyOBEKTOB MEPCOHABbHBIX JaHHBIX. PacpocTpanenre qaHHbIX B cetn «MHTepHET», nX
JOCTYIHOCTh HEOIPEACIEHHOMY KPYTY JIMI] O3HAYAIOT YTPaTy KOHTPOJIS HAJ AaTbHEHIINM UCIIOJb-
30BaHMEM TAKMX JAHHBIX, YTO B COBOKYIHOCTH C TIOTEHIIMAILHON BO3MOKHOCTBIO MX TIOCIIEIYIOIIEH
00paOOTKM MHCTPYMEHTAMH aHATUTHKH «OOJIBIIHX IAHHBIX» OMPE/IENIEHHO 3aTparuBaeT mpasa cyob-
eKTOB MEPCOHAJIbHBIX JIaHHBIX U B PsAJE CIyyaeB MOKET UX HapylaTh (HalpuMmep, Mpy MyOIuKayu
OJIHUM JIMIIOM COBMECTHBIX (poTOorpacpuii B OTCYTCTBUE COIIACUs JPYTUX MPUCYTCTBYIONIIMX HAa HUX
muir). Creyet oTMeTuTh, uto PernamenT 2016 r. cogepKUT HECKOIBKO MHOM MOIXO/I, COTTIACHO KOTO-
poMy HCKJIIoueHne 00 00padOTKe MePCOHATBHBIX JAHHBIX IS JIMYHBIX HYX] MOXET IPUMEHSIThCS
Y K OHJIAWH JIeATEJIbHOCTH JIMIA, B TOM YHUCIIe MPU UCTIONB30BaHUM COLMaIbHBIX ceteit (1. 18 Ipe-
amOysbl). [Toka He OYeHb MOHATHO, Kak OyJIeT COOTHOCUTHCS JaHHOE TMOJIOKEHHE C ITPABOBOH MO3M-
et EBponeiickoro Cyna CripaBeisIMBOCTH, YYUTHIBAS, UTO MOJIOKEHHS ITpeamOyIibl (pOpMaIbHO He
VMMEIOT I0PUINYECKON CHITBI.

[pexacraBnsiercs, 4To pelieHre O NMPUMEHEHUH WM HEeTPUMEHEHMH UCKIIIoYeHus1 00 oOpa-
O0TKe MEepCOHATBHBIX AAHHBIX JJIS JIMYHBIX HYXI JOKHO MPUHUMATBCS C y4EeTOM BCeX OOCTOsI-
TEJIbCTB KOHKPETHOTO CITyYasi, TIPH 3TOM 11e7IeCO00Pa3HO YUUTHIBATh CTENEHb JOCTYITHOCTU COOEp-
’KAMOTO UHTEPHET-PECypca, B YACTHOCTH, HACTPOWKH NIPUBATHOCTH (ITPU MX HAIM4um)'C.

2.4. B eBporneickoii cyneOHOI MpaKTUKE BO3HUK BOITPOC O BO3MOKHOCTH TPUMEHEHH T HCKJTIO-
YyeHus1 00 00padOTKe ISl TUYHBIX HYX]] EPCOHATBHBIX JaHHBIX MPUMEHHUTENIBHO K CITydyasiM ycTa-
HOBKH JILIOM [UIs 1IeJIell OXpaHbl CBOEH COOCTBEHHOCTH Kamephbl BUEOHAOMIONEH I, KOTOpast OCY-
IIECTBIISIET IIMKJIMYECKYIO 3aliCh Ha JKECTKUH AMCK MPOUCXOMSAIIEro, HalpuMep, Ha YJIHIEe Tepen
nomoMm. B nene Frantisek Rynes Cyn EC nipuzHai He1IOmyCTUMBIM paclipoCTpaHEHUe paccMaTpUBae-
MOT'0 MCKJTIOUEHHUsI Ha TIOJOOHOTO poOjia CUTYAINH, TIOCKOJIBKY Takasi 00paboTKa JaHHBIX HE OrpaHu-
YyeHa Mpe/esiaMy YaCTHBIX BJIAJICHUN JIMIIA, HAIIpaBJIeHa 3a ero Mpesesibl U KacaeTcsl JaHHbIX, MOJTy-
YEHHBIX U3 MyOJIMYHBIX MECT (Y/IUIIa), B CBSI3H C YeM He SIBJIETCS MX 00pabOTKOM, OCYIECTBISEMOM
UCKNIOUUMeNbHO JUTS JINYHBIX M ceMeiubX Hyxk (FrantiSek Rynes v. Urad pro ochranu osobnich
tdajii, ECJ, Case C-212/13, 11 December 2014). Tem cambIM ObljIa TOATBEPKIEHA PABOMEPHOCTD
peleHrs HalMOHAILHOTO YIOJIHOMOYEHHOTO OpraHa Io 3allyTe MepCOHaIbHBIX JaHHBIX O HapyIlle-
HUM CYyOBEKTOM, YCTAHOBUBIIIMM KaMepy, MOJOXEeHUI 00 00pabOTKe MepCOHAIBHBIX JaHHBIX (OTCYT-
CTBUE COIJIACHS TIPOXOXKUX HAa 00pabOTKy, HENpeAocTaBIeHre UM MH(OPMAIMU O LIEJSX M MHBIX
yCIOBUSIX 00pabOTKH, Henogavya yBeioMyIeHus1 00 00paboTKe B YIIOTHOMOUEHHBIN OpraH).

daktrueckn Cyn EC ucxoann U3 MakCMMaibHO OTPAaHUYMTESIBHOTO TOJKOBAHMSI MCKITIOUe-
HUSL 00 0O0paOOTKe AJIsl JIMUHBIX HYXK] M BBICKA3aJICsl O HECOBMECTUMOCTH JIMUHBIX U CEMENHBIX
HYX]] ¢ 00paOOTKOM JaHHBIX U3 IMyOJUYHBIX MECT, OCOOEHHO B TEX CITy4Yasix, KOTJia OHa OCYIIeCTBIISI-
eTCsl Ha cucTeMaTuieckoil ocHoBe. ClielyeT OTMETUTh, YTO COIJIACHO JIEHCTBYIOIIEMY POCCUICKOMY
3aKOHOZIATENILCTBY T'pak/laHe W IOPUAMYECKUE JIMI[A, HE YIIOJJTHOMOUYEHHBIE Ha TPOBEEHHE orlepa-
THUBHO-PO3BICKHBIX MEPOTIPHATHM, HE BIIPABE YCTAHABIMBATh U HCTIOb30BaTh CKPHIThIE BUIEOKAMEPhI
(TeXHUYECKUE CPEe/ICTBA [T HEIJIACHOTO BU3YaJIbHOTO HaOmoneHus) . B 3Toi cBsA3M BpsiL JIM MOKHO
paccMaTprBaTh YCTAaHOBKY Kamep BUICOHAOMIOAEHHsS 3a MyOJMYHBIMA MECTaMU B KadecTBe oOpa-
OOTKM NIEPCOHATBHBIX JAHHBIX, OCYIIECTBIISIEMOM JJIs1 IMYHBIX M CEMEHHBIX HYXK]I.

Kpome Toro, Bo3HMKaeT BOIPOC O MPABOBOM CTaTyce AOKA3aTesIbCTB, MOTYYEHHBIX MOCpeN-
CTBOM TaKOH KaMepsbl, B CIydasx, KOrJa IMOJIOKEHUs] 3aKOHO/IATENIBCTBA O MEPCOHATBHBIX JTAHHBIX

10k TIpUMepY, B MPAKTUKE YMOTHOMOYEHHOTO OpraHa 10 3allliTe IepCOHATBHBIX JaHHBIX HopBermn o6paboTka mepcoHaIbHBIX
JAHHBIX HA CTPAHUIIE COLMAIBHOM CETH, JOCTYI K KOTOPO! OrpaHWYeH U JOCTYIIEH TOJIBKO IJIS 3aperUCTPHPOBAHHBIX ITOJIb30BATENEH,
ToTagaeT Moy AeiicTBre paccMarprBaeMoro nckmodeHust. Cm.: Bygrave A. Data Privacy Law: An International Perspective. Oxford:
University Press, 2014. P. 144.

N cr. 6 ®enepanbHOro 3akoHa ot 12 aBrycra 1995 r. Ne 144-03 «O06 onepaTtvBHO-PO3BICKHOM AEATEIBHOCTH»; 1. 2 [lepeunst
BUJIOB CIIELIMAJIbHBIX TEXHUYECKUX CPeACTB, yTB. [loctaHoBnenueM IIpaBurenscrsa PP ot 1 mionsa 1996 r. Ne 770.
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ObUTM HapyieHbl. POPMaIBHO TaKKe JI0KAa3aTeIbCTBA MOTYT CUMTATHCS MOTYUYSHHBIMH C HAPYIIEHH-
sIMUA TpeOOBaHMI 3aKOHA W, KaK CJIE/ICTBUE, HEAOMYCTUMBIMUA B paMKax MPOMU3BOJICTBA IO /ey 00
aJIMMHUCTPAaTUBHOM INpaBoHapylieHuu. CornacHo 4. 3 cT. 26.2 KoAlIl P® He nomyckaercst UCIONb-
30BaHME JIOKA3aTeIbCTB MO ey 00 aJIMUHUACTPATHBHOM IPABOHAPYIIEHUH, B TOM YHCIIE PE3YJib-
TaTOB MPOBEPKH, NMPOBEAECHHON B XO/I€ OCYILLIECTBJIEHUS TOCYAAPCTBEHHOIO KOHTPOJIs (Haa3opa) u
MYHUIIANIAIBHOTO KOHTPOJISI, €CITM YKa3aHHbIE I0KA3aTeIbCTBA MOy YeHBI C HapyIlleHneM 3akoHa. Yto
Kacaercsl YroJOBHOI'O Ipolecca, TO 3[IeCh BCe HE TaK OYEBUHO, MOCKONbKY cT. 75 YIIK P® npu-
3HAET HE/IOMYCTUMBIMU JIOKA3aTeJbCTBA, MOyYeHHbIE C HApyIIeHueM TpeOOBaHMII UMEHHO JaHHOTO
Konekca , a He mo0Ooro 3akoHa (4. 1 ct. 75 VIIK P®). OgHako Helb3s COBCEM MCKITIOUATh CUTYa-
[IMM, B KOTOPBIX HapyIlleHue TPeOOBAHUI 3aKOHO/IATEILCTBA O MEPCOHABHBIX JAHHBIX B OTHOIICHUH
YUYaCTHHKA YTOJIOBHOTO MIPOLIECCA MOXKET OBITh «IOIOTHAHO» O] HAPYIIIEHUE KaKoro-1oo TpedoBa-
Hus YIIK PO.

2.5. IlpyHrMasi BO BHUMaHHE BBIIIEU3JIOKEHHbIE COOOPaKEHHsI, MOKHO MPEIOIOKHUTh, YTO
1oj1 00padOTKY MEePCOHAIBHBIX TAHHBIX JIJIS IMUHBIX U CEMEUHBIX HYX] OydyT MOAaaaTh OpraHm3a-
11 ¥ UCTIOIb30BaHME CITMCKA KOHTAKTOB B Tele(pOHaX MM KOMMYHUKAIIMOHHBIX CEPBUCAX; XpaHe-
HHE TIHCEeM, COIEPIKAIMX NIEPCOHAIbHbIE TaHHBIE HA KOMITBIOTEPHBIX YCTPOMCTBAX, U T.11. [1pu aTOM,
KaK TPeJICTaBIISETCS, MCTIONb30BAHME UYKMX BUSUTHBIX KAPTOUEK HE MOATAJAET MOJ1 IJAHHOE MCKITIO-
YeHUe, TIOCKOJIBbKY, C OJHON CTOPOHBI, OOBIYHO COMPSIKEHO C MPOGeCCUOHATBHON AeSITEIbHOCThIO
CyObeKTa MePCOHANIBHBIX TAaHHBIX, & C IPYTOM — HE OXBATHIBACTCS MOHITUEM aBTOMATH3MPOBAHHOW
00pabOTKM W 00pabOTKM Oe3 UCTIONH30BAHUS CPEICTB ABTOMATHU3AIIMY 1 TEM CAMBbIM BBITTAIAET U3-
TOJ1 IeUCTBUsI 3aKOHa O TIEPCOHATBHBIX JaHHBIX B CUJTY 4. | KOMMEHTUpPYEeMO CTaThd, a HE ee .
14 2.

2.6. CornacHo 1. 2 4. 2 HacTosIel CTaThbU JEWCTBUE 3aKOHA O MEPCOHAJIBHBIX JAHHBIX HE
pacrnpocTpaHsieTcsi Ha OTHOIIEHHS, BO3HUKAIOIIME TP OpPraHU3alliy X paHEeHUs, KOMILJIEKTOBAHUS,
yueTa M UCTIONb30BaHUSI COMIEPKAIMX MEPCOHANIbHBIE TaHHBIE JOKYMEHTOB ApxuBHOro ¢onma Poc-
cuiickoit Penepanuy U APYTUX apXUMBHBIX JOKYMEHTOB B COOTBETCTBHM C 3aKOHOAATEILCTBOM 00
apxuBHOM Jiesie B Poccuiickont deneparum. JlanHOe NooxeHre KoppecnoHaupyer 4. 3 cT. 4 3akoHa
00 “H(pOpPMAIUH, COTJIACHO KOTOPOW MOPSAOK XpaHEHUsI M UCIIONb30BAHUS BKJIIOUEHHOW B COCTaB
apXUBHBIX (POHIOB JOKYMEHTHPOBAHHOW WMH(OPMAIMM YCTAHABIIMBAETCS 3aKOHOAATEILCTBOM 00
apxuBHOM jese B Poccuiickoit Penepanyu.

B 4nciio akTOB yKa3aHHOM OTpaciy 3aKOHOAATEIbCTBA BXOAAT PenepasbHbIl 3aKOH OT 22
okTs10pst 2004 1. Ne 125-03 «O06 apxuBHOM Jienie B Poccuiickoit Penepanmn» (nanee — 3akoH 00
ApXUBHOM JIeJie) U TIPUHATHIE B COOTBETCTBUM C HUM TOJA3aKOHHbIE HOPMATUBHbIE ITPABOBbIE AKTHI,
3aKOHBl M WHbIE HOPMATHBHBIE MPaBOBbIe aKThl cyObekToB Poccuiickoit ®eneparmu. Cyocunumap-
HOE TpHMEHEeHHe 3aKOHOAATENbCTBA O MEPCOHANBHBIX JAHHBIX K PACCMATPUBAEMbBIM OTHOIICHUSIM
HE MPeyCMOTPEHO, MH(POPMAIIMOHHOMY 3aKOHOAATENbCTRY, B OTIMYME OT IPaXJAHCKOTO 3aKOHO/A-
TEJIbCTBA, HE U3BECTHO MOHSTHE TPUMEHEHH I 3aKOHA TI0 aHAJIOTUH TIPY HAJTMYMH TTpodesia B peryiiu-
POBaHUHU.

B cootBerctBum co cT. 3 3akoHa 00 apXUBHOM JIeJie MO/l ApXUBHBIM JIeJIOM TTOHUMAETCs Jiesi-
TEJIbHOCTh TOCYJAPCTBEHHBIX OPraHOB, OPraHOB MECTHOTO CAMOYIIPABJICHHU I, OPraHU3AIMI 1 I'Pak1aH
B chepe OpraHM3alii XpaHeHUs, KOMIUIGKTOBAHUS, Y4eTa M UCIOIb30BaHUS TOKYMEHTOB ApXUB-
Horo ¢oHga Poccuiickoit denepanivi U APYruX apxuBHBIX JOKYMeHTOB. [Ipy 9TOM mon apXWBHBIM
JOKYMEHTOM IOHMMAETCsl MaTepUasIbHbIl HOCUTENb C 3a(MKCUPOBAHHOW Ha HEM HMHQOpMaluei,
KOTOPBII IMEET PEKBU3UTHI, IO3BOJISIOIINE €r0 UASHTU(UIIMPOBATh, U TIOJJICKUT XPAHEHHUIO B CUITY
3HAUYMMOCTH YKa3aHHBIX HOCUTENS U MH(OPMALIMK 1S Tpask/iaH, OOIeCcTBa U TOCYAapCTBa.

Pa3HOBUIHOCTBIO apXHUBHBIX JOKYMEHTOB SIBJISIIOTCS TAK Ha3bIBAEMbIe JOKYMEHTHI 10 TMYHOMY
COCTaBY, KOTOPBIE OTPaXKAIOT COAEpKaHUe TPYHAOBBIX OTHOIIEHUH paboTHUKA U padoTtonarens. ['ocy-
JapCTBEHHBIE OPraHbl, OPraHbl MECTHOTO CAMOYIIPABJICHHU s, OPraHU3ALIMN U MHAUBUIYAJIbHbIE TIPE]I-
MIPUHUMATENN 00s13aHbl 00ECTIeunBaTh COXPAHHOCTb APXUBHBIX JJOKYMEHTOB, B TOM YHCJIE JIOKYMEH-
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TOB I10 JINYHOMY COCTaBY, B TEYEHUE CPOKOB UX XpaHEHUs: AJisl JOKYMEHTOB I10 JINYHOMY COCTaBY,
co3aanHbix A0 2003 r., — He MeHee 75 JIeT ¢ MOMEHTa CO3JIaHusT; 17151 JIOKYMEHTOB, CO3/IaHHBIX TOCIIe
2003 1., — e Menee 50 €T ¢ MOMEHTa co3[aHus1'>. B OTHOIIEHNN MHBIX TOKyMEHTOB HEOOXOAMMO
PYKOBOJZICTBOBATBCS CEIMATbHBIMU TIEPEYHIMH 3.

HenpumveneHne 3akoHa K OTHOIIEHUSIM IO 00paOOTKe MePCOHAIBHBIX AaHHBIX IPU OpraHn3a-
LM XpaHEHU s, KOMIUIEKTOBAHUS1, yYeTa U UCIIO0JIb30BaHUS aDXUBHBIX JOKYMEHTOB HE O3HAYaeT, 4To
MIPaBO rpaXk/laH Ha YaCTHYIO KU3Hb HUKAK HE yuuThiBaeTcs. B JaHHOM ciiyyae nmpuMeHsieTcsl Crielu-
ayibHast HOpMa 4. 3 cT. 25 3akoHa 00 apxXMBHOM JeJie, COTJIACHO KOTOPOM CYIIECTBYET OrpaHUYEHHe
Ha JOCTYIN K apXMBHBIM JOKYMEHTaM, COAEpKalllM CBE/IEHUS O JIMYHOUN U CEMEITHOM TaliHe rpaxja-
HHUHA, €r0 YaCTHOW JKWM3HU, a TAK)Ke CBE/ICHUs, CO3/IAl0IUe YIpo3y i ero Oe3onacHocTH. JaHHoe
OrpaHMYEHNE YCTaHABIMBAETCS Ha CPOK 75 JIET CO AHS CO3[JaHUs YKa3aHHBIX JOKYMEHTOB. C Much-
MEHHOTIO pa3pelleHus] TpakJaHuHa, a M0C/Ie €r0 CMEPTU — C MMMCbMEHHOIO pa3pelleHusl HaclleIHU-
KOB 3TOTO rpaxJaHWHA OrpaHUYEHNE Ha JOCTYII K apXMBHBIM JOKYMEHTaM, COAEPKalllM CBEJEHHUS O
JIMYHOU M CEMENHON TallHe rpakAaHrHA, €r0 YaCTHOMW JKU3HU, a TAKKE CBE/ICHHSI, CO3/IAIOIUE YIPO3y
1151 €70 OE30MaCHOCTH, MOXKET ObITh OTMEHEHO paHee YeM uepe3 75 JIeT co IHs CO3/1aHUsI YKa3aHHBIX
JOKYMEHTOB.

OrieHnBast JaHHOE UCKJTIOUeHUe U3 cpephl IeCTBUSI 3aKOHA O MEPCOHAIBHBIX IAHHBIX, HEJTb3sI
HE OTMETUTH €ro JOCTATOYHO CMOPHBII XapakTep. OHO He YIOMUHAeTcs B 3aKOHE O paTU(UKaIUy
Kongenumu 1981 1., OTCYTCTBYIOT CXOKHME TIOJIOKEHUSI U B OOIIEEBPOIEHCKOM 3aKOHOIATETbCTBE.
Hanporus, Pernmament 2016 r. npsamMo yrnoMyHaeT apXvMBHBIE LI/l B Ka4€CTBE BO3MOKHBIX IIeJIen
00pabOTKHM MEePCOHATBHBIX JaHHBIX (11. 73, 153 [IpeamOyiisl 1 Ipyrue nosoxeHus). Bps o nanHoe
U3BSITHE MOKHO OOBSICHUTH OTCYTCTBUEM B 3aKOHOJIATENILCTBE 00 ApXUBHOM AEATETbHOCTU TIOHSTHUS
«3JIEKTPOHHBIN apXMB», B CBSA3U C YeM OHO HE MOXET PeryJMpoBaTh aBTOMATH3MPOBAHHYIO 0Opa-
OOTKy aHHBIX ', MOCKOJIBbKY 3aKOHOJATEIbCTBO O MEPCOHAJIBHBIX JAHHBIX PACIIPOCTPAHSETCSI B TOM
Yuclie ¥ Ha 00paOOTKY MEepPCOHAIBHBIX JIAHHBIX O€3 CPEelICTB aBTOMATH3AIMH, TOITOMY OTCYTCTBHE
TIOHSTHS «3JIEKTPOHHBIN apXKB» HE MOXKET CaMo 10 ceOe MpersITCTBOBaTh ero npuMeneHuio. [1o Beeit
BU/IMMOCTH, BKJTIOYEHHE JAHHOTO TOJIOKEHHUsI ObUIO TPOAMKTOBAHO KEeJIAHUEM COXPAHUTH CJIOKHUB-
I11eecsi peryJMpoBaHue B 00JIaCTH apXUBHOTO JIeJla M He MHUIIMUPOBATh TITyOOKYIO ero nepepadoTKy B
CBSI3M C MOSIBJIEHHEM HOBOT'O IIacTa perynvpoBaHus. OJHAKO nonagaHue B c(pepy apXMBHOIO 3aKO-
HOJZIaTeJIbCTBA JIOKYMEHTOB, CO3/IaBa€MbIX B IIPOLIECCE OTHOLLEHUM, KOTOpbIE MPU MPOYMX PABHBIX
YCJIOBUSIX OTHOCSTCSI K «KOMIIETEHIIMM» 3aKOHOJATEIbCTBA O MEPCOHAbHBIX JIaHHBIX, HAIIPUMED,
JIOKYMEHTOB, COAEPXKaIlIMX CBEJEHUSI O TPYAOBBIX NMPABOOTHOMIEHUSX («IOKYMEHTOB IO JINYHOMY
COCTaBYy»), MOJKET TIOBJIeUb NIPABOBbIE KOJUIM3MU U TMPaBONpPUMEHUTEbHbIe omnoOku. Kyma Gonee
JIOTUYHBIM OBUTO ObI BBEZIEHHE OTHOIIEHUI TI0 00pabOTKe MEePCOHAIBHBIX JAHHBIX B ApXUBHOM Jesi-
TEJILHOCTU B OOIIYI0 OpOUTY 3aKOHOIATENILCTBA O MIEPCOHANBHBIX JAHHBIX C YCTAHOBJICHUEM psiAa
CTIEIIMAJIBHBIX HOPM, YUYUTHIBAIOIIMX OCOOEHHOCTH JIAHHOU C(hEpHI.

2.7. Emie oqHUM UCKJTIOYeHUEM U3 cepbl AeUCTBUSA 3aKOHA O MEPCOHAIBHBIX JIAHHBIX SIBJISI-
I0TCSI OTHOILIEHUSI 10 00padOTKe MEePCOHAIBHBIX TAaHHBIX, COCTABJISIONIMX TOCYIAPCTBEHHYIO TalHY,
T.€. 3AIUIIAEMBIX TOCYIAPCTBOM CBEJICHUI B 0OACTH €r0 BOGHHOMW, BHEIIHETIONUTHUYECKOM, SKOHO-
MUYECKOW, pa3BeIbIBaTeIbHON, KOHTPPA3BEAbIBATEILHON U ONEPATUBHO-PO3BICKHON JIEATEILHOCTH,
pacrnpocTpaHeHre KOTOPBIX MOXET HaHecTH yiepO 6e3onacHoctu Poccmiickoit Peneparim. JanHoe

12 Cwm. er. 22.1 3akona 06 apXMBHOM JieJie.

B cm npuKassl MuHKYIeTYpsl Poccunt ot 25 asrycra 2010 1. Ne 558 «O06 yTBepskaeHnn «IlepedHst THIOBBIX YIPaBIEHUECKUX
ApXHMBHBIX JOKYMEHTOB, 00Pa3yIOIIMXCs B IIPOLECCe AeSITEHOCTH TOCYIapCTBEHHBIX OPTaHOB, OPTaHOB MECTHOTO CAMOYTIPABJICHHS 1
OpraHM3allli, C yKa3aHHEM CPOKOB XpaHeHus»; oT 31 mionst 2007 1. Ne 1182 «O6 yrBepxaeHny [lepeunst TUTIOBBIX apXHBHBIX IOKY-
MEHTOB, 00Pa3yIOIMXCS B HAYYHO-TEXHUIECKON 1 TIPOM3BOAICTBEHHOM eSITEIbHOCTH OpraHM3alvil, ¢ yKa3aHHeM CPOKOB X PaHEHHST».

14 Ykasannas Touka 3peHHs BhiCKa3aHa rnpejcTaBuTessimu PockomHanzopa. Cm.: ®enepanbHblil 3ak0H «O MepcoHaIbHBIX JIaH-
HbIX»: HayuHo-npakTrueckuii kommenTapuii / [lox pen. 3am. pykoBoautesst denepaibHoii CTykObI 10 HaI30py B cepe CBsi3u, nHpOop-
MAIOHHBIX TEXHOJIOTUI U MaccoBbIX KoMMyHHKanuii A.A. TIpuesxesoil. M., 2015. C. 10.

16



A. U. CapembeB. «HayuHo-TipakTU4ecKuii TOCTaTelHbI KOMMeHTapuil kK DeepanbHoMy 3aKoHy «O MepCOHATBHBIX JTaH-
HBIX»>»

WCKJTIOUeHNe OBbUIO MPEeTyCMOTPEHO B OroBOpKe, ciesiaHHOU mpu patudukanmu Konsenmmu 1981
I., O HENPUMEHEHUH ee TOJIOKEHUH K ONpe/ieIeHHBIM KaTeropusiM aBTOMAaTU3MPOBAHHBIX JTAaHHBIX 12,
B CBSI3M C YeM 3TO HCKJIIOUYEHHE He MPOTUBOPEUUT MEkIYyHAPOIHBIM 00si3aTesibcTBaM Poccuiickoit
®enepaunu. [Topsaaok oTHECEHUS CBEIEHUI K TOCYIapCTBEHHOW TallHE U MX IPaBOBOM PEKUM yCTa-
HaBmBaloTcs 3akoHOM P® ot 21 utons 1993 r. Ne 5485-1 «O rocynapcTBEHHOM TaiiHE» .

2.8. YeTBepThIM U NOCTIEAHUM U3BATUEM U3 CHEpbl IEUCTBUS 3aKOHA O IEPCOHAJIBHBIX IAHHBIX
SIBJISIIOTCS OTHOILICHU 1, CBSI3aHHBIE C TIPEIOCTABJICHUEM YIIOMTHOMOYEHHBIMU OpraHaMy UH(OpMAaIIuK
0 jiesTebHOCTH cyloB B Poccuiickoit deneparu B coorBeTcTBUU ¢ deiepanibHbIM 3aKOHOM OT 22
nexabps 2008 r. Ne 262-P3 «O6 obecniedeHun A0CTyNa K MH(POPMAIMU O JESITEIbHOCTH CYIOB B
Poccuiickoit ®eneparuu». [JaHHOE UCKITIOUEHUE CBSI3aHO C JIECTBUEM MPUHITUIA TIIACHOCTH CYJIO-
nponsBoncTBa. OIHAKO ero MpakTUYecKas peanu3aiys o0naaaer crelu@ruKoi B 3aBUCUMOCTH OT
THIIA Cy/1a, KOTOPbIN BHIHEC CyeOHbIN aKT.

Tak, TeKCTBI CyIeOHBIX aKTOB, TPUHATHIX apOUTpaKHBIMU cyaamu, KoHctutyimonasiM Cynom
P® u KOHCTUTYIIMOHHBIMH cygaMu CyOBeKTOB P®, mo oOmemy mpaBuily pa3MelialnTcs B CETU
«/HTEpHET» B MOTHOM OOBEME.

Kak ormerun Boictimit Apourpaxusiii Cyn PP, onyonrkoBaHue cyaeOHBIX aKTOB, COlepxka-
IUX TIEPCOHANIbHbIE TAHHBIE JIUI], YYaCTBYIOIINX B MPOU3BOICTBE IO eIy 00 aMUHUCTPATUBHOM
MIPaBOHAPYIIIEHUH, HE MOXKET CaMo To ce0e pacCMaTpUBAaThCsl Kak HaHOCsAIIee yiepd 0e30MacHOCTH
TAaKMX JIUI], YWIEHOB MX CeMeM, UX OIM3KHX, a TAKXKe UX YECTH U JOCTOMHCTBY. [Ipu 3TOM conepkanue
MIEPCOHAJbHBIX JaHHBIX B CYJEOHBIX aKTaX apOMTPaXHBIX CYIOB HE MPEMSATCTBYET UX Pa3MEIICHUIO
B ceTu «/HTepHeT» B MIOJTHOM oObeMe. B cirydae HeOOXOOMMOCTH COXpaHEHHs] KOMMEPYECKOH HJTH
MHO OX paHsIeMOU 3aKOHOM TaiHbI pa30MpaTesIbCTBO e 00 aJMUHUCTPATUBHBIX MIPABOHAPYILICHHUSIX
OCYIIECTBIISIETCS B 3aKPHITOM CYJeOHOM 3aceJaHIH TPH YIOBIETBOPEHUHU CYIOM COOTBETCTBYIOIIIETO
XOJATalCTBA JINIIA, YIaCTBYIOIIEro B Jierne .

[Tpu pa3meriennu B cetu «/HTepHET» TEKCTOB CyAEOHBIX aKTOB, PUPHATHIX CyJaMu OOIIeH
IOPHUCIIUKITNM, TI0 OOIIEMY MpaBWIIy B HENSIX oOecreueHus 0e30MacHOCTH YYaCTHUKOB CyAeOHOro
Mpoliecca U3 yKa3aHHbBIX aKTOB UCKITIOUAIOTCS IEPCOHANIbHbIE IaHHBIE, KpoMe (haMUIUi M HTHUITUAJIOB
UCTIIAa, OTBETYMKA, TPETHETO JIMIIA, TPAKIAHCKOTO MCTIIA, TPaKJIAHCKOTO OTBETUYMKA, OCYKIEHHOTO,
OIPaBAaHHOTO JIMOO JIMIIA, B OTHOILIEHUH KOTOPOTO BEJETCS IPOU3BO/CTBO T10 AeTy 00 aIMUHUCTpA-
THUBHOM TIPaBOHAPYIIIEHUH, CEKpeTapsi CylAeOHOro 3aceJaHusi, pacCMaTpUBABIIMX (paccMaTpyBaB-
1IEro) JIeJI0 Cyael (Cy/bu), a TaKke MPOKypopa, aJBOKATa U MPEICTABUTES, €CJIM OHU Y4acTBOBAJIU
B CyleOHOM pa3OupatenbcTBe. BMECTO MCKITIOUEHHBIX MEPCOHATBHBIX JAaHHBIX MCTIOJb3YIOTCSI MHU-
[IMaJIbl, TICEBIOHUMBI WM JIpyrHe 00O3HAueHMs1, He TIO3BOJISIONINE UISHTU(PUIINPOBATh yYACTHUKOB
cyaeOHoro nporiecca (4. 3 cr. 15 Penepanbaoro 3akoHa ot 22 aexadpst 2008 r. Ne 262-P3 «O06 odec-
MeYeHUH J0CTymna K MHGOpMaLUMKU O IesATebHOCTH cynoB B Poccuiickoit ®eneparmn»). Ilpu stom
HEKOTOpHIe Cy/eOHbIe PellleHrsT B LeJIsIX 3alUThI PaB IpaxJjaH Ha HETTPUKOCHOBEHHOCTh YaCTHOM
KU3HU, JTMYHON M CEMEWHOW TalHBl , X YECTH W JISJIOBOW peIyTaluy He MOIJIeKar MyOIuKaruu
B cetn «/HTepHeT» (HarmpuMmep, perieHus Mo JejiaM, BOZHUKAIOIINM M3 CEMEHHO-TIPABOBBIX OTHO-
IIIEHUH, B TOM YHCJIe 110 JieJlaM 00 YCHIHOBJICHUH (ylouepeHur) peOeHKa, IPyruM JejiaM, 3aTparu-
BAIOIIMM TpaBa W 3aKOHHBIE MHTEPECHl HECOBEPIIEHHONETHHX; 110 JIeJIaM O MPECTYIUICHUSIX TIPOTHB
TIOJIOBOM HEMTPUKOCHOBEHHOCTU M TIOJIOBOM CBOOOJIBI JIMYHOCTH; 00 OrpaHUUYEHUH AEeCTIOCOOHOCTH
rpaskJIaHWHA WM O TIPU3HAHUY €0 HEeJeeCIOCOOHBIM; O MPUHYAUTEILHON TOCTIMTATIM3AIIUN Tpak/ia-
HUHA B IICUXUATPUYECKUIA CTAIIIOHAD U MIPUHYIUTEILHOM IICUXHAaTPHUECKOM OCBHIETEIbCTBOBAHUY;
O BHECEHWH MCTPABJICHUN WK U3MEHEHUI B 3alUCh aKTOB IPakAaHCKOro cocTosinusl). [1paBna, cie-
AyeT OTMETHUTh, YTO Ha MPAKTUKE OMyOJIMKOBaHHbBIE B ceTH «VIHTepHET» CyeOHbIe pelieHusl OOIYHO

5w «6» cr. 1 denepanbHoro 3akoHa ot 19 gexadpst 2005 1. Ne 160-03 «O parudukanym Konsenrmu Coseta EBporst o
3amuTe (PM3UIECKUX JIUI] IPH aBTOMAaTH3MPOBAHHON 00pabOTKe MePCOHATBHBIX JAHHBIX».

16 Cm. 1. 17 nocranosnenus [Tnenyma BAC P® ot 8 okrsadps 2012 r. Ne 61 «O6 obecrneyeHun ITaCHOCTH B apOMTPaXHOM
rponecce».
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He cofiepXkaT (paMUIUi ¥ MHUIIMAJIOB YYaCTHUKOB ITPOIIECca BOMIPEKH TPeOOBAHUSM Y. 5 CT. 15 Bbilnie-
yKa3aHHOro 3akoHa. Bo MHOTOM 3TO CBfI3aHO C TeM, YTO Hepe MmyOonuKaiuen cyaeOHble akThl Mpo-
XOIAT MPOLEAYpPY AeNepcOHU(pUKALMN B aBTOMaTU3UPOBAHHOM pPEXUME C HCIOJIb30BAHUEM COOT-
BETCTBYIOILIETO MOJLYJISI COTPSIKEHU I MOACKCTEMBI «IHTEepHET-TIopTas» ¢ 6a30i JAaHHBIX MOICHCTEMBI
«bank cyneOHbIX perreHnit (cyneOHas nmpaktika)» [AC «IIpaBocynue» 7.

3. O6patumcs K cepe IecTBrS 3aKOHA O IIEPCOHATIBHBIX JAHHBIX B IpocTpaHcTBe. Kak oTMe-
4aJIoCh paHee, H1 KOMMEHTUpYeMasi CTaTbsl, HU UHbIE TIOJIOKEHUSI 3aKOHA O MEPCOHAJIbHBIX JAHHBIX
HE coiepXkaT KaKMX-1O0 MONOKEHUH, perTaMeHTUPYIOIIUX JaHHBIM BOmpoc. B To ke Bpems sicHOe
IpeJcTaBJieHre IOHUMaHue c(pepbl MPUMEHEHH 1 3aKOHOJATEIbCTBA O IEPCOHAIBHBIX IAHHBIX I10 TEp-
PUTOPUH U KPYTY JIUIT SIBJISIETCSI HEOOXOAMMBIM YCJIOBHEM OOECTIieueH sl TPaBOBOM ONpeeIeHHOCTH
IJIsl BCEX YYAaCTHUKOB OTHOILEHWM, PEryJIMPYEMbIX 3aKOHOJATEIBCTBOM O MEPCOHAJIBHBIX JAHHBIX:
CyOBEKTOB MEPCOHAIBHBIX JIAHHBIX, HCIOIb3YIOIMNX HHTEPHET-PECYPCHl B CBOEH MOBCEJHEBHOM AesI-
TEJIHOCTH; OIIEpaTOPOB MEPCOHABHBIX JAHHBIX, UCIIOJIb3YIOIIUX MHCTpYMeHTapui cetu «IHTepHeT»
IJIsl OCYLLECTBIIEHUS] CBOEH JIEATEJIbHOCTH; YIIOJTHOMOYEHHBIX OPraHOB MO KOHTPOJIIO M HAJI30py 3a
COOMIOZIGHNEM 3aKOHOZIATENILCTBA O TIEPCOHATBHBIX JTAHHBIX. B 3TOM CBsA3M HEOOXOAUMO OTMETHUTD
cIIeyIoILee.

3.1. I'pask1aHCTBO MJIM MECTOXHUTEIBCTBA CYyObEKTa MEPCOHANIBHBIX TAaHHBIX, CBEJEHUS O KOTO-
poM 00padaThIBAIOTCS, HE UMEIOT 3HAUSHHU s TP PELIeHUH BOMPOca O MIPUMEHUMOCTH POCCHICKOTO
3aKOHOJIATENILCTBA O TIEPCOHAJIBHBIX AaHHBIX. Takoy rnoaxorn cootBercTByeT Lenssm Konsenuun 1981
I., KOTOpasi COMJIACHO CT. 1 «COCTOMT B oOecriedeHrH Ha TeppUTOopur Kaxaou CTOPOHBI TS Kak-
J0T0 (PU3UYECKOTO JIMLIA, HE3ABUCUMO ON €20 2PANCOAHCIBA UM MECINONCUMENbCIEA, YBAKECHUS
ero MpaB U OCHOBHBIX CBOOO/, U B YACTHOCTH €ro MpaBa Ha HEMPHUKOCHOBEHHOCTh YAaCTHOM KU3HH,
B OTHOIIIEHUU aBTOMATH3MPOBAHHOW 00paOOTKM KACAIOIIMXCS €r0O MEPCOHAIBHBIX JaHHBIX» (KYpCHB
Mmoit. — A.C.).

3.2. TpeGoBaHust 3aKOHA O MEPCOHATIBHBIX JAHHBIX PACHPOCTPAHSIOTCS HA JIMI, OCYILECTBIIS-
IoIMX 00pabOTKy MEePCOHABHBIX JTAaHHBIX, KOTOpbIE SBJISIIOTCA rpakaaHamMu PP u opuandyeckumu
JIMLIaMU, CO3/IaHHBIMHU IO 3aKOHOJaTesIbeTBy P®, B cuity Toro, uto opucaukuus Poccuiickoit ®ene-
paiuu 1o oOIeMy MpaBUIy PaclpOCTPaHsIETCsl Ha BCEX TPakJIaH roCylapcTBa, OE30THOCHTEBHO
K UX (paKTUIECKOMY MECTOMOJIOKEHUI0 (TaKk Ha3biBaemas JuuHasi opucaukims)'s. Kpome Ttoro,
MOCKOJIbKY MOHATHSA (PU3MYECKOr0 M IOPUIMYECKOro JIMIA, YIOMSIHYThle B KOMMEHTHPYEMOI CTa-
Th€, BKJIIOUAIOT B ce0sl, TaK Kak MPsIMO He YKa3aHO MHOE, M MHOCTPAHHBIX JIMII, KOTOPBIM B COOTBET-
crBuH co cT. 2 'K P® npepocraiseTcs: HAlMOHAILHBIN PEKUM, MOKHO CIIEJIATh BBIBOJ, YTO 3aKOH O
MEPCOHAJIBHBIX JaHHBIX MOKET PaclpOCTPAHATHCS U HA MHOCTPAHHBIX (PU3UYECKUX U I0PUAMYECKUX
ML, Ha O(OUITMATTBHOM caiiTe cy/ia oorei opucaukimy, yTB. [locranoienuem [pesuanyma CoBeta
cyneid PO or 27 auBaps 2011 r. Ne 253.

OCYIIECTBIISIOMUX 00padOTKY MEepCOHATbHBIX AaHHBIX. Eciu MHOCTpaHHOE U0 (PU3HMUECKH
MIPUCYTCTBYET HA TeppuTOprH Poccuu B hopme npecTaBUTeIbCTBa UM MTHOTO 000COOIEHHOTO O/
paszienieHusi, To 3TO SIBJSAETCS JOCTATOYHBIM YCJIOBUEM JJIsI PACHPOCTPAHEHUSI Ha HETO MOJIOKEHUI
POCCHUICKOTO 3aKOHOJATENbCTBA, KaK MUHMMYM, B YacTU JIEATEbHOCTH, OCYLIECTBISIEMON 4epes
Takoe 000COOIEHHOE MOApa3/ieieHne, U COOTBETCTBEHHO 00PaOOTKM MEPCOHAIBHBIX TaHHBIX, MPO-
M3BOJMMOM B CBSI3M C JIESATEIBHOCTBIO, OCYIIECTBIISIEMOM MOCPEICTBOM TAKOTO 000COOIEHHOTO TO-
paznenenusi. Ecim nuio, o6padarsiBaoliiee repcoHasbHble JaHHbIe, He UMeeT (PU3NIECKOro MPHCYT-
CTBUS Ha TeppuTOopuu Poccun, 3aKOH 0 IEpCOHANIBHBIX JAaHHBIX MOKET IPUMEHSATHCS K HEMY B CJTydae
YCTaHOBJIEHUSI (haKTa «8UPMYaNbHO20» €20 npucymcmaeusi Ha Teppuropun Poccuiickoit ®enepanum.

17 Cm.: PernamenT opranmsarian pasMeleHis CBeIeHHi 0 HAXOAIMXCS B Cy/IE Ae/IAX M TeKCTOB CY/ICOHBIX aKTOB B HH(OPMALTH-
OHHO-TEJICKOMMYHHKALMOHHOW ceTn «VIHTepHeT»
18 MesxyHaponHoe npaBo: Yueonuk / b.M. Awasckuii, M.M. Bupioxos, B./l. Bopoynoe u np.; otB. pea. C.A. Eropos. M.: CraryT,
2015.
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KoHuenums «BUpTyanbHOrO» IMPUCYTCTBUSI CBA3aHA C OCYLIECTBJIEHMEM JIMLIOM JEsTesb-
HOCTH B MH(OPMAIIMOHHO-TEJIEKOMMYHUKALMOHHON ceTu «VIHTepHeT», KoTopasi B CHIIy CBOETO
TPAHCT PAHUYHOTO, AEIEHTPAIM30BAHHOTO U BUPTYAILHOTO XapaKTepa He MO3BOJISIeT YeTKO 0003Ha-
YUTh reorpapuyeckre rpaHullbl OCYIECTBIECHUS TaKoW JeATeabHOCTH. OHON JUIIb TOCTYITHOCTU
MHTEpHET-caiiTa Ha Teppuropun Poccuiickoil Penepaliiy HEAOCTATOUHO JJIs1 BBIBOAA, YTO HAa HETO
pacrpocTpaHsieTcsi 3aKkoHoaTesIbecTBO Poccuiickort denepaiiv, B TOM YKCIIE O IEPCOHAIBHBIX JIaH-
HBIX, TIOCKOJIbKY B TAKOM cJTydae cpepa ero mpruMeHeHHs1 HOCHJIa Obl MO CYIIECTBY BCEMUPHBIH Xapak-
Tep U jenasa Obl MPAKTUYECKU HEBO3MOKHBIM KOHTPOJb 32 UCIOTHEHHEM M POCCHUIICKOTO 3aKOHO-
JATeJbCTBA.

[TpuHMMas BO BHUMaHKE YKa3aHHbIE 0OCTOSITENIbCTBA, MUHKOMCBSI3M Poccui KOHK peTu3upo-
BaJIO YCJIOBUS, IIPU HAJIMUMKU KOTOPBIX 3aKOH O MEPCOHAIBHBIX JAHHBIX PACIPOCTPAHSIETCs HA UHO-
CTpaHHBIX JIMI['?. B MIX OCHOBE JISKHUT KPUTEPUIl HAIPABJICHHOCTH JIEATEILHOCTH, KOTOPBIN MCIIONb-
3yeTcsi B MEKIyHApOJIHOM YaCTHOM IIpaBe, a TakXke B eBpomnenckoil npaktuke?’. Tak, cOriacHo CT.
1212 T'K P® BoiGOp mpaBa, MoJjIekKaIiero MpuMeHEeHHMIO K JOTOBOPY, CTOPOHON KOTOPOTO SIBJISAETCS
NOTpeOuTeNb, He MOXET TIOBJIEUb 32 COOOM JIUIIEHHE TAKOTO JIMIIA 3aIUTHI €r0 MpaB, MPeI0CTaBIIsI-
eMOI UMIIepaTUBHBIMI HOPMaMHU TIpaBa CTPaHbl MECTa KUTEIbCTBA IOTPEOUTEIs, €CJI KOHTPAareHT
noTpeduTesNs MOOBIMU CIIOCOOAMM HAIPABJISIET CBOIO JESITEIBHOCTh Ha TEPPUTOPUIO STOW CTPAHBI.
Kpowme Toro, kpurepuil HarpaBJIeHHOCTH JEATEIbHOCTU MOIYYMII OTpakeHHe U B UHPOPMALIMOHHOM
3aKOHOZIATEILCTBE IPUMEHHTENIBHO K «IIpaBy ObITh 3a0BITHIM». B cooTBercTBUM co cT. 10.3 3akoHa
00 MH(pOPMAIIMK COOTBETCTBYIOIIME OOSI3aHHOCTH M0 YIAJIEHHUIO CChUIOK Ha MH(OPMAIIHIO O 3asiBH-
TeJIe BO3JIaraloTcsl Ha OrepaTopoB OMCKOBBIX CUCTEM, KOTOPBIE PACIIPOCTPAHSIOT B ceTH «IHTepHeT»
«peKJiaMy, KOTopasi HallpaBJieHa Ha TIpUBJICYCHUE BHUMAHUsI MOTpeOUTeNel, HaXOISIIMXCs Ha Tep-
putopuu Poccuiickoit ®eneparyin».

Jns1 onpesienenus HapaBIEHHOCTU JESATEIbHOCTH B YKa3aHHbBIX Pa3bsCHEHUSX BbIJEJICHBI 1B
0a30BbIX U PsiJl JONOJHUTENBHBIX (PAKTOPOB (KPUTEPUEB), KOTOPBIE ObUIM MOATOTOBJIEHBI C yUETOM
€BPOIENCKOro OIbITa TOJIKOBaHUS MOJIOXKEHUI O HarpaBiieHHoU JesitenbHocTH (Joined cases: Peter
Pammer v. Reederei Karl Schliiter GmbH & Co. KG (C-585/08) and Hotel Alpenhof GesmbH v. Oliver
Heller (C-144/09), 7 December 2010).

bazosble kputepun

1) Ucnonb3oBanue reorpapuyueckoro J0MEHHOTO UMEHH, CBsI3aHHOTO ¢ P® (.ru, .pd., .su) nim
ee OT/IeJIbHBIMM perMOHaMU (HalpuMep., .MOSCOW, .MOCKBA).

JIaHHBIII KpUTEpHl OCHOBAaH Ha MPE3yMIILMH, COIJIACHO KOTOPOH perucrpauus u Qaxrtuye-
CKOE MCIOJIb30BAaHME JOMEHHOIO MMEHHU B YKA3aHHBIX 30HaX SIBJISIOTCS MPOSIBJIEHUEM HaMepeHUs
BJIaJE/IblIa UHTEPHET-PECYpca OCYLIECTBIIATh CBOIO JIEATENBHOCTh «C MpULIEIOM» Ha Poccuio, 4rto
00YyCJIOBJIEHO CUJIbHOHM reorpaguueckoil MpUBSA3KON JAaHHBIX JOMEHOB K ee Tepputopuu. B kaue-
CTBE UCKJIIOYEHHUsI MOKHO pacCMaTpUBaTh PErMCTPALIMIO JOMEHHOTO UMEHU 0e3 €20 NOCAedyiousezo
daxmuueckoz0 UChONb308aHUSL, KOT/A TaKasl PErUCTPALMs OCYILECTBIISAETCS B 3ALUTHBIX LIEJIAX IS
MIPEIOTBPAILIEHH S 3aXBaTa TAKOro JIOMEHHOIO UMEHU KOHKYPEHTAMU WU KUOEPCKEOMMePaMu.

Cx0Xuil KpUTepuil IPUMEHEHUsI POCCUICKOTO 3aKOHO/IATENIbCTBA B ceTH «IHTEepHeT» UCHOIb-
3yercsi PenepabHON aHTUMOHOIIONBHOM cityk00i P® 17151 onipeaenenus cepsl IpUMEHEHUs B CETH
«/HTepHeT» 3aKOHOJATeNbCTBA O pekyame?!. Haimuue 3aperucTpupoBaHHOTO JOMEHHOTO MMEHU B
30HE «.ru» MPU3HAETCS JOCTATOYHbIM ISl YCTAaHOBJIEHUSI IOPUCAMKIIMM POCCUICKUX CYJIOB U B OTe-
YECTBEHHOH Cy1e0HO-apOUTpaKHOM MpaKTUKe (CM., Harpumep, [loctanoBneHne Cyaa o MHTEIUIeK-

19 http://minsvyaz.ru/ru/personaldata/

2 cm.er. 3 (2) Permamenta 2016 1.; ct. 15(1)(c) Pernmamenta EC Ne 44/2001 ot 22 nexabpst 2000 r. «O 10pUCAUKITNY, TPU3HAHUN
Y WCTIONTHEHWH CYNIEOHBIX PEIeHHH 10 TPakIaHCKUM U TOPrOBBIM JiesiaM»; cT. 6 Permamenta EC Ne 593/2008 ot 17 mons 2008 r. «O
TpaBe, IPIMEHUMOM K JIOTOBOPHBIM OTHOIIEHHSIM».

2! Tucsmo ®AC Pocenn ot 3 aprycra 2012 . Ne AK/24981 «O pekiiame ankoronsHoO# npoaykiuu B IHTepHete u neyatHsix CMI»
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TyaJIbHBIM TipaBaM OT 2 okTs0pst 2014 1. Ne C01-856/2014 no ey Ne A40-102183/2013, B KOTO-
poM roBopurcs: «I10cKoIbKY JOMEHHOE UM, O 3alpeTe aAMUHUCTPUPOBAHUS KOTOPOTO OTBETYMKOM
IIPOCUT UCTEll, 3apETUCTPUPOBAHO B JOMEHHOU 30HE «.IU», PACCMAaTPUBAEMBbIi CIIOP OTHOCUTCS K
KOMITETEHIIMU apOUTpaxHbIX cynoB Poccuiickoit ®enepanum» ).

Kputepuii ncnonp3zoBaHust reorpapuyeckoro JOMEHHOTO UMEHH, CBSI3aHHOTO C TEPPUTOPHEN
Poccun, HOCUT caMOAOCTATOUHBIN XapaKTep U MOKET NMPUMEHSTHCS BHE 3aBUCUMOCTH OT HAJIUYMS
MHBIX KpUTEpUeB. B 4acTHOCTH, MTaHHOMY KpUTEpHUIO OyIeT YIOBJIETBOPSATh MUCHOIB30BAHUE TAKOTO
JOMEHHOTO MMEHH J1JIsI 1IeJIel repeajipecaliii Ha MHOM MHTEPHET-Pecypc, KOTOPBIN MOXET pacriofia-
raTbCs 1oj (PyHKLMOHAJIBHBIM JJOMEHOM THIA «.com>». Hanpumep, B cilyyae UCHOIb30BaHUS JOMEH-
HOT'O UMEHH «abc. ru», ¢ KOTOpOro ocyllecTBIIsAeTCs Niepeaapecalys Ha «abc.com».

2) Hanume pyccKosI3bIYHOM BEPCHM MHTEPHET-pecypca (B COBOKYITHOCTU C OIHUM U3 BTOPUY-
HBIX KPUTEPUEB, YKA3aHHBIX HUKE).

Ncnonb3oBaHue pycckoro si3plka Ha MHTEPHET-PECYpCe SIBJISIETCS] CUJIbHBIM apryMEHTOM B
TOJIb3Y TIPUCYTCTBUS HAIIPABJIEHHOCTH JESITENIBHOCTU TAKOTO caiTa Ha Tepputoprio PP 6e3oTHOCH-
TEJILHO K €ro JOMEHHOMY MMEHHU (T.€. JaHHBI KPUTEpUll IPUMEHUM U K CIydasiM, KOIja UHTep-
HET-CalT MCMOJb3YyeT (PyHKIIMOHAJBHBIN JOMEH TUIa .com, .org). IIpu 3TOM BO BHMMaHMe JOIKHA
MIPUHUMATBCS] IMEHHO LieJIeHallpaBjieHHAas JIOKaIU3allysl UHTEPHET-caiiTa, OCylIeCTBIEHHAs CAMUM
BJIaJI€JIbLIEM WJIV MHBIM [TPUBJIEYEHHBIM UM JIMLIOM, IPUMEHEHHNE CUCTEM aBTOMAaTHUUECKOIo IepeBoa
HE JOJDKHO IPUHUMAThCSI BO BHUMaHue. OIHaKO HEOOXOIMMO YUUTHIBATh, YTO UCIOIB30BAHHE PYC-
CKOT'0 s13bIKa BO MHOTHX, HO HE BO BCEX CIIy4Yasix CBUJETEJILCTBYET O HAIPABJIEHHOCTU Ha TEPPUTOPUIO
P®. Hanpumep, ecm U3 copepkaHus caiiTa OYEBUIHO, UTO B Ka4eCTBE 1I€JIEBOM ayAUTOPUU MOTYT
BHICTYIIATh IpaxjaaHe benopyccun, Kasaxcrana, pycckosspiuHoe HaceneHue EBporiel, Kanaael nim
ApYrux cTpaH. B 3Tol cBs31 6A30BbIN KPUTEPUI UCTIONBb30BAHMUSI PYCCKOTO SI3BIKA MOJIEKUT ITPUMe-
HEHUIO NPU HAIMYMU KAK MMHUMYM OJHOTO U3 JONOJHUTEIbHBIX (BTOPUYHBIX) KPUTEPUEB.

BropuuHnsle kpurepuu

1) BO3MOKHOCTb 3aKJII0OYEHHS U UCTIOJTHEHH S JOTOBOPA C POCCUICKUM PE3UJEHTOM, B YACTHO-
CTH, OCYLIECTBJIEHHE JI0CTaBKM TOBapa Wiv 1U(poBOro KOHTEHTa Ha Tepputopuio Poccuu;

2) BO3MOXHOCTb OCYIIECTBJIEHHS PACYETOB B POCCUHCKUX PyOIIsX;

3) UCIONb30BaHUE KOHTEKCTHON WM OaHHEPHOM peKJIamMbl Ha PYCCKOM SI3bIKE, BKJIIOYAIOIEN
CCBUIKY Ha COOTBETCTBYIOLLMI MHTEPHET-PECYPC;

4) uHble 00CTOATENBCTBA, KOTOPBIE SIBHO CBUJIETENILCTBYIOT O HAMEPEHUM BJIajie/blla UHTEp-
HeT-caiiTa BKJIIOYUTh POCCUIICKUI PHIHOK B CBOIO OM3Hec-cTpareruto. Hanpumep, Kk HUM MOXET ObITh
OTHECEHO HaJIMuMe Ha MHTEPHET-pecypce ciocoO0B 0OpaTHOM CBSA3M, Kacaloluxcs Tepputopun PO,
HarpuMmep, Homepa TesiepoHa, Ha KOTOPBI MOKHO OECIJIaTHO MO3BOHUTH ¢ Tepputopuu Poccun
(oGmmedenepanbHoro GecriiatHoro Homepa (8-800...), niu TenedoHa ¢ KOJOM POCCUICKOro ropoja.
dakThl TpUOOpPETEHUsI BIA/ENbLIEM HMHTEPHET-CaliTa COOTBETCTBYIOILMX YCIYT CBSI3U, FOTOBHOCTD
o(pOopMJIATH JOKYMEHTALIMIO C OTEYECTBEHHBIM OIIEPATOPOM CBSI3U M HECTH PacXoibl 10 OIIaTe yCIyT,
NOIOOHBIX MCOMb30BaHUI0 HOMepa 8-800... U T.1., TOBOPAT O BHICOKOHM 3aMHTEPECOBAHHOCTH BJla-
AeNblia B POCCUICKUX MOTPEOUTENSX.

Crenyer OTMETUTB, UTO CXOXKHME IO CYLIECTBY KPUTEPUU HAIIPABJIEHHOCTH AEATEIBHOCTU TaKKe
NIpUBEICHbl B KOMMEHTAPHUSX, pa3MEIleHHbIX Ha opUIIMaIbBHOM caiiTe PockoMHag30pa .

3.3. BhlleykazaHHble KpUTepUr ObLIM ITPUMEHEHbI Ha MPAKTUKE IIPU PACCMOTPEHHH Criopa O
BHECEHUU MHTEpHET-caiiTa couuaibHou cetu LinkedIn B Peectp HapyimTesei paB cyObeKTOB Nep-
COHAJIbHBIX JAHHBIX M OJOKMPOBAHMU JIOCTYyIa K HeEMY Ha Tepputopuu PP B cBs3M ¢ HapylleHUeM

2 Cwm.: Kommenrapuii k PenepabHomy 3akoHy oT 21 utonsa 2014 r. Ne 242-P3 «O BHeceHMH U3MEHEHUH B OT/EJIbHbIE 3aKOHO-
JaTenbHble akThl Poccuiickoil denepanuy B 4acTH yTOYHEHHsI OpsiaKa 0OpabOTKY MEePCOHATIBHBIX JaHHBIX B MH(OPMAIIMOHHO-TeJIe-
KOMMYHHKaMOHHbIX ceTsax». C. 15. URL: https://pd.rkn.gov.ru/library/p195/. K coxasneHuo, 3TOT JOKYMEHT He COIEPKUT yKa3aHHUsI
Ha aBTOPOB JJAHHOTO KOMMEHTApHsI.
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00sI3aHHOCTH 10 JIOKAJTM3AIMH OTAEIBHBIX IPOIIECCOB 00PaOOTKH MEPCOHATBHBIX JAHHBIX B COOTBET-
CTBUHU C 4. 5 cT. 18 3akoHa 0 epcoHasIbHBIX JaHHbIX (CM. KOMMEHTApUI K HEW). YIOBIETBOPss yKa-
3aHHOE TpeOOBaHUE, Cy/l YKa3all Ha TO, UTO «O HAINPABJICHHOCTH MHTEepHET-caiita www.linkedin.com
Ha Tepputopuio PO cBuzieTeIbCTBYET HATMUKMe PyCCKOSI3BIYHOW BEPCHM MHTEpHeT-caiiTa. [Ipu sTom
MHTEPHET-CalT JOMYCKaeT BOBMOXKHOCTb MCIOMb30BAHUS PEKJIAMBI HA PYCCKOM SI3bIKE, YTO JOTMOJI-
HUTEJILHO CBUJIETENILCTBYET O BKJIIOYEHUH POCCUICKOW ayAUTOpUU B chepy OU3HEC-UHTEPECOB BIla-
nenblia caidta» (Onpeaenenue MoOCKOBCKOro ropojckoro cyaa ot 10 Hostops 2016 1. mo memy Ne
33-38783/2016). Kak BUIHO, Cyl PyKOBOICTBOBAJICSI BTOPHIM 0A30BBIM KPUTEPHEM B COBOKYITHOCTH
C IOTIOJTHUTESTbHBIM KPUTEPHEM B BUJIE HATMYMSI peKJIaMbl Ha pyccKoM si3bike. K atomy crnenyer noda-
BUTb, UTO MOJIL30BATEIbCKUE COTJIAIIEHHS YKA3aHHOTO CEPBUCA ObLTH JOCTYITHBI M HA PYCCKOM SI3BIKE,
a TakXe 4To HaJImuure (pakTa UCIIONb30BaHMS reorpapuieckoro JOMEHHOro UMeHu «linkedin.ru», ¢
KOTOPOT'O OCYIIECTBJISLIACH Mepeajipecalivs Ha calt «linkedin.com», MO3BONSTIO TOBOPUTH O TIPUMeE-
HEHUH Y TIepBOro 6A30BOT0 KPUTEPHs HATIPABJICHHOCTH JIeSITEIbHOCTH Ha TeppuTopuio Poccum.

3.4. Kputepuii HalipaBJIeHHOUN NEATEILHOCTH KaK YCJIOBUE PACHPOCTPAHEHUs 3aKOHOIATE b~
CTBAa O MEPCOHAIBHBIX JAHHBIX Ha MHOCTPAHHOE JIMIIO, HE MMeIoIlee MPUCYTCTBUSI Ha TEPPUTOPHU
crpanbl — wieHa EBponeiickoro Coio3a, MpHIies Ha CMEHY KPUTEPUIO MECTOHAXOXAEHHUST 000pyI10-
BaHUs, cofepkarmiemycs B cT. 4 (1) Jupektussl 1995 r.23, 1 ObUT UMIUIEMEHTHUPOBAH B €BPOIEHCKOe
3akoHonarenbeTBo Pernamentom 2016 r., B COOTBETCTBUM €O CT. 3 (2) KOTOPOro yka3aHHblil Pera-
MEHT paclipoCTpaHsETCsl Ha MPOLECCh 00paOOTKH NMEPCOHATBHBIX JAHHBIX, CBSI3aHHBIE C:

a) MPeJIOKEeHUEM TOBAPOB WIIM YCIIYT O€30THOCUTEIIPHO K HATMYMIO BCTPEYHOU 00SI3aHHOCTH
TI0 UX OIUIaTe JIUlaM, MpoKUBaoMM Ha Tepputopun EBporeiickoro Coio3a, miu b) MOHUTOPUHIOM
MOBEIEHU S TAKUX JIULL B TOM Mepe, B KaKOW TaKoe MOBEIEeHNe UMEET MECTO Ha Tepputopuu EBporieit-
ckoro Coro3a (3TOT KpUTEpUI KacaeTcsl pa3IMyHOro pojia MHTEPHET-CEPBUCOB, KOTOPhIE OCYIIECTB-
JISIOT cOOP TMONMB30BATEIbCKMX JAHHBIX B IIEJSIX MX MOCIEAYIONEro UCIOIb30BaHUS ISl TIPEJOCTaB-
JIEHUs] TAPTETUPOBAHHOMN PEKJIaMBl).

Takum 00pazoM, eBpOINeECcKoe 3aKOHOAATENbCTBO O MEPCOHATBHBIX JAHHBIX MPUOOpPETaeT B
3HAUUTENILHOW CTETICHU SKCTEPPUTOPHAIIbHBIA XapaKTep, B CBS3M C Ye€M B JIMTEpaType OTMevaeTcs,
YTO €IMHCTBEHHBIM JIeTaIbHBIM CIIOCOOOM He coOmonath rnosoxenus Pernamenta 2016 r. sBisiercs
pellieHre 0 HeBeZleHu Ou3Heca B cTpaHax EBpomerickoro Corosa?.

W3 Bcero cka3zaHHOTO CJeyeT, YTO POCCUHCKMI TOIXOA K ONpEeNICHUI0 TepPUTOPHATbHOM
cepbl IeHcTBHS 3aKOHA O IEPCOHAIBHBIX JaHHBIX HAXOAUTCS B pyCJie pa3BUTHS €BPOIENCKOrO 3aK0-
HOJIATEJILCTBA U OTPakaeT Crel(HKy peryarupoBaHHs IOPUCAMKIIMOHHBIX aCTIeKTOB OTHOIIEHUN B
cett «MIHTEepHET». OCTaeTcs BBIPa3uTh HaAEKy, YTO OH PAHO WJIM MO3/IHO MEPEepacTeT PaMKH pa3b-
SICHEHUI TIPaBOIIPUMEHHUTENIbHBIX OPraHOB, JAHHBIX 10 PE3y/IbTaTaM CUCTEMAaTHYECKOrO TOJIKOBAHUS
MHBIX 3aKOHOJATEJIbHBIX MOJIOKEHUI U JOKTPUHBL, ¥ OyIeT (pOpMann30BaH HA YPOBHE 3aKOHA.

23 B cootercrBin co cr. 4 (1)(c) OupekTussr 1995 r. rocynapcrBo — yuyactHuk EC npuMeHsieT cBoe HallMOHAJIBHOE 3aKOHOJA-
TETBCTBO O NIEPCOHAJIBHBIX JTAHHBIX, €CITN «OIepaTop yupexeH He Ha Tepputopur EC 1 B nensix o0paboTKy MepcOHaIbHBIX JaHHBIX
HCHIONB3YeT 000pYyIOBaHKE, PACIIONOKXEHHOE Ha TEPPUTOPUH TAKOTO rocyaapcTsa — yuyactaika EC (eciu Tompko Takoe o6opynoBaHue
HE WCIONb3YeTCs UCKITIOUNTENBHO A1 Liesleld TpaH3uTa 1o Tepputopru Coobectsa)». JJaHHBIN MOAX0R ObUT TPU3HAH HEYHOBIETBO-
PUTENIBHBIM, TOCKOJIBKY: 1) JOCTATOYHO MHOTO CIIOPOB BHI3BIBAET ITOHSTHE «000PYAOBAaHMUE» ; 2) pacpoCTpaHeHNe OOTAUHBIX CEPBHCOB
CO CBOWMCTBEHHBIM MM AWHAMIYECKUM pacIpe/ie/leHIeM BhIUHCTUTENBHBIX MOITHOCTEN B 3aBUCHMOCTH OT KOHKPETHBIX NMOTpeOHOCTEl
3aKa3urKa M paclpeie/IeHHbIM XPAaHeHeM JAHHBIX B Pa3iIMYHbIX JaTa-IIeHTpax BBI3BIBAET CYLIECTBEHHBIE TPYTHOCTH B IPUMEHEHNH
3TOro KpHUTEpHsI; 3) OH CO3IaeT YCIOBHSI UIst 00Xxoa oOpeMeHHUTeNbHbIX TpedoBanuii EBporeiickoro Coo3a oCpeacTBOM HCKYCCTBEH-
HOTO MOJYMHEHHs IPaBOOTHOIIEHHUSI TIPABOMIOPSIAKY JPYroro rocyAapcTBa, Ha TEPPUTOPUH KOTOPOTO HAXOASITCS COOTBETCTBYIOLINE
moraocTd. CMm.: Opinion 8/2010 On Applicable Law. Article 29 Data Protection Working Party. 16 December 2010.

2% Calder Alan. EU General Data Protection Regulation (GDPR) an Implementation and Compliance Guide. IT Governance
Publishing. 2016. Kindle Edition (Kindle Locations 3-5).
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Cratba 2. lleas HacTosimero ¢gpeaepajbHOro 3aKoHa

Ieabo HacTosimero PegepajbHOro 3aK0HA sIBJIsIETCsI 0OecnevyeHne 3alHUThHI IPaB U
cB000/1 YeJIOBEKA H I'PaKJaHNHA IPH 00padoTKe ero nepCcoHaJbHbIX JaHHBIX, B TOM YHCJIe
3aIUTHI IPAB HA HENPHMKOCHOBEHHOCTh YaCTHOM KU3HH, JMYHYIO H CEMENHYIO TallHy.

1. KommenTupyemas craTbsi 0003Ha4YaeT esH, MpecieiyeMble 3aKOHOJATeIbCTBOM O TIepCo-
HAJIbHBIX JJAHHBIX, KOHKPETU3UPYS UX Yepe3 Npu3My oOecIieueHrsl pean3alii KOHCTUTYIIMOHHBIX
IIPaB Ha HENTPUKOCHOBEHHOCTb YaCTHOM JKU3HU, JIMUHYIO U CEMENHYIO TallHy, a TaKKe 3alIUTy UHBIX
MpaB ¥ CBOOO YeJIoBeKa M rpaXkJaHUHA Py 00padOTKe ero MepCcoHAIBHBIX JaHHBIX. PopMynrpoBKa
JAHHOW CTAaThU MPEJICTABIACT COOOM MPAaKTUIECKU TOCTIOBHBIN mepeBo mojoxenus ct. 1 (1) Iupek-
TiBbl 1995 1., a Takxke BecbMa cxoxa ¢ opmynupoBkoi cT. 1 Konsenuun 1981 r. ®akruyecku B
LIEHTPE 3aKOHOJATEJIbCTBA O MEPCOHAIBHBIX JAHHBIX CTOUT aHIIMICKOE MOHATUE «privacy» (Pp. la
vie privée; ueM. die Privatsphdire), HanOoJiee aeKBaTHBIM SKBUBAJICHTOM KOTOPOTO B PYCCKOM SI3bIKE
U SIBJISIETCS MOHATUE «HETIPUKOCHOBEHHOCTh YaCTHOW KU3HU».

[IpaBo Ha HENPUKOCHOBEHHOCTh YaCTHOM KU3HU, JIMUHYIO U CEMEWHYIO TallHy MPEe1yCMOTPEHO
B cT. 23 u 24 Koncruryuuu P®. CornacHo no3unumn Koncturyumonsoro Cyna P® npaso Ha Henpu-
KOCHOBEHHOCTb YaCTHOM XU3HHU, JIMYHYIO U CEMENHYIO TallHy O3HA4YaeT MPEeJOCTaBIECHHYIO YEJIOBEKY
Y TapaHTUPOBAHHYIO TOCYAapPCTBOM BO3MOKHOCTh KOHTPOJIMPOBATh MH(OPMAIMIO O caMoM ceoe,
MPENATCTBOBATh PA3MJIAIICHUIO CBEIEHUW JIMYHOTO, MHTUMHOIO XapaKTepa; B MOHSATHE «4YacTHas
JKU3HB» BKJIIOYAETCS Ta 00J1aCTh KU3HEJESITEIbHOCTH YeJIOBeKa, KOTOpasi OTHOCUTCS K OTIEIBHOMY
JIMITY, KacaeTcsl TOJIbKO €ro U He MOAJIeKUT KOHTPOJTIO CO CTOPOHBI OOIIECTBA U TOCYAAPCTBA, €CIIU He
HOCHT IIpoTUBOIpaBHbIi xapakTtep (Onpenenenne Koncruryumonnoro Cyna PO ot 24 nekadps 2013
r. Ne 2128-0). [Ipencrapinsiercs, 4to OGoJiee eMKO JaHHbIe MoJIokeHust Beipasuin M.B. Barnaii, koto-
PbIi MIOHUMAET O] YACTHOM KU3HBIO «CBOCOOPA3HBIA CYBEPEHUTET JTMYHOCTH, O3HAYAIONIIIA HENPH-
KOCHOBEHHOCTb €T0 «Cpe/Ibl OOUTaHUSI»» >,

2. B pe3yinbrate pedopMBl I'paskAaHCKOTO 3aKOHO/IATEIbCTBA B UKCIIE MOMPABOK B YaCTh [IEPBYIO
I'K P® nosiBunack cr. 152.2, nocBsiiieHHass OXpaHe YaCTHOM JKU3HU TPakJaHUHA, COTJIACHO KOTO-
POl «ec/ MHOEe MPSIMO He TPEyCMOTPEHO 3aKOHOM, He JOMYyCKAaITCsl Oe3 coriacus TpakJaHnHa
cOop, XpaHeHHe, PACIPOCTPAHEHUE U UCTIONh30BaHUE JTI0OON MH(POPMAIIUH O €r0 YaCTHOM KU3HH, B
YAaCTHOCTH CBEJICHUH O ero MpPOMCXOXKICHUH, O MECTe ero NnpeObIBaHUS WM KUTEIbCTBA, O JIMYHOM
Y CeMeNHOM Ku3HW». [Ipr 3TOM yKa3aHHas CTaThs MPEAyCMaTpPUBAET PsiJl UCKJIIOUEHUI U3 TaHHOTO
MpaBwIa: MyOJMYHbIA UHTEPEC, OOIEOCTYITHOCTh COOTBETCTBYIOIIEH MH(OPMAIIUK, €€ PacKphITHE
1o BoJie rpaxganvHa. [lousrue yactnoi ku3Hu 'K P® He packpeiBaer.

3. TlockospKy MpaBoO Ha yBa)KEHUE YACTHOM M CEMEWHOW JKU3HM TaKkKe MPELyCMOTPEHO B CT.
8 EBpOIIeiicKoi KOHBEHITMH O 3alUTe MPaB YeJI0BeKa U OCHOBHBIX cB0OOM 1950 r., cTOpOHO# KOTOpO#
spinsiercst Poccuiickas ®enepanius®, mpy TONKOBAHUY MOHSATHI YaCTHOW KU3HU, TMYHON U CEMEMHON
TalHBI HeOOXOAMMO yuuThIBaTh pakTHKy ECITY o gqanHomy Bompocy. B 3Toit cBsi3u HE0OX0aMMO
OTMETHUTh CIIEAYIOIINE €€ OTIMYUTENIbHbIC YEPTHI:

1) ECITY paccmarpuBaet nonoxenus: Konsenuuu 1950 r. Kak «KMBOW UHCTPYMEHT, KOTOPBII
JOJKEH TOJIKOBAThCs C YYeToM peasiuil ceroausitHero AHs» (Ilocranosnenue ECITY ot 25 anpens
1978 r. o neny Taiipep npomus Coedurienroeo Koponescmea, xanoda Ne 5856/72), B cBs3U ¢ yeM
cr. 8 gocratouHo Jierko npumensiercss ECITY k coBpeMeHHbIM TEXHOJOTUSM (JIEKTPOHHOM TOYTE,
GPS-TexHoNMorusam, BUACOHAOMIOAECHUIO | T1p.) ?7;

% Bazaaii M.B. Koncrurynmonnoe npaso Poccuiickoit ®enepanmn. M., 2005. C. 185.
26 KoupeHums BCTymnua B city aiist Poceniickoit ®enepanim 5 mast 1998 r.

2T Cwm. noapoduee: Egppemos A.A. Hoble MH(OpMALIOHHBIE TEXHOJIOTMH B IpakTHKe EBporiefickoro cya 1o npasam 4enoBeka //
IMpenenenter EBponeiickoro cyna no npasam denobeka. 2016. Ne 6. C. 10-15.
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2) cornacHo no3uuun ECITY nate ncuepnsiBaioliee onpeaeieHue MOHITUIO «privacy» («JI1d-
Hasl XM3Hb») HEBO3MOKHO U HEIeJIeco00pa3HO, OMHAKO OJHO BIOJHE OYEBUIHO: JAaHHOE MOHSTHE
toskyercst ECITY BechMa MIMPOKO MO CPABHEHHIO C KJIACCUYECKMM aMEPUKAHCKUM IIOHUMaHUEM Tep-
MUHA «[IPUBATHOCTb» (privacy) Kak «IpaBa ObITh OCTaBJIEHHBIM B TIOKOe» (right to be left alone)®.
KioueBoii ueeit, 3a710:keHHON B OCHOBY MOHSATHUS «JIMYHAS KU3Hb», SIBJISETCS Ues TMYHOU aBTO-
HoMuu. Tak, OHATHE «TMYHAS KU3Hb» OXBaThIBaeT (PU3MUECKYI0O U MOPAJIBHYIO CTOPOHBI KU3HU
WH/IMBU/A, BKIoYas cekcyanbHylo ku3Hb (IlocranoBnenne ECITY or 26 mapra 1985 r. o neny X
u Y npomue Hudepaanoos, xanoda Ne 8978/80); pusnueckyo U NMCUXOJOTUYECKYI0 HEPUKOCHO-
BEHHOCTb MHIIMBH/A [TPY OKA3aHUU €My MEAWIIMHCKOMN MOMOIIM WU TICHXUATPHUUECKOM 00cIieJoBa-
Hun (mocranoByieHnss ECITY ot 22 wuwons 2003 r. o aeny U.D. (Y.F.) npomus Typyuu, xanoda Ne
24209/94; ot 27 nosiops 2003 r. mo peny Bopea (Worwa) npomue Ioavuu, xanoda Ne 26624/95);
1paBo MHAMBUIA 3HaTh cBoe npoucxoxiaeHue (Ilocranosnenne ECITY ot 13 ¢espans 2003 r. no
neny Oovesp (Odievre) npomue @panyuu, xanoda Ne 42326/98); Borpocs myonukaruu potorpaduii
noBcegHeBHOM ku3HU nHAMBUIA (IToctanoBnenne ECITY ot 24 uions 2004 r. o neny @ow I annosep
(Ipunyecca I'annosepckas) (Von Hannover) npomus I'epmanuu, xanoda Ne 59320/00) u psia qpyrux
BOIPOCOB?’;

3) cornacHo no3uumu ECITY npaBo Ha JIMYHYIO KU3Hb paclipoCTpaHseTCsl He TOJIbKO Ha CBO-
001y OT BO3/IECTBUSI M3BHE HA JIMUHYIO cpepy MHANBU/IA, HO ¥ HA OTHOIICHHS C IPYTUMH JTIOABMH,
BKJIIOYAsi B TOM YHCJIE «BO3MOKHOCTh YCTAHABJIMBATH U TOAAEPKUBATH OTHOIIEHUS C APYTUMHU
JIOBMH B TTPO(PeCCHOHATBHOM U JISJIOBOM TUIaHe, Kak U B JodoM apyrom» (ITocranornenne ECITY
ot 16 nexadps 1992 r. no neny Humumy, (Niemietz) npomue I'epmanuu, xanoda Ne 13710/88);

4) ECITY nomyepKuBaeT, 4To MpaBoO Ha YaCTHYIO KU3Hb XOTS IJIABHBIM 00pa3oM U COCTOMT B
3aIIMTe IMYHOCTH OT MPOM3BOJILHOTO BMEIATEIbCTBA OPTaHOB FOCYIAPCTBEHHOM BJIACTH, HO HE Orpa-
HUYMBAETCS 00S3aHHOCTBIO TOCYAPCTBA BO3JEPKUBATHCS OT TAKOBOTO BMeNIaTenbcTBa. OHO Takxke
MIPEAToNaraeT, YTo rocyAapCcTBO JODKHO MPUHUMATh MEphI, HAIIpaBJIeHHbIe Ha 00ecrieYeHue yBaxe-
HUS YaCTHOM KU3HM Jaxe B cdepe oTHoieHui Jui Mexay codoit (ITocranosnenne ECITY ot 24
utons1 2004 r. no peny @Pon I'annosep (Ilpunuecca I'annosepckas) (Von Hannover) npomug I epma-
Huu, xanoda Ne 59320/00). Tem caMmbIM UMITTIEMEHTAIHS TOCYIAPCTBOM CHEIMAILHBIX 3aKOHOIATE Th-
HBIX HOPM, pPErJIAMEHTUPYIOIIMX KaK BEPTUKATbHbIE OTHOIICHHUSI ME3K/1y TOCYIapCTBOM U UHVBUIOM,
TaK ¥ TOPU3OHTAIBHBIE OTHOLICHUSI MEX/1y YACTHBIMU JIMIIAMU — OTIEpaTopaMu M CyObeKTaMu Tep-
COHAJIbHBIX JIAHHBIX IO MOBOJY JIMYHOW MH(OPMAIIMH, BIOTHE YKJIAIBIBACTCS B OOSI3aHHOCTU TOCY-
JapcTBa MO 00eCTIeUeHMIO TIpaBa Ha YaCTHYIO Xu3Hb B moHnMannu ECITY.

Takum 00pa3om, MpaBo Ha HEMPUKOCHOBEHHOCTh YaCTHOW JKM3HU MPEACTABISIET COO0M KOM-
TUIEKC TEJIOT0 psifa TIPAaBOMOYMM, 0OECTIeUMBAIONIMX CBOOOLY peasiM3allii JMYHOCTH, COIepKaHue
KOTOPBIX SBOJIIOIMOHUPYET C PA3BUTHEM OOIIECTBA, TEXHOIOTUI M MOpasy (IIpaBO Ha TalHY Iepe-
MUCKH, TeJIe(hOHHBIX MEPEroBOPOB, JIMYHYIO HETTPUKOCHOBEHHOCTD, CEKCYaTIbHOE CaMOOIpe/ie/ieHUE,
3aIUTY YECTH U JIOCTOMHCTBA U TIP.).

B kauectBe npumepoB, npusHaHHbix ECITY BMemaresbcTBOM B JIMYHYIO KU3Hb, KOTOpBIE
Hapymai TpeboBanus Konsenuuu 1950 r., MOKHO IPUBECTH CUTYAIMH, B KOTOPBIX OCYIIECTBIIS-
eTCs CJIeKKA 32 MHAMBHUIOM KaK MOCPEACTBOM KOHTPOJIS €r0 KOMMYHHUKAIMH U TeIe(pOHHBIX TTepero-
BOPOB, B TOM YHCJIE C KCTIOIb30BAaHUEM CUCTeMBI TaitHOTO nipociymmBanus Bpoge COPM (ITocraHoB-
nenue ECITY ot 4 nexadps 2015 r. o geny Poman 3axapos (Roman Zakharov) npomug Poccuiickoti
Dedepayuu, xanoda Ne 47143/06), Tak ¥ MOCPEICTBOM CIYTHUKOBBIX crcteM Hapuranuu (ITocra-
Honienne ECITY ot 2 cents6ps 2010 r. mo neny Y3yn npomue 'epmanuu, xanoda Ne 35623/05).
B kauecTBe MHBIX TPUMEPOB HapyIlIeHHUs MTpaBa Ha YacTHyIo xu3Hb ECITY npusen onyOaMkoBaHue

2 Warren S., Brandeis L. The Right to Privacy // Harvard Law Review. 1890. No. IV. P. 193.

¥ Cm. nonpodHee: Posickosa M.A., Adpanacves /1.B., Taii FO.B. Tlopsiok paccMoTpeHus xkano6 B EBpornelickoM cyzie 1o npaBam
yenoBeka. M.: Craryt, 2013. Cepus «IIpakruka EBpornerickoro cyzia 1o mpaBaM 4esIoBeKa: KOMMEHTApHUH, CyJeOHbIe TpelieeHTh».

K#. 2 // CIIC «KoncynprantILmoc».
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BUeo3anvceil HaOmoneHus B ooiectBeHHbIX MecTax ([Tocranoenenne ECITY ot 28 suBaps 2003
r. o jieny Ilex (Peck) npomue Coedunenrnozo Koponescmsa, xanoda Ne 44647/98), HepernamMeHTH-
POBaHHBIN KOHTPOJIb padOTOATENIS 32 UCTIONb30BAaHUEM CPECTB KOMMYHHUKAIIUH (CITykeOHOTro Terie-
ona, aneKTpoHHOI ouTh, UHTepHeTa) padotHrKamu (ITocranoenenne ECITY ot 3 anpesns 2007 r.
nio aeny Konaano (Copland) npomue Coedunernnozo Kopoaescmea, xanoda Ne 62617/00).

4. PaccMoTpeHre 3aKOHO/IATENIbCTBA O TIEPCOHAIBHBIX JAHHBIX B KQUECTBE pe3yJsibTara SBOJIO-
L[MM TTpaBa Ha HEITPUKOCHOBEHHOCTh YACTHOM KW3HH, JIMYHYIO M CEMENMHYIO TallHy HE O3HAYaeT, 4TO
MPaBO Ha 3aIIUTY MEPCOHATBHBIX JAHHBIX JOJDKHO PACCMATPUBAThCS UCKIIOUMTEILHO KaK MOIEPHU-
3MpOBaHHAs MaHU(ECTAIMsI ITOrO MpaBa. AHAIN3 MONTOKEHUN 3aKOHOAATEILCTBA O TIEPCOHAIBHBIX
JaHHBIX TIO3BOJISIET C/IEJaTh BBIBOM, YTO PEryIMpyeMble UM OTHOIIEHHS, C OJHOW CTOPOHBI, HE B MOJI-
HOU Mepe OXBaTBIBAIOT CUTYAIIMH, KOTOPBIE MOATIAIAIOT MOJ1 JEUCTBHE MTPaBa Ha HEMPUKOCHOBEHHOCTh
YACTHOM KU3HU, a C IPYTOll — SIBHO BBIXOJAT 32 €ro paMKu. Tem caMbIM MpPaBO HA 3alUTy Mepco-
HAJIbHBIX JTAHHBIX MPHOOPETIO BO MHOTOM CaMOCTOsITeNIbHOE 3HaueHue. |'padprueck cOOTHOIIEHUE
MpaBa Ha 3aIUTYy NEPCOHATBHBIX JaHHBIX U NIPaBa Ha HEMPUKOCHOBEHHOCTh YACTHOW JKU3HU MOKHO
0003HAYUTH CIISAYIOIIMM 00pa3oM:

Bo-niepBbix, Kak cieayeT u3 cT. 1 3akoHa 0 epCOHATbHBIX JaHHBIX, OH HE PETyIMpyeT OTHOIIIe-
HUS, CBSI3aHHbIE C 00PAOOTKOM JaHHBIX, KOTOPIE MOTYT COCTABJISATH JIMUHYIO WM CEMEWHYIO TaliHy,
ecJ Takast 00paboTKa He OCYIIECTBIISIETCS C UCTIONb30BAaHUEM CPEJICTB aBTOMATH3AINH WU ,CUCTe-
MaTU3UPOBAHHBIX KAPTOTEK MEPCOHATBHBIX JaHHBIX. OIHAKO MTPY STOM JIUIIO HE JIMIIEHO BO3MOKHO-
CTH 3alllMIIATh CBOM IpaBa B nopsake, ycraHoBieHHOM I71. 8 'K P®. Cornacho cr. 151.1 u 152.2
nanHoro Kopekca mo o0ieMy npaBrily paclipocTpaHeHHe CBe/IeHHI (B TOM 4HcIie B Bujie (oTtorpa-
¢uit), THPOPMUPYIOIIKX O YACTHOU (JIMYHOM) TMOO CEMEWHOM JKM3HM I'pakiaHrHA O3 ero coracus,
SIBJISIETCS] HAPYIIIEHUEM TpaBa Ha HETIPUKOCHOBEHHOCTh YAaCTHOM JKM3HU, OE30THOCUTENIBHO K ITPUMe-
HEHUIO0 aBTOMATU3UPOBAHHBIX MM «KBa3M-aBTOMATU3MPOBAHHBIX» CPECTB 00pabOTKU (AmesUIsAIu-
onHoe omnpenenerne CankT-ITerepOyprckoro ropoackoro cyaa ot 24 uions 2015 r. Ne 33-10102/2015
no geny Ne 2-1450/2014). B pamkax peanuzaumu npas, npegocrasisieMbix ['K P®, rpaxnanun
BITpaBe TpeOOBaTh B CyAeOHOM MOPSIKE YAAIUTH COOTBETCTBYIONTYI0 MH(POPMALIUIO C MATEPUATLHBIX
HOCHTeJIe; Mpeceub U 3alpeTUTh JajlbHeHIee ee paclipocTpaHeHHe, a TaKKe MCIOIb30BaTh MHBIE
CpeACTBa 3aluThl, yKazaHHele B 1. 2 cT. 150 'K PO.

Bo-BTOpBIX, 3aKOHOIATENILCTBO O MEPCOHAJBHBIX JAHHBIX pEryaupyeT Oojee IMUPOKUA Kpyr
MH(MOPMAIIMOHHBIX OTHOIIIEHUH, BKJII0YAas OTHOIIECHUs TIO MOBOAY MyOMMYHON M OOIIeAOCTYITHOW
MH(pOpPMAIMU, KOTOpPasi HE MOXKET SBJIATHCS JJMUYHOW WA CEMEWHOM TallHOM B CHJTy CBOEW IPUPO/IbI
(Hanpumep, uHpoOpMaIs Jmia 0 cede U 0 CBOeM OrbITe pabOTHL B orpeesieHHON cdepe, pa3Me-
IIIeHHAs! UM B CTICIIMAIM3UPOBAHHON COIMATLHOM CETH C IEJIbI0 TIoMcKa padoThl). O6padoTKa mogoo-
HOT'O pOJia CBEACHHIA HE MOXKET PaCCMaTpPUBAThCsl KaK BTOPXKEHHE B JIMYHYIO chepy TpakJaHuHA WITH
KaK HapyllleHHe MTpaBa Ha HEMPUKOCHOBEHHOCTh €ro YaCTHOM JKM3HU, MOCKOJIBKY JIUIIO CAMO BBIBEJIO
yKa3aHHbIe JaHHbIe U3-TI0/l peKMUMa JIMYHOM TalHBI, ClefiaB UX OOIIEeJOCTYTHBIMU. Takxke Bps JIH
MOXXHO pacCMaTpUBaTh B Ka4eCTBE BTOPXKEHHUS B JIMYHYIO WM CEMENHYIo cepy uIa, K IpuMepy,
nericTBusi paboToiatesisi o 0OpabOTKe JaHHBIX O 3apIUiaTe CBOEro paOOTHUKA — CyObeKTa Mepco-
HAJIbHBIX JTAHHBIX, OJJHAKO JIAHHBIE IEWCTBHS BCE K€ PErYJIUPYIOTCS HOPMaMM 3aKOHOIATENILCTBA O
MepCOHABHBIX JaHHBIX. [10 CyTH, 3aKOHOIATENHCTBO O MEPCOHAIBHBIX JAHHBIX MTPEAOCTABIISAET CYyOh-
eKTY COBOKYITHOCTb CHEUUANbHBIX NPAG NO YNPABAEHUIO MAKUMU OAHHbIMIU Y KOHTPOJTIO 32 MOPSIIKOM
MX MCTIOJIb30BaHMs (IIPaBO MOTyYEHUs JOCTyna K uH(popManuu 06 ux o0padoTKe, MPaBo Ha yTOU-
HEHHUE TaKWX JaHHBIX, IPeKpanieHre ux oOpadOTKH U TIp.), UCIOTHEHHE KOTOPBIX 00ecTieunBaeTCs
BO3JIOKEHHUEM Ha OrepaTopa psiia 00sI3aHHOCTEH.

B-TpeTbux, mpaBo Ha HEMPUKOCHOBEHHOCTh YaCTHOM JKU3HHU, JIMYHYIO ¥ CEMEHHYIO TallHy MCXO-
IWT U3 HEOOXOOMMOCTH 00ecreYeH s MAaKCUMAIIbHOW KOH(DUICHITNATBHOCTH TAKUX JaHHBIX, TIPEObI-
BaHMS UX B «TyMaHe» Ui OKpykaoumx. OTHON 13 OCHOBHBIX 33/1a4 3aKOHOJATEIbCTBA O 3allUTe
MIePCOHABHBIX JIAHHBIX SIBJISIETCS 0OecrevyeHre MPO3pavyHOCTH OCYILECTBISIEMBIX MTPOIIECCOB 00pa-
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OOTKM MEPCOHATBHBIX JAHHBIX TSI CyObEKTa EPCOHAIBHBIX JAHHBIX, B TOM YHUCIIE NPe0OCmasaeHIe
emy B03MONCHOCIU KOHMPOAsi HAZl X 00pabOTKOI: B ONMpeeIeHHOW CTENeH! ONpeNesisaTh KOMY,
KOTJa U B KAKOM 00beMe MOTYT OBbITh ITPEAOCTABIIEHBI NIEPCOHAJIbHBIE JaHHBIE, €CJT MHOE HE Mpey-
CMOTPEHO 3aKOHOM.

B-uerBepThIX, MpaBa CyObeKTa, BHITEKAIONINE U3 3aKOHOIATENILCTBA O 3AIUTE IEPCOHATBHBIX
JaHHBIX, UMEIOT «OTHOCUTEJIbHBIN» XapaKTep ¥ MOTYT OBITh pean30BaHbl TOJIBKO B OTHOILIEHHUH CIIe-
[IMAJIBHOTO CyOBEKTa — OrepaTopa NePCOHANBHBIX JaHHBIX. JIUII0, KOTOpOoe OCyIecTBIsAeT 00pabOTKY
MEPCOHAJIBHBIX JAHHBIX MO MOPYYEHUIO OIeparopa, HE HECET OTBETCTBEHHOCTh HENOCPEICTBEHHO
niepes; cyobekToM (4. 5 ¢T. 6 3akoHa O MepCOHANTBHBIX JaHHBIX). [IpaBo Ha HEMPUKOCHOBEHHOCTD
YACTHOM KW3HU, JTMYHYIO U CEMEHHYIO TaliHY 10 00IeMy MpaBUTy UMeeT aOCOMIOTHBIN XapakTep U
NEUCTBYET erga omnes (MpOTUB BcexX). B yacTHOCTH, 9TO MPOsBISAETCA B NOPSIIKE 3alLUTHI TaHHOTO
MpaBa Kak JUYHOrO HeMaTepuaibHOro Onara, mpegycMorpeHHoM It 8 'K PD.

Crnenyer noguepkHyTb, uTo B EBporneiickom Colo3e 1paBo Ha HEMPUKOCHOBEHHOCTh YaCTHON
’KM3HU U [PABO Ha 3alLUTY IEPCOHAJIbHBIX JAHHBIX Pa3/eJIeHbl U 3aKPEIUIEHbl B PA3JIMYHBIX CTAThSIX
Xaprtuu EBponeiickoro Coto3a 06 0CHOBHBIX IpaBax (cT. 7 u 8 coorBeTcTBeHHO) . Pernament 2016 1.
B KAQueCTBE CBOEH 1IeJIM MIPelyCMaTPUBAET yKe He 3allUTY «IpaBa Ha HEMPUKOCHOBEHHOCTh YaCTHOM
KU3HU» (right to privacy), a «3amuTy (pyHIAMEHTATIbHBIX MPaB U CBOOOJ YesIOBEKa, B TOM YHUCIIe
IpaBa Ha 3allUTY NEPCOHAJIBHBIX JaHHBIX» (CT. 1).

Takum 0Opa3zoM, MpaBoO Ha 3aIIUTY MEPCOHATBHBIX JAHHBIX U MIPABO Ha HEMPHUKOCHOBEHHOCTh
YACTHOM ’KU3HU, JIMYHYIO U CEMENHYIO TallHy He SIBJISIIOTCS TOXKJECTBEHHBIMU, OHU UMEIOT OTINYUS
KaK B 4aCTH 00beMa U MPUPO/IbI MOAMAAAI0NIEH o] OXpaHy WH(OPMAIIUH, TaK U B YACTH IIPUHITUIIOB,
JIeKalMX B OCHOBE peryaupoBaHusi. C onpeaeseHHON JoJel YCIOBHOCTH MOXXKHO KOHCTaTUPOBAaTh,
YTO MPaBO Ha HEPUKOCHOBEHHOCTh YaCTHOM JKU3HU, JIMUHYIO U CEMEVHYIO TalHy 3allUILAET Yacm-
HYI0 UHPOpMayUOHHYIO chepy TPaKAaHUHA, B TO BpeMs Kak IIPaBO Ha 3alUTYy MEPCOHAIbHBIX JaH-
HBIX HAIIPABJIEHO Ha 3alUUTY AUUHOU UHPOpMauuoHHOU cghepel TpakaaHuHa. Kak cieacrsue, npaBo-
BOIl PEXUM 3alLUTHI IEPCOHAIBHBIX JIAHHBIX, YCTAHOBJIEHHBIII 3aKOHOM O MEPCOHAJIBHBIX JaHHBIX,
Y IIPAaBOBOM PEKMM 3aIUTHl HEITPUKOCHOBEHHOCTH YaCTHOM jKU3HU, ycTaHOBJeHHbI ['K PO, HocaT
napajuiesibHbeli xapakTep. ToT akT, 4To rpaxIaH1H MOXET HE UMETh BOZMOKHOCTH 3alUTUTh CBOU
npasa B pamkax HopMm cT. 152.1 wiu 152.2 T'K P®, He o3Hauaer, 4To OH JIUIIIEH TaKOW BO3MOKHOCTH
B paMKax 3akoHa O MepCOHAJIbHBIX JIJAHHBIX, 1 HA00OPOT.

B oteuecTBeHHOU CyneOHON MPAKTUKE TaKKe MOKHO BCTPETUTH MOAOOHBIN nuidhpepeHImpo-
BaHHBIN nofxoa. Tak, cyn yKasal, 4To «CIIOpPHbIE IPAaBOOTHOIEHHUSI, @ UMEHHO cOOp B OTHOILIICHUH
3asBUTEJS IEPCOHAIBHBIX JAaHHBIX U pacliopsikeHre MU, He TTOANAAAloT Noj cepy peryampoBaHus
®enepanbaoro 3akoHa ot 27 uons 2006 roga Ne 152-93 «O niepcoHaTbHBIX TaHHBIX», 3asSBUTEIb
HE JIIIEH BO3MOKHOCTH 3alIUThl CBOUX MPaB B MOPsIJKE, YCTAHOBJIEHHOM I1aBoy § I'paxkIaHcKoro
konekca Poccwuiickort @enepanun» (AnemutsiorHoe orpeneienrne Cankr-IletepOyprckoro ropos-
ckoro cyza ot 24 vioHs 2015 r. Ne 33-10102/2015 no gey Ne 2-1450/2014).

5. ®opmynupoBKa KOMMEHTUPYEMOW CTaTh (POPMaJIbHO HE OTPaHUMYMBAET L€ 3aKOHA O
MEPCOHAJIBHBIX JAHHBIX JIMIIb 3AIIMTON MIPaB HA HEIIPUKOCHOBEHHOCTh YACTHOM XU3HHU, JIMYHYIO U
CEeMENHYIO TallHy, YIIOMUHAs X HE MHaye, KaK @ uucae 3auuujaemMvlx npae u c600600 4eaoBeKa 1
rpakJlaHUHA TIpU 00pabOTKE ero MepcoHabHBIX JaHHBIX. K MHBIM mpaBaM U cBoOOIaM YeJloBeKa,
CBSI3aHHBIM C 00paOOTKOM MEPCOHATBHBIX JAHHBIX, MOKHO OTHECTH, B YaCTHOCTH, MPABO Ha TaiHy
MIePenrCKy, TeJie(hOHHBIX MEPEroBOPOB, MOYTOBBIX, TeJerpadHbIX U MHBIX cOoOOmeHui (4. 2 cr. 23
Koncrurynun P®); npaBo numia TpeGoBaTh OT OPraHOB rOCYAAPCTBEHHOM BJIACTH W OPTaHOB MECT-
HOTO CaMOYIPaBJIeHUs], UX JOKHOCTHBIX JIUI OOeCTieueHrsI BO3MOKHOCTH O3HAKOMIICHHS C JIOKY-

30 Charter of Fundamental Rights of the European Union. 2000/C 364/01. URL: www.europarl.europa.eu/charter/pdf/
text_en.pdf. Janublit nokymeHT Obut ipuHAT B 2000 r. 11 Berynui B cuty B 2009 .
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MEHTaMHU 1 MaTepralaMH, HEIOCPECTBEHHO 3aTParrBaloOIMMU €ro IpaBa U CBOOO/IB, €CJT UHOE He
MPeyCMOTPEHO 3aKOHOM (4. 2 cT. 24 Koncruryuu PO).

6. Ceenénue Bcex liesiel 3aKOHOMATENbCTBA O TMEPCOHAIBHBIX JAHHBIX MCKIIOUUTENLHO K
3aIMTe KOHCTUTYIIMOHHBIX MPAB YeJIOBeKa M IpaskIaHUHA ITPU 00pabOTKe ero MepCOHATHBIX JaHHBIX
SIBJISIETCS] CYIIECTBEHHBIM «YIPOILIEHUEM» TPUPOAbI CYIIECTBYIOIINX MTPABOOTHOIIIEHHUH 10 TIOBOLY
MIEPCOHAJBHBIX IAHHBIX U UTHOPUPYET HEOOXOIMMOCTh YU€Ta U 3alUTHI IIPaB ¥ 3aKOHHBIX HHTEPECOB
MHBIX YYACTHUKOB OTHOIIIEHUI B YKa3aHHOW 00J1acTH — OOIIECTBA, FOCYAapCcTBa U OM3Heca.

Tak, 00I1IeCTBO 3aMHTEPECOBAHO B 0OECIIEYeHUH peaTU3aliK ero YieHAMH KOHCTUTYIIMOHHBIX
MpaB Ha CBOOOMY CJIOBa M CBOOOMY TOKCKA, OMYYEHHUsI U PacIipoCTpaHeHUs1 MH(POPMALIUH JTIOOBIM
3aKOHHBIM criocoboM (cT. 29 Koncruryrmu P®), B Tom umciie npaB Ha nosydeHue HH(pOpMAIUU OT
rOCYy/IapCTBEHHBIX OPraHOB; Ha CBOOO/LY JIMTEPATYPHOTO, XyI0KECTBEHHOTO, HAYYHOTO, TEXHUYECKOTO
U pyrux BuaoB TBOpuecTBa (cT. 44 Koncturyuuu P®), u psaaa Apyrux KOHCTUTYLIMOHHBIX IPaB.
Bo MHOroM MMEHHO 3THMHU COOOPaKEHUSIMUA OOBSICHSACTCS HATUYKE CHIEUATIbHBIX OCHOBAHUM IS
00paOOTKH MEePCOHABHBIX IAHHBIX 0€3 Cornacus CyObeKTa il OCYIECTBIEHU s TPO(eCCUOHAIBHON
JeSITeTbHOCTU JKYPHAIMCTA U (MJTH) 3aKOHHOU AesITeIbHOCTH CPeICTBA MACCOBOW MH(OPMAITUH JTUOO
Hay4HOW, JINTepaTypHON UM UHOW TBOPUECKOM JeATENBHOCTH (I1. 7 4. 1 cT. 6 3aKoHa 0 epcoHaIb-
HBIX JIaHHBIX ).

TocymapcTBo 3anHTEepecoBaHo B cOope U 00pabOTKe MePCOHATBHBIX JaHHBIX C IEJIbI0 odecre-
YEeHUsl peasu3alii CBOMX MyOJUYHBIX (DYHKIMI, B TOM 4uciie oOecredeHus: Oe30MacHOCTA CBOUX
rpak/laH ¥ HAMOHAJIBHOTO CyBEepEeHHTeTa. YKa3aHHBIMU LIEJISIMU TIPOAWKTOBAHBI TAKKE TIOJIOKEHU ST
3akoHa O MEepPCOHAJIBHBIX JaHHBIX, KaK, HAPUMED, MONIOKEHUE O BO3MOKHOCTH 0OpaOOTKH CreIy-
QIBHBIX («UyBCTBUTEJIbHBIX») KAaTEropuil JaHHBIX Oe3 corsacusi cyObeKTa, eci Takas o0paboTka
OCYIIIECTBJISIETCS] B COOTBETCTBUU C 3aKoHOzaTesIbecTBoM Poccmiickoi ®eneparim 06 o6opoHe, o 6e3-
OIACHOCTH, IPOTUBOJICHCTBUN TEPPOPU3MY, TPAHCIIOPTHOW OE30MacHOCTH, MPOTUBOACHCTBUU KOP-
pyniun, 00 orepaTuBHO-PO3bICKHON JiesiTeIbHOCTH (11. 7 4. 2 c1. 10). Bo MHOrOM mmMeHHO cooOpa-
KEHUSIMU HALIMOHAJIBHON O€30MacHOCTH MOXHO OOBSICHUTh BBE/ICHUE OOSI3aHHOCTH OTEPaTOPOB T10
JIOKQJIM3AIMU OTAENBHBIX MPOLIECCOB 00paOOTKU MEPCOHABHBIX JIAHHBIX POCCHUCKUX TpaxkaaH (4.
5 c1. 18 3aKk0oHa 0 NEPCOHANTBHBIX IAHHBIX ).

Kommepueckuii cekTop 3aMHTepecoBaH B cOope 1 00padoTKe MepCOHABHBIX JAHHBIX C LIENbI0
CO3JIaHUSI HOBBIX OM3HEC-MOJIENEH, MEePCOHATM3ALMN MPEIOCTABISEMbIX TOBAPOB M YCIYT, MakK-
CUMaJIbHO 3(P(PEKTUBHOTO UCIOJIb30BAHUsI HOBBIX MHHOBAIIMOHHBIX TEXHOJIOTMH B KOHKYPEHTHOM
6oprOe. Yuer JaHHBIX MHTEPECOB WILTIOCTPUPYIOT, B YaCTHOCTH, TOJIOKEHHUS O TPAHCTPAaHUIHOU
niepegaye JaHHBIX, BOBMOXHOCTH OOpaOOTKM TNMEPCOHAJBHBIX JaHHBIX Oe3 corjacusi ux cyObeKTa
IJTsL TeJIed 3aKJTIOUeHHUsT WM MICTIONTHEHMS IOTOBOPA, a TaKKe AJIsl OCYIIECTBJICHHS MPaB U 3aKOH-
HBIX UHTepecoB oneparopa (1. 5, 7 4. 1 cr. 6 3akoHa 0 NepcCOHAJIBbHBIX JaHHBIX). B HEKOTOPBIX city-
Yasix 3aKOHOAATEICTBO O MEPCOHATBHBIX JAHHBIX MOXKET ObITh UCIONB30BAHO U IS IIeJIe SKOHO-
MHYECKOTO MPOTEKIIMOHMU3MA, YTO TMPU3HABAIOCH €Ille MPH pa3padoTKe PyKOBOASIIMX MPUHIUIIOB
ODCP?!. TlonoxeHusi O JIOKATM3ALUK OTAEIBHBIX MPOIECCOB 00PAOOTKM MEPCOHATBHBIX AaHHBIX,
HEJABHO MMITJIEMEHTHPOBaHHbIE B 3aKOH O MEPCOHAJIBHBIX TaHHBIX (4. 5 cT. 18), BIOJIHE MOTYT pac-
CMAaTpPHUBATHCS KaK MMEIOIIME CBOEH I1eJIbI0, TIOMUMO MPOYEro, MOANEPKKY OT€eUeCTBEHHOTO PhIHKA
AaTa-1eHTPOB.

Takum 00pa3oM, 3aKOHOOAMeNbCmeo O NEePCOHANbHBIX OAHHBIX He MOALKO HANPABNEHO HA
3augumy HenpUKOCHOBEHHOCIIU YACTHOU HCUSHU (PUBUMECKUX MUY, OHO MAKIICe UMeen] 8adICHbIE KO-
HOMUYeECKUe, COUUANbHbIE U NOAUMUUeCKUe PYHKYUU, 8 CE53U C UeM OONNCHO YUUMbIBAMb NPABaA U
3aKOHHble UHMEPECHL 8CeX YHUACMHUKOS OMHOUEHUT U 00eCheul8ams OANAHC MeNHCOY HUMU .

31 Kak ormernn Maiik Kup6u, rmaBa paboueii rpynmsl o pazpadorke Pykosopsanmx npuxuunos O9CP, «cymectByer onace-
HME, YTO HAIJMOHAJIBHOE 3aKOHOJATEJBCTBO O 3allUTe HEMPUKOCHOBEHHOCTH YACTHOW KM3HU OyAeT Ha caMOM JeJie MCTIOJb30BAThCs
IUIA 1es1ell 95KOHOMMYECKOoro nporekunoHusMax» (Kirby M. Legal Aspects of Transborder Data Flows // International Computer Law
Adviser. 1991. No. 5. P. 4 ff.
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JlaHHOE 0OCTOSITENBLCTBO MOAUEPKUBACTCS B PsAZe MEKAyHAPOAHBIX JOKYMEHTOB. Tak, Harpu-
Mep, B PykoBopsimux npuniunax OCP ykazaHo Ha HEOOXOAMMOCTh HaXOX/IeHHS OalaHca MexX Ly
MIPOTUBOPEYMBBIMA MHTEPECAMU — 3AILUTON HENPUKOCHOBEHHOCTH YACTHOM KWU3HHU, C OHOW CTO-
POHBI, U YBaKEHUEM IpaBa Ha CBOOOMHBIN 0OMeH MH(OpPMAIIUEH, C IPyroi CTOPOHBI, — IJIsI TOJI-
HOMACIITAOHOTO UCIOIB30BAHUS TIOTEHIMAIA COBPEMEHHBIX TEXHOIOTHIA 00paOOTKM JaHHBIX B TOM
Mepe, B KOTOPO# 3TO mpeacTaBisercs kenareapHbiM>2. [Ipu atom ODCP mpsiMo mpu3HaeT, 4to
«CyIIeCTBYeT BHYTPEHHHI KOH(IMKT MEK/IY 3aIUTON MMEPCOHATBHBIX JaHHBIX M CBOOOTHBIM O0OMe-
HOM 3THIMU JJTaHHBIMH. .. UHTEPECHI, CBSI3aHHBIE C 3AIIUTON HEMPUKOCHOBEHHOCTH YaCTHOW KU3HH,
MOXET ObITh TPYJHO OTIETUTh OT MPOYUX MHTEPECOB, OTHOCSIIUXCS K TOProBJie, KYJIbType, HaIHO-
HAJILBHOMY CYBEPEHUTETY U p.»>3.

HupexktuBa 1995 r. mpsamMo Ha3blBaeT B YMCJIE CBOMX LieJIell HE TOJIBKO 3alUTy IpaBa Ha
HETIPUKOCHOBEHHOCTh YaCTHOM JKM3HM, HO U oOecriedeHre CBOOOJHOTO IBMKEHUS IaHHBIX. VIMEHHO
cOOOpakeHUsIMA HEOOXOAMMOCTH TApPMOHM3AIMY 3aKOHOAATENIbCTB cTpaH — wieHoB EC B obmactu
3aIUTHl IEPCOHAIBHBIX JTAHHBIX IS 11eJIel IOCTPOeHHsI €MHOTO eBPOIEHCKOro phiHKA U OBbLIO BO
MHOTOM OOYCJIOBJIEHO €€ MpUHATHE>. AHAJIIOTUYHbIE COOOPaXEHHUS JIeKAIN U B OCHOBE MPUHSATHUS
Pernamenra 2016 r., HanpaBJIEHHOIO HE HA TAPMOHU3AIIMIO, 2 HA YHU(UKALMIO 3aKOHOJATE/IbCTBA B
yKa3aHHO! cepe. DTO JMIIHUKI pa3 MOATBEPKAAET TOT (PaKT, YTO 3aKOHOAATEIBCTBO O IIEPCOHAIIb-
HBIX JAHHBIX HEJIb351 pACCMATPUBATh B OTPIBE OT SKOHOMUYECKOW COCTABIISIONIEH, KOTOpasi IPHUCYT-
CTBOBaJIa C caMoro MoMeHTa ero craHosieHus. Kak ykazan Eeponeiickuii Cyn CrpaBenMBocTHy,
«IIPaBO HA 3aIIUTY MEPCOHATBHBIX JaHHBIX HE SIBJISETCS aOCOMIOTHBIM IPABOM U JOJDKHO paccMat-
pHMBaThCS B KOHTEKCTE BBITIOHSIEMBIX UM (DYHKITUI B OOITIeCTBE» 3

32 Explanatory Memorandum to OECD Guidelines on the Protection of Privacy and Transborder Flows of Personal Data 1980.
§ 3. URL: https://goo.gl/bAksLQ

3 1bid. § 11 (h).

34 Orla Lynskey. The Foundations of EU Data Protection Law. 2015. Oxford University Press. P. 47 ff. IIpu aToM nogrotoBurens-
HbIe MaTepUalibl CBUAETEIbCTBYIOT 0 HamepeHnu EBporieiickoit Komuccnu KCIonb30BaTh JaHHOE 3aKOHOIATEIBCTBO ISl CTUMYJIHPO-
BaHUs pa3BuTus eBporerickoit IT-unmyctpun. Cm.: Bygrave A. Data Privacy Law: An International Perspective. Oxford: University
Press. 2014. P. 125.

35 Volker und Markus Schecke GbR and Hartmut Eifert v. Land Hessen. ECJ, Joined Cases C-92/09 and C-93/09. 9 November 2010.
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KoHen 03HaKOMHUTEJIBHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.
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