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BBenenne

BBujty r1o0asibHBIX ¥ CTPEMUTENIBHBIX U3MEHEHHI B COLIMOKYJIBTYPHOW M 9KOHOMUYECKOM che-
pax cTpaHsl (pOPMUPOBAHUE IECTBEHHOM CUCTEMBI IOPUANYECKUX CPEACTB, 00pa3yIOIIUX MEXaHU3M
peau3auiy M 3alUThl MPAXAAHCKUX MPaB, MPEACTABISETCS OCOOGHHO aKTyaJbHbIM. DTO JOJTHA,
HETIPEPBIBHBIN M TPYJOEMKHUI nporiecc. HeBHMMaHMe K JaHHBIM BOIPOCAM MPUBOAUT K TITyOOKHUM
COLIMAJIbHBIM TOCJIEACTBUSM: MPAaBOBOMY HMIMJIM3MY, HEJOBEPHMIO I'PAXAaH K IOCYAapCTBEHHBIM,
COLIMAJIHBIM MHCTUTYTaM. BO3HUKAIOT Tak Ha3blBaeMble JIeKJIapaTUBHbIE, HEOCYILIECTBUMBIE IpaBa,
TMOSIBJISIETCS CUH/APOM HE3alMIEHHOCTH MPaB JMYHOCTH, YTO HETATUBHO OTPaXaeTcs Ha IpaaaH-
CKOM 000pOTe, a B KOHEYHOM CYeTe sIBJISETCS OQHOW U3 NPUYMH MOSBJIECHUS U Pa3BUTUA JECTPYK-
THBHBIX ITPOLIECCOB B OOIIECTBE.

CymiecTBylolas NpakTHKa MOCTEIIHOTO MPUHATHSA HEMAJIOrO KOJMUYECTBA 3aKOHOB 0€3 HaJlu-
YMs MEXaHW3Ma peasin3alliy Mpas TpeOyeT B JaJbHEeiIleM BHECEHUs B HUX M3MEHEHWH M JOMoJ-
HEeHMI MO0 WX JIeTaJbHOTO TOJKOBAHWS, MPHUHATHS mocTaHoBileHud [IpaButensctBa P®, mpy-
T'MX MOJ3aKOHHBIX HOPMaTUBHO-TIPABOBbIX akTOB. Ecin 3akoHOgaTesbHyI0 0a3y, MPOBO3IIAIIAIOIILYIO
MIMPOKHE TPakJaHCKUE TpaBa U MX 3aIIUTYy, MOKHO CO3JaTh CPABHUTENILHO OBICTPO, 0OpaIasch K
HAKOIUIEHHOMY OTE€UECTBEHHOMY, 3apyO0eKHOMY 1 MEK/IyHAPOJHOMY ITPAaBOBOMY MaTepHualy, TO J1e-
MEHThl MEXaHU3Ma OCYIIECTBJICHHS I'PakJaHCKUX NPaB M UCIIOMHEHHs 00S3aHHOCTE MOTYT OBITh
cpOpPMHUPOBAHBI JIUIIIH 32 JOBOJIBHO MPOJOJDKUTEBHBIN CPOK KPOTIOTIIMBOM pabOTHI: HAYyYHOM, ITPaBO-
TBOPUYECKOM, IPOCBETUTENILCKOM, MPAaBONPUMEHHUTENILHON, OPraHU3aLMIOHHOM.

JI1st OCTKEHM ST TPAKTUYIECKOTO pe3yJibTaTa Hanbosee 3HAYMMBIM SIBJISIETCS] COBEPIIEHCTBO-
BaHME CHCTEMbI MPABOBBIX CPEJCTB U MPABOBBIX CBfA3EH, KOTOpble Obl oOecneunin 3(pHeKTUBHOE
OCYILIECTBJIEHHE TPAXAAHCKUX TpaB (3aIUTy MpaB) M MCIONHEHHE OOSI3aHHOCTEH B HOBBIX COIH-
AJIbHO-9KOHOMMUECKHX YCJIOBUAX — YCJIOBUAX PHIHOYHOTO X03sificTBOBaHuUs. Tpedyercs (popMupoBa-
HUE eJUHOTO YHUBEPCAJIbHOIO MOHUMaHUs1 (KOHLIEMLIMH) MpoLiecca rapaHTUPOBAHHOIO OCYILECTBIIE-
HUSI TPaKJAaHCKUX TIPaB M UCTIONMHEHMS 00sI3aHHOCTEH.

[MonoGHast COBOKYITHOCTb B3IVISIIOB Ha OCYLIECTBIICHUE IPakJaHCKHX IPaB AOJKHA OBITh OTHE-
ceHa K (pyHJaMeHTaJIbHbIM ITPUHLIMIIAM U METOI0JIOTMYECKUM aclekTaMm rpasa. MiMeHHo Torga oHa
CTaHeT CUCTEMOOOPA3YIOLIMM JIEMEHTOM [0 03[0POBJIEHHIO COLIMAIBHBIX OTHOILIEHUH, B YACTHOCTH
MIOBBICUT CAMOCO3HAHHE I'PAKAaH, CTAaHeT CAEP/KUBAIOLIMM (DAKTOPOM TaKUX HETaTUBHBIX SIBJICHUM B
o01IecTBe, KaK KOPPYIIHS U B3ITOYHUIECTBO.

Pa3paboTka OpUIMYECKUX MEXaHM3MOB [UIsl JEHCTBUTENBHOTO [OCTHIKEHHS LI IpaBa
COCTaBJISIET OCHOBY KOHLIEMIIMY TapaHTUPOBAHHOTO OCYLIECTBJIEHUS I'PakIaHCKUX 1paB. PyHJaMeH-
TaJIbHbIE MCCJIEAOBAHUS, IOCBSAILEHHBIE MEXaHU3MY MPABOBOIO PEryIMpOBaHUs, HE pellaloT B MOJ-
HOIl Mepe mpodrieMy peanu3alnuy CyObeKTHBHBIX MpaB M 0Os3aHHOCTEH. Tem HacylHee BUAWTCS
00OCHOBaHME TEOPUM MEXaHW3Ma OCYIIECTBICHUS M 3alUThl I'PakJAHCKMX MPaB KaK HOBOTO Hayd-
HOT'O HaIlpaBJIeHHs B UCCIIEIOBAHUM OCYILECTBJIEHUS ITPaB U UCTIOJHEHU ST 00s13aHHOCTEN.

Borpockl ocyiecTBiaeHus rpaxaaHCKUX MpaB M UCHOJHEHUs 00s13aHHOCTEN B TOW WIJIM MHOM
CTETIeHH 3aTparruBaeT KaXIblil [IMBIJIKCT, B TOM YHCIIE 10 MpodIeMaM, KOTOpble Ha MepBbIi B3IIIS
MMEIOT JOBOJIBHO OT/IAJIEHHOE OTHOLIEHHE K MPEJCTAaBIEHHON TeMe. DTO OOBSACHSETCS TeM, UTO TemMa
OCYILIECTBJICHHSI TIPaB M MCIIONHEHMS OOSI3aHHOCTEN SIBJISIETCS MO0 OOBEKTHUBHBIM TMPUYMHAM LIEH-
TpaibHOi. OHa, N0 CyTH, POHU3BIBAET BCE MHCTUTYTHI IPakAaHCKOro npasa. [Ipu aTom napajiokca-
JIeH TOT (PaKT, YTO CHELMATIbHBIX MOHOTpa(pMUECKUX UCCIIE0BAHUI Ha JAHHYIO TEMY KpaiiHe MaJlo,
pa3paboOTaHHOCTh OOO3HAYEHHOI MPOOIEMATUKY JlaJieKa OT MOJHOTHL. BecbMa HEeMHOro4MCIIeHHBI
paboThl, B KOTOPBIX MPEJCTaBJIEH CTPOro c(pOKYCHPOBAHHBIN B3IJIs] HA MPOOJIEMY OCYILECTBICHHUS
IpakIaHCKUX IPaB U UCIIONHEHUs o0si3aHHOCTeN. OTIesbHBIE TPY/bl, B KOTOPBIX (PyHIAMEHTaJIBHO,
KOMIUIEKCHO PacCMOTPEHBI POOJIeMbl OCYIIIECTBIICHHUSI TTPaB, ObLI HAITMCAHBI B COBCEM MHBIX COLH-
AJIbHO-9KOHOMHMUECKHX YCJIOBUSX U Ha JIPyroil HOPMaTUBHO-IPaBOBOW OCHOBE.
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HexkoTtopple cMexHbIe BOITPOCH! OCYIIECTBICHHUS TPAXJAHCKHUX MTPaB M UCIIOIHEHUST 0OsI3aHHO-
CTel pacCMaTPHBAJIMCh B paMKax JUCCEPTAIMOHHBIX paboT. BMecTe ¢ TeM /10 HACTOSIIEro BpeMeH!
B JIOKTpUHE He OBbUIO IEJIOCTHOTO MOAXOa K U3YUYEeHHI0 MEXaHW3Ma OCYIIECTBIICHUS I'PaXIaHCKUX
MpaB ¥ UCTIONHEeHUs 00si3aHHOCTeN. CrielaibHOrO CCIeA0BAHUS, TIOCBAIIIEHHOTO MEXaHU3MY OCY-
IIIECTBJICHHS MPaB M UCIIOJHEHUs 00sI3aHHOCTEH, He MpoBoAMIOoCch. CKa3aHHOE CBHUIETEbCTBYET O
HEeo0XoMMOCTH (POPMHUPOBAHHUS TTOIOOHOTO TTOXOMA.

B npencrasieHHOM Hccae0BaHUH IPOOJIEMbI OCYILIECTBIICHHUSI TIPAB ¥ UCTIONHEHU I 0OSI3aHHO-
CTEll pacCCMaTPUBAIOTCS C TOYKU 3pEHMs] TEOPUM MPABOBOTO MEXaHM3Ma, OCHOBAaHHOW Ha aBTOPCKOM
CUCTEME MOHSATHIA.

B obnacte uccienoBaHusi BOIIUIM OTHOIICHMSI, CBSI3aHHBIE C OCYIIECTBJIEHHEM CYOBEKTaMU
IPakIaHCKUX MPaB U UCTIOTHEHUEM OOsI3aHHOCTEH.

MarepuasioMm 151 aHaIM3a MOCIYKWIN MOJIOKEHUS paHee JEeWCTBOBABIIEIO U COBPEMEHHOTO
OTEYECTBEHHOTO M 3apyOekKHOTr0 TPakJaHCKOTO 3aKOHOIATENIbCTBA, IMPABOMPHUMEHHUTEIbHAS MTPaK-
THKa (MaTepuastsl mpakTHKu Koncrurynmonnoro Cyna PP, cynos oo1ieit 10pucIuKIm 1 apouTpask-
HBIX CYJIOB, MHBIX MTPABONPUMEHSIIOIUX CyOBEKTOB, B YacTHOCTH PerepanbHOi Cty:KObl CyaeOHbIX
MIPUCTABOB), HAyYHbIE PAOOTHI MO MPOOIEMaM OCYIIECTBICHHS TPaXJAHCKUX TPaB W WCIIOTHEHUS
00SI3aHHOCTEH, a TaKXke OTHOCSIIMECS K OOBEKTY UCCIIENOBAHUS CTATUCTUYECKUE U COLMOIOTUYe-
CKHE MaTepHaJbl.

B Monorpagun copmMupoBaHO NPUHLMIIMAIBHO HOBOE aBTOPCKOE MPEACTABJIEHUE O MeXa-
HU3ME OCYILIECTBIICHU s TPAKIAHCKHX TIPaB ¥ UCMIOJTHEeHUs1 00s13aHHOCTe. OOOCHOBAH HAYYHBIH MO/-
XOJ1, COIJIACHO KOTOPOMY B LIEHTpe BHUMAHUsI JOJKHBI HAXOAUTHCS HE TPABOBbIE CPENICTBA, a 00Ja-
aatesb CyOBeKTUBHOIO IpakIaHCKOro paBa. Bee mpaBoBble MeXaHW3MBbI M MHBIE TIPABOBBIE CPEICTBA
JOJKHBI OBITH HAIpaBJIeHbl HA peai3alvIo ero Mmpasa.

[TonsATHE «MEXaHM3M IIPABOBOIO PEryJIMPOBAHUS» — IIPU BCEH €T0 aKTYaJIbHOCTH M LIEHHOCTU
IJIsl HAyKU Y TPaBONPUMEHUTENIBHOM EATEbHOCTH — B MIEPBYIO OUYEpe/ib aKLIEHTUPYET BHUMaHKE
Ha CO3JJaHMU NPABOBbIX KOHCTPYKLMM (MIEaJIbHBIX MOJENEl MPaBOBOTO PEryIMpPOBaHMs) C TOUKU
3peHus MX yaoOCTBa JIJIs MyOIMYHOM BJIACTH.

s pakTHYecKol peanu3aliiy IpaBa KIJIIOUEBOU, JOMUHUPYIOIIEN MPAaBOBOW KOHCTPYKIIUEN
JOJDKEeH CTaTh JEWCTBEHHBI MEXaHW3M OCYIIECTBICHUS I'PakJaHCKOTO MpaBa M UCIIONHEHUsT 00si-
3aHHOCTU. Ero ciemyer npusHath oqHON U3 (PyHAAMEHTAILHBIX €IMHULL B IUBUJIUCTHUKE.

ABTOpOM c(popMyarpoBaHa Je(pUHULIAS MEXaHU3Ma OCYLIECTBJIEHHUS I'PaXIAHCKUX MpaB U
UCTIONTHEHUsI OOSI3aHHOCTEH; TPEIOKEHO KaYeCTBEHHO MHOE IMOHUMAaHNe CMEXHBIX C HUM Karero-
pHii, LIeTd JeUCTBUSI JAHHOTO MEeXaHU3Ma.

[NonoGHble pe3ynbTaThl CTAIN CJAESACTBUEM TEPEOCMBICICHHS 1IEJION CHCTEMbI KaTeropuii, Tpa-
JWIIAOHHO CBSI3AHHBIX C M3y4aeMOW TEMOW: «MEXaHU3M TPABOBOTO PETYIMPOBAHMS», «OCYIIECTB-
JIeHWe TPaXJaHCKOTO TpaBa», «UCIOJHEHHWE I'PAXAaHCKOW OOS3aHHOCTU», «COIEepKaHue CYOBeK-
TUBHOTO TpaBa», «IPAaBOOTHOIICHUE», «IIPUHIUIBI OCYIIECTBJICHUS TIpaB», «cjiadas CTOpoHa B
00513aTeNIbCTBE», «3JI0yNOTpedieHne mpaBom». Ocodoe BHUMaHWE B KHUTE Y/CJICHO BBISIBJICHUIO
CTPYKTYPHBIX 2JIEMEHTOB MEXaHU3Ma.

ABTOPCKMIA MOAXOJ XapaKTepU3yeTcsl KaueCTBEHHO MHOW METOIMKOW M3YYeHHUs MEXaHu3Ma
OCYIIECTBJICHHSI TIPaB: HEOOXOJMMO HE TOJIBKO YCTAaHOBUTH €T0 JIEMEHTHBIN COCTaB, HO B OOJIbIIEH
CTENEHU UCCIIEIOBATh €0 MOCeN0BaTeIbHOE, T03TAIHOE AEUCTBUE.

Briepsbie cpopmupoBaHO yHU(PHULIMPOBAaHHOE IOHUMAHKE JICHCTBUSI MEXaHU3Ma OCYILECTBIIE-
HUS [IPaB U MCTIONTHEHM S 00SI3aHHOCTEH, a TAK:Ke OMpeeSIeHO TIOHSTUE CTAIUH JISHCTBUS MEXaHI3Ma
OCYIIECTBJIEHHsI TIPaB U UCTIONHeHUs oOsi3anHOCTU. [TpoBenena auddepeHnmanus craauii qeicTBUs
paccMaTpuBaeMoro MeXaHu3Ma B €ro IMIMPOKOM U y3KOM NOHUMAaHUM.

Teopernueckue NONOKEHUS, MOTyYEHHbIE aBTOPOM B pe3y/ibTaTe MPOBEJEHHBIX MCCIIEI0BaA-
HU, TPUMEHSIIOTCS K aHAIN3Y MPAKTUYECKUX MTPOOIEeM OTeYeCTBEHHOIO 3aKOHOJATEbCTBA U ITPABO-
MIPUMEHUTEILHOU MPAKTUKU. B CBSI3M € 9TMM B KHUTI'€ pacCMOTPEHbI HAaUOO0JIee OCTPhIE BOITPOCHI, CBSI-
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3aHHBIC C peaM3alell 1 3aMTol MpaB B cepe sHeprocHadxeHusl, MpoheCCUOHATBHOTO CIIOPTa,
HACJIe/I0OBaHM s, JTAPEHUSI, CTPAXOBAHUS.

Kpome Toro, nonyumnia ganpHelee pa3BUTHE KOHIIENIMS OTCTYIUIGHUsI OT MPUHIIMIA I0pU-
JAMYECKOTO PAaBEHCTBA CTOPOH B CJIydae, KOrja OfHA W3 CTOPOH SIBJSETCS CIa0Oi MO OTHOIICHUIO
K JIpyro¥i o oObeKTUBHBIM MpruuHaM. [IpoBeieHO AeTanbHOe pasrpaHMYeHre 3HAYSHU TepMUHa
«cnadasi CTopoHa MpaBOOTHOIIEHHsT» . C MO3UIUKM MEXaHU3Ma OCYIIIECTBIIEHHS TPaB c1a00i CTOPOHBI
JOKa3aHO, YTO Kak/10€ 13 000CHOBAHHBIX 3HAYEHHUI MPUHIUITMAIBHO C TOUKU 3pEHHS BHIOOpPA Orpe-
JEJIEHHBIX TTPABOBBIX CTPATETHH.

B mMoHorpadum BEISBIISIOTCS OCHOBHBIE TEHAECHIIMN (POPMUPOBAHMSI MEXaHI3Ma 3aIIIUTHI ITPaB
c/1ab0l CTOPOHBI 00S3aTEIHCTBA B OTEYECTBEHHOM 3aKOHOJATEIbCTBE.

B koHTeKcTe MccIenoBaHusl MEXaHu3Ma OCYIIECTBIICHHS TIpaB pa3padoTaHa TeOpHs CHCTEMBI
MIPUHIIAIIOB OCYIIECTBICHUS IPaKJAAHCKUX MPaB U UCHOMHEHUs1 00si3aHHOCTeH. PyHKIIMOHAIBHBIN
TIOJIXO/1 TTO3BOJIMJI BOCIIPUHST 9T MPUHIMITBI KaK CAMOCTOSITEIbHbIC JIEMEHThl MEXaHU3Ma OCy-
IIECTBJICHHS TPAB Y MCIOIHEHUS OOSI3aHHOCTEH, B CBSI3U € 4eM c(pOpPMYIUPOBAHO aBTOPCKOE Orpe-
JeJIeHUEe HEKOTOPBIX YK€ OCBOEHHBIX MPABOBON HAYKOW MOHSATUM: «IIPUHLMIBI OCYILECTBICHUS
IPakIAHCKUX TIPaB», «IIeJIeroararoliyue MPpUHIUIb», «TapaHTHPOBAHHOE OCYINECTBIICHHUE», «Oec-
MPENSITCTBEHHOE OCYIIECTBICHHUE.

ABTOp BBeJ B HAY4HBII 000POT 1 OXapaKTepPU30BaJl HOBbIE MIPABOBbIE KaTErOpHu: «OJarorpu-
ATHAs TIPaBOBasi Cpe/la» U «IIPUHLMIIBI-METObI OCYILECTBIEHUS IPAXKAAHCKUX IIPAB U UCTIOJTHEHHUS
00sI3aHHOCTEN».

B pamkax mpoBeeHHOro HCCeA0BaHuS MOTyYrIIa JajbHEnIIee pa3BUTHE TEOPUs] IPABOOTHO-
meHus. [IpaBOOTHOIIEHHE pACCMOTPEHO Kak JEMEHT MeXaHW3Ma OCYIIECTBJICHUS TPaB U UCTIOHE-
HUS 00SI3aHHOCTEH, YTOUHEHO €ro CofepKaHue.

Ha marepuane ananm3a oteyecTBEHHON MTPABONPUMEHUTEIbHON MPAKTUKU BCKPBITHI CUCTEM-
HbIE HEIOCTATKU MTPABOBOTO PETYIMPOBAHMSI COIIMATBHBIX OTHOIIEHUH, MPETSITCTBYIONIME (pOpMUPO-
BaHMIO MEXaHW3MOB PeaM3allii U 3alIUTHI IPAKIAHCKUX MTPaB.
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Paznea 1
OcyiecTBieHne Cy0O'beKTHBHBIX I'PaKJaHCKHUX NPaB
M MCIIOJIHEHHE 00SI3aHHOCTEeM: NOHSITHE M MeXaHU3M

I'masa 1
OcymecTBiaeHne Cy0'beKTHUBHBIX IPakKJaHCKHX IIPaB U
HCIOJHEHHEe 00SI3aHHOCTEeN: MOHITHE U B3aUMOCBS3b

§ 1. IlonsiTHe OCyIIEeCTBJIEHHSI I'PAK/IAHCKHUX MIPAaB

KaTCFOpI/IH «OCYHICCTBJICHHUE ITpaBa» B HAYKE O IIPaB€, U B YaCTHOCTHU B HUBUJIUCTUKE, ABJIACTCA
teHTpaibHoi. OcylecTBIeH)e NpaBa Hapsijly ¢ MOHATUEM IIpaBa PacKphIBaeT camy Hjeo mpasal,
cymHocTh npaBa. Kak ormeuan o6 Xydenana, mpaBo HUKOTIAa He BOCIPUHUMAETCS OpraHaMuy
YYBCTB HEMOCPEACTBEHHO, HO TOJIBKO Yepe3 ero OCyIIECTBICHUE, TOIBKO Olarogapsi TOMy, 4TO OHO
peanuzyetcsi’. [IpakTHIeCKH HU OHO MCCIIEJOBaHUE B OOIACTH IOPUCTIPYAECHIIMU HE OOXOAUT BHUMA-
HUEM )IaHHI)IIjI BOIIPOC, PACKPBIBACT TE UJIU UHBIC OCO6CHHOCTI/I, XApPaKTEPHBIC MOMCHTHI, CBONCTBEH-
HBIC OIMPEACJICHHBIM, COBEPIICHHO KOHKPETHBIM ITPABOBBIM OTHOILICHUSM.

Kpome Toro, B Teopru HemMasio TPyI0B, HEOCPEICTBEHHO MOCBAIIEHHBIX BOIIPOCAM OCYIIECTB-
JieHus (peaan3aliiu) mpaBa. ABTOpaMU MPeJIOKEHbI eMKHE, YeTKO C(hopMYITMpOBaHHbIE OITpe/iesie-
HUSA, KOTOPLIC ABJIAIOTCA 6&30BI)IMI/I, OTIIPABHBIMU IJIA U3YUCHHA B TOM YUCIIE U JPYIUX ITPABOBBIX
SIBJICHUH, TTOCKOJIbKY «ITOHSATHE... HAa CaMOM JieJie €CTh JIMIIb aOCTPaKTHOE PacCyIOYHOE Ompejie-
JieHue. .. o0agaeT NIeHCTBUTEILHOCTBIO M 00TagaeT el TakuM oO0pa3oM, YTO caMO COOOIIaeT ee o
cebe»’.

Takum 0Opa3oMm, onpe/iesieHusI, MAaKCUMaJIbHO TOYHO OTpaskalolre 0ObeKTUBHYIO PeabHOCTD,
KpaiiHe BakHbl. Onpe/ic/ieHre MMOHSTUS «OCYIIECTBICHHE TPaBa» PACKPhIBACT CYIIHOCTD, 3a/Ia4d U
HAaIpaBJIEHHOCTh MPaBa, ero OCYyIIeCTBUMOCTbD, JaeT MpeCTaBieHne o0 (hyHIaMEHTATbHBIX TPUHIIU-
nax rnpasa.

C 1pyro#t CTOpOHBI, TIOHATHE «OCYILECTBIICHUE ITPaBa» PAaCKPbIBAET MEXaHU3M (TEXHHKY) pea-
JIU3allvK, JOCTHKEHHUS 11U rpaBa. VIMEeHHO B 3TOM B MepByIo ouepeab (PyHKIMOHAIBHOE, [IPAKTH-
YecKoe 3HaUeHHe pacCMaTpUBaeMoro moHAThs. OT HEro 3aBUCUT, OY/ET JIM MPOLIECC OCYINECTRICHHUSI
MIPOXOJMTH B IIPABOBOM TIOJIE, C COOMIOICHUEM CYIIECTBYIONIMX HOPMATUBHBIX MPABUJI, IIPUHIUIIOB
A00POCOBECTHOCTH, Pa3yMHOCTH U CITPABEIMBOCTH, OYJET JIM JOCTUTHYTA LIe/Ib peaTn3alliy IpaBa.

OOparnaschp K rmpeaMeTy HaCTOSIIEro UCCIeOBaHM S, 1IeJIeCO00pa3HO 0003HAYKTH OTIIPABHBIC,
OIOpPHBIE, Oa30BbIE MIOHATHSI, KOTOPBIC HAXOAATCS B OAHOM KaTErOpHaJbHOM Psily M UMEIOT METOJIO-
JIOTMYECKOE 3HAYEHHE JIJIs1 U3YUEHHS BOITPOCa OCYIIIECTBIIEHHS CyObEKTMBHOIO IPakJaHCKOTO TpaBa.
K momoOHBIM KaTeropusiM OTHOCATCS: «CYObEKTUBHOE TPaXJaHCKOE MPaBO», «Pear3aiis HOPMBbI
IPakIAHCKOTO TpaBa», «UCHOJHEHUE 00SI3aHHOCTU», «peaTn3allisl rPaXkIaHCKOrO MpaBa», «MeXa-
HU3M OCYIIECTBJIECHHUSI CYOBEKTUBHOTO TPaXJaHCKOTO IMpaBa», «MEXaHW3M peau3alliy IpaBa Ha

' Cm.: lecens I'.B. @p. dunococus npasa / [1ep. ¢ Hem.; Pex. u coct. [I.A. Kepumos 1 B.C. HepcecsHil; ABT. BCTYII. CT. ¥ IPUMEY.
B.C. Hepcecsnu. M., 1990. C. 59. (®unoc. Hacneaue.)

2 Cm Hufeland G. Neue Darstellung der Rechtslehre vom Besitz vorziiglich durch genauere Feststellung ihres
Hauptgesichtspunkts. Giessen, 1815. S. 8-9.

3 Fecens I'.B.@p. Yka3. cou. C. 59.
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3aIIUTY», «IPUHLUIBI OCYIIECTBICHUS] CYObEKTUBHOTO I'PaXAAHCKOTO MpaBa», «IIelb OCYIIECTB-
JIeHUS] CYOBEKTHMBHOIO T'PaXkaHCKOTO MpaBa», «IPakJAHCKOE MPABOOTHOIICHUE», «CEKYHIapHOE
MIPABO», «OCHOBHAS M BCIIOMOTATe IbHasK CIEKa», <IOPUIMUIECKas MPOLIELyPa», «CTAIUs OCYIIECTB-
JIeHUS1 CyObEKTHBHOI'O MPaBa», «3JIEMEHT MEXaHNU3Ma OCYIIECTBICHUS TIpaBa» | T. 1.

HasBaHHble MOHATHS SIBJSIOTCS 9JIEMEHTAMU OJHOTO CMBICJIOBOTO TIOJIsI — «OCYILECTBIICHUE
CYOBEKTUBHBIX T'PAKJIAHCKMX TPaB U KCTHOMHEHHE 0Osi3aHHOCTei». OHU pacKphIBAIOT CYITHOCTb,
BHYTPEHHHUI MEXaHU3M «pabOThl», NEUCTBUS OCYILIECTBIICHUSI CyObEKTHBHOTO I'PaKIAHCKOTO TIpaBa.

Kpome Toro, «opuanveckass aOCTpaklvsi pa3BUBAETCS HE TOJIBKO Onaromapsi BHYTPEHHUM
MCTOYHHUKAM, HO ¥ BHeITHUM. OHO [noHsiTHE. — E. B.], Oy1y4n BKIIOUEHHBIM B Teopuio (Oosee mupo-
KYIO CUCTEMY 3HaHU ), U3MEHSIETCS] M COBEPIIEHCTBYETCsI, B3aUMOJICHCTBYs ¢ Hell» 4. [ToaTomy B xoze
HACTOSIIETO UCCIIeNOBAaHUs OyAyT pacCMOTPEHBI MOHSITUIHbBIE BO3MOKHOCTH OCYILIECTBIICHUS CYOb-
eKTUBHOT'O I'PakIaHCKOTO ITPaBa BOBHE — B MTPOTHUBOIIOCTABIEHNH, & TaKKe BO B3aUMOCBSI3H U B3aH-
MOJICVICTBMY C MHBIMH TIPABOBBIMU SIBJICHUSIMH. K HIM OTHOCATCS: «CyOBEKTHBHAS IPaXIaHCKO-TIpa-
BOBast 00SI3aHHOCTb», «UCIIOTHEHHE OOS3aHHOCTH», «TPAKIAHCKOE ITPABOBOE OTHOIIEHUE», «<HOPMa
npaBa», «00bEKTHUBHOE (MMO3UTHUBHOE) IPAXAAHCKOE MPABO», «OCYLIECTBIEHNE OOBEKTUBHOTO I'PakK-
JAaHCKOTO TpaBa», «YCJIOBUSI M TAPAHTHM OCYILIECTBIICHUsI CyOBEKTMBHOTO TPaXKJAHCKOTO IMpaBa»,
«3aKOHHBIE UHTEPEChI», «IIPABONPUMEHEHNE, «CYOBEKThI IPakKIaHCKMX ITPABOOTHOIIEHHUI» U T. JI.

«BHemHne» 1 «BHYTpEeHHUE» KaTEerOpPUH MO3BOJISIIOT BBIICIUTb COOTBETCTBYIONIME KOHCTUTY-
UpYIOIIHe PU3HAKY U TEM CaMbIM 00O3HAYHTH IPAHUIIBI IOHSTHS «OCYIIECTBIEHUE CYyOBEKTUBHOTO
IPaKIAaHCKOTO TIpaBa» «Kak Obl M3BHE U U3HYTPH, TIOKA3aTh €ro MPUPOY, CYITHOCTh, COAEPKAHME» .

Ecnmu oObekTuBHOE (MMO3UTUBHOE) TPaKAaHCKOE MPABO IMPECTaBIIsIeT COO0M CUCTEMY HOPM,
PETryJMPYOIIMX UMYIIECTBEHHbIE M JINUHBIE HEMMYIIECTBEHHbIE OTHOIICHHUS] MEXIy OpHIMUECKH
pPaBHBIMU, MMYIIECTBEHHO M OPraHU3AIllMOHHO O0OCOOTIEHHBIMHM CYyOBEKTaMH, TO CyOBEKTHBHOE
rpakJIaHCKOE TIPaBoO, MO CYTH, OTPAXaeT «BHUJ U Mepy BO3MOKHOTO TOBEJEHUSI»® OrpeaeseHHOro
YIIPaBOMOUYEHHOT'O JIUIIA, «OOECTIeUeHHYI0 3aKOHOM M TeM CaMbIM COOTBETCTBYIOIIMM MOBEICHUEM
00s13aHHBIX JUI»’. [IpaBoM B CyOBEKTUBHOM CMBICIIE OyZIeT BCe TO, YTO HAM JaeTCsl WM, TOYHee,
obecnieunBaeTcs AENCTBIEM TOTO MM MHOTO OOBEKTUBHOTO NpaBa’d. IHpIMU cIOBaMU, CyObEeKTHBHOE
MIPaBO €CTh MPU3HAHHBIN U 00ECTIEYEHHBI HOPMOH MpaBa ¥ BOSHUKAIOIIUI B TPABOOTHOIIEHUU KPYT
BO3MOXHOCTEH BeCcTH cebsl Onpe/ie/IeHHBIM 00pa3om®.

TeM caMbIM, MOKHO BBIIETUTh BAKHEUINYI0 (DYHKIIMOHATIBHYIO COCTaBIISIONIYI0 CYOBEKTHB-
HOTO MpaBa B COOTHOIIEHUHU ¢ OObEKTHBHBIM MPABOM: €CJIM 00bEKTUBHOE MTPABO MPECTABISAET COOOM
MOJIeJIb BOZMOKHOTO TIOBEJICHHUsI OIPE/ICNIEHHOTO Kpyra CyObeKTOB, TO CYOBEKTUBHOE MPAaBO — ITO
MOJIeJTh JIOITyCTUMOTO MOBeIcHNsI KOHK peTHoro yimiia. Kak ormeuan K. Keprep, cyObekTHBHOE MpaBo
ecTh cooO11aemasi JIMIYy OObEKTUBHBIM MTPABOM (IIPABOMOPSIIKOM) BJIACTh OCYILIECTBIIATH HAIIPABJICH-
HYIO Ha OIpe/IeIEeHHBIN OOBEKT BOMIO '°.

W3 mpencTaBieHHON XapaKTepHCTUKU ClelyeT W Apyras yepra cyObeKTUBHOro mpaa. OHO
SIBJISIETCS] BTOPUYHBIM TIPABOBBIM SIBJIEHHEM B COTIOCTABJICHUH C OOBEKTUBHBIM ITPABOM, B YCTAHOB-
JIEHUH PacCMaTPHBAEMOro KaTerOpHabHOTO psijia. «3ajloKeHHbIe B HOPMax OObEKTHBHOIO IpaBa

4 Hpvipros B.B. [loompenye 1 HakazaHue Kak IapHble lopuandeckue kareropuu: Jluc. ... kaua. opu. Hayk. Caparos, 2003. C. 29.

5> Manwko A.B. CTUMyJBl M OTPaHUYEHHUS B IIpaBe: TEOPETUKO-UH(pOpMaLMOHHBIH acniekT. Capatos, 1994. C. 5-6. B Tom uucne
UCIIONB3YSI ¥ TAKOHW METOIONIOTMYECKHi rpreM, A.B. MaJibko onpeiensier CyIHOCTb U IPaHULIBI OHATHS «IIPABOBOE CTUMYJIMPOBa-
HHe». JJaHHBIA METOJL O3HAHUS SABJISIETCS YHUBEPCATIbHBIM U 3K TUBHBIM.

6 Bpamyce C.H. FOpuanyeckue Juna B COBETCKOM IpakIaHcKoM mpaBe. M., 1947. C. 33. Cu. takxke: Ow swce. CyOBEKTHI rpax-
JaHckoro npasa. M., 1950. C. 11.

7 Bpamycw C.H. Cyonekthl rpaxaanckoro npasa. C. 13. [ognepkusaot Touky 3penus C.H. Bpatycs u aHajorimyHeiM 06pa3om
OIPeNeNsIIoT CYIIHOCTh CYOBbEKTUBHOIO I'pakIaHCKOro IpaBa GONBIIMHCTBO MPABOBEAOB (CM., HarpuMep: COBETCKOe IpaskJaHCKOe
npaso. M., 1968. T. 1. C. 84 (aBrop massl — O.A. KpacaBuukoB).

$Cm.: T ambapos FO.C. Kypc rpaxaanckoro npaea. T. 1: Hacts o6mmas. CI16.,1911 C. 396 (ekcrka 1 opdorpacdusi COBpeMEHHbBIE).
® Cm.: Wolter A. Prawo cywilne. Zarys czgsci ogélnej. Warszawa, 1967. S. 108.

10 Cm.: Kdrger K. Zwangsrechte: Ein Beitrag zur Systematisierung der Rechte. Berlin, 1882. S. 1-2.
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BO3MOKHOCTH TPEBPAIAIOTCS B peaJibHble, KOHKPETHBIE BOZMOKHOCTHU ¥ MPUTSI3AHUSI TTOCPEICTBOM
IOpUIMUYECKHX (PAKTOB U, IPEKIE BCErO, BOJIEBBIX JEUCTBUI CYOBEKTOB, B pe3yJbTaTe Yero U BO3HU-
KaeT CyOBbeKTUBHOE MPaBo»!!.

B 1opuanueckoii kateropuu CyObeKTUBHOTO MPaBa B KOHLIEHTPUPOBAHHOM BHJE peasi3yeTcs
nunes cBoOOIbI'2.

Jlpyrast oTIM4YMTeNbHAs OCOOEHHOCTD: €C/M OOBbEKTUBHOE MPABO HAXOAWTCS B CTaTHKE U IO
OIpE/ICNICHUIO HEe MOXKET ObITh B JMHAMUKE, TO CYOBEKTUBHOE MTPABO C MOMEHTA CBOETO BO3HUKHOBE-
HUS (M3HAYATLHO) HAXOAUTCS B COCTOSIHUM MCKJIIOUUTESIBHO CBOEH pean3alyiy, T. €. B IIOCTOSTHHOM
M3MEeHEeHUU (IMHaMUKe) 10 0ObeMy MPaBOMOYMH, CPOKY peaM3alliy U T. 1., He TOJIbKO B U3Mepe-
HUM, YCTAHOBJIEHUN «BHYTPEHHETO» CBOETO COCTOSIHUS, HO U 110 OTHOIIEHUIO K BHEITHUM YCJIOBUSIM
(bakTHUECKOI 1 MPaBOBOH JIelCTBUTENLHOCTH. CyOBEKTUBHOE MPABO — «3TO MPEkK/E BCErO KakI10e
OTIEJIbHOE OTHOIIIEHHE, B KOTOPOM MbI CTOMM K OKPYKAIOIEMy HAC MUPY, HACKOJIBKO 3TO OT/ENIbHOE
OTHOILICHUE 3aKPEIUICHO 32 HAMH M 3alUIIIEHO OOBEKTUBHBIM ITPABOM: HAIlpUMep, NPUHAIeKAIIee
HaM MpaBO COOCTBEHHOCTH Ha JAaHHYIO Belllb, IPABO TPeOOBAaHUS MO JAHHOMY JOTOBOPY 3aiiMa M
T. A.»"3. TIpaBo «aefcTByeT», pean3yeTcs, TOJbKO €CIIM OHO CTAHOBHUTCS CyObEKTUBHBIM.

B nuteparype maiorcs u qpyrue onpeesieHns CyObeKTUBHOTO MPpaBa, B KOTOPBIX aKLIEHTHPY-
I0TCsl HEKOTOPBIE MHBIE MPABOBBIE CBOKCTBA JIAHHOTO MpaBoBoro sisjienusi. Hanpumep, A.®. Yepnan-
1IEB NHIIIET, YTO CyObEKTHUBHOE MPABO €CTh Mepa JO3BOJIEHHOTO MOBEIEHHSI, 00eCIIeYMBAEMOTO IrOCY-
napctBom'4. Jlpyroe, 6osiee pa3BepHyTOe ornpejielieHne cyObeKTuBHOro mpasa naet H.M. Mary30B:
«...9TO co3[aBaeMasi U TapaHTUpyeMasl TOCyIapCTBOM 4epe3 HOPMbl OOBEKTUBHOTO MpaBa 0codast
IOpUMYECcKasi BOBMOKHOCTD JIEWCTBOBATH, TO3BOJIAIONIAS CYOBEKTY (KaK HOCHUTENIO STOW BO3MOK-
HOCTH) BECTH ceOsl orpe/esieHHbIM 00pa3oM, TpeOoBaTh COOTBETCTBYIOIIETO MOBEACHUS OT JPYrux
JIII, TIOJIb30BAThCS OMpeeIeHHBIM COLIMAIBHBIM OJ1aroM, oOpaIaThesi B caydae HEOOXOIUMOCTH K
KOMITETEHTHBIM OpraHaM TOCyIapCTBa 3a 3aIUTON — B LIEJISIX YAOBJIETBOPEHUS INUHBIX UHTEPECOB U
NOTPeOHOCTE|, He IPOTUBOPEYAIIIUX OOIIECTBEHHBIM» 1.

Ecnu B XapakTepuctuke CyObeKTUBHOIO IMpaBa CBOWCTBO MPUHAIEKHOCTH MpaBa KOHKPET-
HOMY JIMITy B OOJIBIITHCTBE CBOEM HE BBI3BIBAET COMHEHUI Y CIIEIMATUCTOB («IOPUAMYECKHAE OTHO-
IIIEHH ST HA3BIBAIOTCS TIPABOM B CyObEKTMBHOM CMBICIIE, TOTOMY UTO IPABO 1 00SI3aHHOCTh COCTABIISIIOT
MIPUHAJIEKHOCTh CyOBbeKTa. be3 cyObeKkTa OHM CyIIeCTBOBATh HE MOTYT» %), TO Apyrue akTyajabHble
0COOEHHOCTH CyOBbEKTHBHOTO MPaBa XapaKTEePU3YIOTCs HE TOXKIECTBEHHO.

Tak, aHaJIM3 OMpeeNIeHNi pacCMaTPUBAEMOTO TIOHSITUSI TIOKA3bIBAET, YTO aBTOPHI MO-Pa3HOMY
BUIAT BO3MOXHOCTh OCYIIECTBJICHUs (peann3ainio) cyObeKTUBHOrO mpapa. [Ipu dpopmynupoBke
JaHHOM KaTerOp1H UCTIONB3YIOTCS TAKME KITIOUEeBbIe BhIPAKEHU ST (MJTH BHIPAKEHHS C TOI0OHBIM CMBIC-
JIOM), KaK «pa3pelieHHOe TOBEJCHUE», «JIOMYCTIMOEe MOBeJeHUe» !/, «BO3MOXHOE MOoBe/ieHne» '8,

1 Fapunos H.A. TIpoGiema obecriedeHrst CyObeKTUBHOTO MpaBa rpaaH Ha yIOBJIETBOPEHNE NMYILECTBEHHBIX MOTpeOHOCTel //
IpoGremsl 0OecnedeHus CyObeKTUBHBIX MPaB B coBpeMeHHO Poccru: Te3uchl JOKIIa10B I00MIEHHON Hay YHO-TIPAKTUYECKO# KOH(e-
penmmu. Bonrorpan, 2001. C. 71.

12 Cwm.: Jlanau B.A. Cuctema 0GbeKTOB rpaXkJaHCKUX IIpaB B 3aKOHojaTesbcTBe Poccuu: ABTOped. Auc. ... A-pa 0pHj. HaykK.
Pocros u/1, 2002. C. 11.

13 Tambapos FO.C. Yka3. cou. C. 371.

4 Com: Yepoanues A.P. Teopus rocygapcTsa U npasa: YueOnuk. M., 2001. C. 297-298.

15 Mamysos H.HU. Jlnanocts. [Ipasa. [leMokpatus (TeopeTryeckue mpooiemMbl cyObeKTUBHOTO mpaBa). Capatos, 1972. C. 145.

16 Koprynos H.M. Jlekuuu o obeit Teopun npasa // Teopust rocynapcrBa u npasa: Xpecromarusi: B 2 1. T. 2 / Coct. B.B.
Jlazapes, B.B. Jlunens. M., 2001. C. 263.

7 Cm., Hanpumep: Iopuynos /l.1. K Bonpocy 0 cOOTHOIEHNN CyOBeKTHBHBIX NTPAB ¥ 3aKOHHBIX MHTEPECOB // AKTyaJIbHbIE TIPO-
onembl paBoBeneHus. 2004. Ne 2. C. 16.

18 Cwm., Hanpumep: Baacosa A.B. CTpyKTypa cyObEeKTUBHOIO TpakJaHCKOro rpasa: ABToped. auc. ... KaHn. opua. Hayk. CIIO.,
1998. C. 10-12; Kpawenunnuxos E.A. NHTepec n cyObeKTUBHOE TpaxaaHckoe npaso // TIpaBoeenenue. 2000. Ne 3. C. 133-135;
Mamysoe H.H. Cy6bextuBHble paBa rpaxaan CCCP. Caparos, 1966. C. 45-46; Maavko A.B. CyObeKTUBHOE MPaBO ¥ 3aKOHHBIH

unrepec // IIpaBoenenue. 1998. Ne 4. C. 62-63.
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«JIO3BOJICHHOE MOBEJICHNE» 1, «I0puIndecKasi BO3MOXHOCTh IEWCTBOBATh» , «TaPAHTHPOBAHHAS 3aKO-
HOJIaTeJIhbCTBOM BO3MOKHOCTD JISHCTBOBATh» 2¥, «IIpaBOMEpHOE MOBe/IeHNe» 2!, «roToBasi K HeMe/1JIeH-
HOMY OCYIIECTBJICHHIO BO3MOKHOCTb JICHCTBOBaTh» 22, JlaHHBIE XapaKTEPUCTUKU BBHIPAKAIOT KBUHT-
3CCEHIIMI0 CYOBEKTUBHOTO ITPaBa U BIUSIOT Ha (POPMYIMPOBAHHUE IPYTHX CMEXKHBIX KATEropuid, B TOM
YHCIie HA OTpe/IeNieHre TIOHSITUI «OCYIIeCTBIIEHHE CYOBEKTUBHOTO MIPaBa», «OCyIIECTBIIEHHE CYOb-
eKTUBHOH I0pUANYECKON 00s13aHHOCTH» U Jp. [109TOMYy Ba’KHO MOHSTBH, IOYEMY CYIIECTBYET OIpe-
JeJIEHHOE CMBICJIOBOE HECOBIAICHUE, KOJUTM3MOHHOCTD BHICKA3aHHBIX YUEHBIMH OIpe/IeICHH.

[Movyemy Hemb3si B MOJHOW Mepe COIIACHTBHCSI C TAKMM Ha TEPBBIN B3MJIsA] HE BBHI3BIBAIOIINM
BOIPOCOB OTpe/ie/IeHUeM MOHATHUS CyObeKTUBHOTO I'PakIAHCKOTO TIPaBa, Kak «OCHOBAHHbBIE HA HOP-
Max T'pakJIaHCKOTO TpaBa IPAHMIIBI, BU U Mepa J03BOJE€HHOr0 MoBeAeHHs (BblIEJIeHO MHOIO. —
E.B.) KOHKPETHOTO CyOBEKTa BO B3aMMOJIEHCTBUY C MHBIM JIUIIOM (JIUIIAMH ), YCTAHOBJIEHHUE KOTOPBIX
BJIEUET JIJIs1 Hero o0JiaJlaHue OIpee/ICHHBIM COIMATbHBIM O1arom» ? 23

[No Hamemy MHEHMIO, TIPH YCTAHOBJIEHUHU TOHATHUS U XapaKTEPUCTHKE CyObEKTHMBHOTO TpaBa
11e71IecCO00pa3HO pa3aryarh BUIb CYOBEKTUBHBIX MpaB MPUMEHUTETHHO K UX OTPAC/eBOM MpUHA[-
nexHoCTU. [ToCKOJBbKY OfIHA OTpacib MpaBa OTIMYAETCS OT JPYrol METOIOM PeryIMpOBaHuUs OOIIie-
CTBEHHBIX OTHOIIIEHUH (@ TaKXe MPeJMETOM, OCHOBHBIMU CBOMMHM (DYHKITUSIMH U MTPUHIIAIIAMU), TO
U CyObeKTHBHBIE MTpaBa OyayT UMETh CBOM KOHCTUTYHUPYIOIIHE CIIeIM(PUIECKUE YSPTHI.

Kak cripaBeqyBo otmedaeT B.®. SIkoBieB, «OMHUM M3 CaMbIX MHTEPECHBIX (HO Majiopa3pado-
TAHHBIX ) HATIPABJICHU! B M3YYE€HUU CTPYKTYPbI IIPABOOTHOIICHUH JOJIKEH CUMTAThCS MX OTPACIIEBOM
acreKT, M0o JaHHble OCOOEHHOCTH OTPAXKAIOT KaK MaTepUaIbHbIE PU3HAKY OTPAC/IY TpaBa... TaK U
ee I0pUINUECKIe YePThI»>4.

Ortpacipb npaBa CoIEpPKUT CUCTEMY HOPM, «Ha OCHOBE KOTOPBIX KOHCTPYHPYIOTCSI IIPABOOTHO-
IIEHM s, OTPEeNISIOTCS MpaBa U 00S3aHHOCTH UX YYaCTHUKOB» 2. Kask/iasi u3 BeTBel MpaBa «AMeeT
CBOW, TOJIbKO i MPUCYIIUIA TUI MPABOOTHOIICHHU S, OTIMYAIOIIMIACS €IMHCTBOM CTPYKTYPbI IIOCTPO-
€HUs ¥ LIeJIOCTHOCTBIO coiepkaHusi» 26, [IpaBoBble OTHOIIEHHSI MOTYT OBITh ITyOJIMYHO-TIPABOBBIMU U
YacTHOIPaBOBHIMU. COOTBETCTBEHHO, aHAIOTMYHAS T'paJlalivisi TPUMEHUMA U K CyObEKTUBHBIM TIpa-
BaM YYaCTHHMKOB ITPABOOTHOIIEHUIA?’.

Ot 0oO11ell HanpaBJIEHHOCTY NPEINMCAHNI TOW WIIM UHOU OTPACIIU 3aBUCHUT, OylIeT JI1 OHA OTHO-
CUTBCS K OTPACIsAM C MPEUMYIIECTBEHHO 3allPETUTENbHBIM PETYJIUPOBaHKUEM, JIMOO ¢ TperMyIie-
CTBEHHO OOSI3BIBAIONIMM PETYJIMPOBAHUEM, JIMOO C IPEMMYIIECTBEHHO HO3BOIUTEIbHBIM PETYIHPO-

¥ Cm., Hanpumep: Mamysoe H.H. Jlnanocts. [paBa. [lemokparusi (Teoperuueckue mpodiiemMsl cyObeKTHBHOTO mpaBa). C. 145;
On orce. Teopust 1 pakTuKa npas yesioBeka B Poccun // TlpaBoBenenue. 1998. Ne 4. C. 25-26; Maavko A.B. CyObeKTHBHOE ITPaBo U
3akoHHbIN nHTepec // [IpaBoBenenue. 1998. Ne 3. C. 38-39; O6uias Teopus rocynapcrsa u npasa. Akagemudeckuii kype: B 2 1. T.
2: Teopus npasa / Ilox pea. M.H. Mapuenko. M., 1988. C. 559-560.

0 cwm, Hanpumep: Buxym M.A. CyObeKTHBHbIE TpakJaHCKKE TpolieccyaibHbie mpaBa (MoHsTHe U Bujbl) // Bompocs! Teopuu u
MPAaKTUKK FPaXAaHCKOro mpouecca. ['paxkiaHcKoe CyIonpon3BOACTBO U apOouTpak: MexkBy3. Hayd. ¢0. Caparos, 1984. C. 3, 12.

2w, Hanpumep: Kyopsisyes B.H. IIpaBomepHoe noBenenue: Hopma u naronorusi. M., 1982. C. 42; Kyaanos B.JI. IlpaBomepHoe
nosejieHe 1 npaBoHapyiuenus // Teopus rocynapcrsa u npasa: Kypce snekuwuii / Ilog pen. H.W. Mary3osa u A.B. Manbko. M., 1997.
C. 524; Teopus rocynapctsa 1 npapa: YueOHUK 1151 opull By30B U (akyistetoB / [lox pea. B.M. Kopensckoro u B.[1. TlepeBasioBa.
M., 1997. C. 401.

2 Cwm., Hanpumep: Meavhurxos A.A. CyObeKTHBHBIE MpaBa YYaCTHHUKOB rpaxkiaHckoro mporecca // CoOBeTCKoe rocyaapcTBo 1
mpaBo. 1968. Ne 6. C. 40; On sce. CyObeKTUBHBIC TpaBa M 00s3aHHOCTH JIML], YYACTBYIOIIMX B IpaxaaHcKux nenax // ITpoGnembl
COBepILIeHCTBOBaHUS [ paskaaHckoro mpoueccyaipHoro kogekca PCPCP. Ceepaiiosek, 1975. C. 41.

23 Jlomuose O.I'. [lpaBoHasieneHre B rpaxkJaHCKOM 3akoHoaaTenbcTBe Pocenn. CII6., 2003. C. 16.

24 Sxoenes B.®. ['paxxpaHCcKe MPaBOOTHOIIECHUSI U UX CTPYKTYpHbIe ocodeHHocTH // CO. yueH. Tp. CBepml. opu. WH-Ta. Bhir.
9. CepmiioBck, 1975. C. 23.

3 Gxoenes B.®. Poccnsi: SKOHOMHUKA, rpakJaHCKOE TPaBo (BOIPOCH TEOPUM U MpakTHkm). M., 2001. C. 51.

25 Mosoaun B.IT. Passurue IPaXkIAHCKOTO 3aKOHOJATENIbCTBA HA COBPEMEHHOM 3Tame (IUCKYCCHOHHBIE Mpodiemsl) // XKypHai
poccuiickoro mpasa. 2005. Ne 7. C. 33.

27 Cm.: Mosoaun B.IT. Cuctema POCCHICKOro IpaBa (I0KJIajl Ha Bcepoccuiickoii koHdepertmu 14 nosops 2001 r.) // Tocynaperso
n npago. 2003. Ne 1. C. 113.
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BaHMeM?®, OO C OMpee/IeHHBIM COYETaHUEeM TIepeUrCieHHBIX (popM BesieHnid >, OIHOBpEMEHHOE
NpUMEHeHHe METOIOB Pa3JIMUHbIX OTpaciIel MpaBa K OJHOMY M TOMY e OOIIECTBEHHOMY OTHOIIIe-
HUIO B OIPEJICNICHHBIX CTydYasx BooOIe HeBO3MOKHO. Haripumep, Hellb3s1 OMHOBPEMEHHO PeryJiupo-
BaTh OOIIECTBEHHBIC OTHOIICHKS] METO/IAMU PAaBEHCTBA CTOPOH M BJIACTU-TIOAYMHEHUS >,

Paccmotpum Gonee KoHKpeTHO. Tak, yrolloBHOE MpaBo Kak OTPacyb MpaBa COBEPILIEHHO OIpe-
JIEJICHHO XapaKTepu3yeTcsl MpeodiaJaHieM B HEM 3allpeTUTENIbHBIX U OXPAHUTENIbHBIX TpaBUl. B
AIMUHKUCTPATUBHOM TIpaBe Ha MEPBbIi IJIaH BBICTYMAIOT HOPMBI, ITPEANKCHIBAIOIINE ONPEISICHHOE
NoBeJIeHNe, — OOSA3BIBAIOIIME HOPMBL. MHOE MOJIOXeHHe MPOCIeKUBACTCS B TPAXIAHCKOM TIpaBe.
LIeHTp TsKECTH MPABOBOTO PEryJIMPOBAHMUS HAXOAUTCS B 0OJNIACTH JJO3BOJICHHOTO MOBEICHUS CyOb-
eKTa IpaBa. 3alpeTUTe/IbHbIe M OXPAHUTE/bHbIE HOPMBI TpaBa B TPaXKIAHCKOM IPaBe «BBINOJ-
HSIIOT 0OCITYKMBAIOIIYIO POJib, KOTOpasi 0OecrieunBaeT OeCpensITCTBEHHOE OCYIIECTBIEHHE JO3BO-
JICHHOTO TIOBE/ICHUsI, peajn3allvio YIIPABOMOYMBAIOIIMX HOPM» 3. BO3MOKHO, 3Ta XapaKTepUCTHKa
Oynet OoJiee TOYHOM, €CId BMECTO BBIPAXEHHSI «I03BOJICHHOE MOBECHNE CYObEeKTa» UCIOIb30BaTh
«BO3MOXKHOE MOBEJIeHHE CYObEKTa», IIOCKONIBKY JIEKCUUECKOE 3HAUCHHUE MPUJIAraTte;IbHOro «BO3MOXK-
HOE» YCHJIMBAeT KOHLIENITYaJIbHYIO HAITPABJICHHOCTb, CYIIIHOCTh I'PAkKJAHCKOTrO MpaBa KakK OTpaciu
npaga.

Crienyst 5ToMy, CyOEKTUBHOE TIPABO B 3/IMUHUCTPATUBHOM, TAMOXKEHHOM, HAJIOTOBOM, (PMHAH-
COBOM WJIM YTOJIOBHOM TIpaBe (B IyOJIMYHOM IPaBe), Ha Halll B3[JIsi/, MOXKHO ONPEICIUTh KaK «Mepy
Pa3peleHHOro TIOBE/IeHN 1, 00eCIIeYBAEMOr0 TOCYAapCTBOM», TIOCKOJIBKY BCE JICHCTBUS YIIPABOMO-
YEHHOT'0 JIMIIA CTPOTO PErIAMEHTHPOBAHBI COOTBETCTBYIOIMM 3aKOHONATEILCTBOM. TakK, B aJMUHHU-
CTPATMBHOM, HAJIOTOBOM, TAMOKEHHOM IIpaBe MpeodiiaJaloT MPeArcaHus 0Os3bIBAIIETO XapakK-
Tepa, a B YTOJIOBHOM IIpaBe — BJIACTHbIC TMPeNUCaHus1 (00S3bIBAHUS) U 3aIIPETHI.

CyOBbeKTHBHOE TMPaBO B CEMEHHBIX, TPYIAOBBIX, 3eMEJIbHBIX, PUPOIOPECYPCHBIX, I'PakIaH-
CKO-TIPOLIECCYAIbHBIX M apOUTPaKHO-TPOIIECCYATbHBIX MPABOOTHOIICHHSIX TPEICTABISET COOOM
«MepY JO3BOJIEHHOTO (JIOIYCTHMOIrO) MOBEICHHUS» YITPABOMOYEHHOIO JIMIA, TIOCKOJIBKY B JAHHBIX
MPABOBBIX OTPACIISIX JEHCTBYIOT KaK YaCTHOIPABOBBIC, TAK U MyOIMYHO-ITPABOBbIE METO/bI PeryJIu-
POBaHW I, UMIIEPATHBHBIA METOJ] COUETACTCSI C JUCTIO3UTUBHBIM METOIIOM.

B cBoI0 04epesib CyOBEKTUBHOE TPABO B TPAXIAHCKUX MPABOOTHOIIEHUSIX — 9TO «BUJL U Mepa
BO3MOXKHOT'O TOBEJCHHSI» HAJICJICHHOTO MPaBoM CyObeKTa. [JaHHasi HAIpaBJICHHOCTh OOBSCHSETCS
0COOEHHOCTSIMH TI'PakJAHCKO-TIPABOBOTO PEryJMPOBAHUS: IOPUIMYECKUM PAaBEHCTBOM YYaCTHHKOB
peryJimpyeMbIX OTHOIIEHUH, IIPeodIiaJaHkeM B UX JESATETbHOCTU TPABOBOM MHUIIMATHBBI M CAMOCTO-
SATEJILHOCTH, ITPABOHA/ICNICHUEM, IOMUHUPOBAHUEM JIUCTIO3UTHBHBIX TIPABOBBIX MPEANUCAHUIM («J03-
BOJICHO BCE TO, YTO HE 3alpelieHO 3aKOHOM» ) U .

CyObeKThI TpaKIaHCKOrO MpaBa B 3aKOHOIATEIbHO OYEPYEHHBIX pAMKaX BO3MOKHOI'O TIOBE/Ie-
HHSI CAMOCTOSITEJIBHO YCTAHABJIMBAIOT BAPUAHTHI PA3JIMUHBIX OOIIECTBEHHBIX OTHOIICHUN, U3MEHSIS
M3BECTHBIE THITHI IPABOOTHOIIECHUI 1 CO3/1aBasi HOBbIE 2.

VyeHble-paBoBe/Ibl AT OOIIeTeopeThIecKre Ae(pMHUIMN CyObeKTUBHOTO mpasa. Harpu-
mep, H.I'. AnekcanapoB ornpezensieT CyObeKTUBHOE MPABO KaK «OXPaHsEMbIid TOCYIapCTBOM BH U
00bEM BO3MOXKHOT'O TTOBE/ICHUSI» .

2 Skoenes B.®. Poccusi: SKOHOMHUKA, rpaskJaHCKOE MPaBo (BOMPOCk Teopuu U NpakTuku). C. 51-52. CMm. Takxke: Bumuenxo A.M.
MerToz paBoOBOTrO PeryIMpOBaHusI COLUATNCTUIECKUX OOIEeCTBEeHHBIX oTHOIIeHu. Capatos, 1974.

2 Cwm.: Sxoenes B.®. K npobiemMe IpakIaHCKO-IIPABOBOTO METOa PEry;IMpOBaHMsI OOIIECTBEHHBIX OTHOLICHHH // AHTOJOTHSI
ypasIbeKo# 1MBHIMCTUKH. 1925-1989: C6. cr. M., 2001. C. 370.

30 om: Ezopos H./JI. [IpaBo COOCTBEHHOCTH B CUCTEMe COBETCKOro Tipaea // 3Bectus By30B. [IpaBoBenenue. 1978. Ne 3. C. 35-43.

31 Gkoenes B.®. K npobrieMe rpaxkIaHCKO-TIPABOBOTO METONA PEry/IMpOBaHsi OOIECTBEHHBIX OTHOIICHHH // AHTONIOTHS ypaJib-
CcKOM uBHIKCTHKH. 1925-1989: C6. cr. C. 370.

32 Cm: Jluguwuy P.3. Teopus npasa: Yue6nuk. M., 1994. C. 143. Cwm. taxxe: Jxosnres B.@. I'paxmaHckoe MpaBo B cucTeMe
npasa // fkoenes B.®. Dxonomuka. IIpaso. Cyn. M., 2003. C. 112-144.

33 Anexcanopos H.I'. 3aKOHHOCTb 1 TIPAaBOOTHOLIIEHNE B COBETCKOM obrmectse. M., 1955. C. 108—-109.
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C toukm 3penus C.C. AnekceeBa, «oO1ee orpeaeieHne CyObeKTUBHOIO MpaBa MOKET ObITh
OrpaHMYEHO YKa3aHHEM Ha TO, YTO JIMILIO HAJIeJICHO MEPOi BOZMOKHOTO (JJO3BOJIEHHOTO) TIOBEJICHUS B
MPaBOOTHOIIEHUH, 00ECIIeYeHHON 003aHHOCTSIMU JIPYrHX JInI» >4, Ha Hai B3risi, mogooHoe YHU-
BepCaJIbHOE, OOIIETEOPETUYECKOE OIpEe/Ie/ieHNe TTOHATUSI CYOBbEKTUBHOTO TpaBa HE COBCEM TOYHO
MOXET BBIPa3UTh CYLTHOCTb, OOIIYI0 HAIPABJIEHHOCTh KOHKPETHOT'O MpaBa y TOro WJIM MHOTO JIMIIA,
COOTBETCTBYIOIIYI0 METOJAM U MPHUHIUIIAM OTpeIeIEHHOM OTPACIIH MpaBa.

B macmraGHbIX BBIBOJAX 3TO MPUBOAUT K COMHHUTEIBHOMY YTBEPKICHHUIO TaK Ha3bIBAEMBIX
KOMIUIEKCHBIX OTpacJjieil rpasa. Hanpumep, Henb3s cornacutbest ¢ MHeHeM M.B. CMupHOBO#, 4TO
CTPAXOBbIE IPABOOTHOILEHUS «II0 OTPAC/IsIM IIpaBa OTHOCATCA K CTPAaXOBOMY IpaBy» 3. Kak mpasuiio,
B 00O3HAYEHHBIX CIIydyasix MPU XapaKTepUCTHUKE TPYIIbI MTPABOOTHOIIEHUH, OOBEAMHEHHBIX OTHOM
cepoii X035MCTBEHHO! JEeSITeIbHOCTH («CIOKHBIX TPABOOTHOIIEHUI» ), CMEIITMBAIOTCS] CyObEKTHB-
HbIE TIpaBa Pa3HOU OTPACIEBOI HAIIPABIEHHOCTH.

B yacTtHOCTH, TIpU XapaKTEpPUCTUKE ESATEIbHOCTH I0PUANIYECKOrO JIMIA B ONpe/eIeHHON cTe-
MIEHU MOXKHO OIMO0YHO OOBEAVHUTH I'PakIaHCKUE TIPaBa ¥ aIMUHUCTPATHBHBIE (BJIACTHBIE) TIOJTHO-
MOYHMSI TeX WJIM UHBIX €ro OpraHoOB B OfIHY I'PYIIY OTHOIIEHWH. AHaJIOrMyHasi mpodiemMa — KOHTa-
MUHAIHSI OCYIIECTBIEHHS CyObEKTUBHOTO I'PaKJAHCKOTO MPaBa U COBEPIICHUS aIMIUHUCTPATUBHOTO
AefcTBUS (OPraHN3alMOHHOTO BHYTPUKOPIIOPATUBHOTO JICUCTBUSA).

Be3 ycraHOBIEHH S ¥ XapaKTEPUCTUKHY BUIOBBIX Pa3IMIMi ONPEesieMOro HeT ¥ CaMoro orpe-
neneHus .

Takum 06pa3om, TpH OIPEAEICHUH MOHATHS CYOBEKTUBHOTO MpaBa (a 3HAYUT, M OCYIIECTB-
JIeHW S TIpaBa) LeJIecOOOPa3HO PACKPHIBATH €r0 MPUMEHHUTEHHO K KOHKPETHON OTPAC/IeBOM MpUHAI-
JIEKHOCTH, T. €. CyObEKTUBHOE I'PaskIAHCKOE MPaBO, CyOEKTUBHOE YTOJIOBHOE MPABO, CYOBbEKTUBHOE
aIMUHUCTPATUBHOE MPaBO, CyObEKTHUBHOE MPOIECCyalbHOE MPABO U T. [., MOCKOIbKY B HHOM CITy-
yae (yKa3aHusl He KOHKPETU3UPOBAHHOTIO, T. €. OOIIEro, MOHATHS CyOBEeKTUBHOTO MTpaBa) OHO OyaeT
TauTh B cede norpemHocTh. [IoHsATHe U coepkaHre CyObeKTUBHOTO MPaBa IOJKHBI ObITh aJeKBATHBI
OTpPACJIEBOMY XapaKTepy perylIupyeMbIX OOIIECTBEHHBIX OTHOILICHUH.

Hapsiny ¢ kateropueit «CyObeKTHBHOE MPaBO» B TEOPHU W B 3aKOHOAATEIbCTBE BBIACIISIOT
KaTeropyio «3aKOHHBIM MHTEPEC» («OXpaHsIEeMBbIl 3aKOHOM MHTEpec» ). JlaHHbIE TOHSATHST OJU3KH 110
coziepXKaHuIo, 0 (DYHKIHSAM, IO 1IeIeBOi HampaBieHHOCTU. OTHAKO CYOBEeKTUBHOE IMPABO U 3aKOH-
HBIIl MTHTepeC He TOKAECTBEHHBI JIPYT APYTY, MOCKOIBKY 9TO «Pa3IMYHbIE TPABOBbIE JO3BOJIEHHOCTH.
...3aKOHHBII MHTEPEC €CTh MPOCTast MPaBOBasi JO3BOJIEHHOCTh, UMEIOIIAS XapaKTep CTPEMJICHUs, B
KOTOPOH OTCYTCTBYET yKa3aHHWe JEHCTBOBATh CTPOro 3a(pUKCMPOBAHHBIM B 3aKOHE 00pa3oM M Tpe-
00BaTh COOTBETCTBYIOIIETO MOBEJACHUS OT JPYrUX JIMII M KOTopasi He o0ecriedyeHa KOHKPETHOM I0pH-
IUYECKOW 0OSI3aHHOCTBIO. DTO MOXET CIYKUTh IJIABHBIM KPUTEPUEM JIsl pa3TpaHUIEHUS 3aKOHHBIX
MHTEPECOB U CYOBEKTUBHBIX MTPaB»>’.

OCHOBHOW XapakTep CyObeKTUBHBIX I'PAKIAHCKUX IMPaB 3aKJIOYAETCSl B TOM, YTO OHU TOJIe-
’KaT YaCTHOMY PaCTOPSKEHUIO CTOPOH>S.

ConepxaHue CyObeKTUBHOTO TPk IAHCKOTO TIpaBa BKJIIOYAET B ceOs:

a) MPaBo JIUIa COOCTBEHHBIMHU JISUCTBUSIMU WM OE3eCTBUEM PEaTM30BbIBATH CBOM I'PAKIaH-
CKHe TIpaBa;

6) rpaBo TpeOOBaTh OT APYTHX JIMIL COOMOIECHHUSI CBOETO CYOBEKTUBHOTO I'PaKAaHCKOTO MPaBa;

3% Anexcees C.C. Mexanusm MIPAaBOBOTO PErYIMPOBAHMS B COLMAIMCTIYECKOM rocygapcrse. M., 1966. C. 135.

35 Cmuprosa M.b. CtpaxoBbie KOMIaHUH ((PUPMBI) KaK CyOBEKThI MEXIYHAPOIHOTO YaCTHOTO mpasa: [Juc. ... KaH/I. 10pHjl. HayK.
Capatos, 2004. C. 99.

3% Cm.: Boiwuesunno EK., Jeemsipes M.I'. Jloruka Kak 4acTh TEOpPUH MO3HAHMS U HAyYHOHN MeTofosnoriu: PyHnaMeHTa bHbIN Kype:
B 2 ku. Ku. II. M., 1994. C. 169; I'opckuii /].I1. Otipenenene (JIOTUKO-MeTofonoruyeckue mpoodiems). M., 1974. C. 61.

37 Manvko A.B. CyObeKTHBHOE NpaBO M 3aKOHHBIN UHTepec // 3Bectus By3oB. IIpaBoBenenne. 1998. Ne 4. C. 63-64.

B o pedeckyn H.A. K ydenuto 06 ocylecTsieH!H npasa. VIHTe/UIeKTyanbHbIi poliece, TpeOyOIUiAcs Ul OCYILIECTBICHUs
mpasa. Xapskos, 1900. C. VIL
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B) BO3MOKHOCTh MCIOJIB30BaTh CyOBEKTOM IMPEILyCMOTPEHHbIE 3aKOHOM CIIOCOOBI U CPEICTBA
3aLIUTHI CBOETO IpaBa;

I) IPaBO Ha CAMO3AIlIUTY;

1) MO COMIAIIEHUI0 CTOPOH BO3MOXHOCTb XO3MCTBYIOIIEr0 CyObeKTa oOpamarbcsi B TpeTeu-
CKUH cy/1 (HErocyJapCTBEHHbIN IOPUCIUKIIMOHHBIA OpraH) AJisl pa3pelieHus cropa;

€) TIPaBo JIMIa 00PAIATHCS B COOTBETCTBYIOIIME TOCYJAPCTBEHHBIE OPTaHbl B CTydae Hapylle-
HUS CyObEKTHBHOTO I'PAXAaHCKOTO MPaBa;

) TIpaBo oOpaiarbes B Cy/ 0OIIeH I0pUCANKIINN, B apOUTPaKHBIN cyl, B KOHCTUTYIIMOHHBIH
Cyn P® (a B HEKOTOpBIX CiTydasix — B MEKAYHAPOHBIE CY/Ibl) C LIEJIbIO 3aIUTH CBOMX MPAB.

Ha nepBblil B3M151] MOXKET MOKA3aThCsl, UTO YKA3aHHBIE B II. «I», «JI», «€», «K» IIPaBOMOYMS
SIBJISTIOTCSI YACTHBIMU CJTy4asiMH TTpaBa CyObeKTa Ha MCIOJIb30BaHKE MPEyCMOTPEHHBIX 3aKOHOM CIIO-
COOOB M CPEJICTB 3alUTHl CBOETO MpaBa (BBIIEYKA3aHHBIN IMyHKT «B»). OJHAKO 3TO HE COBCEM TaK,
MIOCKOJIBKY B OJJHOM Clly4yae peub MIET O BHIOOPE yIIPAaBOMOUEHHBIM CYOBEKTOM CIIOCOOOB 3aIlUTHI,
KOTOpbIe MPeAOCTaBJIeHbl 3akoHoaTeeM B cT. 12 I'paxmanckoro konekca Poccurickoit ®epeparyiv
(manee — 'K P®), a B apyrux ciyyasx — 00 MHOI MPaBOBOW MaTepuH — BEIOOpe UM ropsijika (popm)
3aIMTHI: CaMO3aIUTe aIMUHUACTPATUBHOW U cyaeOHou. [loatomy 1ienecooOpa3HO BHIIETATh UX B
OT/EJIbHBIE JIEMEHTHI COAEPKaHMS CyObEKTUBHOTO I'PasKIAHCKOTO MPaBa.

YcTaHoBIIeHHE CYHTHOCTH U COfIEPKaHUs CyOBEKTMBHOTO T'PaKIaHCKOTO TpaBa BIUSET Ha
OIpeJeJIeHNE U XapaKTEPUCTUKY CBSI3aHHOTO C HUM TEPMUHOJIOTUYECKOTO psijia, U B IIEPBYIO OUEPE/b
Ha orpe/iesieHre TIOHSITUSI OCYIIECTBIIEHHS CyObeKTUBHOTO I'PakIAHCKOTO MPaBa.

KakoBo cooTHoIIeHHe Mek1y coepkaHhueM CyObeKTHBHOIO MpaBa U €ro OCYIIECTBICHUEM?
CyOBbeKTHBHOE MPaBO MPEAOCTABISAET YIPABOMOYEHHOMY JIAILY BO3MOXHOCTb BBHIOOpA OIpeiesieH-
HOT'O MPaBOMEPHOT'O TMOBEJICHUsI C LIENbI0 TOCTHKEHHUs KelaeMoro pesysbrara (Oara), T. €. «BO3-
MOXHOCTb MOTEHIMAbHYIO, JIUIIIb MPEAOCTABICHHYIO, 3a(pMKCUPOBAHHYIO B 3aKOHe» *°. C MOMEHTa
peanu3ali 3TUX BO3MOKHOCTEH — COBEPIUEHHUS pEasIbHbIX, KOHKPETHBIX AEWUCTBUN HAYMHAETCS
(BOZHHMKAET) OCYILECTBJICHWE CYOBbEKTHMBHOTO MpaBa. BBIBOA: COOTHOIIEHHE MEXAy BO3MOXHBIM
TMIOBEJICHUEM, COCTABJISIIONIMM COMACpKaHUE CYOBEKTUBHOIO MpaBa, M MOBEACHUEM, COCTABIISIONIM
coziepkaHue OCYIIECTBIICHUS IIPaBa, PEACTaBIsETCS B NIEPBYIO OYepe/lb KaK COOTHOILLIEHUE MEXIY
MOTEHIIMAILHON BO3MOKHOCTBIO U JEWCTBUTEBHOCTBIO («BO3MOXKHOCTBIO peai3yloIiencs» 0)4,
[ToaToMy «ocyiecTBlieHne CYOBEKTUBHBIX MTPAB M UCTIONHEHUE 00sS3aHHOCTEN — 3TO MPOBE/ICHNE UX
B JKM3HD ITyTEM IPeBpalieHus B IEUCTBUTEILHOCTh BO3MOKHOCTH M HEOOXOIMMOCTH OIPE/IeNIEHHOTO
TMIOBEJICHUsI CTOPOH MPABOOTHOIIEHUSI» 2.

Ecnu cyObekTUBHOE MpaBo, Kak 000CHOBaHHO yTBepikaaeT [I.M. Yeuort, —3T0 «mpaBa Ha CBOM»
WM «TIpaBa Ha 9ykue JIeUCTBUsI»*, TO COBEPILIEHHO JIOTMYHO, 110 HAIlIeMy MHEHHIO, YTO OCYILIECTB-
JieHre CyOBEeKTUBHOTO ITpaBa — 3TO CaMU JIeHCTBUS (Oe3/IeCTBIE ), ITO MOBEAECHHE YITPABOMOUYEHHOTO
JMLIA.

ITo Bcelt BUIUMOCTH, TIPE/ICTaBICHHBIN OOOCHOBAHHBIN BBHIBOJI MOKHO KOHKpeTH3MpoBaTh. Ha
Hall B3VIs/1, YK€ C MOMEHTa BOSHUKHOBEHHUS Y JIUIa CYOBEKTUBHOTO I'PAKAAHCKOTO MPaBa OJHOBPE-
MEHHO (OTHOMOMEHTHO) BO3HHUKAET U pean3aliysi JAHHOTO CyObEeKTUBHOTO MPaBa, MpUYeM He3aBH-
CHMO OT TOT0, XeJIaeT OCYILECTBIICHUS ITPaBa YIPABOMOYEHHBIN CyObEKT WU HET.

39 Mamyzoe H.1. JInanocts. IIpasa. Jlemokparus (TeopeTHyeckue npoodieMsl cyObeKTUBHOTO npaBa). Caparos, 1972. C. 127-
128.

%0 Tam xe. C. 128.

Heom:n pubaros B.I1. Ilpenensl oCyleCTBICHHUS U 3aIIUTHI IPakJaHCKUX mpaB. M., 1972. C. 44-45.

42 Tapxoe B.A. CoBetckoe rpaxkaaHckoe mpaso: B 2 4. Y. 1. Caparos, 1978. C. 103-104; On sce. 36pannsie Tpyast. M., 2008.
C. 585.

3 Cm.: Yewom JI.M. Cyb6pekTuBHOe mpaBo U ¢opmsl ero 3amuthl. JI., 1968. C. 25. [laHHOW Touke 3peHHs ONU3KHM Hay4Hble
B3IAABI U IPYTUX Y4eHsIX (cM., Hanpumep: Hoghgpe O.C. Coserckoe rpaxianckoe npapo: Kype nexumit. JI., 1958. C. 71; On orce.
Cogerckoe rpaxgaHckoe npaso. M., 1967. C. 83-85; Teopus rocynapcrsa u npasa. M., 1967. C. 368).
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TpaauIMoHHO B MPaBOBEICHUH OCYIIIECTBIICHUE IPaXIaHCKUX ITPaB PaCCMATPUBAETCS KaK pea-
JM3aIMs TPEyCMOTPEHHBIX 3aKOHOM MJIM JIOTOBOPOM BO3MOXKHOCTEH MCIOJb30BaTh CBOE MPABO I10
CBOEMY yCMOTpeHHI0*. «OCyIIeCTBICHNE IPakIaHCKHX MPaB — 3TO COBEPIICHUE TeX TSUCTBHIA, KOTO-
pble COCTABJISIOT COoAepkaHne CYyObEKTHBHBIX MpPaB»*, T. €. MOJ OCYIIECTBICHUEM CYOBEKTUBHOTO
IPaKIAHCKOTO MTpaBa MOHUMAETCSI pean3aliysi yIIPAaBOMOUSHHBIM JIMIIOM TeX BO3MOKHOCTEH, KOTO-
pble COCTABJIAIOT COiepKaHKe MPUHAIKAIIETO eMy CyOBbEKTUBHOTO TPaXJAHCKOTO TpaBa.

[No cyTn 6nM3Koe 3HaUeHNe HACTOSIIIETO TIOHTHS TIPEJICTABICHO U B 3apyOekHoM npase. Tak,
B XIX B. emkoe onpenenerne Obu1o qaHo O. ['ybepom U oTpaxeHO UM B JaJIbHEHINEM B ICHCTBYIO-
mieM ['paknanckom konekce IBeitiapun 1907 r.: ocyiiecTBiieHre IpaBa — 3TO MPEUMYILECTBEHHO
T0JIb30BaHKE [TPABOM WJIM MPaBOIIOIb30BaHKeE (CT. 2). «OHO OCyIECTBIsAETCS MOCPEACTBOM (PaKTH-
YEeCKUX M IOPUANIECKUX JEUCTBUI U €CTh TI03TOMY JEeSITEIBHOCTD JIUIIA, COOTBETCTBYIOIIAS COflepKa-
HUIO TpaBa»*o.

HoBoe oTeuecTBeHHOE IpakIaHCKOE 3aKOHOAATEIbCTBO B LIEJIOM MOCIIEA0BATEIBHO MTPUAEPKU-
Baetcs npejacraBieHHoN nedunuimu. B coorBerctBuu ¢ 1. 2 cr. 1, m. 1 c1. 9 'K P® rpaxpaane u
IOpUMYECKHE JIUIA OCYIIECTBIISIIOT MPUHAUIEKAIINE UM I'PakIaHCKUE TpaBa 1Mo CBOEMY YCMOTpe-
HUIO, T. €. CBOEU BOJIel U B CBOEM MHTepece (UM B UHTEpPeCcax TPEThUX JIUIL).

TepMUH «OCYIIECTBIEHHE» O3HAYaeT MPUBECTH B UCIIOJHEHUE, BOIUIOTUTH UTO-TUOO B JEH-
CTBUTEJILHOCTH*’. BIM3KMMU 1O JIEKCHUECKOMY 3HAUEHUIO SIBJISIIOTCS CIIOBA «COOMIONECHUE» , «ITPUME-
HeHue»*s, CHHOHMMaMH CJIOBA «OCYIIECTBICHUE» SIBJISIOTCS TAKKME BhIPAKEHUS, KAK: «BBITIOIHEHUE»,
«BOIUJIOIIEHHUE (TTPOBECHUE, TPETBOPEHHE) B KU3Hb», HCTIOTHEHHE», «PeaIN3alUsl»; IIPUBEICHNE
B UCIIOJIHEHUE»; «MaTepranu3anusa»*®. Kak BuauM, coBapHasi CMBICIOBasi XapaKTEepUCTUKA TOrO
TepMHHA HeceT B ceOe 3HaueHHe JIBMKEHU S, POoIiecca.

Hcxonst MCKIMIOYHUTENEHO M3 TPEJCTABICHHOW MOCBUIKM (COCTAaBJISIONIEN), HA HAll B3IJIsAL,
opMyupyeTcsi CMBICI I0OPUIMUYECKOrO TIOHATHS «OCYIIECTBICHHE CyObEeKTHBHOTO I'PaXJaHCKOTO
npaBa». K mpumepy, ydeHsle CrpaBeAMBO MONAraioT, YTO, OCYIIECTBIsIS CyObeKTUBHOE I'PaXaaH-
CKOE TPaBo, JIMIIO MpecieyeT JOCTHKEHUE COUATbHO-9KOHOMUYECKUX U IOPUINYECKHX LieNield, a
MMEHHO: IPUOOpeTeHne NMYIIECTBA Ha MTPpaBe COOCTBEHHOCTH, 3aHATHE TIPEIIPUHUMATEIILCKOM Jesi-
TEJIbHOCTBIO, COBEpIIEHHE T'PakJaHCKO-TIPABOBBIX CHENIOK, 3aKpeIUIeHre MPUOpPHUTETa B pe3yJbTare
NMyONMMKaIMy TPOU3BE/ICHNs U PHUOOPETEHNsT aBTOPCKUX TpaB U T. 1.0 «lOpuanveckoe npaBo Ha
BeIllb — 3TO BO3MOKHOCTh peajT3alliy ONPEAEIeHHBIX TPABOMOYHI B OTHOIIIEHUH BEIIn» °'.

Takum 00pa3om, aBTOPHl AKIEHTUPYIOT BHUMAaHUE HA OTHOIIEHWSX aKTHMBHOTO, JAWHAMUYE-
CKOTO XapakTepa OCYILECTBIICHUsI IPaXAaHCKUX MPaB U UCTIONHEHUsI 00sSI3aHHOCTEH, YKa3bIBasi, 4To
«00a 3TH Mmpoliecca B CBOEM eMHCTBE XapaKTepU3yloT JUHAMUKY TpaBa» 2. OTciona u orpeaeeHus
paccMaTprBaeMbIX PABOBBIX SIBJICHUI CTPOSTCS Ha JAHHBIX MIPABOBBIX MO3UIIMSIX, UCKJTIOUas, CJIeH0-

o, Hanpumep: ['paknanckoe npao: YueOnuk: B 2 u. Y. 1 / Ilox pen. ¥0.K. Toncroro, A.IL. Cepreea. M., 1996. C. 223;
Koncmanmunosa B.C., Xmeneea T.U., bvikoeéa T.A. OcyliecTBIeHNE 1 3allUTa NPaB FPaX1aH 1 I0PUIUIECKUX JIUIL B chepe rpakaaH-
CKO-TIPABOBBIX OTHOIIEHHMH (00mime nonoxenust) // HoBoe poccuiickoe rpakJaHCKOe 3aKOHOAATEIILCTBO U IPAKTHKA ero PUMEHEeHUSI:
C6. Hayu. cr. / ITog pen. 3.1. Lpidynenko. Caparos, 1998. C. 33.

45 Coperckoe rpaXIaHCKOE MpaBo: YueOHUK 1isi By30B. 2-¢ u3a. T. 1. M., 1972. C. 74 (aBrop miaBsl — O.A. KpacaBumnkos).

46 Huber E. Uber die Realien der Gesetzgebung // Zeitschr. f. Rechtsphilosophie. 1913. Bd. I. Heft 1 (uur. no: Cunaiickuii B.H.
Pycckoe rpaxmanckoe mpaBo. Beim. 1. O6mmas yacte. BerHoe npaBo. ABTOpcKoe MpaBo. 2-e u3ll., ucrnp. u gom. Kues, 1917. C. 127).

4T CM.: Oncezo6 C.H. CroBapsb pycckoro s3bika: Ok. 57 000 cnos / Iox pen. H.YO. IlIsenooit. 18-e u3n., crep. M., 1987. C. 399.

48 Cm.: TonkoBbiii cnoBapb pycckoro si3bika / Iog pen. I.H. Vimakosa. M., 1935. T. 1. C16. 1242; 1938. T. 2. Cr6. 883; T. 3.
C16. 815.

* Cm.: Anexcanoposa 3.E. CiioBapb CHFHOHUMOB pyccKoro si3bika: [Ipaktuyeckuit cippaBoyHuk: Ok. 11 000 cuHoHuMm. psigos. 11-
e u3n., mepepad. u jon. M., 2001. C. 299-300. (b-ka cioBapeii pyc. 513.)

0 Cm.: I'paxgaHckoe npaBo: YueOnuk: B2 1. T. 1 / OtB. pexn. E.A. CyxaHoB. 2-e usz., nepepa6. u gor. M., 1998. C. 379.

31 Yepeonurxosa M.B. O BemsbIx npaBax 1o I'paxkganckoMy kozekcy Poccuiickoii ®eneparim // AKTyasIbHBIE TPOOIEMBI TPak-
nanckoro npasa / [Tog pen. C.C. Anekceesa. M., 2000. C. 109.

52 Cwm.: Maxcumeno C.T. Ocy1iecTBIeHNE IPakJAHCKUX I1PaB U UCTIONHEHHe 00s13aHHOCTel: ABTOped. uC. ... KaH[. IOpU/L. HayK.
Caparos, 1970. C. 4.

16



E. B. BaBummH. «OcyniecTBieHUe 1 3alATa IPAKIAHCKUX IPaB»

BaTeJIbHO, MPU3HAHKE CYILIECTBOBAHUSI MHOTOOOPa3Msi CIIOCOOOB OCYIIECTBIICHU I I'PAXAaHCKUX ITPaB
Y UCTIOJTHEHM ST 00S3aHHOCTEH.

[TpuBenem ogHO M3 MONOOHBIX, TOCIEAOBATEBHO OTPAKAOIINX TOJIBKO OAHY M3 (popM ocy-
IIIeCTBJICHHUS TPaKJAHCKUX MpaB AepuHUIINN. Peanu3aiius cyObeKTUBHBIX MPaB — 9TO COBOKYITHOCTh
Pa3NIMYHBIX JICHCTBUH, ONpeAeIeHHbIN MpoIlecC, B pe3y/bTare KOTOPOro JIMIa, 00JIaIatoe KOH-
KPETHBIM CyObEKTHBHBIM MPABOM, MTOTYyYaIOT peajibHble, Pa3IMuHbIe IO CBOEMY XapaKTepy KejlaeMble
pe3ysbTathl (61ara, ColMaabHble ICHHOCTH, YOBJIETBOPEHUE Pa3HOOOPA3HBIX HHTEPECOB), KOTOPHIE
CTOSIT 32 3TUM CYOBEKTHBHBIM TpaBOM>®. «JlestHUSI BCerja ecTh IMpoliece, IesTebHOCTh» 4. Be3-
YCIIOBHO, «IJIABHOE B CYOBEKTUBHOM IIPABE — 3TO BO3MOKHOCTD JENCTBOBATh» . OJHAKO, KaK OTMe-
yaer H.W. Mary30B, fAeficTBUsI MOTYT IPUHKAMATh pa3inyHble (DOPMBI, TOITOMY OJHOIO 3TOrO yKa-
3aHMS HEIOCTATOUHO — TpeOyeTcsl KOHKPEeTH3alusl, yTOUHEHHEe — pacueHeHre 00IIei BO3MOKHOCTH
Ha 3JIeMEHTHI*°.

HevictBuss — 310 Takue (PakThl (OOCTOATETBCTBA), KOTOPBIE 3aBUCAT U MPOUCXOIAT IO BOJIE
moniet. [Tpu 3TOM BHEIIIHee MPOsIBJICHUE BOJIH JIUIA MOXKET ObITh BRIPAKEHO HE TOJIBKO ICHCTBHEM, HO
U B OIpeJeIeHHbIX Cllydasix ero Oe3zeiicteueM. Ecim gessHus ymna HeOe3pa3InyHbl 10 OTHOIIEHUIO
K MPaBy, TO OHU SIBJISIIOTCS IOPUAMYECKU 3HAYMMbBIMHU.

Hanpumep, B cirydasix, npe1yCMOTpEHHbIX 3aKOHOM WJIH COIVIALLIEHUEM CTOPOH, MOJTYaHUE ITPU-
3HAETCs BBIpaKEHUEM BOJIM coBepIIUTh caelky (1. 3 ¢T. 158 'K P®). Tak, oTcyTcTBUE BO3paKeHUIA
CO CTOPOHBI apeHjo/aTeNsA, KOrja apeH/1aTop MPOAOIKAET MOJb30BATHCS ApPEH/I0OBAHHBIM MMYIIE-
CTBOM I10CJIe MCTEYEHHSI CpPOKa JOroBOpa, Oy[JeT CUMTAThCs IOPUANYECKH 3HAYMMBIM OOCTOSITENb-
CTBOM, T. €. IOPUANIECKUM (DaKTOM, IMO3BOJISIIOIINAM CYUTATH JOTOBOP apeH bl BO3OOHOBIEHHBIM Ha
TeX e YCJIIOBUSIX Ha HeolpeeeHHbI cpok (1. 2 cT. 621 T'K PD).

Kak u neiictBus, Ge3neiicTBre MOXET ObITh HE TOJMBKO TMPAaBOMEPHBIM, HO M HEIpPaBOMEp-
HbIM. [Ipumep, XapakTepu3yIoluii HeHa Iexallee UCTIOJTHEHHEe 00sI3aHHOCTH B (hopMe Oe3/1eiCTBUS:
B cooTBeTcTBUM CO CT. 462 'K P® nokymnarens 00s3aH pUBJIeYb MPOJABIA K YYACTHIO B CyIcOHOM
pa3duparesbCcTBe, €CM TPEThE JIUIO MPEABSBUT K MOKYMATEN0 UCK 00 U3BSITUN TOBAPA, MOCKOIBKY
HerpaBoOMepHoe Oe3[eHCTBUE MOKYMaTelisl, a IMEHHO HeTpHBJICYCHUE MPOJABIIA K yJacTHIO B Jielie,
OCBOOOXKIAeT MPOAABIA OT OTBETCTBEHHOCTH, €CIIA OH JOKAKET, UTO, PUHSB yJYacTue B pazoupa-
TEJILCTBE, MOT OBbI ITPEeJOTBPATUTh U3bATHE TTPOJAHHOTO TOBapa y TOKymaTtes (ad3ail BTOpoii cT. 462
'K PO).

Hpyroii npumep. [Tokynaresis 00si3aH B YyCTaHOBJIEHHBI CPOK M3BECTUTH MTPOJIABIIA O HApYIIIe-
HUM YCJIOBUI JIOTOBOpPA KYIUIM-TIPOAAXU O KOJIMYECTBE, 00 aCCOPTHMEHTE, O KAuecTBE, KOMIUIEKT-
HOCTH, Tape M (i) 00 ymakoBke ToBapa. beszeiicTBue mMokymartelsiss OCBOOOKAAET MPOJAABIA OT
OTBETCTBEHHOCTHU: MPOJABEI] BIIPABE OTKA3aThCs MOJTHOCTHIO WX YACTUYHO OT YAOBJIETBOPEHUS Tpe-
OOBaHMI1 MOKYyTATENs O Mepeaye eMy HeIOCTAIOIIEro KOJIMYecTBa ToBapa, 3aMeHe ToBapa Ha Tpedye-
MBIH 110 YCJIOBUSIM COITIAIICHHsI, 00 YCTpaHEHUH HeOCTaTKOB TOBApa, O IOYKOMILJIEKTOBAaHUY TOBApa,
0 Tape W (WIM) yIaKOBKe, €CJM JTOKAXKeT, YTO OTCYTCTBHE M3BeleHUs (Oe3/IeficTBUE MOKyIaTess)
TMIOBJIEKJIO HEBO3MOXKHOCTD YIOBJIETBOPUTD €r0 TPeOOBAHMSI ITU BJIeUET JJIsI POAABIa HECOU3MEPH-
MBI PACXOIIBI [0 CPABHEHUIO C TEMH, KOTOpPBIE OH MOHeC Obl, e Obl ObLIT CBOEBPEMEHHO U3BEIIIEH O
HapyeHuu goroopa (1. 1, 2 ct. 483 I'K P®). HeBbiOopka nokymnaresieMm TOBapOB B YCTAaHOBJICHHBIH
CPOK TOCJIe TIOJTyYeHU s yBEAOMJICHUSI OCTABIIMKA O TOTOBHOCTH TOBAPOB K BHIOOPKE MPEIOCTABIISET
MOCTABIIVMKY MPABO OTKA3aThCS OT UCIIOMHEHUs IOTOBOpa TIOCTaBKH JIMOO MOTpeOOBaTh OT MOKYTIa-
TeJist oruiathl ToBapoB (1. 2 ct. 515 T'K PO).

33 Cm.: Koneiiukoe B.B. Peanusanus CyObeKTHBHBIX TTpaB rpaxiaH // CoBeTckoe rocyaapctso u npaso. 1984. Ne 3. C. 13.

4 Hlynouxos K.B. Lenu u cpescTsa B rpaBe (00IIETeOPETUUECKiA acieKT): ABToped. auc. ... KaHn. opui. Hayk. Capartos, 1999.
C. 1s.

3 Mamyzoe H.HU. Jlnanocts. [1pasa. Jlemokpatus (TeopeTuuecKue npooiaeMsl cyObeKTUBHOTO npasa). C. 145.

36 Cm. Tam xe.
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Takum 0Opa3oM, CBSA3BIBATH OCYIIECTBJIEHHE CYOBEKTUBHOTO IPaXJAHCKOTO MpaBa TOJIBKO C
AKTVBHBIMU JEVCTBUSIMHU JIUIIA, UCKJTIOUATh U3 peaTU3alliy IPaBa U UCTIOTHEHU T 0OS3aHHOCTH COCTO-
sTHUE OOIIeCTBEHHBIX OTHOIIICHUI KaK 0CO0YI0, MHYI0 (DOPMY JIEATEIbHOCTH CYObEKTa, 110 BCCH BUIH-
MOCTH, HEJIb34l.

Kpome Toro, HeKOTOpble TPAaBOMOYHS JIULL MOTYT PEaTM30BbIBATHCS TOJIBKO B OIPEAEIEHHOM
COCTOSIHUU (CTaTUKE) OTHOIIEHWI. B 4yacTHOCTH, mpaBoMOYMe BJIAJEHUS] UMYIIECTBOM Mperoa-
raeT BO3MOXHOCTh COOCTBEHHHMKA (MHOTO TUTYJBHOTO BJIJIEIblIa) (DAKTUUECKH, PeasIbHO 00IaJaTh
Belbl0, UMETh ee, pacroyararh elo. BiageHue — 310 «craTudeckoe» MpaBoMOYre 00IaaaTess Belll-
HOT'O TIPaBa, T. €., BJIaJiesl Belblo, OH MOXKET U He TIPeANPUHAMATh B OTHOIIICHUU Hee CKOJIbKO-HUOY/Ib
AKTWBHBIX JIeHCcTBUIA®’. CJI0Ba ¥ BHIPAXEHUS <AMETh», «00JIa[laTh», «BIACTBOBATh», «<TOCIOJICTBOBATh
HaJ| BEIIbIO» U T. I1. BHIPAKAIOT COCTOSTHHE, ONpe/ieIeHHOe CyOCTaHIIMOHAIbHOE MoJTokeHue. «Omnpe-
JEJISIOIM B OTBETE Ha BOIIPOC O TOM, CYIIIECTBYET JIU BJIaJeHUE, ABIAETCS (paKTUUecKas BOZMOXK-
HOCTb JIJIS BJIaJIeJTbIIA MTOJTb30BaThCs BEIlbio» 8. ClieIoBaTeIbHO, C OTHOM CTOPOHBI, IPABOMOYHE BJla-
JEeHUsI OTpaXxaeT OgHy U3 (pOopM peanm3aiiiy BEIIHOTO MpaBa, a C APYroll — CIyKUT HEOOXOAUMON
MPENOCHLUTKON, COCTOSTHUEM OOIIECTBEHHBIX OTHOIICHUH JIJISl peau3alivii IMPaBOMOYHI TI0JIb30Ba-
HUA U (BO MHOTHX CJIy4asix) paclOpsKEHUS BELIbIO.

OOmmit BHIBOA: OCYIIECTBIIEHHE CYOBEKTUBHOTO TPk JAHCKOTO MpaBa CKJIAAbIBAETCS U3 JABYX
dbopm BbIpakeHusi, 0a30BBIX COCTABJISIONINX, 2 UMEHHO He TOJBKO M3 Tporiecca (IMHAMUKN) — JeH-
CTBUSI WJIM COBOKYITHOCTH JICWCTBUI, HAIIPaBJIEHHBIX HA JIOCTUKEHUE 3aJI0KEHHOTO B MpaBe KeJae-
MOT'0, HEOOXOMMOTO /151 CyOBEeKTa pe3ybTara (peaar3aiyy Ipax JaHCKOro MpaBa JIMIA B €r0 Y3KOM
3HAYEHWUH ), HO U (YCJIOBHO) U3 COCTOSIHUSA (CTATUKK) OTHOIIEHWH (HarpuMep, paBo COOCTBEHHOCTU
XO3AWCTBYIOIIETO CYOBEKTa, MPaBO aBTOPCTBA HA MPOU3BECHUS HAYKH, TUTEPATYPhl I UCKYCCTBA,
MAaTeHTHOE MPaBO Ha N300PETEeHM s, MOJIE3HbIE MOJIENIU U TIPOMBIIIIJIEHHbIE 00pa3Iibl).

B nelictButenpHOCTH TpH O0JIee TOYHOM M3JIOKEHUU MEXaHW3Ma OIMOCPEIOBAHUS CYIIECTBY-
IOIUX OOIECTBEHHBIX OTHOIIEHUH (PealbHOTO TIOBE/ICHUS) CTATUKK OTHOIIEHUM (COCTOSIHUSI OTHO-
IIIEHUH ) TIO CYIIECTBY HE MOXKET ObITh B CHUTY OObEKTUBHBIX 3aKOHOB MUPO3JaHUs. «... MOMEHT 0CO-
OEHHOCTH JAeHCTBYIOIIEro [BbIIeIeHO MHOI. — E.B.] CONepXUTCS U OCYIIECTBIISETCS B MOCTYIIKE,
COCTaBJIsIET CYOBEKTUBHYIO CBOOO/IYy B €€ 0oJiee KOHKPETHOM OMpe/eJieHUH [BbIIeIeHO MHOIO. —
E.B.], npaBo cyObeKTa HaXOAUTDH YIOBJIETBOPEHHE B MOCTYIKE» >°.

JIBUeHE OBEIIECTBIEHHOW MaTepHUH, CYLLIECTBYIOIIEE [IEPMAHEHTHO, HEJIb3s1 OCTAHOBUTH WY
oOpatuth BensATh. CyObeKTUBHBIC MPaBa, MPABOOTHOIIEHUS JIUIIb OMOCPEAYIOT STy JEHCTBUTEb-
HOCTbh, a 3HAYUT, OHU TaKkKe MOCTOSTHHO U3MEHSIIOTCS B COJEPKATETbHOM (CTPYKTYpPHOM), (DYHKIIMO-
HAJILHOM U BpeMEeHHOM KauecTBe. Ecii 310 Tak, To, cliejoBaTebHO, CyObEKTUBHBIE IPaBa OCYILECTB-
JISIIOTCSL M pEUTU3YI0TCSl C MOMEHTA CBOETO BO3HUKHOBEHUS Y KOHKPETHOTO JIMLIA.

«Hayka... monremuyHa 1o camoil cBoey NMpUpPOAE, a MOIEMUYECKOEe HEOTAEIMMO OT aroHaJlb-
Horo»®’. VI oueHb 9acTo pa3Hble MOAXOJbI K MpoOieMaM, TOUKU 3peHUsT UCCIIEIOBATENICH BhI3BAHBI
HEOJMHAKOBBIM TOHMMAHUEM TOTO WJIM MHOTO TepMuHa. OTciona u Ae(MHUIIUU MOT'YT CYIIECTBEHHO
pa3nIuyaThCs, ecii BOOOIIe He IPOTUBOPEUUTh APYT JPYTY.

Hanpumep, cioBa «ocyuiecTBieHre» U «JIEATEIbHOCTb», KaK MPABUJIO, O3HAYAIOT JIUTENb-
HOCTb (TIPOTSIKEHHOCTh BO BPEMEHH), MPOIIECC pean3aliy, JOCTHKEHHE KaKOro-JIM00 U3HAYaIbHO
TUIAHUPYEMOTO CYOBEKTOM pe3yJibTara, T. €. JaHHbIE CJIOBa KpaiHe OJIM3KU TI0 CMBICITY JPYT K APYTY
(XOTS1 HE TOXJIECTBEHHBI APYT JIPYTy U Jiaxke He SABJISAITCS CMHOHMMamu). OQHAaKO B TaKOM YCTOM-

57 CM.: Munees O.A. CiocoObl 3aLuThl BELHbIX nipas: [uc. ... kaua. opun. Hayk. Bonrorpan, 2003. C. 25.

38 Poigaxos B.A., Tapxoe B.A. CoGcTBeHHOCTD 1 TpaBo coOcTBeHHOCTH. Yha, 2001. C. 104.

% Tezens I'.B.®@p. Yka3z. cou. C. 165.

60 Xérisunea H. Homo luudens. B tenu 3aBrpatunero nus / Iep. ¢ Hugepn.; O6wm. pex. u nociecn. I'.M. TaBpuzsan. M., 1992. C.
178. C1noBo «aroHanbHbIi» V. XEH3MHra NCMIONB3YeT B 3HAYEHHUSIX «COCTSA3ATeIbHBII», «Oopionmiics» U T. 1. [To ero MHeHuIO, aron

— 970 chepa cocTsa3aHus (cM., Haripumep, Tam xke. C. 166).
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YMBOM BBIPKEHHUH, KaK «OCYIIECTBIEHUE ONPEIENICHHON JIesITeTbHOCTH», TEPMUH «AEATEIBHOCTh»
BbIpa’kaeT TOT WJIM MHOM pOJi 3aHATUH (2 HE JBU:KEHUE, ITPOLIECC).

B HEKOTOpBIX CTydasx IMEHHO TaKOe COUeTaHUe CJIOB MCIOb3YeTCsl B HA3BAHUM HOPMATUBHBIX
JIOKYMEHTOB, B YacTHOCTH: B [looxkeHnn o Mopsike MpeJoCTaBlIeHUs] U aHHYJIMPOBAHMS JIUIIEH3UI
Ha OCYIIECTBJIEHUE AEATEJILHOCTU 10 OOECTICUSHUI0 PEryIUpPyeMOro Typu3Ma U OTIbIXa Ha Teppu-
TOPUSIX HAIIMOHAJIBHBIX MTAPKOB, yTBepkaeHHoM [loctanosnenuem IlpaBurensctBa P® ot 3 aBrycra
1996 1. Ne 916°! (yrpatmiio cuiny®?); B mocraHoBieHuu [IpaButenbctBa P ot 20 aBrycra 1999 r.
Ne 932 «O06 ymosHOMOYEHHOM OpraHe Mo KOHTPOJIO 32 OCYIIECTBJICHUEM OICHOUHOM JIeATETbHO-
cru B Poccuiickoit @enepanmmn» (yrparuno cuny®); B [IpaBuiax ocymecTBiIeHUsI TOCYAapCTBEHHBIX
3aKyTMOYHBIX ¥ TOBAPHBIX MHTEPBEHIIM /1JIs1 PETYIMPOBAHMUSI PhIHKA CETbCKOXO3SIICTBEHHOM MPOIyK-
LIMH, CBIPbsI U ITPOJIOBOJILCTBUS, yTBepkAeHHbIX [locranoBnenrem I1paButensctBa PO ot 3 aBrycra
2001 r. Ne 5809, u np.

Kpome Toro, cormanbHO-9KOHOMUYECKHUI 1 IPABOBOM MPOrPECC BIMSIOT HA U3MEHEHHE Colep-
’KaHWsI JAHHOTO TIOHSITUsI, B TOM YHCJIe M Ha TIOSIBJICHHE HOBBIX a0CTPaKLIMH (B YaCTHOCTH, B PE3YJib-
TaTe U3MEHEHUI B CaMOM OOBEKTe MO3HAHUSI TEOPHH TpaBa’®). 3HaYeHus MPABOBBIX TEPMUHOB, YUH-
THIBasi M3BECTHBI KOHCEPBATU3M U CTAaOWJIBHOCTb, HY)XAAIOTCS B TIOCTOSIHHOM HAayYHOM aHaJIM3e,
C TeM 4YTOOBI JOCTOBEPHO OTpaXkaTh CyTh MPABOBBIX SIBJIEHUM, CIIOCOOCTBOBATH PA3BUTUIO HAYIHOU
6a3bl, 3aKOHOJATEIICTBA U TPABONIPUMEHUTEIIbHOM MTPAKTUKY.

«OcyecTBieHre CyObeKTUBHBIX T'PaXJAHCKHUX MIPaB» U «UCIIOIHEHUE 0OS3aHHOCTE» MOKHO
paccMaTprBaTh B HECKOJIBKUX 3HAYCHUSIX:

a) Kak JIestHUs — oTpe/ieJIeHHOe MOBeIcHre CyObeKTa (IeHCTBUS WM Oe3/IeficTBIE) B KOHKPET-
HOM U ONpeJIe/IeHHOM COCTOSIHUM OOIIECTBEHHBIX OTHOIICHHH, )KU3HEHHBIX Pealnii, HalpaBIeHHOe
Ha JOCTHKEHHE KeaeMoro I0puIrnieckoro ((hopMaibHOro) U (pakTHIECKOTo pe3ysbTaTa;

0) Kak 3aJI0)KeHHBIN B TIpaBe (00S3aHHOCTH) UTOT JICATENILHOCTH, T. €. JIOCTHKCHUE I0pUIye-
CKOM (ITpaBOBOM) LIEJIH.

B cnietmanbHO#M nUTeparype, Ha Halll B3IJIsiI, MHOI/IA CTPOTO HE pa3rpaHMYMBAIOTCS MPEACTaB-
JIEHHbIE 3HAYEHHS pacCMaTPUBAEMBIX TEPMUHOB.

Haripumep, HEKOTOpbIe yUEHBIE CUUTAIOT, YTO «4YTOOBI yIOBJIETBOPUTh KOHKPETHBIN MHTEpPEC
(MOTpeGHOCTD), KaK MPaBUJIO, HEAOCTATOUHO TOJIBKO MPHOOpECTH CyOBeKTHUBHOE MpaBo. Heobxoaumo
ero OCylIeCTBHTH, T. €. JIEHCTBOBAThH OMpejieieHHbIM 00pa3om»®’. [IpuBeneHHas muUrTara mpeacTaB-
JsieT co0OM KOHTaMHUHAIMIO®®, MMOCKONBKY BBIpaKEHHE «HEOOXOOMMO OCYIIECTBUTH CYOBEKTHBHOE
rpaskIaHCKOE MTPaBO» HECeT B cede 3HAUeHUe UTOra JesITeNIbHOCTH (IIPaBOMEPHOTO MOBE/ICHNUsT) CYyOb-
eKTa, T. €. TIOJIOKUTEIBHOTO pe3yJbTaTa B pealn3aliii CyOBbEeKTUBHOTO IMpaBa, a CJIOBOCOYETAHHE
«ENCTBOBATh OMpeeeHHBIM 00pa30oM» OTpakaeT Kak pa3 caMm Ipoliecc (B IIUPOKOM CMBICIIE STOTO
CJIOBA), IESATELHOCTD 10 OCYIIECTBIIEHHUIO CyOBEKTUBHOTO MpaBa.

61 Cm.: C3 P®. 1996. Ne 34. Cr. 3992.

62 Cwm.: HoctaHoBeHye [IpaBurenbcrBa PO ot 21 anpens 2010 r. Ne 268 (pea. ot 2 siuBaps 2015 r.) «O BHeCEHUU U3MEHEHU U
TIPU3HAHNH yTPATHBIINMY CHITy HEKOTOPBIX akToB IIpaBurensctBa Poccuiickoii @eneparyu 1o Borpocam rocyIapCTBEHHOTO KOHTPOJIS
(Hapzopa)» // http://www.pravo.gov.ru

83 Cm.: C3 Pd. 1999. Ne 34. Cr. 4283,

64 Cm.: MocranoBneHme [pasurenscra PP ot 12 centsadps 2008 1. Ne 673 «O BHeCeHNUH U3MEHEHHI B HEKOTOPBIE TOCTAHOBJICHHUS
IpasutenscrBa Poccniickoit Peneparmy o BOIpocaM OILEHOTHOH JeATeIBHOCTH U MPU3HAHNY yTpaTHBIINM crity IlocTaHOB/IEHHS
IpasutenscrBa Poccuiickoit ®eneparmn ot 20 aBrycra 1999 r. Ne 932» // C3 P®. Ne 38. Cr. 4313.

% Cm.: C3 Pd. 2001. Ne 33 (u. 2). Cr. 3467.

66 Cm.: Bacuaves A.M. IMpaBoBbie Kateropur. MeTofoNOrnyecKre acreKThl pa3paboTKU CUCTEMBbI KATeropuid Teopuu Ipasa. M.,
1976. C. 187.

67 I'paxnanckoe mpaBo. YacTs nepBast: Yue6Huk 11st By3oB / [Tox o6m. pen. T.W. Unnapuonosoit, 5.M. I'onrano u B.A. TTnetHesa.
M., 2001. C. 48.

8 Konramunarms (y1ar. contaminatio — «CMeIlIeHHe») — CMEIIeHUe ABYX MJIM HECKOJIBKHMX COOBITHI IPH UX OMMCAHWM (OJHO U3
TMEepBBIX 3HaYeHMH JaHHoro TepmuHa). Cm.: CoBpeMeHHBIH cioBapb MHOCTpaHHBIX ciioB: Ok. 20 000 cnos. 2-e u3A., crep. M., 1999.
C. 304.
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WHo¥i pa3 noj1 ocyInecTBIeHUEM IPakIaHCKOTO IpaBa MOHUMAETCs CBOOOTHBIN BHIOOP CYObeK-
TOM KOHKPETHOT'O BapriaHTa MOBE/ICHUsI U3 CYILECTBYIOIIEH Y HETO B CHITY ITpaBa Mephl (00beMa) BO3-
MoxkHOCTeN®. OcyIecTiieHre CyObeKTUBHOTO I'PakKJAHCKOTO MTpaBa MpeJICTaBIseT cOO0M He BHIOOD
MOBeJIeHUsI (3TO TOJBKO YacTh BO3MOXKHOCTEH, 3aJI0KEHHBIX B CYOBEKTHBHOM IIpaBe), a YKe caMo
TMOBeJIeHne CyObeKTa, B pe3y/IbTaTe KOTOPOro peatn3yercs 3TO Mpago.

Bri60op cBOEro noBeneHust B paMKax BBIPaXKEHHBIX B CYOBEKTUBHOM IpaBe MPaBOMOYUIL TIpei-
CTaBJIsIeT cOOOM BOJIEBOE pellieHre CyObeKTa. DTO HeOOXOIUMOe YCITIOBHE TSI OCYILIECTBIICHHUSI ITpaBa
JIMIIA, ¥ OHO TIPEJCTaBIsieT COOOM KBUHTICCEHIIMIO MPUHIUIA UCTIO3UTHBHOCTH.

Ha nam B3r1s1/1, Ipy ONMTUCAHUM OCYIIECTBIIEHHS CYOBbEKTUBHOTO TPakKJAHCKOTO MpaBa Mopoit
CMEIIMBAIOTCS pa3Hble (J1axe Mo CBOEH MpaBOBOM MpUpo/e) CyObeKTUBHBIC MpaBa. Hampumep, B.B.
KomeiturkoB mumer: «Korga mareprianusaiusi CyObeKTUBHOTO TpaBa YK€ OCYIIECTBIEHA M Ipak-
HaHuH, o0nanasi, HarpuMep, OIpPeAeIeHHOW COOCTBEHHOCTHIO, UCTIONb3YET €€, YAOBJIETBOPsS TeM
CaMBIM CBOM HYX/Ibl, peasin3alysi CyObeKTUBHOTO IpaBa JIAHHBIM I'PaXAaHUHOM. .. CBSI3aHA C yCTpa-
HEHUEM TeX HETaTUBHBIX YCIIOBUI, KOTOPbIE MEIIAIOT JayibHeHIel 3(h(heKTUBHOUN MPaKTUYECKOM pea-
JIM3AIUH yKe MAaTepUaTM30BAHHOTO CYyOBEKTUBHOTO MpaBa» '°.

Bo3Hukaer BoOIpoc: Kak MOXET NMPOUCXOAUTh peanu3alys CyObeKTUBHOTO MpaBa, €Ci OCy-
IIECTBJIEHHE CyObEeKTHBHOIO MpaBa yXke JOCTUIIIO CBOEH Liesu, IpaBo peaym3oBaHo? B mpuBeneH-
HOM IIpUMepe MpaBoOMepHOe NMpuoOpeTeHre MpaBa COOCTBEHHOCTH Ha Belllb, B YACTHOCTH, 110 TOMY
WJIM UTHOMY T'PakJaHCKO-TIPABOBOMY JIOTOBOPY — 3TO OCYIIECTBIICHUE 0053aTeIbCTBEHHOTO CYOBhEK-
THBHOTO 1PaBa.

Korga xe peuyb naer 00 KCIUTyaTallid UMYIIECTBA, O MOJNb30BAHUM, BIAACHUU U PACIIOps-
KEHUU UM, peasTu3yeTcs yKe Opyroe cyObeKTHMBHOE I'pakJaHCKOE MPaBO, 2 UMEHHO BEIIHOE MPaBo
(mpaBo coOcTBeHHOCTH). [109TOMY BBIpaKEHUE «peasiu3alvs yKe MaTepUaTM30BaHHOTO CyObEKTHB-
HOTO TTpaBa» MapajoKCaIbHO M B PACCMATPUBAEMOM CIIydyae TepsieT CMBICIL.

Heo6xonmmo, Ha HaIl B3IJIsi/, OTMETHTh, UYTO peaiu3alivsi OJHOrO CyObeKTUBHOIO IpaBa BJie-
4eT 3a coOoi (MOpoil OYeHb YacTO) BOZHMKHOBEHHE HOBOTO IpaBa WM MpaB y cyObekTta. Tak, B
COOTBETCTBUH C JOTOBOPOM KYIUIU-TIPOJIAKH TIOKYIIaTe b UMEET MpaBo TpeOOBaTh OT MPOJaBLa Iiepe-
Ja4¥l eMy ToBapa ¢ COOMIOICHUEM YCIOBHUI TOrOBOpa U TpeOoBaHwMiA 3akoHa. [1o oOmmemy npaBuity ¢
MOMEHTA TIepeayn BEeUIM y TOKyIartesisi BOZHUKAET MPaBO COOCTBEHHOCTH Ha JTaHHOE MMYIIIECTBO,
T. €. KaK TOJIbKO OCYIIIECTBJIEHHE CYOBEKTUBHOIO IPaKAaHCKOTrO MpaBa JOCTHIJIO CBOeH ey (pea-
JIM30BAJIOCH), BOBHUKAET «HOBOE» ISl JIMIIA I'PAKAAHCKOE MTPABO — MPABO COOCTBEHHOCTH.

JlaHHOE TIPaBIJIO AEHCTBYET U ONpe/ieIeHHBIM 00pa30M XapaKTepH3YeT CYIIECTBOBAHHUE JIIOOBIX
COIMAJIbHBIX OTHOIIIEHHH, YPETy/IMPOBAHHBIX IIPABOM, HE3AaBUCUMO OT X OTPACIIEBOM IPUHAIJIEKHO-
ctu. OHO pacrpocTpaHseTcs Kak Ha MaTepUaIbHO-TIPABOBbIE, TAK U HA MPOIECCYaIbHbIe OTHOIICHHUS.

Hanpumep, H.A. Yeunna, onuceiBas rpaxkaaHCKKe MPOLIECCYaIbHBIE TPABOOTHOIIEHU S, CUU-
TaeT, YTO OHU «HAXOASITCS B TIOCTOSIHHOM JIBUKEHUH, TaK KaK BO3MOXHOCTh BO3HMKHOBEHUS KakK-
J0TO OTHOIIEHUs1 0OYCJIOBJIEHa BO3HUKHOBEHHEM, CYIIIECTBOBAHUEM WJIH MPEKPAILICHUEM APYroro,
MIPEAIECTBYIONIETO €My BO BPEMEHM OTHOIIEHHSI, 1 CaMO 3TO OTHOIIIEHHE, B CBOIO O4Yepe/ib, Tpe-
orpezieNisieT BO3MOKHOCTh BOSHUKHOBEHUsI, PA3BUTHSI WM MPEKPAILCHUST HHBIX CAMOCTOSITENTbHBIX
MPOLIECCYAIBHBIX TPABOOTHOIIEHU» ’!. AHAJIOTUYHOE TIPABIJIO JISHCTBYET U B MPOSIBJIEHUN YTOJIOB-
HBIX TPOIECCYaTbHBIX OTHOIIEHMIH 2.

Kaxk mpaBwmio, 151 JOCTHKEHHS OIIPE/ICNIEHHOTO MOJIOKHUTENTbHOTO 3(hekTa B 001IeCTBEHHOM
JKU3HU MPABOBOE PETYIMPOBAHUE «HE MOXKET BO BCEX CIIyYasX 3aBEpPIIUTHCS peau3alieil OfHOro

69 I'paxnanckoe npaso. Yacts nepasi: YueOHuk s By30B / [log o6m. pex. T.M. Mnnapronooii, 5.M. I'onrano u B.A. ITnernesa.
C. 48.

" Koneituuros B.B. Ykas. cou. C. 15.
" Yeuura H.A. I'paskgaHckue nporeccyaibable oTHomeHus. J1., 1962. C. 56.

2 Cwm., Harpumep: nvkuro I1.C. CynHOCTb COBETCKOTO YTOJOBHO-TIIpoLieccyanpHoro npasa. JI., 1963. C. 21.
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MIPABOOTHOIIICHUS, a HYKIAaeTCs B IIEIH IOCIIeJOBATEIbHO CBSA3AHHBIX MKy COOON MPaBOOTHOIIIE-
HUI ¥ UX pean3aim»’>.

Heobxonumo paznuyath 1eb (MaeaabHBI pe3ysibTaT, KOTOPBIH 3aJI0KeH 3aKOHOAATEIEM B
MPaBOBOM HOpPME) U pe3ysbTaT (Kak (pakTUYeCKOe COCTOSIHUE /i) OCYIIECTBJICHUs (peanr3aliim)
CYOBEKTHBHOTO TipaBa. Llesibio ocyIecTBiieHus] CyObeKTUBHOTO T'PakAaHCKOTO MpaBa sSBJSETCS TO-
Hasl peau3aiys MpegoCTaBIeHHOTO JIMILy MpaBa, T. €., 0 MHEHHUIO MPABOBEJOB, 3TO (DaKTHUECKOe
UCTIOb30BaHUE MMEIOIIIErocs Y JIMIA MpaBa 1, COOTBETCTBEHHO, BBITIOTHEHUE 0OS3aHHOCTH, KOTOPast
KOppECIOHANPYET JaHHOMY TIpaBy’*.

Yro noHumaTh noj (paKTUYECKUM HKCIOJIb30BAHMEM TPENOCTaBIEHHBIX MpaB? PakTHUecKoe
UCTIONB30BaHUe, pean3alis CyObeKTUBHOTO IPakIaHCKOTO TpaBa CKJIAJbIBAETCS U3 JIBYX JIeMEH-
TOB: (POPMATTLHOM COCTABJISIONICH, KOTOpasi (PUKCUPYeT HaOOp (CXeMy, COBOKYMHOCTh, aJITOPUTM)
JeVCTBUI WM Oe3/IeHCTBUS, M CYIIIHOCTHOM CTOPOHBI IAHHOTO TIPOIIecca — CIPaBeI;TMBOTrO, MOPaJTh-
HOTO AefcTBHS (Oe3/1efCTBYS), OTPAKAIONIETO BHIOJIHEHUE HAUIEKAIIETO U PEATbHOTO.

C Touku 3peHus pe3yJibrara (UTora) JAaHHOW JesITeIbHOCTH JOJKHBI (PUKCHPOBATHCS HE TOJIBKO
KOJIMUECTBEHHBIE MOKA3aTe i, 00beM PeaIi30BaHHOTO NPaBa, HO U a/IeKBaTHOE COOTHOILIEHUE OCY-
IIIECTBJICHHOTO C yTBEPAMBIIUMUCS B OOINECTBEHHOM CO3HAHWM IPEJICTABICHUSMU O KOHEUHOM
pe3yJibTaTe, 0 KAYeCTBeHHBIX U KOJIMYECTBEHHBIX MapaMeTpax MaTepraaIbHOTO WM HEMAaTepUATLHOTO
Onara.

dakTryeckoe UCTOIL30BAHUE TIPEIOCTABJICHHBIX MTPAB JOJKHO ObITH IPABOMEPHBIM, CAHKIIU-
OHMPOBaHHBIM I'OCYJAPCTBOM, T. €. HA/IJIeKALIUM Kak 1o cBoell (popMe, CTPYKType AEUCTBUM, TaK U
1o cyTu’.

Oobparumcst k pyromy Bompocy. Eciu B 001eynorpeOuTelbHOM JIeKCUYeCKOM 3HAYeHUU
CJIOBA «OCYIIECTBIIEHUE» U «pean3allis» pacCMATPUBAIOTCS KaK PABHO3HAYHBIC, TO B IOPHINIECKON
JUTEpaType 3a4acTylo UX pasrpaHnuuBaioT. [Ipr 3TOM (pOpMyaMpyIOT HOBBIN, Kay3abHbIN, 3aBUCS-
WA OT KOHKPETHOT'O KOHTEKCTA CMBIC]T PACCMATPUBAEMBIX CJIOB, BHOCS TEM CaMBIM aJIOTHYHOCTh U
HEOOXOIMMOCTh JIOTIOJTHUTEILHOTO Pa3bsCHEHUS], a (PaKTUIECKU — MIOCTPOEHHE HOBOTO CIIOBAPHOTO
pana.

BesycioBHO, panyioHaIbHOE HAYaJI0 B YTOUHEHUU TEPMUHOB €CTh, M B TO XK€ BpeMsI HeJlb3sl He
BUIETh IIUPOKOTO MCIOIB30BAHUS JIIABMHU STHUX CJIOB B TIOBCEJHEBHOM OOITIEHUH, BCIICACTBHIE YETO
MPUJAHNE UM CTICIIUATBHOTO U YCIIOBHOTO 3HAYSHUS BCTPETHT, CKOPee BCEro, HelpeoI0TMMbIe TPY/I-
Hoctu. K ckazaHHOMY crieftyeT 100aBHUTh, UTO CJIOBOYIOTpeOIeHHEe ONpeaesieTcsl He TOJIBKO CMBIC-
JIOM, HO U CTUJIEM U3JIOKeHHUsI ©. 3a KakIbIM Ha3BaHMEM CKpPbIBaeTCs OMpejieieHHOe OOIECTBEHHOE
spyieHre. HerpaBuiibHOE MOHMMaHKUE Ha3BaHUI BJIeUeT 32 cOOOM HeMpaBWIIbHOE OTHOIIIEHHE K JIeH-
CTBUTEJILHOCTH, YETO HUKAK JOMYCKaTh HEJb3s1 .

KakoBO cOOTHOINIEHNE IOPUINYECKUX TEPMUHOB «pean3allis IPaxJaHCKOrO MpaBa», «OCy-
IIIECTBJICHUE TPAXJIAHCKOTO TpaBa», «HEMOCPEJICTBEHHOE OCYIIECTBIICHUE TPAakJIAHCKOTO TpaBa»,
«OCYIIECTBJIEHHE HOPMbI TI'PakJIAHCKOTO IpaBa», «OCYINECTBICHUE OOBEKTUBHOIO I'PaKJIaHCKOrO
npaBa» («OCYIIECTBIEHNE I'PaKIAHCKOTO MIpaBa B CyObEKTMBHOM CMBICTIE» ), «OCYIIECTBIEHUE CYOb-
EKTUBHOTO TPaXkJIAHCKOTO MpaBa» («peaan3alus TPakJAaHCKOro MpaBa B CYObEKTUBHOM CMBICIIE> ),
«HUCTIOJTHEHUE CYOBEKTHBHOTO IpaXJaHCKOTO MpaBa»? Kpome Toro, B JITeparype 4acTo UCIONb3Y-
eTcsl BhIpaXKeHHe «peasTu3alysl CTaTel [Toro Wi WHOro HOPMAaTHUBHO-IIPABOBOTO aKTa]» MPUMEHH-
TEJILHO K OIpe/ieJIeHHBIM COIUATLHBIM OTHOIICHUSIM 78,

3 Anexcees C.C. Mexannsm MIPaBOBOTO PEry/IMpPOBaHMUs B cOLMAIUCTIUecKoM rocynapcrse. C. 38.
" Cwm., Hanpumep: O6mmas Teopust coBeTckoro mpasa. M., 1966. C. 250.

5 Cwm. Takxe: Basuaun E.B. [TpoGnembl oCyIIeCTBICHUS CyOBEKTUBHBIX TPaXIaHCKUX TpaB B coBpeMeHHOW Poccuu // Tocynap-
ctBO U npaso. 2008. Ne 2. C. 32-38.

6 Cwm.: Tapxoe B.A. T'paxnanckoe nipaBo. O6mas yactb: Kypc neximit. Yebokcapst, 1997. C. 93.
7 Cwm.: Tapxoe B.A. OTBETCTBEHHOCTb 110 COBETCKOMY I'paxJaHckoMy npaBy. Caparos, 1973. C. 144.

8 Cwm., Hanpumep: Ceeunuxoea H.B. TIpaBoBble rapaHTHH IpaBa cOOCTBEHHOCTH Ha 3emuno // IIpaBoBasi IONMMTHKA M MTpaBOBast
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CHHOHHMMOM CJIOBa «OCYIIECTBJIEHUE» SIBJISIETCS] CJIOBO «peaniu3anus»’’. B cBoo ouepenb
«peaym3alys rpaxIaHCKOro MpaBa» U «OCYILECTBIEHUE I'PaXJaHCKOIrO MpaBa» — TaKkKe TEPMUHBI
paBHO3HAYHble, CUHOHMMUYHbIE. OJJHAKO OHM MOTYT MMETb HECKOJIbKO 3HaueHuil. Tak, ucxons
13 METOI0JIOTMYECKUX 3aJa4 MOXKHO paccMaTpUBaTh OCYIIECTBIIEHUE (Peau3aliio) rpakIaHCKOTO
IIpaBa B CAMOM LIMPOKOM CMBICJIE.

Bo-niepBbIX, Kak «IpeTBOpeHHe OOIIEero MpeArnvcaHusl B KOHKPETHbIE NEHCTBHUS CYOBEKTOB
(oO1mieit BO3MOKHOCTH B JEUCTBUTENBLHOCTB)» %, T. €. Kak Mmpoliecc, IefCTBUe MEXaHU3Ma IPaBOBOTO
PEryJMpOBaHysl, a UMEHHO MepeBO OOLMX MPEeANICAHNI I0PUIMUECKUX HOPM B TO (DaKTHUECKOE,
peasibHOE TOBeJeHNE CYOBhEKTOB, Ha KOTOpPOE HarlpaBiieHa BOJIs 3akoHomartesns 8. B camom oOriem
BUJIE «3TO — JEUCTBUE TIO3UTHBHOIO MPaBa»®?, «IPETBOPEHHE MpaBa B KU3Hb» 3.

Bo-BTOpBIX, KaK (DaKTUUECKUI UTOT TIPABOBOTO PETYIMPOBAHMUSI OOLIECTBEHHBIX OTHOIIIEHUN —
TMIOBEJIeHUsI CyObEKTOB OTHOIIIEHHH, «B KOTOPOM BOILIOIIAIOTCS TPEOOBAHUSI M1 BO3MOKHOCTH, COIEp-
XKaruecs: B mpaBe»®*. JJaHHBIN UTOT SIBJISIETCS I0PUINUECKUM (PaKTOM, T. €. (paKTOM peabHOU nei-
CTBUTEJILHOCTH, C KOTOPHIM HOPMBI ITpaBa CBSA3BIBAIOT IOPUANYECKUE MTOCIEICTBUS, & COOTHOILIEHHE
Ha3BaHHBIX (PAKTOB U MPABOBBIX HOPM CTPOMUTCS IO MPUHIMITY YACTHOW OCHOBBI U OOIIEH mpero-
CBUIKH BMKEHHS TPAKIAHCKHMX ITPABOBBIX OTHOIICHUI .

B paccMOTpeHHBIX 3HAUEHHUSX WCIIOJB3YIOTCSI TEPMUHBI «peaslu3alyisi HOPMbI T'PaKIAaHCKOTO
NpaBa», «OCYIIECTBIEHUE OOBEKTUBHOIO I'PakJAHCKOTO MpaBa» («OCYLIECTBIEHUE I'PakJaHCKOTO
npaBa B OObEKTUBHOM CMBICIIE ).

B Gornee y3KoM 3HAUEHUM TEPMUH «OCYIIECTBICHUE IPakIAHCKOTO MPaBa» paccMaTpUBAETCS
KaK CTaJusl peaM3aliid HOPMBbI IIpaBa KOHKPETHBIM CYOBEKTOM, T. €. peub MIET UCKIIOYUTETHHO O
peanu3aiyy CyObeKTUBHOTO TPaXJaHCKOTO TpaBa (IpakJaHCKOTo MpaBa B CYObEKTUBHOM CMBICIIE).
[ToaTBepkieHNEM 3TOMY SIBJISIETCS UCTIONIb30BAHUE 3aKOHOAATENIEM JIaHHOUN TepMUHOJIOTMU. MIMeHHO
B JJAHHOM 3HaY€HUU 3TOT TEPMUH J1aH B nostoxkeHusix cT. 9 'K P®. AnanornuHoe npuMeHeHUe pac-
CMAaTPUBAEMOI'0 NIOHATUSA HAXOAMM U B JIpyrux crarbax — Kak B 'K P®, Tak u B MHBIX IpaxjaH-
CKO-TIPaBOBBIX aKTaX.

Hanpumep, 1. 2 cr. 1304 I'K P® macur: «JIs1 BOSHUKHOBEHUSI, OCYILIECTBIICHUST U 3alIUTHI
CMEKHBIX MpaB He TpeOyeTcsl perucTpanus UX oObeKTa UM COOMOAeHNEe KaKuX-JIM00 UHBIX (pop-
MaJIbHOCTE».

Jpyrumu cioBaMu, B OOBEKTUBHOM I'PaskIAHCKOM IpaBe MpOosIBIIsieTCsl 0ObeKTUBHAS CBOOO/IA,
a B OCYILIECTBJICHUN CYOBEKTUBHOTO I'PaKJAHCKOrO MpaBa — CYObEKTHBHAsI CBOOO/A JIMUYHOCTH C.
OcymiecTBieHre CyObeKTUBHOTO MpaBa v UCTIOMHEHUE CyObeKTUBHON 00SI3aHHOCTH — 9TO (haKTHUde-
CKOE MPaBOMEpPHOE TOBeeHUE, HCIIOTHEHHE (COOI0IEHNE, UCTIONb30BAHUE) TIPABOBBIX HOPM, SIBJISI-
foleecst OMHUM M3 BUIOB pean3alii HOpM 0ObeKTUBHOTO mpaBa®’.

He cnepyer cmemmBarh NMOHATHA «OCYILECTBJIEHHE (peanm3aiusa) IpaxkJIaHCKO-IIPABOBBIX
HOPM» U «OCYIIECTBIIEHHE (pean3alysi) CyObeKTUBHOTO I'pakJAHCKOTO TIpaBa». JlaHHbIe TIOHATHS
HaXOJATCSl B OJHOM KaTeropuajabHOM psidy. Eciu nepBoe MOHSATHE MOXHO PacCMOTPETh C METOJIO0-
JIOTMYECKON TOYKM 3peHHs] KaK MTOTr, IMPOsIBJICHUE OOIIero mpaBuiia MOBEAEHHUs] B OOIIECTBEHHBIX

sxu3Hb. 2007. Ne 2. C. 67.
" cm.: Tapxoe B.A. I'paxnanckoe npaBo. O6mas yactb: Kypc neximii. C. 248.

8 Maxcumenxo C.T. OcyuecTBeHHe TPakIAHCKUX TIPaB ¥ MCIIOJHEHUe oOsi3aHHocTel: uc. ... KaHa. lopul. Hayk. Caparos,
1970. C. 4.

81 Anexcees C.C. Obmas teopus npasa: B 2 . T. II. M.: IOpupa. nur., 1982. C. 28.

82 Anexcees C.C. IpaBo: a36yka — Teopusi — (procodusi: OMBIT KOMIUIEKCHOTO uccnenoBanus. M., 1999. C. 114.
83 Tam xe.

8% Anexcees C.C. Obmas Teopus npasa: B2 1. T. 1. M., 1981. C. 303.

8 Cm.: Kpacasuuroe O.A. YOpunmueckue (pakTsl B COBETCKOM IpaskJIaHCKoM npase. M., 1958. C. 28.

8 Cm.: Coxypenxo B.I'., Casuyxas A.H. Ilpao. CBo6ona. Pasencrso. JIeos, 1981. C. 93.

87 Cm.: ITpoGnembl Teopru rocyaapcrsa u npasa. M., 1987. C. 239; Teopwus rocynapcrsa u npasa. M., 1987. C. 402.
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OTHOITIEHUSIX, B JOCTHKEHUY TOW WJIA WHOM COIMAJIFHOM TIeJTN, MaTepHaIbHOTO JIMOO HeMaTepHuab-
HOTO pe3ynbTara, T. €. Kak Oosiee OOIIyI0 KaTeropuio 1Mo OTHOLIEHUIO K MOHSATHIO «OCYIIECTBICHUE
(peaym3anuisi) CyObEKTHBHOTO I'PaXJAHCKOTO MPaBa», TO CMEIIeHUE TAaHHBIX TIOHSATHI He B TMOTHON
Mepe OIpaBJaHHO.

Tak, A.A. CepBetHuk numet: «CyObeKTbl IPakJaHCKOTO MpaBa, UCHOJb3Ys MPeJOCTaBIIeH-
HbIe UM BO3MOXHOCTH, PeaJu3yI0T 00beKTHUBHOE NPaBo [BbeIeHO MHOWL. — E.B.] B OCHOBHOM
MyTEeM COBEPIIEHUS CAEIOK U IOPUINIYECKUX MOCTYIKOB, CO3/aBasi TEM CaMbIM /1151 ceOst CyObEeKTHB-
HbIE TIpaBa U 0O0SI3aHHOCTH» %S,

JleficTBUTENbHO, CYOBEKTUBHBIC MPaBa, CO3JaBaeMble IEUCTBUSMU JIMII, TPAAUIMOHHO TIOHU-
MAIOT JIMIIb KaK CIIOCO0 peann3aiyy No3UTUBHOTO npaBa®. «Takoi moaxon cTpagaer orpaHMYeHHO-
CTBIO, TIOCKOJIBKY MCKJIIOYAeT 13 chepbl paCCMOTPEHHsI MPOLIECC MPUHATHS U peaTn3aliiy rpaxia-
HAMU U OpPraHU3alMsIMU PEeLIeHHUI 10 CO3/IaHUI0 COOCTBEHHBIMU JEUCTBUSIMU CYOBEKTUBHBIX ITPAB U
IOpUIMUYECKUX 00s13aHHOCTEN» .

Ha nam B3risiz1, cyObeKTHI paBa peain3yloT He OOBEKTUBHOE, a CYOBEKTUBHOE MpaBo. JIuio
10 OTpEe/IeIEHHUIO He MOXET peaiM30BaTh OObEKTHUBHOE MPABO: B MHOM ClIy4ae OObEKTHBHOE MPaBO
CIIMBAETCS C CyObEKTUBHBIM ITPABOM, UTO OyAET MPE/ICTABIIATH COOON KOHTAMHHAIIMIO, T. €. OOBIYHOE
CMelIEeHUE MOHSATUH.

Hopwma nipaBa siisietcst 0O1MM MpaBHIIOM MOBEICHH I, TOITOMY OHA He MOKET MCUepIiaTh BCex
BO3MOXHBIX MPOsIBJICHUI cyObeKkTuBHOrO npapa’!. CyxaTh 00beM HOPMBI TpaBa 10 o0beMa CyOb-
eKTUBHOT'O TpaBa, CTAaBUTh UX HA OIMH CHCTEMHbI YPOBEeHb (DYHKIIMIOHUPOBAHUSI — 3HAYMT YIPO-
IIaTh CTPYKTYPY M JEUCTBHME MEXaHM3Ma IPABOBOTO PETYJIMpPOBaHMsI, MPU3HABATh BCEOOBEMITIONIEE
(ToTaJIbHOE) I'PaKJAHCKO-TIPABOBOE PEryIMpPOBaHUE OOIIECTBEHHBIX OTHOIIICHUH.

«Hopma mpaBa cama 1o cebe He JeHCTBYeT. 3aloKeHHble B HOPMax OOBEKTUBHOTO IpaBa
BO3MOKHOCTH TPEBPAIAIOTCS B peaJibHble, KOHKPETHBIE BOZMOKHOCTHU ¥ MPUTSI3AHUSI TTOCPEICTBOM
IOpUIMUYECKHX (PAKTOB U, IPEKIE BCErO, BOIEBBIX JEUCTBUI CYOBEKTOB, B pe3y/bTaTe Yero U BO3HU-
KaeT CyOBbeKTHBHOE MpaBo» 2. Takum 0Opa3oM, HOpMa IpaBa, MPaBOCYOBEKTHOCTh M IOPUIMYECKUE
(akThI (B IepBYIO OUepeb AEHCTBHS U Oe31eiCTBIE CYyOBEKTOB) B COBOKYITHOCTH B TpeOyeMoM code-
TaHUM (KOH(UTYpALIUK) SBJISIOTCS OCHOBAHMEM BO3HUKHOBEHHS CyObEeKTHBHBIX MPaB U CYyObEKTHB-
HBIX 0OSI3aHHOCTEH.

A.A. CepBeTHUK NPUBOMT NpUMep: «Peanu3zaims 0ObeKTUBHOIO MIpaBa 1, B YaCTHOCTH, Tpa-
BOBBIX HOPM, 3aKPETUISIONIMX BO3MOKHOCTh BOSHUKHOBEHHU I, U3MEHEHU I WY MTPEKPaILieHHsI TPaBO-
OTHOILICHUsI (HAIpuMep, 3aKJII0YEHUE JI0TOBOPa), — ITO HE MPEIINOChUIKa, He CTaaus MPEeTBOPEHUS
MpaBa B )KU3Hb, & YKe COCTOSIBIIIASICS pean3aliisi HOpMbI IpaBa» .

B nmaHHOM citydyae 3aKiIi0OYeHHe TpakJaHCKO-TIPABOBOTO COMJIAIIEHHUS — 3TO HE pean3alvs
HOPMBI 1paBa, a OCYIIECTBIIEHHE (pean3als) APyroro CyobeKTUBHOTO MpaBa — MpaBa Ha 3aKJIio-
YeHUe JO0roBOpa, BO3ZHMKILIETO M3 COBOKYMHOCTH IOPHUIMYECKMX OCHOBAHMIA: MPABOCIIOCOOHOCTH,
HOPMBI ITPaBa, I0PUINYECKH 3HAYMMBIX (PAaKTOB, B TOM UHCIIE TaK HA3bIBAEMBIX CEKYHIAPHBIX IPAaB.
B cBoI0 ouepep, OHO Takske (POPMUPYET WM MOKET (DOPMHUPOBATH (B 3aBUCUMOCTHU OT COfIEPKAHUS
JOTOBOpA) YK€ MHbIe CyObEKTHBHBIE ITPaBa M CYOBEKTUBHbBIE OOSI3aHHOCTH.

88 Cepgemnux A.A. IlpaBonpuMeHeHHe B IPpakIaHCKO-IIPaBOBBIX JOTOBOpax M0 OTYYXAeHUI0 uMyIiectBa. Caparos, 2005. C. 36.
Cum. Takxe: Or dice. TIpoGnemMbl IPUMEHEHHMS TPaXAaHCKO-IIPAaBOBBIX HOPM B JIOTOBOpAXx MO Iepeaye UMYIIECTBa B COOCTBEHHOCTD:
ABtoped. auc. ... a-pa opull. Hayk. KpacHonap, 2006. C. 8.

89 Iyeuncxuii 5. M. T'pak JaHCKO-MIPaBOBBIE CPEICTBA B XO3SMICTBEHHBIX OTHOIIeHUs1X. M., 1984. C. 72.
%0 Iyeunckuii b. 1. I'paxkJaHCKO-IIPABOBbIE CPEACTBA B XO3SIMCTBEHHBIX OTHOLEHUAX. C. 72.
T em.: Bpamycwo C.H. O nipefenax ocylIecTBICHHUs IpakIaHCKUX Tpas // V3Bectus By3oB. [IpaBoBenenue. 1967. Ne 3. C. 80-81.

92 Bapunoe H.A. TIpobnemsl obecrieuensi CyObeKTUBHOTO ITpaBa rpakIaH Ha YIOBJIETBOPEHIE NMYIIECTBEHHBIX MOTpeOHOCTel //
Ipo6nems! obectiedennst CyObEeKTUBHBIX MpaB B coBpeMeHHo# Poccru. Bonrorpag, 2001. C. 71.
93 Cepsemnux A.A. TIpoGiieMsl IPUMEHEHH s I'Pak JaHCKO-NIPABOBBIX HOPM B JOTOBOpAX IO Mepeiaye MMYIIECTBA B COOCTBEHHOCTb:
AgBtoped. auc. ... o-pa opul. Hayk. C. 8.
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«O0beM cyObeKTUBHBIX ITPAB U IOPUIMUECKUX 0OSI3aHHOCTEM CTOPOH JJOroBOpa He TOKIECTBEH
COZIEPKaHMIO JOTOBOPHBIX MHCTUTYTOB, OH BCETJa 3HAUUTEJIBHO IIMPE U B PELIAIOIIEH CTENIEH! 3aBU-
CUT OT COIJIACOBAHHOTO BOJIEU3BSIBIIEHHSI CTOPOH» %4, Kpome TOoro, «3akoH yKa3bIBaeT Ha BO3MOXK-
HOCTh BO3HUKHOBEHHS CYOBEKTUBHBIX MPAB U IOPUIMUECKUX 0OSI3aHHOCTEH U3 I0TOBOPOB, BOOOIIE
HE MPEYCMOTPEHHBIX 3aKOHOM» .

CoBepllieHHO clipaBeJIMBa MbIC/b, BhickazaHHass H.. Mary3oBbiM:

«OOBEKTUBHOE MTPABO HE MOKET ObITh PEATM30BAHO MHAYE, KaK yepe3 cy0beKTHBHOE PaBO
[BBLIENIEHO MHOW. — E.B.], a nociieqHee He MOXET IOCIEA0BATEIbHO OCYIIECTBIATHCS, UCTIONb30-
BaThCs1 O€3 OMOphI Ha TIO3UTUBHOE. B 9TOM [ManeKThKa MX B3aUMOCBSI3H, HEBO3MOKHOCTb CYITIECTBO-
BaHMs YT Oe3 Apyra, BHE B3aMMHOUN KOPPEJSIUH, NOO 3TO OPraHMYECKOe eJMHCTBO JBYX MOJCH-
cTem»’,

MoOXHO paccMOTpeTh 0003HaYEHHYIO TPOOJIeMy U ¢ APYroi CTOPOHBL. B cOOTBETCTBUM CO CT.
8 'K P® rpaxgaHckue mpaBa 1 00513aHHOCTH MOT'YT BO3HHKATh HE TOJIbKO U3 OCHOBAHUH, ITPEAYCMOT-
PEHHBIX 3aKOHOM U MHBIMH IPAaBOBBIMHU aKTaMH, HO TaKe U3 JEUCTBUN IpakJaH U I0PUAMUYECKUX
JIUIL, KOTOpBIE XOTSI U HE MPeIyCMOTPEeHbl HOPMATUBHBIMU TMPABOBBIMU aKTaMH, HO B CHUTY OOIIMX
HavyaJl ¥ CMBICJIA TPaKJAHCKOTO 3aKOHO/IATEILCTBA MOPOKIAIOT IPAKAAHCKHE TpaBa U 00S3aHHOCTH.

Ecnu rpaxnane u (Win) 1opyuuyecKue JIMla yCTaHaBJIMBAIOT B OTHOIIEHUH JPYT Jpyra npaBa
1 00s13aHHOCTH, HE MTPEyCMOTPEHHbIE HOPMaMU TpaBa, TO O KAKOW YK€ COCTOSIBLICHCS peaT3allum
HOPM OOBEKTUBHOTO TIpaBa MOXKET UATH peub? Bosee Toro, onuH U3 BeAyIUX pa3padOTIMKOB TEOPUH
npaBoBbIX cpencts B.W. IlyruHckuil oTMedaeT Takoy BasKHbIH ITPU3HAK MTPABOBBIX CPENICTB (JIOTOBO-
POB), KaK UX HEHOPMATUBHOCTb. CyTb €r0 3aKJI04aeTcsl B TOM, UYTO «COZIEPKAHUE U MOPSAOK MpH-
MEHEHUs CPE/ICTB B PELIAIOLIEN CTENIEH! ONpe/IeNsieTCsl He HOpMaMHU IIpaBa, a COIIACOBaHHBIM BOJIe-
U3BSIBIICHUEM CYOBEKTOB, BHIPAOATHIBAEMbIM B OOIIMX TI'PaHUIIAX MPABOBOW JO3BOJIEHHOCTH» 7. B
OTHOILEHUH HENOCPEICTBEHHO I'PaXkAaHCKO-IIPABOBOIO JOr0OBOPA: «...HEHOPMUPOBAHHBIE YCIIOBHUS,
OyILyu orpeJessieMbl MHTEPECaMH U peaIbHbIMUA BO3MOKHOCTSIMU CaMHUX CYObEKTOB, 00pa3yloT Hau-

OoJsiee 3HAUMMYIO YacCTb B COIEPKAaHUU JOTOBOPA, JOCTUTrast 4/5 ero oGbemar»®s. Takum o0pazoM, A0ro-
BOP SIBJISIETCS] CAMOCTOSITEJIHBIM CPEJCTBOM ITPABOBOTO PETYJIMPOBAHMS. AHAJIOTUYHO /IEJI0 OOCTOUT
U C IPYTUMHU NPABOBBIMU CPEACTBAMU: MEPAMH JIOTOBOPHON OTBETCTBEHHOCTH, ONEPATUBHOIO BO3-
AENCTBUS, CaMO3ALMThl U JIp., KOTOPbIE MPEAYCMATPUBAIOTCS U IPUMEHSIOTCS BO B3aMMOOTHOILIE-
HUSIX CYOBEKTOB 10 UX YCMOTPEHHMIO, B OTIPE/IEIIIEMbIX MU MapaMeTpax U rnopsiake .

[No HatmeMy MHeHHIO, HOpMa TpaBa YCTAaHABJIMBAET OCHOBAHM I BOBHUKHOBEHUSI CYyObEKTUBHBIX
NpaB U 00s3aHHOCTEH.

B gactHOCTH, ecii UMEIoTCs IOPUIMYECKUE TIPEATIOCHITKH, TO BO3HUKAET CyObEKTUBHOE PABO
Ha 3akJiroyeHue goroopa. «Ilo cBoeit opuanyeckor Npupoae OHO OTHOCUTCS K YMCITY TaK Ha3blBa-
emblx Gestaltungsrecht, T. e. paB, colepKaHhe KOTOPBIX CBOAUTCS K OOpa30BaHMUIO JIPYroro rnpaea
(mpaBa Ha PaBOOOPA30BaHKE), UTO B KAKOK-TO Mepe COMMKAET €ro C JeMEHTaMH IPaBOCIIOCOOHO-
cti» %, Bo3HMKaeT mpaBOOTHOIIIEHNE, HO He BEIIHOE MM 00513aTeIbCTBEHHOE, 4 OPraHM3aIOHHOE
(B KOTOpOE BKJIIOYAIOTCA U I0PUAUYECKUE ITPOLIEYPbl), B COOTBETCTBUM C KOTOPbIM HUKTO HE BIIPaBE
CO3/aBaTh MPENATCTBUSA K 3aKII0UYEHUI0 AoroBopa. OpraHu3alMOHHOE MPaBOOTHOILEHUE MO CBOEH

% Iyeuncxuii b.1. Teopus 1 pakTHKa JOroBopHoro peryauposanus. M., 2008. C. 186.
%5 Tam xe. C. 23.

% Mamyzoe H.H. Axtyasnbhbie pobiembt Teopuu ripasa. Caparos, 2003. C. 432.

o7 Iyeuncxuii b.1. Teopus 1 npakThKa JoropopHoro peryauposanus. C. 187.

% Tam xe. C. 186.

i Ilyeunckuii b.4. Teopus u npakTuKa JOroBOpHOro peryaposanus. C. 181-182.

100 npumepy, uMeHHO Takum oopa3oM FO.K. Toscroit xapakTepusyer cyObeKTHBHOE PAaBO Ha NpUHATHE HacneacTBa. Cm.: Toa-
cmoii FO.K. Oo6miue nonoxeHus o Haciaegosanuy // I'paxkpanckoe npaBo: Yue6nuk. Y. II1/ TTox pen. A.IT. Cepreesa, 10.K. Toncroro.
M., 1999. C. 514.
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MIPUpPOJIE ABJISACTCS a0COMIOTHBIM ITPABOOTHOIIIEHUEM, ITOCKOJIBKY YIIPABOMOUYSHHOMY JIMITY TIPOTHUBO-
CTOUT HEOTPE/Ie/ICHHBIN TI0 CYOBEeKTHOMY M KOJTMYECTBEHHOMY COCTaBY KPYyT OOSI3aHHBIX JIHII.

Peanuzanus cyObeKTUBHOTO MTpaBa Ha 3aKJIIOUEHKE JI0roBopa (Kak mporiecca, a He uTora Jiesi-
TEJIbHOCTH ), TIO CYTH, TIPEJCTABIISAET COOOM MOPSIIOK 3aKII0YEHUSI JOTOBOPA, T. €. «IIPOLIEypY, IocIe-
JOBATEIbHOCTh COBEPIICHUSI EUCTBHIA, HEOOXOAMMBIX ISl 3aKJIIOYCHHUS JOTOBOPA TEM WJIM MHBIM
criocodom» 11,

JlaHHOE OpraHM3aIMOHHOE MPABOOTHOIICHUE SBJISICTCS TEM HEIOCPEICTBEHHBIM CBS3YIOIINM
3BEHOM MeXk]ly HOPMOU TpaBa U BO3HMKHOBEHHEM TPAAWIIMOHHOW (TIPU3HAHHOW) Pa3sHOBUIHOCTU
MIPABOOTHOIIEHU S, BEIITHOTO UM 00s3aTeIbCTBEHHOTO.

Takum oOpa3zom, camo 1o cebe, T. €. 0e3 MocpeacTBa CyObEKTUBHOIO TpaBa, 0ObEKTUBHOE
MPaBO PeaTU30BaThCS HE MOXKET.

Ha Hamm B3r1s1/1, HOpMa TpaBa He U3MEHSIETCS M «He TIPOIAagaeT», 3TO «CTATUIHAS» KaTeropus
B CMBICJIC HEU3MEHHOCTH €€ CTPYKTYPhI M cofepkaHusl. VI3MeHUThCSI MO0 OCYIIECTBUTHCS (peasiu-
30BaThbCsl), T. €. JOCTUTHYTh TOTO MOMEHTA, KOT/Ia MPaBo ObLIO «UCHOIB30BAHO», & 3HAYHT, «UCUep-
nasio» cebs1, CBoe MpeIHa3HAueHUEe, MOKET TOJIBKO MPAaBO CyObEKTUBHOE.

Ecmu vicxoouth U3 CyXAeHUs, 9YTO HOpMA IpaBa peasiu3yeTcs, TO JIOTHKA PACCyKAEeHHS Hac
MpuBeeT K TOMY, YTO U APYyTrHe I0PUINIeCKUe PEANOChUIKY (HapsLy ¢ HOPMOU MpaB) — I0puanye-
ckue (baKThl M IPABOCYOBEKTHOCTD — PEATTM3YIOTCS. DTO MPUBEAET K MAPaJOKCATEHOMY 3aMKHYTOMY
KpYyry peajm3alliy BCEX paccMaTpUBAEMBIX MPABOBBIX SIBJIEHWH HA TOM WJIM MHOW CTaJuM CBOETO
JEWCTBUS B KAYECTBE IEMEHTOB €IMHOTO MEXaHW3Ma U K CMEIICHHUIO TTPABOBBIX MOHATHIA OIHOTO
KaTeroprajibHOroO psija.

OpHO M3 OCHOBaHWY (TIPEATIOCHIIOK) BOZHUKHOBEHUSI CYOBEKTUBHOTO MpaBa — HOpMa TpaBa.
Peann3oBaHO cyObEeKTHBHOE MPABO WM HET, MCIOIHEHa 00S3aHHOCTh WJIM HE UCTIOJIHEHA — HOpMa
MpaBa OCTaeTCsl HEM3MEHHOM, OHA HEe yTPAYMBAET CBOUM CMBICI U aKTYaJIbHOCTbh, TIOSTOMY TOBOPHUTH O
peanu3ar HOpMbI TIpaBa B TOW WM MHOW N3BECTHOU (hopMe — MPUMEHEHHEM WU OCYIIeCTBICHHEM
(1M criocoGamu: KCTIOTHEHUEM, KICTIOTb30BaHMEM ) — FJTH O YACTUIHOM peain3aliiy (HeIoCTaTOuHON
U T. JI.) MOXKHO TOJIBKO YCJIOBHO, C TOUKU 3PEHUST METOIOTIOTMUYECKOM.

Ha Hamm B3r151/1, HOpMBI TIpaBa He pean3yloTcs CyObeKTaMu ITpaBa, OyIb TO TOCYIapCTBEHHbIC
WY VHBIE BJIACTHBIC OpraHbl JIMOO WHbIE CyOBEKTHI IIPaBa; HOPMbI ITpaBa pacpOCTPaHSIIOT CBOE AeH-
CTBUE Ha MPeyCMOTPEHHBIE OOITIECTBEHHBIE OTHOIICHH I, B KOTOPBIE BCTYIIAIOT Te WJTU WHBIC YKA3aH-
HBIE B PABOBOM HOpMeE JIHIIA. [{pyrumMu clioBaMu, HOPMBI TIpaBa sIBJISTIOTCS MPEANOChUTKAMU BO3HUK-
HOBEHUSI CYOBEKTUBHBIX MPAB U 0OS3aHHOCTEH.

CyOBbeKTUBHOMY IpPaBy CBOMCTBEHHA CMEHA €r0 COCTOSIHHI, KOTOpasi UMMaHEHTHA MPOLIECcCy
(cragusm) ocylecTBiIeHM NpaBa. MlHag npyupoja y HOpMbI IIpaBa: OHAa BCerja CTaTUYHa.

OOparuMcsi K COOTHOIIEHUIO JAPYTUX KaTeropwii. BeIpakeHus «OCyIecTBIEHHe CyObEeKTUB-
HOT'O TPaXkJIaHCKOTO TIPaBa» U «UCTIOJIHEHNE CYOhEKTUBHOTO IPaXkIaHCKOTO TIPaBa» — TaKke UCKITIO-
YUTEILHO OJIM3KHE TI0 CBOEMY 3HAYEHUI0 TEPMUHBI. BBI3BIBAIOT OONBIIOE COMHEHHE CYKIACHUS
Tex aBTOpPoB!’2, KOTOpbHIe BHICKA3BIBAIOT HEOOXOMUMOCTbh M BOBMOKHOCTh Pa3rpaHUUUTh CBSI3aHHbBIC
C JaHHBIMM TEPMHUHAMH TOHSATHS. DTOro HE CJeAyeT JejaTh, MOTOMY 4YTO CJIOBO «HCIIOJHEHUE»
HOMHHATHUBHO JINOO BBIPAKAET «OCYIIECTBICHHE», «IIPETBOPEHUE Yero-1mdo» %, mubo mokaspiBact
BBITIOJTHEHHE TPeOOBaHUSI, IOCTHKEHHE HEOOXOIUMOTr0. B OTHOITIeHUY I0pUINIeCcKOro CMBIC/IA CJIOBA
«HCTIOJIHEHUE» TIPENIENbHO JTAKOHUYHO Bbickazaics [I.I1. I'pumm: «VcnonHeHne ecTtb JOCTaBJIeHHE
TIOJIKHOTO» 104,

101 Tyeuncxuii b.Y. Teopus 1 mpakThKa JoropopHoro peryauposanus. C. 159.

102 Cm.: K uroram JMCKYCCUH O IPUMEHEHUH HOPM COBeTcKoro mpasa // CoBeTckoe rocyaapcTBo u npaso. 1955. Ne 3. C. 49.

103 Cp.: Anexcanopoea 3.E. CroBapb CHHOHUMOB pyccKoro si3bika: Ipakridecknii cipaBoynuk: Ok. 11 000 cuHOHMM. psiIoB.
11-e u3n., nepepad. u gom. C. 166.

04 pumm J./]. Jlekuuu no gorme pumckoro npasa / Iox pen. u ¢ npeaucit. B.A. Tomcunosa. M., 2003. C. 352.
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Takum 0Opa3oM, HEOOXOAMMO PACCMATPUBATh BBHIPAKEHHS «OCYIIECTBICHUE CYyObEKTUBHOTO
I'PaKIAHCKOTO TpaBa» M «UCIOIHEHUE CyObeKTUBHOTO IPakJaHCKOTO MpaBa» KaK CHHOHUMHUYHBIC.
B uHOM ciyvae (ppaza «ucnonHeHre CyObeKTUBHOTO TPakJAHCKOTO IMPaBa» BHINISNUT MapaIOKCalb-
HOH (MPOTHBOPEUMBON ), MOTOMY UTO CJIOBO «HCIIOJTHEHHE» XapaKTEPU3YyeT COCTOSTHUE CyObeKTa 1o
BBITIOJTHEHHIO OOSI3BIBAIONIETO ITPABOBOTO MPEANUCAHNS B OTHOIIEHUM K CBOEH 00S3aHHOCTH (JIOJTK-
HOE), a He K CyObEKTUBHOMY IIpPaBy.

B niesiom, mogBos UTOTM M3JI0KEHHOMY MaTepUaty, MOKHO OO03HAUYUTh CAEAYIOIIUE KOHIIETI-
TYyaJIbHbIE aCIIEKThI.

Bo-niepBbiX, mpyu XapaKTEepUCTHKE CYOBEKTHBHOIO IpaBa LIeecOOOpa3HO pa3indaTh BHbI
CYOBbEKTUBHBIX MTPAB MPUMEHUTEIIHHO K X OTPAC/IEBOM MpUHaIeKHOCTH. [I0CKOMIBKY OfJHA OTpacib
IIpaBa OTJIMYAETCS OT JPYroil MpeIMeToM M METOAOM PeryIMpOBaHUsl COLMAIBbHBIX OTHOLICHUH, a
TaK)Ke XapaKTepPHBIMHU (DYHKIMSAMH U MPUHIMIIAMU, TO U CYyOBEKTUBHBIE TIpaBa OyayT MMETh CBOM
KOHCTUTYHpYIolye crienuduieckue yepThl. CTPyKTypHBIE JIEMEHTHI CyObEKTUBHOTO IPaBa AOJIKHbI
OBITh a/IEKBATHBI OTPACIIEBOMY XapaKTepy PeryJrpyeMbIX OOIECTBEHHBIX OTHOIICHH.

Bo-BTOpBIX, €cii 00BEKTUBHOE ITPABO HAXOAUTCS B CTATHKE U TIO OIPEAEICHUIO HE MOXKET OBbITh
B JIMHaMHKe, TO CyObEKTUBHOE MPABO C MOMEHTA CBOET0 BO3HUKHOBEHHS HAXOMUTCSI B COCTOSIHUM
MCKJIIOYMTENIEHO cBoell peanu3aiyi. CyObeKTHBHBIE TpaBa, MPABOOTHOIIEHHS OMOCPEAYIOT OOBEK-
TUBHYIO pPEaJIbHYIO IEMCTBUTEIBHOCTb, COCTOSIHME MOCTOSIHHOTO JBUKEHUS OBELIECTBICHHON Mare-
puu. Ciie1oBaTeIbHO, OHU TaKKe MOCTOSIHHO U3MEHSIOTCS B COZIEPKaTeIbHOM (CTPYKTYPHOM), (PyHK-
[IMOHAJIbHOM M BPEMEHHOM KavecTBe. B CBSI3M ¢ 3TUM CYOBEKTUBHBIC MpaBa OCYHIECTBIISIOTCS U
PEATM3YIOTCSI C MOMEHTA CBOETO BOBHUKHOBEHMS Y KOHKPETHOTO JIMLA.

CraTuky oCyIIecTBIeHHs CyObEKTUBHBIX TPAB M MCHOIHEHUS 00s3aHHOCTEN, TIPAaBOOTHOIIIE-
HUI (COCTOSIHUSI OTHOILICHUH ), 110 CYTH, HE CYILIECTBYET, TIO3TOMY NMOAOOHAS XapaKTePUCTHKA IPaBO-
BBbIX OTHOILIEHUI MOXET PacCMaTpUBAThCS JIMILb YCJIOBHO, /JIs1 PELLIEHUs] ONPEAEIeHHBIX METOI0IO-
TMYECKUX, YUeOHBIX, HCCIEA0BATEIbCKUX 3a/1a4.

B-Tpetbux, «ocyiecTBieHne CyObeKTUBHBIX IPaXAaHCKUX MPaB» M «UCIOIHEHUE 0OSI3aHHO-
CTei» MOXHO pacCMaTpUBaTh B HECKOJIbKUX 3HAYCHUSX:

a) Kak JIestHUs — oTpe/ieJIeHHOe MOBeIcHre CyObeKTa (IeCTBUS WK Oe3/IeficTBIE) B KOHKPET-
HOM U ONpeJIe/ICHHOM COCTOSIHUM OOIIECTBEHHBIX OTHOIICHHH, )KU3HEHHBIX Pealnii, HalpaBIeHHOe
Ha JJOCTMKEHUE KEJIaeMOro I0puanYecKkoro ((popMasbHOro) U (pakKTUYECKOro pe3yJibTara;

0) Kak 3aJI0)KeHHBIN B TIpaBe (00S3aHHOCTH) UTOT JICATENILHOCTH, T. €. JIOCTHKCHUE I0pUIye-
CKOM (ITpaBOBOM) LIEJIH.

B-ueTBepThIX, 11e/IbI0 OCYIIECTBIICHUsI CYOBEKTUBHOTO TPaXJAHCKOTO TpaBa sIBJISETCS TOTHAS
peanu3aiys MpeJoCTaBIeHHOTo Iy TpaBa. PakTHUecKoe MCIONb30BaHUe CYOBEKTUBHOTO TpakK-
JAHCKOTO TIpaBa CKJIAJBIBAETCS U3 JIBYX JIEMEHTOB: (pOPMaIbHOW COCTABJISIONIEN, KOTOpasi (PUKCH-
PYET COBOKYITHOCTb U aJITOPUTM JAEUCTBHIA MM OE3IEUCTBUS, U CYLITHOCTHOM CTOPOHBI IAHHOTO ITPO-
1iecca — CpaBeJIMBOro JeUCTBUS (0e3/1efCTBYSI), OTPAKAIOLIETO BHIIIOIHEHUE HAIEKAIIETO.

B-nateix, «peanusanus rpakJIaHCKOro MpaBa» M «OCYINECTBICHUE TPaXJaHCKOTO MpaBa» —
TEpPMHUHbI CUHOHUMUYHbIE. OTHAKO OHU MOTYT UMETh HECKOJIBbKO 3HaueHuil. C METOI0NI0rn4ecKon
TOYKM 3PEHUS] MOKHO pacCMaTpUBaTh OCYILECTBJIEHUE (peau3alfio) rpaxIaHCKOro Mpasa C Mo3u-
UK «peau3aliid HOPMBI TPaXJAHCKOTO MpaBa», «OCYIIECTBICHUsI OOBEKTUBHOIO I'PaskJIaHCKOTO
npaBa» («OCYILECTBICHUsI TPAXKIAHCKOTO MPaBa B OOBEKTUBHOM CMBIC/IE») KaK BOIUIOIIEHHE €ro
CMBICJTa, 1IeJIM, B KOHEUHOM CYeTe — YPEeryJIMpOBaHHOCTH TeX WJIM MHBIX BO3HUKAIOIIMUX OOIIECTBEH-
HBIX OTHOIIIEHUH.

B npyrom 3HaueHuM TEPMUH «OCYILECTBJIEHUE I'PaXJAHCKOrO MpaBa» paccMaTpUBaeTCs Kak
CTaJsl peann3aliii HOPMBbI IpaBa KOHKPETHBIM CYOBEKTOM, T. €. peub UAET UCKITIOUUTENILHO O pea-
JM3alKA CYObEKTUBHOTO T'PAKAAHCKOTO IMpaBa (IPakJaHCKOroO IMpaBa B CYOBEKTUBHOM CMBICTE).
VIMeHHO B JaHHOM 3HAYE€HUM 3TOT TEPMUH MCHOJIb3YeTCs B MONOKEHUsIX cT. 9 u npyrux crareit ['K
Po.
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§ 2. IloHsATHE UCIIOJHEHHS CY0O'beKTHUBHbBIX
rpakJaHCKHX 00sI3aHHOCTEM

Ieprion KapIuHAIBbHBIX CUCTEMHBIX U3MEHEHUH B MOJIUTHUKE, SKOHOMMKE, COLIMAIBHOM cepe
U JIpyruX OONacTSX AEATENbHOCTU IMpefonpenessieT ocoOylo BaXKHOCTh OCMBICJICHHS CYIIECTBYIO-
MIMX TEOPETUYECKUX TOAXOAOB 10 ONPEeISONIIM, CHCTEMOOOPa3yIOIIUM, CTPYKTYPHBIM 3JIeMeH-
TaM MPaBOBOM JEHCTBUTEILHOCTH, KOTOPBIE 00ECTIEUMBAIIA OBl «BBICOKYIO CTENIEHb PAa3BUTHS ITPABO-
BBIX CPE/ICTB M METOJJOB PETYJIMPOBAHHS SKOHOMUYECKOro 000poTa» '%.

Tax, Ha COCTOsIHVE M TIPOLIECC PA3BUTHS TPAKAAHCKOTO 000POTa, MOCTYNATEILHOIO CTAaHOBJIE-
HUSI CyAeOHOM MPaKTUKY MO IPakJAHCKUM Jej1aM (B TOM YHMCJIe 0 MHOTMM HOBBIM TSI OT€YECTBEH-
HOH MPAKTUKU KaTeropusiM JIeJ1) BIUSAET BOCHPUATHE OTEYECTBEHHOM TPAaBOBOU JOKTPHHOM CYIIHO-
CTH HENOCPEACTBEHHOTO OCYILECTBIIEHHs CYObeKTUBHOM TpakaaHCKol oOsi3aHHOCTH. Kpome Toro,
HEKOTOPBIE aBTOPHI CMPABEUIMBO OTMEYAIOT HEJOCTATOUHYIO Pa3pabOTaHHOCTh JIAHHOHM KaTeropuH,
yKa3plBas HA TO, YTO OCHOBHOH aKILEHT CTaBUTCS Ha M3y4YeHHU CyObeKTHMBHOro mpasa'®. «...1 B
COBETCKOM M MOCTCOBETCKOH I0pHIMYECKOH JIMTepaType OOsS3aHHOCTSIM YAENSJIOCh HECOM3MEPHMO
MeHblIlee BHUMaHHUE, YeM MpaBam» 7.

CocTosiHME 0TeUYeCTBEHHOIO 3aKOHOJATEbCTBA, COBPEMEHHAs Cy[jeOHasl U MHAsl [TPaBOIIpUMe-
HUTEJIbHAsI TPAKTHKA MOATBEPXKJAIOT, YTO MPOOIeMa UCTIONTHEHHSI CyObeKTUBHBIX I'PaKJAHCKHUX 0051-
3aHHOCTEW MPOJOJIKAET OCTABAThCS LIEHTPAJILHOM, BO MHOTUX CIIy4asx TpeOyIolel KOMIUIEKCHOTO,
CUCTEMHOT'0 HayYHO-TEOPETUYECKOTO M MMPAKTUYECKOT0 MOAXO0/A C LIEJIbI0 YCOBEPLIEHCTBOBAHUS JIEH-
CTBYIOULIMX IOPUIMUYECKUX MEXaHU3MOB U MPABOBbIX CPEACTB (IPABOBBIX MHCTPYMEHTOB).

OpnuH 13 IIaBHBIX BBIBOIOB: HEOOXOAKMMO CO3/JaH1e MPUHLMITUAAIBHO HOBBIX IMBHIIMCTUYECKUX
IIPAaBOBBIX MOJIEJIEN, IPABOBBIX MEXaHU3MOB U MPABOBBIX MHCTPYMEHTOB, a[JEKBATHO OTPaKAIOLIUX
COCTOSIHUE TTPABOBOH JEHCTBUTEIBHOCTH U CETOIHSIIHEr0 IPaXk JaHCKOrO0 000pOTa.

Bo MHOrux ciy4asix KaTeropumt «iopuandecKasi 00sI3aHHOCTb», «UCTIOTHEHHE CYyObEKTHBHOM
IPak/IaHCKOM OOS3aHHOCTU» PACCMATPUBAIOTCS CHELMATUCTAaMM B KOHTEKCTE OOLIEH XapaKTepu-
CTUKHU IIpaB U 00s3aHHOCTEN (MOHATUSA, COAEPAKaHU, OCYIIECTBIEHHU U UX UcnoaHeHus ). CooTBer-
CTBEHHO, 9TO OOYCJIOBJICHO PSIZIOM CYIIECTBEHHBIX METOIONOTMYECKHX PUYMH: HEPa3pbIBHOM CBSI3BIO
IpaB U 00S3aHHOCTEN, UX B3aMMOBJIMSHUEM U NMAPHOCTBIO, a TAKXKE C TOUKM 3PEHUs MTPAKTUYECKOM
— yaoOCTBOM aHaJIM3a U OOBSICHEHUsI UX MPaBOBOM MPHUPO/BI IPYT Yepes Apyra.

Hcnonaenne cyObeKTUBHOW TPakAaHCKON OOS3aHHOCTH KOPPECHOHAMPYET OCYIIECTBICHHIO
(peanu3zanmum) CyObeKTUBHOTO I'PakJAHCKOTO MPaBa U TaKKe C 0ObEKTUBHON HEOOXOAMMOCTHIO BXO-
JUT B COJIepKaHue MPaBOBOro OTHOLIeHU . Eciu rpakaHcKoe IpaBo B CyObeKTUBHOM CMBICIIE OTpa-
’KaeT BUJ U Mepy BO3MOXKXHOI'O MOBEAEHHS YIPAaBOMOYEHHOIO JIMLIA, TO I0pUANYecKas 00sS3aHHOCTb
BBIPQXKAET BUJI U MepY JOJKHOIO NMOBeAEeHUs 00s13aHHOro uua. [Toatomy npu oObsICHEHUM KaTtero-
PUH «HUCTIOHEHNE I'PakJaHCKO-TIPABOBOM 00SI3aHHOCTU» 3aKOHOMEPHO 3aTparuBaeTcsi BOMPOC OCY-
IIECTBJICHUS] CyOBEKTUBHOTO I'PaXkJAHCKOTO MPaBa.

TpaauIIMOHHO MOHSITHE «OOsI3aHHOCTh» OMPEEIsIeTCs] KaK «OMpe/IeieHHbI Kpyr NeWCTBUM,
BO3JIOKEHHBIX Ha KOTO-HUOYIb M O€3yCIOBHBIX JUISI BBITOMHEHHs» %8, kak monr!®. B cBoto ouepenp
YUYEHBIMU-TTPABOBEIAMH BBIBOIUTCS U XapAKTEPU3YETCs ClielMaIbHas IPABOBAs KATETOPUs <IOPUIU-

195 J7anau B.A. Cuctema 0GbexToB IpakJIaHCKHX TIpaB B 3aKoHonatenbcTBe Poccun: luc. ... a-pa opun. Hayk. Poctos v/1, 2002.
C.3.

106 Cn.: Badakos B.A. I'paxmanckas nporeccyaibHast o0si3aHHOCTh. Capatos, 2001. C. 4.
107 Mamyzoe H.H. Axtyasbhble pobnembl Teopuu npasa. C. 284.
108 Oowcez0 C. 1. CrnoBaps pycckoro si3bika: Ok. 57 000 cnos / Iog pen. H.IO. IlIBexosoii. 18-e u3g., crep. C. 378.

109 c., Harpumep: Anexcandposa 3.E. CiioBapb CHHOHUMOB pyccKoro si3bika: [TpakTudeckuii cipapoynuk: Ok. 11 000 cuHOHUM.
psnoB. 11-e uzn., nepepad. u pon. C. 109, 282; I'opbauesuu K.C. CioBapb SIUTETOB PycCKOro JiureparypHoro sizbika. CII6., 2002.
C.57.
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Yyeckas 00s13aHHOCTh» 10 — mpe/inrcanHast 0OsI3aHHOMY JIMITY Mepa HeOOXOAMMOTO TIOBE/ICHH S, KOTO-
PO JIMILIO JOJIKHO CJIEI0BATh B COOTBETCTBUM C TPEOOBAHUSIMH YIIPABOMOYEHHOTO B IIENISIX YIOBIIE-
TBOpeHus ero urepecop!!!. I[o maenuto H.M. Mary3oBa, opuanueckast 00sI3aHHOCTb ITPEICTABIISET
co0OH YCTaHOBJIEHHYIO 3aKOHOM TOUHYIO Mepy OOITIIECTBEHHO HEOOXOAMMOro, Hanbojiee pa3yMHOTO U
11e71IecO00pa3HOro TIOBEICHUsI, HAITPABJIEHHOTO Ha YIOBJIETBOPEHHE WHTEPECOB OOIIECTBA U JIMYHO-
cru''2,

Jlekcuyeckuii aHaIU3 MPEUIOKEHHBIX B IOPUAMYECKON HAyKe OIpENesIeHUH MPUBOIUT K
BBIBOJIY, UTO TIOHSITUE IOPUIMUYECKON OOSI3aHHOCTU KaK B OOBEKTUBHOM, TaK M B CYOBEKTUBHOM
CMBICJIE YaIlle BCEr0 PaCKphIBAETCSl Yepe3 CBOI0 Pean3alliio, OCYIIECTBICHUE, JPYTUMH CIOBAMH,
yepe3 Ty COAEpKaTeIbHYI0 COCTABIISIONIYIO, KOTOpasi YKa3blBaeT Ha WACABbHYIO MOJEIb MOBE/ICHNUS,
AeAaTenbHOCTH 00si3aHHOrO Jmia. C TOYKM 3peHUs METONOJIOTMU MCCIICHOBAHUS JIAHHBIN TOAXOM
BBITJISITUT BITOJIHE ONPaBIaHHBIM. JIefiCTBUTENILHO, Ha TIEPBBIH TUIAH BBICTYNA€T MIMEHHO OCYILIECTRIIE-
HUE TPaKJAaHCKO-TIPABOBOM 00S3aHHOCTU. DTO KBUHTICCEHIIMS paccMaTpuBaeMon Karteropuu. Pas-
BUTHE €e, BhIsIBJICHHE U (POPMHUPOBAHNE KAYECTBEHHBIX XapAKTEPUCTHK SIBJISIIOTCS] IPHOPUTETHBIMH,
aKTyaJIbHENIIIMMU 33/1a4aMHU.

Takum 0Opa3oM, KaTeropusi «HUCIOHEHNe CYObEKTUBHOW T'PakJAHCKO-TIPABOBOM OOSI3aHHO-
CTU» — HEOThEMJIEMBII COAepKaTeIbHbIN JIEMEHT MOHATHS «CyObEeKTHBHAS I'PaKIaHCKO-TIPAaBOBAsI
00s13aHHOCTb». OTHAKO OHa TpeCcTaBieHa He TONbKO Kak 00s3aTesbHasi COCTaBIsIoNIast B Mpeasia-
raeMbIX CIENUATUCTAMU Ae(PUHUIMSX IOPUIMUYECKON O0S3aHHOCTH, HO TaKKe U B BBISIBIICHUU €e
CTPYKTYPHBIX 3JIEMEHTOB (COINEp)KaHHsI), B COOTHOIIEHUM C KaTeroprell «CyObeKTUBHOE I'pask/IaH-
CKOE TPaBO».

CoBepIIeHHO JIOTUYHA ¥ TIOHSTHA B 9TOM CJIyYae XapaKTepUCTHKA UCTIOHEHUsT 00S3aHHOCTH.
Hcnonnenne cyObeKTUBHOM TPakJAHCKON 0OS3aHHOCTH — 9TO BO3JEpKaHUE OT 3alpelleHHbIX AeH-
CTBUI JIMOO OCYIIECTBJICHUE OOSI3aHHBIM CYOBEKTOM JICHCTBHA, KOTOPBIE COCTABIISIOT CONCpKaHKE
00s13aHHOCTU. YCJIOBHO (hOPMBI UCTIOTHEHU I OOSI3aHHOCTHA MOXKHO OIPE/IeNTUTh KaK:

a) COCTOSIHME — BO3/IEpXKaHMUEe OT HEJO3BOJICHHBIX JEWCTBHI CO CTOPOHBI OOSI3aHHOTO JIMIIA
(popma ucrionHEeHHsT 00SI3aHHOCTEN MACCHBHOTO THIIA), T. €. KaK omnpeesieHHas (popMa JBIKEHHS
MaTepuH, He SIBJISIOMIAsCS CTATUKON;

0) mporiecc (IBMkeHNe, JMHAMHKA) — COBEpIIIeHHEe 0OS3aHHBIM JIMIIOM TPeOyeMOoro B CUITy 00s1-
3aHHOCTH JeWCTBUSA ((popMa MCHOTHEHHS 0OSI3aHHOCTEH aKTUBHOTO THIIA).

B 3TMMONIOrMYEcKOM 3HAYEHUH CIIOBO <«HUCTIOJHUTB» 3aUMCTBOBAHO U3 CTApPOCIIABSIHCKOTO
sI3bIKa (MCKOHHOE «BBIMIOJIHUTB»), TJIe OHO SIBJSIETCS MpPe(UKCATbHBIM MPOU3BOTHBIM OT «ILTh-
HUTH» — «UCIIOJIHUTBb>» (OT «IITBbHB» — <<HOHHLIﬁ>>), 6yKBEUIbHO — «CAeIaTh YTO-JIMOO MOJTHOCTHIO (IIO
KOHILIa)» 13,

®dopMaTbHO-JIOTUYECKUH, CTATUCTUYECKUN M CHCTEMHBIN aHamn3 (hOpMUPOBAHUS CYIeOHON
MPaKTUKHU TI0 TPAKIAHCKUM JIelaM JIaeT IMPEeACTaBIeHUe O TOM, YTO TPHHSATHE CyAeOHOro perie-
HUS WM UCTIOJTHEHHE CyIeOHOTO pellieH s CyAeOHBIM MPUCTABOM-HCIIOTHUTEIIEM 3a4aCTyI0 OTPaXaeT
cyryoo ¢opMasbHbIA OIXOM, T. €. MPABHIIBHBIN C TOUKU 3peHust (POPMBI M KBAM(PHUKALIIK, TTPUME-
HEHUs 3aKOHA WJIM MTHOTO HOPMATHBHOT'O MTPABOBOTO aKTa.

10 Cu., B wactHOCTH: Boesodun J1/]. KoHCTUTYIIMOHHBIE TIpaBa U 00sI3aHHOCTU COBETCKUX TpaxkiaH. M., 1972; I'pubanos B.I1.,
Enm B.C. I'paxx1aHCKO-TTpaBOBBIe 00sI3aHHOCTH: cofiepkaHue 1 (hakTopsl, ero onpezneistomue // Bectauk MI'Y. Cep. 11. IIpaBo. 1984.
Ne 6; Em B.C. Kateropust 00s13aHHOCTH B COBETCKOM I'pakIaHCKOM IpaBe. Borpock! Teoprn: ABToped. auc. ... KaH[. Iopua. Hayk. M.,
1981; Mamyzoe H.HU. Jluanocts. [paBa. [leMokpatus (TeopeTHuecKkue mpodiaeMbl CyObeKTUBHOTO mpasa). Capatos, 1972; Cemenexo
Bb.M. IOpunnueckue obsi3anHocTr rpaxaan CCCP (Bompocskl Teopun): Iuc. ... kaHa. opun. Hayk. Capatos, 1978; Tapxoe B.A. K
BOIIpOCY O MpaBoBbIX oTHowWeHUs:X // IIpaBosegenue. 1965. Ne 1. C. 21-27; Toacmoii FO.K. K teopun npasootHowmenus. JI., 1959;
Xangpuna P.O. Obuiee yueHue o nmpaBooTHomeHurn. M., 1974.

"1 Cm.: Toacmoii FO.K. K Teopuu npaBootHotenus. JI., 1959. C. 46.

112
Cm.: Mamysoe H.HU. O xateropusix «CyObeKTHBHOE MIPABO» U «IOPUIIYECKasi 00S3aHHOCTh» B CBETE COBPEMEHHOTO ITPABOBOTO
passurus // Jlranocts 1 Bnacts. Poctos H/J1, 1995. C. 26-27.

"3 Cwm.: Mlanckuii HM., Bobposa T.I1. DTIMONOTMYECKHI CIIOBAaph PycCKoro ssbika. M., 1994. C. 113.
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Opnako Bcerja i opuandeckas (opMasbHasi) COCTaBIISIONIasi UMMAHEHTHA JEUCTBEHHOMY
HACTOSIIIIEMY, T. €. IPABIJIBHOMY IO CYTH UCTIOTHEHUIO TPk JAHCKO-TIPABOBOM OOSI3aHHOCTH (@ TaK ke
OTBETCTBEHHOCTH), & 3HAUUT, M HAJJIeKAIIIEH HETTOCPEACTBEHHON peasln3aliii CyObeKTUBHOTO Tpax-
JAHCKOTO TpaBa (OCYIIECTBICHHUS 3aIUTHI IPakAaHCKOTO MpaBa)?

B kauectBe mpumepa BechMa MOKa3aTeIbHbIM MPEACTABIISIETCS JeJI0, pACCMOTpeHHOe ApOuT-
paxHbIM cynoM CapaToBCKOW 00J1acTy.

®I'OY BIIO «CapartoBckuil rocyJapCTBeHHbII arpapHblii yHusepcuter uM. H.M. BaBunosa»
B COOTBETCTBHHM C 3aKJIIOYEHHBIM JJOTOBOPOM IEpeiaio OOMIECTBY C OrPAaHUYEHHON OTBETCTBEHHO-
CThIO «BHOC» CTPOUTENBHYIO TUIOIIA/AKY, pacrookeHHyo B OKTOpbckoM paiione r. CapaTtoBa Ha
nepecevyeHnu yi. ['opbkoro u ya. BaxmeTheBCcKoM, ¢ HAXOASIIMMCS Ha Hell OObEKTOM He3aBepIlieH-
HOT'O CTPOUTEJIbCTBA — JIEBATHITAXKHBIM OOIIEKUTHEM, KOTOPOE MPEICTABIISIIO COO0M COOpYKEeHHE,
cocrosiinee U3 ABYX 3Taxkei u pyHaamenTa. OOIas riomaip mepporo staxa cocranisiia 900,16 kB.
M, 00111 TIomaab Broporo taka — 893,72 kB. M. OO0 «buoc» mocie nepegaun 00beKTa CTpo-
UTEJILCTBA MTPOU3BEJIO HAJICTPOMKY BOCchMM dTaxken Haj nepegaHHbiMu OI'OY BIIO «CapatoBckuii
rocy/1apCTBEHHBIN arpapHbiil yuusepcutet um. H.W. BaBuiosa» neyms staxamu. 17 nexkabps 2001 r.
ApOutpaxHeiM cygoM CapatoBcKoi 001acTy ObLTH IPUMEHEHBI TOCIIeICTBUS HeJIeHCTBUTEILHOCTU
HUYTOXHOM C/IEJIKM U BBIHECEHO pellieHre, B COOTBETCTBUU C KOTOpBIM cyf 00s3a1 OO0 «buoc»
Bo3BpatuTh PI'OY BIIO «CaparoBckuii rocyaapcTBeHHbIN arpapHblii yausepcuteT uMm. H.M. BaBu-
JIOBa» CTPOUTEJIBHYIO TUIOIIA/IKY C HAXOASIIIMMCS Ha Hell 00BEKTOM HEe3aBEpILIEHHOTO CTPOUTEIbCTBA
— neBsatuaTaXHBIM oOmexkuTreM PI'OY BIIO «CapaToBCKuil roCyJapCTBeHHBIN arpapHbIil yHUBEP-
cuter uM. H.M. BaBuioa».

CyneOHbli IPUCTAaB-UCTIOIHUTENTb, BHIEXaB HA MECTO, COCTABHII IIPOTOKON 00 OTCYTCTBUU OOB-
eKTa PEeCTUTYIIMU — He3aBEepUIEHHOro 00beKTa CTpouTeNbcTBA. CBOM BBIBOIBI MTPUCTAB OOOCHOBAI
TEM, YTO BO3BEJEHHOE 3/1aHME CONCPKHT JeCsSTh, a He JEeBATh dTakell. Ha ocHOBaHMM mPOTOKONA
MpUcTaB 0OpaTHiICs B CyJ ¢ TpeOOBaHMEM O TIPEKpalieH!H UCTIOTHUTEIbHOTO ponsBonactea. OO0
«Buoc» obpaTuiiock ¢ 3asBIIeHUEM B Cyl 00 U3MEHEHUH Crioco0a UCTIONTHEHH S Cy/IeOHOTO pellieHusl.
10 nekadpst 2003 r. cya BbIHEC ompeeieHue, KOTOPhIM U3MEHMIT CIIOCO0 WCTIONHEHHUsI CyIeOHOro
pemtenus, 00s3aB OO0 «buoc» ymaruts @I'OY BIIO «CapaToBckuii rocyJapcTBEHHBIH arpapHbIit
yauBepcuteT uMm. H.W. BaBunosa» 909 495 py6. 82 korl. — cymMmy pa3Mepa BIOKEHHBIX (hejiepaib-
HBIX CPEJCTB B lleHax 1984 r.!14

Takum obpazom, cya popMaibHO 3amuTi cyobekTrBHOE MpaBo PI'OY BIIO «CaparoBckuii
roCcyJapCTBEHHBIN arpapHbiil yHuBepcuteT M. H.M. BaBuioBa», ogHako (hakTHUeCKH 3aKpernl BO3-
MOXHOCTb JIPYTOH CTOPOHBI UCTIONHSATh OOSI3aHHOCTD 110 BO3BPATy MMYIIECTBA (JIEHEKHBIX CPEJICTB)
B 00beMe, 3HAYMUTENILHO (B KpPAaTHOM OTHOIIICHWM) MeHbIeM (aktuuecku Heooxomumoro. Cyn He
yues HU BHYIIUTENIbHBIN pasMep UHQISIMY (He MTPOMHAEKCHPOBAB Pa3Mep BJIOKEHHBIX JIEHEKHBIX
CpencTB), HU (PaKTMUYECKYIO PHIHOUHYIO CTOMMOCTh HE3aBEPIIEHHOTO CTPOUTEIIBCTBA, KOTOPast B KpaT-
HOM pa3Mepe MPEeBbIIIAeT MPUCYKICHHYI0 apOUTPAKHBIM CYIOM.

Jpyroii npumep u3 cyaeOHON MPAKTUKH, Te CyIeOHbI MPUCTAB-UCIIOIHUTEb HE UCTIOb3YeT
MPEIOCTABJIEHHBIE €My 3aKOHOM Te WU HbIE 2(h(PEeKTUBHBIE CIIOCOOBI HCIIOTHEHH ST CyA€OHOTO pellie-
HUsA. B 9acTHOCTH, B COOTBETCTBUM C ab3ameM maTthiM 1. 2 cr. 12 ®enepanbHOro 3akona ot 21
monst 1997 r. Ne 118-03 «O cyneOHbIX npuctaBax» !5, ®enepanbHbiM 3akoHoM OT 21 mioHs 1997 r.
Ne 119-®3 «O0 UCTIOTHUTEILHOM IPOU3BOJICTBE» ' 1® CyeOHBIN MPUCTAB-UCTIOTHUTENTL UMEET ITPABO
apecTOBBIBATh, M3bIMaTh, NIEpeJaBaTh HA XPAHEHUE U PEAM30BbIBATh APECTOBAHHOE UMYILeCTBO. B
CBOIO OYepe/ib B MPEAaraeMoM Ha PacCMOTPEHHE Ka3yce Cy/l BHIHOCHT pellleHHe, PyKOBOACTBYSIChH
B MIEpBYI0 ouepeb (POpMaIbHBIMU OOCTOSITENILCTBAMU, HE YTPYKIas ceOsh OMCKOM (PaKTUIECKOro,

14 cm. Apxus ApourpaxHoro cyaa CaparoBckoii obmactu 3a 2003 r. deso Ne 6398/01-25.
15 Cm.: C3 PO. 1997. Ne 30. Cr. 3591.

116 cp . €3 Pd. 1997. Ne 30. Cr. 3592.
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aJIeKBaTHOT'O CJIOKMBIIEHCS CIIOPHOM CHTYallMH PellieH s, KOTOpoe Obl TPeOOBAJIO OT JOJKHUKA Hal-
nexarero (00beKTUBHOTO, CITPABEIMBOTO) UCTIONHEHHU ST TPak TaHCKO-TIPABOBOM OOSI3aHHOCTH.

I'pasxpanmna C. B 2000 r. 3aKJII0YII ¢ OOIIECTBOM C OTPAaHUYSHHOW OTBETCTBEHHOCTHIO « Tpect
Ne 7» OrOBOp [IOJIEBOTO YYaCTHsI B CTPOUTEIBCTBE JKIJIOTO I0oMa, TIo KoTopoMy C. HO/KeH ObUT BHe-
ctu 573 846 py6., a OO0 «Tpect Ne 7» 00s13aHO0 OBLIO MpenocTaBUTh B aripesie 2002 r. AByXKOMHAT-
HYIO KBapTUpy o0mei miommaapio 62 kB. M. ['paxganun C. BBITOTHUI CBOM OOSI3aHHOCTHU B TIOJTHOM
oobeme, a OO0 «Tpect Ne 7» ¢ HOs1Opst 2001 T. MPUOCTAHOBWIIO CTPOUTEbHBIE PaOOTHL. B mioHe
2003 r. rpaxnannH C. oOpatuiics ¢ UCKoM B OKTSIOpbCKUi paiioHHBIN cyp . CaparoBa ¢ TpedoBa-
HUEM O pacTOP/KEHMH JOrOBOpa M BO3BpATE AEHEKHBIX CPEJICTB C HEYCTOMKOM, MPEeLyCMOTPEHHOM
noroBopom. Cyn ynosierBopui TpedoBanus rpakaanuaa C. u B3bickas ¢ OO0 «Tpect Ne 7» 611
917 py6. B mpotiecce UCTIOTHUTETBHOTO TIPOU3BOCTBA Cy/IeOHBIM TIPUCTABOM OBLT BBISIBIEH (DAKT
orcytcrBus Ha Oanmance OO0 «Tpect Ne 7» NeHEKHBIX CPEICTB M IPYrOro UMYIIECTBA, 32 MCKITIO-
YEeHUEM He 3aBEpILIEHHOTO CTPOUTENILCTBOM KIJIOro gomMa. ['paxaanun C. obpartuics B cya ¢ Tpedo-
BaHueM o0s3aTh OO0 «Tpect Ne 7» nepenats eMy KBaptupy Iuiomiaipio 62 kB. M. Cya oTKazas B
YIOBJIETBOPEHUH TPEOOBAHUM, COCIIABIIINCH HA OTCYTCTBUE JIOTOBOPHBIX OTHOIIEHHIA MEXIy Ipak/ia-
HuHOM C. 1 OO0 «Tpect Ne 7», a Takke Ha TO OOCTOSITEILCTBO, UTO /IO C/Ia4M JOMa B SKCILTyaTaIUIO
Y pErucTpalyy B YCTAaHOBJIIEHHOM 3aKOHOM nopsiike npaB Ha kBapTupbl OO0 «Tpect Ne 7» He MoxeT
ObITH COOCTBEHHUKOM JKHJIOTO ITOMEITIeHU s, HAXOIAIErocsl B He3aBePIIIEHHOM JKUJIOM Jome ',

OnHOM U3 caMbIX OCTPBIX, €llle He PEelIeHHBIX MPOoOJIeM B IMPABONPUMEHUTETHON MPAKTHKE
SIBJISIETCS] KICTIOJTHEHHUE TOCYIapCTBOM, CyObeKkTaMu P® 1 MyHUIMITAIBHBIMU OOPa30BaHUSIMU CBOUX
IPakIaHCKO-TIPABOBBIX 00si3aHHOCTEl. OOIIMe MONOKEHNS], TPUHILIUIIBI yYacTHsl JaHHBIX CYOBEKTOB
B I'PaXJAHCKUX OTHOIIEHUSIX OIpeieieHbl, B YaCTHOCTH, B IM1. 5, cT. 13, 16, m. 5 cr. 115, ct. 212,
306, 1069—-1071, a63arie TpetbeMm ct. 1100 'K PD!3,

Tak, B coorBercTBuu € 1. 1 cT. 124 'K P® rocymapctBo, cyobekTol PO 1 MyHUImmnaabHbie
00pa30BaHMs BHICTYNAIOT B OTHOILICHUSIX, PETYJIMPYEMBIX I'PaskIAHCKMM 3aKOHO/IATEILCTBOM, Ha paB-
HBIX HayaJlax C TpaXkJaHaMH U IOPUIMYECKUMHM JIMIIaMH. YCTaHOBJIEHBI HOPMBI T'PakIaHCKO-TIpa-
BOBOH OTBETCTBEHHOCTH IOCYAApCTBa 3a Bpe/l, IPUYMHEHHBIN HE3aKOHHBIMU JEUCTBUSIMU (Oe3eit-
CTBMEM) OPraHOB T'OCYJapCTBEHHOM BJIACTU WM UX JOJKHOCTHBIMU Juiiamu (cT. 53 Koncruryuuu
P®, cr. 16 'K P®). Konkperusaius ykazaHHOro npuHuuna npejacrasieHa Hapsaay ¢ 'K P® u B unbix
HOPMAaTHBHO-TIPaBOBBIX akTax: B 3akoHe PP ot 18 oktsi6ps 1991 r. Ne 1761-1 «O peadbunuranum
KEPTB MOUTUYECKUX perpeccuii»1?, 3akone PO ot 26 anpensa 1991 r. Ne 1107-1 «O peadbunurarmu
pernpeccupoBaHHBIX HaponoB» 2%, 3akoHe P® ot 27 anpens 1993 r. Ne 4866-1 «O6 obOxanoBaHuu B
Cy JEWCTBHI M pelleHui, HapyIIAIOIMX MpaBa U CBOOOIBI rpakaan» 2! u ap.

Takum 00pa3oM, ecTb COBOKYITHOCTb OCOOBIX MPABWJI, YUUTHIBAIOIIMX CHEU(PHUKY PeryIupo-
BaHMSI OTHOIIIEHUH C yJacTHeM IyOIMYHO-TIPaBOBBIX 0O0pa3oBaHuil. BMecTe ¢ Tem, Kak MOKa3bIBaoT
MHOTOYHCIICHHBIE TIPUMEpPBl U3 MPAKTUYECKOHN JIeSATeTbHOCTH, CyIeOHON U CylneOHO-apOUTpakHOM
MPaKTHKH, TOCYAApPCTBO, OpraHbl MyOJMYHOM BJIACTU 3a4acTylo (haKTHUECKH (peasbHO) He HCION-

"7 Cm.: ApxuB OkTsI0pbCKOro paiionHoro cyaa r. Caparosa 3a 2003 r. emo Ne 2-188.

18 Kpome Toro, 3akoHOfaTe1eM PUHSATHI OTASNIbHbIE 3aKOHBI B 00JIACTH TEX WM MHBIX OTHOLIeHniH. CM., Hanpumep: OeniepanbHbli
3aKoH OT 2 aekadps 1994 r. Ne 53-d3 «O 3akynkax ¥ MOCTABKAaX CEILCKOXO3SMCTBEHHON MPOMYKIIMH, CHIPbS ¥ TIPOJIOBOJILCTBUS IS
rocynapctBeHHbIX HyxI» // C3 PD. 1994. Ne 32. Cr. 3303; denepainbHbiii 3akoH oT 13 nekadpst 1994 r. Ne 60-03 «O mocraBkax
TIPOYKIMY JUTs (heiepaibHBIX TocyaapcTBeHHBIX Hy k1 // C3 P®. 1994. Ne 34. Ct. 3540; denepanbHblil 3akoH oT 23 Hos10pst 1994 1.
Ne 79-93 «O rocygapcTBeHHOM MatepuasibHoM pesepse» // C3 P®. 1995. Ne 1. Cr. 3; PenepanbHblil 3ak0H OT 24 HOsAOps 1995 T.
Ne 213-®3 «O rocyaapcrBeHHOM 000poHHOM 3akaze» // C3 PP. 1996. Ne 1. Cr. 6; Penepanbhblii 3akoH OT 11 okTs16pst 2002 1. Ne 161-
@3 «O rocynapCTBEHHbIX U MyHULIUIAIBHBIX YHUTAPHBIX Mpeanpuatusax» // C3 P®. 2002. Ne 48. Ct. 4746; denepabHblil 3aKOH OT
21 mronst 2005 r. Ne 94-03 «O pa3melieHHH 3aKa30B Ha TOCTABKY TOBAPOB, BHITIOJIHEHHE Pad0T, OKa3aHKe yCITyT IS TOCYIapCTBEHHBIX
Y MyHULIUNAIBHBIX Hyk1» // C3 P®. 2005. Ne 30 (u. 1). Cr. 3105.

119 cyp.: Benomoctu BC PCOCP. 1991. Ne 44. Cr. 1428; 1993. Ne 1. Cr. 21.
120 cu.: Benomoctu BC PCOCP. 1991. Ne 18. Cr. 573.

21 Cw.: C6opHUK 3aKkoHOATebHBIX akToB Poccuiickont ®epeparmu. 1993. Beim. 8. Cr. 117; C3 P®. 1995. Ne 51. Cr. 4970.
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HSIIOT CBOM I'PAXIaHCKO-TTPABOBbIE 00S3aHHOCTH, YKJIOHSIIOTCS OT MPEyCMOTPEHHOM 3aKOHOM TIpask-
JaHCKO-TIPaBOBOI OTBETCTBEHHOCTU. B HEKOTOPBIX CIydasix MOXHO OOHAPYKUTh «IOMBITKH Tpsi-
MOT'0 HOPMaTHBHOT'O 32K PEIUIeHH I 32 MyOIMYHO-TTPABOBBIMH 0OPa30BAHUSIMU IIPEUMYIIIECTB U JIBTOT,
OTCYTCTBYIOIIMX Y JPYTMX YYACTHHKOB I'PakJAaHCKOro 00opoTa»!?2, B ueM HeloCTaTKu MeXaHu3Ma
UCTIONHEeHus1 o0si3aHHOCTeN? PaccMoTpuM mprMepsi.

I'pasxnane, BbIMIpaB B cyaax Jieia o (PMHAHCOBBIM IIPETEH3UAM K rOCy/1apCTBY, HAIIPABJISIOT
WCTIOTHUTEJIBHBIE JIUCTHI IS ICTIOTHEHU S BO 2-1 MK pallOHHBIN OT/E CITyKObI CyIeOHBIX IIPHCTABOB
o LleHTpanbHOMY aAMMHUCTPATUBHOMY OKpYTY I'. MOCKBBI. LIeHHBIE ChbMa ¢ UCTIOTHUTEIBHBIMU
JIMCTAMH TIOCTYTIAIOT B 17-e oTaesneHue cBsi3u r. MockBbl, oOciyxkuBaioriee Ciryx0y cyaeOHbIX TIpH-
CTaBOB, OTHAKO UX He 3a0MpaloT ee MpeICcTaBUTENH; MPOJIekKaB MECsI] Ha TIouTe, MMChMa BO3Bpala-
I0TCS1 OTIIPABUTENISIM, KaK HE MOJyYeHHble ajipecaToM. ['paxgaHe nepeodopMIIsIOT LIEHHbIE TMChMa
B 3aKa3Hble, KoTopble Ciyx0a cyneOHbIX TPUCTABOB BBIHY:K/IEHA MoTydaTh. OHAKO U B 9TOM CiIydae
Cryx0a cyneOHbIX MPUCTABOB HUKAKUX WCTIOTHUTENIBHBIX JEUCTBUI HE TIPOU3BOINT: MCIIOTHUTEIb-
HOE MTPOU3BOJICTBO HE BO30YXKJAETCsI, KOS IIOCTAHOBJIEHHS 00 9TOM B3bICKATEITIO HE HAITPABJISIETCS,
WCTIONIHUTEIIbHBIE JIUCTHI HE PErUCTPUPYIOTCS U BO3BpAINAOTCS Has3ay Oe3 ucnonHeHus. Ccbliasch
Ha cT. 110 ®enepanpHoro 3akoHa ot 27 aekadps 2000 r. Ne 150-®3 «O denepanpHOoM O0IKETE
Ha 2001 rog»'?* u mocranoBnenue [IpaButenbctBa PP ot 22 mexadps 2001 r. Ne 143 «O6 ytBep-
xnenun [IpaBui B3bICKaHWsI HA OCHOBAHUM WCTIOJTHUTENIBHBIX JIMCTOB CyAE€OHBIX OPraHOB CPE/ICTB
IO JIEHeKHBIM 00s13aTeIbcTBAM ToJTydaTesiell cpeacTB deaepaibHOrO OlomkeTa» 124, cyneOHble MpH-
CTaBBI-UCTIOJIHUTENN TIpeJlarajy B3bICKaTeIsIM caMUM MpeabsBisaTe Munguny Poccun ucnonHu-
TeJbHbIN JOKyMeHT. Ctatbs 110 ykazanHoro ®enepasbHOro 3akoHa rmacur, uyto [pasurenscrso PO
BIIPABE YCTAHOBUTH TOJIBKO MOPSIOK UCIIOJTHEHUS paCCMaTPUBAEMBbIX UCTIOJTHUTEIBHBIX JIOKYMEHTOB,
HO HE BBOJIUTH HOBBIX CYObEKTOB UCTIONHUTEILHOTO IIPOU3BOJCTBA (T. €. CAMUX B3bICKateseit). Takum
00pa3oM, HapyIaTcs KOHCTUTYIIMOHHBIE TIpaBa Tpak/iaH, 3aKpervieHHble cT. 52, 53 Koncrurymu
Pq)125.

E.A. CyxaHOB COBEpPUIEHHO CIIPaBeJIMBO OTMEYAET, YTO rOCYIapPCTBO, UCIOJIb3Ysl 3aKOHOAA-
TeJIbHbIE BO3MOXHOCTH ITyOJIMYHON BJIACTH, CTAaBUT ceOs1 B IPUBIIIETMPOBAHHOE MoNokeHue. «OTCyT-
CTBUE OIOKETHBIX CPE/ICTB CTAHOBUTCSI OE3YCIIOBHBIM OCHOBAHUEM K OTMEHE JTIOOBIX 00S3aTeIbCTB
rOCy/1apCTBa, XOTs B TPaKIAaHCKOM TIpaBe, Kak JaBHO U3BECTHO, OTCYTCTBHE Yy JIOJKHUKA HEOOXOIH-
MBIX JIEHEKHBIX CPE/ICTB HUKOT/IA HE SIBJISIOCh U HE MOIJIO CTaTh OCHOBAHMEM OCBOOOKICHUSI €TO OT
orBeTcTBeHHOCTH (11. 3 cT. 401 'K P®)» 126,

MOXHO KOHCTaTMpOBaTh, YTO MEXAHWU3M HCIIOJHEHUsI CBOMX OOS3aHHOCTEW TOCYIapCTBOM
JaJIeKO He COBEpILEeHEH W, B YaCTHOCTH, B BOMPOCAX MCIIOTHEHUsI CyIeOHBIX PElIeHuil, YCTaHOBIIe-
HUS MCKJTIOYEHHH B PETyIMPOBAHUN OTHOIIEHHI C y9aCTUEM MyOIMYHO-TTPABOBBIX 00OPa30BaHUI U3
OOIIMX MPaBUJI IPAKAAHCKO-TIPABOBOM OTBETCTBEHHOCTH. [10 BCeil BUAMMOCTH, HYKHBI HOBBIE ITpa-
BOBbIE MHCTPYMEHTHI (TIPAaBOBbBIE CPENCTBA), KOTOPbIE OBl YKPEMMIN OCHOBBI I'PaXKJAHCKUX IPABOOT-
HOUICHUH [1s1 pean3aliy B IPAKTUYECKON e TeIbHOCTA IPUHIUIA PABEHCTBA YYaCTHUKOB IPaXk-
JaHCKOTO 000pOTa.

B cB13U € 3TUM BHIITISAUT 11EIECOO0PA3HBIM MPEAJIOKEHUE O IPUHATAN 3aKOHA, KOTOPBIA ObI
PEeryIMpOBaJl rPpakAaHCKO-TIPABOBYIO OTBETCTBEHHOCTh rOCYJapcTBa, CyObeKToB PD 1 MyHUIMIIAB-
HBIX 00pa3oBaHui 3a Bpel (3a YOBITKM), IPUUMHEHHBIN €ro OpraHaMu U (WJIM) UX JOJKHOCTHBIMU

122 Cyxarog E.A. O6 OTBETCTBEHHOCTH I'OCYIAPCTBA IO IPaX IAHCKO-TIPABOBBIM 00s13aTesibeTBaM // BectHuk Bbiciero ApOuTpax-
Horo Cyga P®. 2001. Ne 3. C. 119.

123 C3 P. 2001. Ne 1 (u. 1). Cr. 2.
124 €3 P®. 2001. Ne 10. Cr. 959. JauHbiii JOKYMEHT YTpaTHJ CHIIy B CBsI3H ¢ u3nanueM [locranosienus [IpasutensctBa PO or
20 mapra 2006 r. Ne 147 // C3 P®. 2006. Ne 13. Cr. 1399.
125 Cm.: Craurosa I'. TloeauTs 6ropokpara // Poccmiickas razera. 2001. C. 7.
126 Cyxanos E.A. O6 OTBETCTBEHHOCTH I'OCY/IapPCTBA O I'Pak IAHCKO-TIPAaBOBbIM 00s13aTesbetBaM // Bectuk Bbiciero Apourpax-
Horo Cyma P®. 2001. Ne 3. C. 124.
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mvamu'?’. Kpome toro, B coorBetcTBuu co CT. 127 'K P® HeoOXomumo MpUHSTH 3aKOH 00 IMMY-
HUTETE TOCYy/IapcTBa U ero coocTBeHHOCTH. He 6e3 ocHoBaHUI TpeyiaraeTcsi MPUHATH (pefepaibHbie
3aKOHBI 00 yYacTHH TOCYJapcTBa B MPEANPUHUMATEILCKON JESITEIbHOCTH, O TOCYJapCTBEHHBIX KOP-
nopanusix '8,

Perienue cyna mo BOCCTaHOBJICHHMIO HAPYIIEHHBIX MMYIIIECTBEHHBIX TIPaB JIMIA U HEOOXOAUMO-
CTH MICTIOJTHEHU 1 O0SI3aHHOCTH €CTh, a (DAKTHUECKOTO BOCCTAHOBJICHU I UMYIIIECTBEHHOTO TTOJIOKEHU S
MOTEPIIEBIIETO JINIIA, T. €. HAJJIeKAIIEero UCTIONHEeHUsI O0sI3aHHOCTH, HET.

O paznrunu IPUINIECKOro U (haKTUIECKOTO UCHIOMHEHHUsT 00513aTeIbCTBA 0OPAIeHO BHUMA-
HUe U B KoHIenmuu coBepIieHCTBOBaHMsI OOIIHMX TOJIOKEHUI 00si3aTeIbcTBEHHOTo npaBa Poccun,
II€ PAaCCMOTPEH [IPyrod aKTyaslbHbIl MPUMEp — YCTAaHOBJIEHHME MOMEHTAa UCIIOJIHEHUS JEHEKHOTO
oOsi3aresibeTBa. [IpaBonpuMeHUTeNbHAS IPAKTUKA 110 IAHHOMY BOIIPOCY CBHIETEIbCTBYET O HEOM-
HO3HAYHOCTH MOAX0A0B. Hempuemnemon siBisieTcst cCUTyalusi, Korja yKa3aHHasi 00s3aHHOCTh CUH-
TaeTCsl UCMOJIHEHHON ¢ MOMEHTa MPeIoCTaBIeHHs] B OaHK MOpYyYeHHs Ha yIUIaTy A0Jra Ipy HaU-
YMU JOCTATOYHOTO OCTaTKa Ha cyeTe JODKHUKA. B 4acTHOCTH, MMEHHO TaKMM 0Opa3oM HaJloroBoe
3aKOHO/IATENILCTBO OIpPEAEIsieT MPaBUIIa UCTIOJTHEHUsT 00sI3aHHOCTH 1O yIuiate Hajora (1. 2 cr. 45
Hanorooro kozmekca P®!?). 1o NprBOIUT K HEONPABAAHHOMY MEPEHECEHHUI0 PUCKA HETIOMyYeHUsI
TIaTexa Ha TmojyJaTesisi CpeCcTB, KOTOPBIN He MIMEET BOBMOKHOCTEN HU B BRIOOpe OaHKOBCKOM Opra-
HU3AIUK TUIATEIBIINKA, HU B «MapIIpyTe IBMKEHUS» ICHeKHBIX cpelcTB. ClieloBaTesbHO, KPeau-
TOp (TOJTyyaTesb CPeJCTB) MONAAAET «B MOJHYIO 3aBUCUMOCTb OT JIEVICTBUI I0JKHUKA, B pE3YJIbTaTe
Yero JIeHe)KHOe 00s13aTeNIbCTBO I0PUINYECKH MOKET CUMTATHCS UCTIOJTHEHHBIM, TOTja Kak (paKThye-
CKM KPeIMTOp He TOoyYaeT MPUIUTAIOLIETOCs eMy 110 00513aTeIbCTBY» 120,

OOmMii BEIBOJI TAKOB: JIJIsI TIOJTHOM peasu3alii CyObeKTUBHOTO IPaXkJaHCKOTO TIpaBa, HaJ|ie-
JKaIlel ero 3aiuThl TpeOyeTcs He TOJBKO (popmasibHOe (aOCTpakTHOE), HO U (pakTUUYECKOe (peasibHOE )
UCTIOTHEHNE CyObeKTHBHOM T'PakJAHCKON 00SI3aHHOCTU. VIMEHHO ¢ 3TOr0 MOMEHTa MOXHO CUUTATh
IOPUMUYECKYI0 00S3aHHOCTh UCTIOJTHEHHOM B TIOJTHOM COOTBETCTBUU C IyXOM M OYKBOW 3aKOHA.

C 1enbio 1aabHENIIEro COBEpIIEHCTBOBAHMUS IPakJaHCKOTO 3aKOHO/ATEIbCTBA MIPEAJIaraeTcs
BHECTH JIONIOJIHeHKe B ab3arl Bropou 1. 1 ¢1. 12 ®PenepanbHoro 3akona «O cyneOHBIX MPUCTaBAX»,
a UMEHHO TIOCJIe CJIOB «CyIeOHbI MPUCTAB-UCTIONHUTENb: IPUHUMAET Mephl IO CBOEBPEMEHHOMY,
TMIOJIHOMY U MIPaBUJILHOMY MICTIOJTHEHHIO UCTIOTHUTEIBHBIX JIOKYMEHTOB» JJO0ABUTh «[TPUHUMAET MEpPhI
10 peaibHOMY ((haKTHUECKOMY) UCIIONHEHHUIO CYACOHBIX peleHuin» 3!,

Kpome Toro, menecoobpaszHo Bikwounth B 1. 2 'K P® ormenbHylo craThio ¢ Ha3Ba-
HueM «VIcroHeHre rpakJaHCKUX o0si3aHHOCTe». VIMeeT 3HaueHre MPUHSATHE JIake psjia CTaTei,
TMIOCBSIIIEHHBIX JI6(PUHUTUBHBIM XaPAKTEPUCTUKAM I'PaXAaHCKO-TTPABOBOM OO0S3aHHOCTH U I'PaXAaH-
CKO-IIPaBOBO¥ OTBETCTBEHHOCTH.

B naHHBIX MOJNOKEHUSAX HEOOXOAMMO MPEAyCMOTPETh OMpE/esieHNe W OCHOBOIOJIAraloIue
TIPUHITUTIBI UCTIONTHEHH S TPaKJAHCKO-TIPABOBBIX 00s3aHHOCTEN %2, B YaCTHOCTH TMPABUJIO, & TOYHEE,

127 Cwm.: @omumesa O.B. ITpUHLMIT TOTHOTO BO3MEIIEHHS YOBITKOB M €r0 Peajin3aliiisi B POCCUHACKOM IPakIaHCKOM IpaBe: ABTO-
ped. auc. ... kaun. ropuf. Hayk. Caparos, 2001. C. 9.

128 Cm.: Anopees B.K. TIpeaiokeHusi TI0 COBEPLICHCTBOBAHMIO IPAKIAHCKOrO, PEAIPUHAMATEIHCKONO 1 KIIALIHOTO 3aKOHO/A-
tenberBa // I'paxaanckoe mpaso. 2008. Ne 1. C. 3.

129.c3 Pd. 1998. Ne 31. Cr. 3824.

130 IMynkt 2.6 pa3n. 1 KoHienimy coBepiieHCTBOBaHMsI OOIIMX MOIOKEHHI 00s13aTeIbcTBEHHOrO npaBa Poccun. TTpoekT peko-
menoBaH [pesuamymom Coseta npu [pesunente PO no koxudukaiym u cOBEpIIEHCTBOBAHUIO Pk AaHCKOIO 3aKOHOATEIbCTBA K
OIMyOIMKOBaHMIO B LieJisiX o0cyxkaeHus1. [Ipotokon Ne 66 ot 12 suBapst 2009 r. (http://www.privlaw.ru).

3! Baguaun E.B. Bomnpock! ncnonHeHnst CyObeKTHBHBIX TpakJaHCKHX oOst3aHHOCTel // BectHuk CapaToBCKO# rocynapcTBeHHOM
akagemud mpasa. 2004. Ne 4 (u. 1). C. 130-131.

132 Borpoc 06 akTyaIbHOCTH MPUHLMIIA UCTIOJHEHU S TPaIaHCKO-IIPABOBBIX 00SI3aHHOCTEN M HEOOXOIMMOCTH 3aKPETUIEHHUS ero B

'K P® HeoqHOKpaTHO MOJHUMAIICS HAMH Ha HayYHO-TIPAKTUIECKHX KOH(DEPEHIMAX, HayYUHO-METOI0JIOTMYECKHUX CEMUHAPaX U «KpYT-
JIBIX cTONax» (cM. 00 3TOoM, HanpuMmep: Basuaun E.B. VicnionHeHne CyObeKTUBHBIX IPaXIAHCKHUX 00si3aHHOCTEH // YHUBepcuTeTCcKas
Hayka — Pecriybimke Bamkoprocran. T. II. I'ymanuTapHble Hayku: Martepuasibl HAyYHO-TIPAaKTHYECKOH KOH(EPEeHINH, TTIOCBAIIEHHOH
95-neTrio ocHOBaHMA bamkupckoro rocygapeTBeHHoro yausepeurera. Ya, 2004. C. 304-307; On orce. HekoTopsle BOIPOCH UCTION-
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OOIIMIA MPUHITMIT I'PAKAAHCKOTO TIPaBa, Mo KOTOPOMY MCTIOJTHEHHE CYOBEKTUBHOM Ipaxk JaHCKOM 00s1-
3aHHOCTH CUMTAETCS] OCYLIECTBIEHHBIM (PEaIM30BaHHBIM), T. €. JOCTUTILIMM CBOEM MPAaBOBOM LIEJIH,
¢ MOMeHTa (hOPMAIBHOTO M (PAaKTHUECKOTO JAOKHOTO, TPEOyeMOro NMOBE/ICHUSI.

§ 3. B3anMocBA3b oCyliecTBIeHNS TPAKIAHCKAX
MpaB ¥ NCNOJIHEHNSI 00sA3aHHOCTEN

C ocMbIC/ieHneM IrpaXJaHCKUX MPABOOTHOIIEHUH B IIUBUJIMCTUKE CBSI3aH KOMIUIEKC PAa3HOIO
pona npodneM — OT MPOSICHEHH ST KITIOYEBBIX MOHATHI 10 OCO3HaHNSI OCOOEHHOCTEN CTPYKTYPhI 3TOTO
NIPaBOBOTO sIBJIeHUs1. HekoTopbie Hanbosee ocTpble MOMEHTHI TpeOyIoT 0co00i pediekcun.

Tak, HayyHasl aOCTpakLusl «I'pakJaHCKWE MPAaBOBbIE OTHOIIEHUs» — OMHApHAsl KaTeropus,
MOCKOJIbKY COCTOUT U3 JABYX HEOThEMJIEMbIX yacTeil. «acTHOMpaBOBOE OTHOILIEHUE MPEICTABISIEeT
coOOl OCHOBAaHHOE Ha IOPUAMYECKOM (DaKTe COOTBETCTBHE MpaBa M OOS3aHHOCTH, KOTOpHIE YCTa-
HABJIMBAIOTCS MEXKAY JrlaMu»'33. Ha Hamn B3mIsi, B KauecTBe IEMEHTOB I'PakJaHCKOTO MPaBoO-
OTHOIIICHHS 1ieJiecooOpa3Hee pacCMaTpUBaTh OCYIIECTBICHHE CYObEKTUBHBIX TPAaKIAHCKUX MPaB U
WCIIOJTHEHHWE COOTBETCTBYIOIIMX MM CYOBEKTHBHBIX I'DaKJIaHCKHX 0Osi3aHHOCTel. Hepa3pbhIBHOCT®,
JAUAIEKTUYECKOE €AMHCTBO (DYHKIIMOHUPOBAHUSI OCYILECTBIEHU S CyObEKTUBHBIX IPaXAaHCKUX I1paB
Y UCIIOJIHEHUsI CYOBEKTUBHBIX I'PakIaHCKUX OOS3aHHOCTEN XapaKTepU3yeT X KakK MapHbIe I0pUIu-
YeCKUe KaTeropiy. DTO NO3BOJISAET MCHOIb30BaTh B HACTOSAILEM UCCIIEJOBAHUM OJVH U3 BaXKHEHUIINX
COBPEMEHHBIX METOJOJIOTMYECKUX MOJXO0I0B — CPAaBHUTEIbHO-TTPABOBOI, OCHOBAHHBINA Ha COMOCTAB-
JIEHUU TPOTUBOIOJIOKHBIX SIBJIEHUIA I0PUANYECKON IeMCTBUTEIBHOCTH.

«...C no3uIMK JAaHHOTO MOAX0/a 3HAUUTENIBHO PACIIMPSIOTCS MO3HABATEIbHbIE BOZMOXHOCTH
IIPY PACCMOTPEHUU TeX WM MHbIX B3aMMOOTHOCSIIMXCS IOPUIMUECKUX SBJIEHUI U IIPOLIECCOB, MOJI-
Hee (PUKCHUPYIOTCS X BHYTPEHHME CBSI3U, YeTUE YCTaHABJIMBAIOTCS KaK JIEMEHTHl €MHCTBA, TaK U
3JIEMEHTHI IPOTUBONIONIOKHOCTH» 3. TlapHbIe HayYHbIE KaTerOpuM B KAYECTBE CIIEeMAIbHOM JIOTuye-
CKOH (pOpMBI HaITpaBJIEHbl HE TOJIBKO HAa KOHCTATaLMIO (DaKTa B3aMMOCBSI3U MEXK/y ONpeeSIeHHbIMU
IOPUIMYECKIMH a0CTPaKIMSIME, HO M Ha MO3HAHUE ACHCTBUTEIBHOTO B3aMMOICHCTBHUS TIPOTHBOIIO-
JIOKHBIX TIPABOBBIX SIBJICHUI, PACKPHITHE MX €IUHCTBA U «CAMOJIBIKEHUS» 133,

Ecnu cyObeKTUBHBIE IPaXkJaHCKKE ITpaBa U 00SI3aHHOCTY B LIMBUJIMCTHYECKOM HayKe TpaJuliv-
OHHO COIOCTAaBJISUIN APYT C APYTOM, YCTaHABJIMBAJIM BHYTPEHHE MPUCYIIME UM ITPU3HAKH, Pa3INyuus
Y €IMHCTBO JAaHHBIX MPOTHUBOIOJIOXHBIX MPABOBBIX (PEHOMEHOB, TO MPOOJIeMe COOTHOIIEHHS OCy-
IIECTBJICHUSI CyOBEKTUBHBIX I'PAKIAHCKUX ITPAB M UCTIOTHEHH S CYObEKTHBHBIX I'PaKJAHCKHUX 00s13aH-
HOCTEH yAessIoch ropa3io MeHbllle BHUMaHKs. B HacTosIee Bpemsi OHa OCTaeTcsi OHOM U3 MaJo-
MCCJIE/IOBAaHHBIX B IIPABOBE/ICHUHU.

Iapbl «cyObeKTHBHBIE I'PakXAaHCKUE MpaBa — CYObEKTHUBHbBIE I'PakJaHCKUE OO0S3aHHOCTH» U
«OCYILIECTBJIEHHE CYObEKTHBHBIX IPAKAAHCKUX TpPaB — UCHOJHEHHE CYOBEKTUBHBIX I'PaKIAHCKHX
00sI3aHHOCTEl» TeHETUYECKH, IETEPMUHUPOBAHHO B3aMMOCBSI3aHbI. [JaHHbIe (hOPMaIbHO-TOTMYECKH
0Opa30oBaHHbIE MPABOBBIE Maphbl eIMHUT (00BEUHSIET) 00mas (pyHAaMeHTaIbHAS] MHCTUTYIIMOHAb-
Hasi OCHOBA, POJOBUJIOBOM XapaKTep COAEpKaHUs UX JUHOro Hayaia. TouHee, OHU «OTpaxakoT B3s-
ThIE€ C TOYKH 3PEHUS €JNHOM OCHOBBI [BbI/IEICHO MHOIO. — E. B.] IPOTUBONOJIOXKHBIE MPOSIBIEHUS €€
CYIIIHOCTH, TIO3UTHBHbBIE U HETaTUBHBIE CTOPOHBI OJIHOTO IPoIiecca [BbIAEICHO MHOW. — E.B.]»!%.
Ortcioaa 1 CXOICTBO MHOTHX COIEPKATENIbHBIX (OMUCATENIBHBIX ) 2JIEMEHTOB B OOJIbILIEH MIIM MEHBIIIEH
CTENeHU — IMHCTBO XapaKTEePUCTUKHU.

HEHUS! TPaXIaHCKO-IIPABOBBIX OOS3aHHOCTEN rocyaapcTBOM // AKTyasIbHbIE MPOOIeMbl YaCTHOIIPABOBOTO PEryMpoBaHus: Matepu-
anel MesxyHaponHo# V HayuHoit KoHgpepeniwu (Camapa, 22-23 anpens 2005 r.). Camapa, 2005. C. 114-116).

133 Hlepuienesuu I'.®. Y4eOGHUK pyccKoro rpaxkaaHckoro mpasa (no usa. 1907 r.) / Berym. cr. E.A. Cyxanosa. M., 1995. C. 56.
13% Manvko A.B. CTuMyITBl ¥ OTpaHUYEHHMs B TIpaBe: TEOPETUKO-UH(POPMAMOHHBIH acniekT. C. 77.
135 Cm.: Hvipros B.B. Iloowmpenre 1 Haka3aHUe Kak NapHble Iopuandeckue Kareropuu: Jluc. ... kang. opus. Hayk. C. 82.

136 Bacunves A.M. [TpaBoBbIe Kareropu. MeTononornyeckue acleKTsl pa3paboTKU CUCTEMbI KaTeropuii Teopun npasa. C. 244.
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Paznmurie naHHBIX nap MpaBOBBIX (PEHOMEHOB MPOSIBIISETCS B MX (DYHKIIMOHAIBHOM IIpeJHA-
3HaueHnu. CyOBbeKTUBHBIE TPaXJAHCKHE MpaBa U OOSI3aHHOCTU OTPAXKAIOT CTATUKY (ONpeaeeHHOe
COCTOSIHHE) TIPABOBOTO OTHOIIEHUS. DTO HjeaTbHasi MOJIENb COCTOSIHHS CYyOBEKTUBHBIX MPaB U 00s1-
3aHHOCTEH, MPABOOTHOIIIEHUSI B 11EJIOM B ONPeeSIeHHbIN 3a(DUKCUPOBAHHBI MOMEHT BPEMEHU.

B omrume ot 3TOrO OCyIecTBIeHne CyObeKTUBHBIX MIPAB M UCTIOJTHEHUE CYObEKTUBHBIX 005-
3aHHOCTEW — 3TO «[JBHKEHHE» IPABOBOrO OTHOIIEHUs, JPYTMMH CJIOBAMH, JUHAMUKA IPABOBOTO
SIBJICHUS1, OTIOCPEYIOIIEro COIMAIbHBIE MPOLIECCHI, PeaIbHOE TIOBEICHNE CYOBEKTOB, HEMTPEPHIBHO U
MOCTOSTHHO TIPOMCXOJISIIIEE BO BpEMEHH U MPOCTPAHCTBE.

Takum 06pazom, (pOpMaIbHO-JIOTMUYECKOMY M CYIITHOCTHOMY COTOCTaBJICHUIO MOTYT TIOJBEp-
raThCsl He TOJIbKO MAapHbIE KATErOpUH MpaBa, HO M, KaK TO HU MapaJoKCaIbHO 3BYUHT, Mapbl KaTero-
pUi WM HECKOJIBKO Tap MPaBOBBIX (DeHOMEHOB, €CJI OHM COofiepKaT B ce0e KOPEeHHOe, OO bEJUHSIIO-
111ee, KOHCTUTYHPYIOILiee CBOMCTBO, TIO3BOJISIONIEE CUUTATh UX €JMHON OCHOBOM Oosiee aOCTPaKTHOTO
KaTeroprajbHOrO psijia Wiv MoHATHsA %7, B 4acTHOCTH, TaKOBBIMU OYIYT SIBJISTHCS Maphl «CyObEKTHB-
HbIE TPaKJAaHCKHUE MIPpaBa — CyObEKTUBHBIE TPaKIAHCKUE 00SI3aHHOCTH» M «OCYIIECTBIICHUE CYOBbEK-
THBHBIX TPAKJAHCKUX TPaB — UCTIOJTHEHNE CYObEKTHUBHBIX TPAKJAHCKUX OOSI3aHHOCTEH».

OHu, Kak CI0kKHbIE MHOTO(DYHKIIMOHAJIbHBIE TPABOBbIC SIBJICHUSI, OTPAKAIOT CTATUKY U JJMHA-
MUKY cofiepaHusi 6osiee MMPOKOM I0PUANIECKON a0CTPAKIMU — IPaKIAHCKOTO TIPABOBOTO OTHOIIIE-
HUS U 1ajiee 10 KaTeropraibHOMY psily — MEXaHW3Ma OCYILECTBIICHU S TPaKJAHCKUX TPaB U UCTION-
HEHUs TPAKJAHCKUX OOSI3aHHOCTEH.

EnuHCTBO M B3aMMOJIEHCTBHE OCYIIECTBIICHHUS TPAXJAHCKHUX MPaB M UCHIOIHEHUsT 0Os3aHHO-
CTe TIPOSIBJISICTCS B IMATIEKTHUECKOM B3aMMOCBSI3H UX CyHTHOCTeN. OTTaNIKUBAasICh OT IaHHOW 0a30-
BOW MPEATNOCHUIKY, MCHOJIB3YSI NeTYKTHUBHBI METOI, MOKHO BBISIBUTh KOHKPETHBIE IMPOSBICHUS
3TOro IPUINYECKOTO (DEHOMEHA.

Bo-niepBbix, Kak CyOBEKTUBHBIC IIPaBa, TAK U CYObEKTHUBHBIE OOS3aHHOCTU MOTYT COCTOSITHCS,
CYILIECTBOBATh M PEATM30BBIBATHCS JIMIIb B PAMKAX OMPEIENICHHOTO MPaBOBOTO OTHOIIEeHUs 8.

JlpyruMu cioBamu, rpaXaaHCKOE MPABOOTHOIIEHUE — HE OCHOBAHME BOZHUKHOBEHUS TPHTSI-
3aHMS K 00s3aHHOMY JIMIly (Jmiam), a ¢popma, T. €. Ta MMPaBOBasi KOHCTPYKIMS, B paMKax KOTO-
PO OCyIIEeCTBIISETCS] CyObEKTUBHOE TPaXJAHCKOE MPAaBO U, COOTBETCTBEHHO, UCTIONHSIETCS CYOBbEK-
TUBHAS TpakJaHCcKas 00s3aHHOCTh. VIMEHHO TOIOOHBIN TIOIX0 T03BOJIsIeT HauOoiee 3(PGHEeKTUBHO
BBICTPOHTH TEOPETUYECKYIO MOJIENTb IIPABOBOTO MEXaHM3Ma rApaHTUPOBAHHOTO OCYIIIECTBIICHHUSI TTPaB
Y UCTIOJTHEHM ST 0OS3aHHOCTEH.

CymiecTByer u ipyrasi BecKas, apryMEeHTUPOBaHHasI TO3UILIUSI, B COOTBETCTBUH C KOTOPOM CYyOb-
eKTHUBHBIE TIPaBa MOTYT ObITh HE TOJILKO JIEMEHTOM MPABOOTHOIIEHH I, KOTOPOMY KOPPECTIOHIUpPYeT
00513aHHOCTb, HO ¥ JIEMEHTOM CJIO)KHOTO TIPABOOTHOIIICHUS 0€3 KOPPEeCHIOHANPYIOIIEH eMy 00s13aH-
HOCTHU: OHU MOTYT BXOJMTH B ITPABOBOM CTATyC IpakaaH, KOMIIETEHIIMIO I0PUANIECKUX JrIL 1%,

Bo-BTOpBIX, CYOBEKTUBHOE MIPABO M CYOBbEKTHUBHASI OOSI3aHHOCTh HE TOJIBKO SIBJISIOTCS TIOHSI-
THSIMH OJIHOTO KaTeropUaJIbHOTO psifia, HO U Ae(PUHUIIMOHHO B3auMocBsi3aHbl. «[Ipencrapnenue oo
omgaoMm, — rircan [".®. [llepieHeBrY, — Hepa3phIBHO CBA3AHO C MPeCTaBIeHreM o Jipyroi» 40, CyOob-
eKTUBHOE T'PaKIAHCKOE MPaBO M CyObEKTHBHAS I'pakAaHCKasi OOS3aHHOCTh OINPEAENSIIOTCS Yepes
CBOICTBEHHbBIE UM OCHOBHbIE XapaKTEPUCTUKH JIPYT Apyra.

137 Cwm. raxsxe: Basunun E.B. Ocy1mecTBiIeHNe NpaB 1 UCIIONTHEHNE 00s13aHHOCTEN B CTPYKTYpe I'pakIaHCKOTO MTPABOOTHOLIEHNS //
Poccuiickuit opuanueckuit xxypHai. 2007. Ne 5. C. 100-104.

38 p nuTepatype 0OOCHOBAHA M MHasl 3aciTyXuBaolas BHuMaHus nosuiust. Tak, .M. Tenkun muer: «IIpaBo BeipaxaeTcs: B
TpeOOBaHUHU COBEPLINTH JEHCTBHE (BO3AEPKAThCS), B (POPMAIbHOM BOBMOKHOCTH (MaTepuasbHasi BOBMOXHOCTD — JIeJIo (pakTa) ocy-
LIECTBUTH TO NMPUTSA3aHKE, BHITEKAIOIIEE U3 TIPABOOTHOIIEHU» (cM.: I'pasknanckoe npaso. T. 1. M., 1944. C. 72).

139 Cm.: AGosa T.E. OxpaHa X035ICTBEHHBIX ITpaB npeanpustiid. M., 1975. C. 20-21.

140 Llepwenesuy I'.®. Ykas. cou. C. 56.
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K npumepy, «ob1iee onpeseneHre CyoObeKTUBHOTO IMpaBa MOKET ObITh OrPAHUYEHO YKa3aHUEM
Ha TO, YTO JIULO HAAEJIEHO MEpPOM BO3MOKHOIO (JO3BOJIEHHOIO) MOBEJECHUS B MPABOOTHOIIEHUH,
o0ecrieueHHON 0OSI3aHHOCTSIMU JAPYTUX JIAID» 141,

B-Tperbux, cyObeKTHBHBIE MpaBa U OOSI3AaHHOCTU KOPPECHIOHIUPYIOT (IIPOTUBOCTOSIT) APYT
APYTY, T. €. SABJISIOTCS KaTerOpUsMHU OIS PHBIMHU.

B-uerBepThIX, CyOBEKTUBHBIE TIPaBa U 0OS3aHHOCTH HE TOJIBKO COOTHOCATCS, HO U HEU30EKHO
AEeTePMUHUPOBAHHO OOYCIIOBIMBAIOT IPYT JpPyTa.

Tak, eciii y mpozaBIia ecThb onpe/esieHHOe MPaBo TpeOOBaHKS B BOZHUKINIEM IPABOOTHOIICHUH
KYIUTA-TIPOZIAKH, TO Y MOKYIATeJisl, COOTBETCTBEHHO, HAIMYECTBYET OOS3aHHOCTh COBEPIINTH OMpe-
JeneHHoe AefcTBre, 1 HaoOopoT. K mpumepy, nponaBily MpuUHAJIEKUT PABO TPeOOBATh OILIATHI
TOBapa B MOJIHOM 00beMe M B HaJUIEKAIMA CPOK, COOTBETCTBEHHO, Ha TIOKYMATesIe JISKHUT 00s3aH-
HOCTb COBEPILUThH YKa3aHHbIE JEWUCTBUS M OCYLIECTBUTh UX HAIJIEKAIIMM 00pa3oM. «YCTaHOBJICHUE
IOpPUJIMYECKOTO OTHOIIEHUSI MMEET MECTO TOrJa, KOIJla U3BECTHBIN I0PUANYECKUI (PAKT CBA3BIBAET
MIPaBO C U3BECTHBIM CYOBEKTOM, BO3JIarast OJIHOBPEMEHHO OOSI3aHHOCTh Ha APYTux» 42, 3aBUCMMOCTh
MEX/1y TMpaBaMH M OOSI3aHHOCTSIMU TaKOBa, UTO 0€3 I0pUANIECKUX 00S3aHHOCTEN UCUe3aeT U CaMo
mpaBo'43,

B-niathiX, cyOBeKTUBHOE Ipask/IaHCKOE MPAaBO M COOTBETCTBYIOIIAS €My CyObEeKTHBHAS I'PaX-
JaHCKasi 00sI3aHHOCTh OTPAKAIOT «CBSI3aHHOCTb» CYOBEKTOB (KpeIuTopa U AOJHKHHUKA) JTAHHOTO Tpa-
BOOTHOIIEHUS 44,

B-1miectbix, cyObeKTUBHBIE ITPaBa U 00SI3aHHOCTY B3aMMO3aBUCUMBI: N3MEHEHHMSI B CONICP:KaHUM
CYOBEKTUBHOTO TIpaBa OJIHOBPEMEHHO BJIEKYT U3MEHEHUSI B COICPKAHUM CyObEKTHMBHON OOsI3aHHO-
CTH, M1 HA00OPOT. DTa JMHAMMKA IIPOUCXOIUT OJHOMOMEHTHO; OHA UMMAHEHTHA pacCMaTpUBAEMOMY
npaBoBoMy siBjieHHI0. CyOBEKTUBHBIE TIpaBa U OOS3aHHOCTU «CTPEMSTCS] K €JUHCTBY, TOXIECTBY,
coBmajieHnIo» ¥, TouHee cka3aThb, «CyObeKTUBHBIC ITPaBa 1 00S3aHHOCTH BOSHUKAIOT OHOBPEMEHHO,
TECHO B3aMMOCBSI3aHbl M COOTBETCTBME MEXY HUMHU He HapyllaeTcsi HUKOTAa» 146, 9To KOHCTUTYH-
PYIOIIUi TPU3HAK, BHYTPEHHE MPHCYIIUI TPABOBOMY OTHOIIIEHHUIO, TO9TOMY €ro HapyIieHHe 0ObeK-
THBHO BEJIET K TMOSIBJICHHIO JECTPYKTHUBHBIX JIEMEHTOB B MPABOOTHOIIIEHUH JTMOO MPEeKpaIiaeT ero.

ITo muenuio B.K. AHpapeeBa, «peryaMpoBaHUe I'paXkJaHCKUX IIpaB HEPEIKO MPOUCXOIUT B
OTpPBIBE OT COOTBETCTBYIOIIUX OOSI3aHHOCTEH, YTO B TEOPETHUECKOM IUIAHE TOJPHIBAET CaMy HJEI0
CYILIECTBOBAHMSI MPABOOTHOIIEHUS KaK 0000IIaloIIel KaTeropuu, MOCKOJIbKY I'Pak/IaHCKUE TpaBa y
JIMIIA MOTYT CYIIIECTBOBATh BHE CBSI3U C OOSI3aHHOCTSIMU Y IPYTHIX JIMIL» 147,

B-cenpMBbixX, yueHble OTMEYAIOT TAKOE CBOMCTBO ((pOpMY €IMHCTBA), KaK B3aMMOIIPOHUKHOBE-
HUe CyObEKTUBHBIX MPaB M 00s13aHHOCTEN 'S,

Kpome nepeuncieHHbIXx 0O00CHOBAaHHBIX XapaKTEPUCTUK LIeJecO00pa3HO yKa3aTh U CUTYAIHIO,
I7ie KOppesiiys MpaB U 00s13aHHOCTEN BbhIpaXeHa HE B MOISIPHOCTH, MPOTUBONIOCTABIEHUN U COOT-
BETCTBUM JIPYT JAPYTY, a B COACPKATETIBHOM, CTPYKTYPHOM U CYOBEKTHOM €IUHCTBE — B BO3MOKHO-
CTU Y OJHOBPEMEHHO HEOOXOAMMOCTH KOHKPETHOMY CYOBEKTY JIeHCTBOBAThH OINpeeIeHHbIM 00pa-

141 A nexcees C.C. Mexanmsm MIPABOBOTO PEryJIMPOBAHUS B COLMAIICTIYECKOM rocynaperse. C. 135.
142

Hlepwenesuu I'.P. Ykas. cou. C. 59.

193 Cm.: Seuu JI.C. O6mas teopus npaga. JI., 1976. C. 165.

144 cm.: Mamyzoe H. 1. JInanocts. [pasa. JIemokparus (TeopeTndecKue nmpodieMsl cyObeKTUBHOTO mpasa). C. 276.

145 Hempaxcuyruii J1.H. Teopust mpaBa ¥ rocyapcTsa B cBs3u ¢ Teopueit HpasctBenHoctu. T. 1. CII6., 1909. C. 172.

146 Kanycmun M. Teopust npaBa (fopuaudeckas gormaruka). T. 1: O6uias normaruka. M., 1868. C. 234.

147 Anopees B.K. K pazpabotke HOBo# penakimu yactu nieppoii ['K Pd // Xozsiicto u mpaso. 2008. Ne 10. C. 51.

148 Cw., Hanpumep: Mamyszoe H.H. AxtyanbHble ipoonembl Teopuu ipaBa. C. 290-296; I'enkun /]. M. CouetaHue npaB 1 00s13aH-
HocTel B coBeTckoM IpaBe // CoBerckoe rocynapctBo U mnpaso. 1964. Ne 7. C. 35; Eauceiikun 11.P. I'paxgaHcKo-IpoLieccyalbHble
npaBooTHoteHus. Apocnasib, 1975. C. 70, 71; Kpawenunnuros E.A., Momosunoskep E. . O enHCTBE CYObEKTUBHBIX ITPaB U I0pPU-
IMYecKuX oOsi3aHHOCTeH // Bompock! Teopuu 1opranieckux oosi3aHHOCTE: Te3nchl MekBy3. Hayd. KOH(. MOJIIOIBIX YUESHBIX-IOPHCTOB.
Boponex, 1988. C. 1-3.
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3oM. CripaBeiiBO OyAeT OTMETUTb, YTO YacTh CHICMATIICTOB MOABEPraeT COMHEHHIO MO0 BOOOIIE
OTBepraeT MmoJoOHYI0 BO3MOKHOCTb 4.

[To HanleMy MHEHUIO, IMBIUJIMCTHKA (KaK U IMMyOJMIHOE MPABO) He UCKITIOYAeT YKa3aHHOTO Mpa-
BOBOTro (peHOMeHa. Te i nHble CyObeKTUBHBIE ITPaBa B TO K€ BPEMsI BBICTYIIAIOT B KAYECTBE IPaskK-
JAHCKO-TIPaBOBHIX 00s3aHHOCTel Y. [lTaHHOE MpaBOBOE SIBJICHHUE SIPKO MPOSIBIISIIOCH B IEPUO] ACH-
CTBUSI COBETCKOH CUCTEMBI TUITAHOBOTO XO3SIICTBOBAHM I, OTCYTCTBHS YaCTHOM (DOPMBI COOCTBEHHOCTH
1 OBUIO OTMEUYEHO YUEHBIMH. «...XO3SMCTBEHHbIE OPraHU3alMK KaK OpPraHbl, BHITONHSIONME HAPO/I-
HOXO3SIICTBEHHBIN TUIaH, 0053aTeIbHO JIOJKHBI OCYLIECTBIISATh CBOU CYOBEKTUBHBIE MTpaBa, MO0 3TO
SIBJISIETCSI CIIOCOOOM BBITIOJTHEHUSI KX COOCTBEHHBIX MPOU3BOICTBEHHO-(DMHAHCOBBIX TUIAHOB» 1) a
TaKKe OCHOBHBIX (DYHKIIHIA, BO3JIOKEHHBIX HA HUX TOCYJapcTBOM 32,

Io Bceit BUAMMOCTH, JAHHOE MOJIOKEHHE MTPEACTABISIETCS MPAKTUIECKU 3HAYMMBIM 1151 (PYHK-
[IMOHUPYIOIIUX B HACTOSIIIIEE BPeMs OTEYECTBEHHBIX TOCYJAPCTBEHHBIX U MYHUIIUIATBHBIX YHUTAP-
HBIX TIPENPUSATHI, a TAKKE FOCYAAPCTBEHHBIX HJIM MyHHUITMIIAIBHBIX YUPEKISHHUIA U, BOSMOXHO, Tpe-
OyeT CBOero OTpakeHHsl B JEUCTBYIONIEM POCCHIICKOM I'PaKAaHCKOM 3aKOHOIATEIbCTBE.

OnHako mogoOHbIe MTPABOBbIE OTHOIIEHHU S, TTIE «IIPABO HE MTPOTUBOIIOCTABIISIETCS 00S3aHHOCTH,
a CIMBAETCs C Hel» '3, akTyasIbHBI M HAIJISAHO MPOSIBIISIIOTCS B ISHCTBYIOIIEM POCCUIICKOM 3aKOHO-
JaTeNbCTBE.

B vactHOCTH, 3aK/TI0UeHME JOroBOpa Ha TOPrax: JIMIIO, BRIMTPaBILee TOPI, UIMEET MPaBo Tpe-
O0BaTh MOANUCAHKS C OPraHU3aTOPOM TOPrOB MPOTOKOMA O Pe3yibTaTax TOProB, KOTOPBI MMeeT
CUJTy JIOTOBOPA. YKJIOHMBIIHMIACS OT OANMCAHUSI TPOTOKOJIA OPraHU3aTOp TOProB 00s13aH BO3BPATUTD
BHECEHHBIN YYaCTHMKOM TOProB 33JaTOK B ABOMHOM pa3Mepe, a TakXke BO3MECTUTb €My YOBITKH,
MIPUYMHEHHBIE yyacTreM B Toprax. Ho B To e Bpems modeanTesnb TOProB He TOJIbKO MMEET MPaBo,
HO U 00s13aH MOAIKUCATh JOrOBOP, B MHOM ClIy4yae OH yTpauMBaeT BHECEHHBIN MM 3a/1aTOK (T1. 5 CT.
448 TK PD).

Jpyroii mpumMep: rpaxIaHCKO-IIPaBOBOM MHCTUTYT I'OCYAAPCTBEHHON PETMCTpAalMU CAEIOK
MpEeAToNaraeT, 4rto Kaxjaas U3 CTOpOH B JOroBope, hopmMa KOTOPOro MpeayCMaTprBaeT rocyiap-
CTBEHHYIO PETUCTPAIINI0 >4, UMeeT PaBo 1 OMHOBPEMEHHO 00SI3aHHOCTh OCYIIIECTBUTh TOCYIapCTBEH-
HYIO PErMCTPalMIO CAETKU B OTHOIIEHHWH TOrO UK MHOro uMmyiiectsa (ct. 164, 165 'K P®).

B o0imeii cucreme 4acTHOTO MpaBa «COBMEIIEHHE» MpaB M 00s3aHHOCTEH (KOorjga ornperesieH-
HOE TIOBeJICHNE CyObeKTa SBMISIETCS OTHOBPEMEHHO U €ro MPAaBOM, M OOSI3aHHOCTBIO) HATIISITHO UILTIO-
CTpUpYeT ceMeNHOe 3aKoHOAaTeNILCTBO. B yacTHoCcTH, B 1. 1 cT. 63 CemeitHoro kogekca P® npsmo
YKa3aHoO, YTO «POIUTENIN UMEIOT TIPABO M 00s13aHBI BOCIIUTHIBATb CBOMX JETEH».

[NonoGHble pUMEpPHl PaCKPBHIBAIOT HE TOJIBKO KOPPECTIOHAMPYIOIIHE CBOMCTBA CYObEKTUBHBIX
IPaKIAaHCKUX MPaB U 0OSI3aHHOCTEH, HO M MX TECHYIO B3aMMOCBSI3b, B3aUMOOOYCIIOBJIEHHOCTh. O0B-
€KTOM B JIAHHBIX ITPABOBBIX OTHOIICHUSIX, KaK MPABUJIO, SIBJISIIOTCS Oiara, MMeIoIIre akTyalbHOe 3Ha-
YeHUe KakK IJIsl CAMUX YYaCTHHUKOB OTHOIIEHWM, TaK W JUIsl TPEThHX JIUII, a TAKXKe JJIs1 TOCyIapCTBa
U OOIIECTBA B LIEJIOM.

Takum 00pa3oM, MOXKHO MPEATIONIOKUTh BO3MOKHOCTb Pa3IMYHON KOH(UTYpalluK, HEOIUHA-
KOBOTO cOYeTaHUs1 (KOppessin) CyObeKTUBHBIX MTPaB U 0OSI3aHHOCTEH B TOM WJIM MHOM IOpHYe-

199 Cwm, Hanpumep: [ yxacsiy P.E. KOHUENIUS CIMsAHUA NTpaB ¥ 003aHHOCTEH M aJMUHUCTPATUBHO-KOMAH/IHbIE METO/IbI YIIPaB-
nenust // CoBerckoe rocyaapctso 1 npaBo. 1989. Ne 7. C. 26-35; Ow sice. VI36paHHbIe TPYABI 10 rpaskJaHcKoMy rpoueccy. M., 2009.
C. 390-402.

150 Cu: I'paxpanckoe npaBo: YueOnuk: B 2 u. Y. 1 / Ilox pen. F0.K. Toncroro, A.Il. Cepreesa. C. 222 (aBtop riassl — A.II.
Ceprees).

! Bacuaves JI. I'paxnanckoe npaso HapomHo#t Pecriyomuku Bonrapuun. M., 1958. C. 59.

152 Cm.: Sxoenes B.®. I'pak1aHCKO-TTPaBOBOI METO[| peryIMpOBaHusI OOIECTBeHHBIX oTHOIIeHu. M., 1972. C. 91.
153 Fenrcun /J1.M. Coueranue npaB ¢ 00s13aHHOCTSIMH B cOBeTCKOM TipaBe // CoBeTcKkoe rocyfapcTBo 1 npaso. 1964. Ne 7. C. 30.

54 Cwm., Hanpumep, cT. 4 PenepanpHoro 3akoHa oT 21 mona 1997 r. Ne 122-®3 «O rocynapcTBEHHON perucTparyy npas Ha
HEABMKMMOE UMYILECTBO U caenok ¢ HuM» (C3 P®. 1997. Ne 30. Cr. 3594). Kpome Toro, 3aKOHOM MOKET OBITh YCTAHOBJIEHA I'OCY-
JapCTBEHHAs! PETUCTPalns CAEJIOK C ABUKMMBIM UMYILIECTBOM ONpPEIETIEHHBIX BUIOB.
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CKOM oTHoIeHuu. LlenecooOpa3Ho yCIIOBHO BBIACTUTE TPY BEPOSATHBIX BApHAHTA COOTHOIIICHUS TIPaB
1 00s13aHHOCTEN:

1) ux nonHas nonsgpHOCTh. K mpumepy, B BOBHUKIIIEM OTHOIIEHUH KYTUIU-TIPOIAKH MTPOJIABITY
MIPUHA/IJICKUT TIPABO TPeOOBATH OTUIATHI TOBAPA B TIOJIHOM 00beMe M B HA/IJICKAIIUI CPOK, COOTBET-
CTBEHHO, Ha IMOKYyMaTeJie JeXKHUT 0OSI3aHHOCTh COBEPINUTh YKAa3aHHBIC NEWUCTBUSI U OCYIIECTBUTH UX
HaJiIexkanmmM obpa3oM. PaccMaTprBaeMblii BapUaHT COYETaHUs CyObEKTUBHBIX MpaB M OOSI3aHHO-
cTeil Hanbosee pacpoCTPaHeH;

2) B3aMMOIIPOHUKHOBEHHE, HEKOTOPOE COBMEINICHHE TIPaBa M OOSI3aHHOCTH B WX OTJIEJIbHBIX
CTPYKTYPHBIX 7ieMeHTax. Hampumep, y4acTHUKY TIOJTHOTO TOBAPHUIIIECTBA OOSI3aHbI TI0 OTHOIICHUIO
apyr Kk apyry B coorBerctBuu ¢ I'K P® 1 1oroBopom ocymecTBisTh KOMIUIEKC T€X WU UHBIX JIeil-
CTBUI: BHECTH BKJIaJ] B oOI1iee uMyItiecTBo ToBapuirei (ct. 1042, 1043), yuacTBoBaTh B OOIINX Jiesiax
TOBApHUIIIEH MO JOCTUKEHHUIO MPEyCMOTPEHHOM JIOrOBOPOM 1iesu AesitesibHOCTU (cT. 1044), uHdop-
MHUPOBaTh O COCTOSTHUM 001X 1iel (cT. 1045), HecTh pacXosl ¥ yOBITKH, CBSA3aHHBIE C COBMECTHOM
nesTenbHOCThIO ToBapuinei (ct. 1046, 1048), HeCTH OTBETCTBEHHOCTh IO OOIIUM 00sI3aTeIbCTBAM
(ct. 1047) u np. Takum oOpazom, Oymyur JOIKHUKOM, KXAbIA U3 TOBAPHILEH SIBJISETCS] OJTHOBPE-
MEHHO U KPEeJUTOPOM, MMEIOIIIM MTPaBO TPeOOBATh OT OCTATBHBIX TOBAPHILICH HAJTEXKAIIEr0 UCTION-
HEHUS YKa3aHHBIX 00513aTeJIbCTB;

3) coBMellieHue, TOX/IECTBO (TI0 CYyTH) CYOBEKTUBHOIO TMpaBa M CYOBEKTUBHOW OOSI3aHHOCTH.
MOXHO MPeanoNIoKUTh, YTO KOTJA COBEpIIEHHE TOrO WJIM WHOTO JISHCTBHSI CTAHOBUTCS OTHOBpE-
MEHHO U TIPAaBOM JIMI[A, ¥ €r0 0OS3aHHOCTHIO TIepejl APYTUM KOHKPETHBIM CYOBEKTOM, TO TOMUHHUPO-
BaTh B KOHKYPEHIIMY COOTHOIIEHUS MPaB U 00sI3aHHOCTEH OyeT 0Os3aHHOCTh JIMIIA,  TIPABO YKa3bl-
BaeTcs MpeXke BCEro ISl TOro, YTOObI TIO3BOJIMTH TPAkKIAHMHY, OPraHU3aIUK WM JOJDKHOCTHOMY
JIVIITY UMETh JOTIOTHUTEIPHYI0 BOBMOKHOCTD BBITIOJTHUTH 3Ty 00SI3aHHOCTD, T. €. JOOUBAThCS peasib-
HOW OCYIIIECTBUMOCTU OOS3aHHOCTH, BOZMOKHOCTH €€ MCIIOJIHUTD, TIOCKOJIBKY caM CYOBEKT 3arHTe-
PECOBaH B UCTIOJTHEHUH JIAHHOUN 00S13aHHOCTH JIMOO B CHITY €CTECTBEHHBIX IIPaB U CBOOO (Harpumep,
OTHOIIICHUSI POIUTENIsl U peOeHKa), OO B CHITy (PyHKIIMOHAILHOTO Ha3HAUEHMs opraHa (OpraHmsa-
LIWX) WIN JOKHOCTHOTO JIMILIA.

«Ecnm vHOra roBopsT O mMpaBe ero... TO 3TO TOJBKO B CMBICTE 00s3aHHOCTU» !>, Tak, 1o
mHenuio M.K. FOkoBa, «B cilydae coueTaHusi CyObeKTUBHOIO MpaBa v I0PUANIECKON 00S3aHHOCTH
y OJIHOTO M TOTO ke CyObeKTa — HAJMIO OPraHnvecKoe eIMHCTBO TpaB U obs3aHHOCTed. [Toatomy
TaKOE COYETaHUE SABJISCTCS MapaJlIeTbHBIM» 16,

Hpyras cymiecTBeHHasi mpodiemMa: 9To MepBUYHO — CYOBEKTUBHOE TIPABO (M, COOTBETCTBEHHO,
ero peajm3aiys) Wik CyObeKTUBHAsA 00S3aHHOCTH (M, COOTBETCTBEHHO, ee wcnonHerue)? Ectb
AKTYaJIbHOCTh B OIpeie/IeHUH TIePBUIHOCTH BOZHUKHOBEHHUSI CYOBEKTHBHOTO MpaBa WK CyObEKTHB-
HOW 00513aHHOCTU B (DOPMUPYIOIIEMCST OTHOBPEMEHHO C HUMH T'PaKJAHCKOM TIPAaBOOTHOIICHUN ?

B.®. fIkoByeB otMeuaeT: «OOSI3aHHOCTH CYIIIECTBYET JIUIIIb TOCTOJIBKY, TIOCKOJIBKY CYIIECTBYET
paBo» 7. B cBOI0 ouepeip, coriamasch ¢ cyxjaeHrueM yaeHoro, JI.A. Yeropaase yTouHsieT, 4To JIaH-
HOE yTBepKAeHue OecCropHO B aOCOMIOTHBIX MPABOOTHOIIICHUSIX, TJie 0OS3aHHOE JIMIO, «HUKAK He
y4acTBYs B IIporiecce MpruoOpeTeHrs: CyObeKTUBHOTO MpaBa, 00s3bIBACTCS YKE TEM TOJIBKO, YTO OHO
eMy He MPUHAJICKUT. YTO ke KacaeTcsi OTHOCUTENILHBIX MTPABOBBIX CBSI3€H, OMOCPEIOBAHHBIX CHCTe-
MO 00513aTeJIbCTB, TO... B HUX CYOBEKTHBHOE MPABO CYIIECTBYET JIUIIH MTOTOMY, YTO KOHTPAreHT
BO3JIaraer Ha ceOd IONT U 00S3aHHOCTh IEHCTBOBATH B LIESIX €r0 CIOKEHU» 198,

155 Hlepwenesuu I'.P. Ykas. cou. C. 56.

156 tOKos M.K. CTpyKTYpOHO-CJIOKHOE COAEpKaHUe I'PakJAHCKUX MPOLIECCyaIbHBIX TPABOOTHOIEHHUIA: ABTOped. JHC. ... KaH.
fopua. Hayk. CBepasioBck, 1972. C. 9.

157 Siosnes B.®. K npo6ieMe TpakIaHCKO-IIPaBOBOTO METO/Ia PEryIMPOBAHNS OOIIECTBEHHBIX OTHOIIEHHUH // AHTONIOTHS ypasb-
ckoy nuBrwIMCTHKA. 1925-1989: C6. cr. C. 370.

198 Yes06a03e JI.A. CTpyKTypa 1 COCTOsIHUE IpakJaHCKoro mpaBooTHomenus. M., 2004. C. 408.
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ITo Bceil BUIMMOCTH, ONPEEIEHHbIN CMBICI B 3TOM €CTh, TOCKOJIbKY OT 9TOrO 3aBUCHUT JOMHU-
HUPYIOIIasi aKTUBHOCTb YIIPABOMOYEHHOU WITH 00SI3aHHOM CTOPOHBL. KTO 10JT5KeH MPOSIBISITh aKTHB-
Hbl€ JEUCTBUS B Pa3BUTUM MPABOOTHOIIEHUS — JAOJDKHUK Wi Kpeautop? Kak npencrasisiercs, 3o
HE BCCTJa 3aBUCUT OT TOI'0, O KaKUX IMPABOOTHOIICHUAX — OTHOCUTEJIbHBIX WUJIA aOCOJTIOTHBIX — nacT
peyb.

K npumepy, B OTHOIIEHHUSIX MO O€3BO3ME3IHON Nepeade UMYIIECTBAa BO BPEMEHHOE TOJb30-
BaHUE, B OTHOIIEHUSX JAAapeHus JOKHUK (CCyloaaTellb, JapuTesib) Bo3jaraeT Ha ce0s1 00sS3aHHOCTh
no 6e3Bo3Me3/IHOI nepefave uMymiectBa. COOTBETCTBEHHO, Y KPeaUToOpa, T. €. JIUIA, YIIPaBOMO-
YEHHOT'O Ha MOJTyYeHHe MaTepuaIbHOro O1ara, BO3HUKAET CyOBEKTUBHOE I'PaskJaHCKOE MPaBo. XOTs
MpEACTAaBJICHHBIC MMPABOOTHOIIECHUSA OTHOCHUTCJIBHBIC, B IMEPBYI0 OYEPEIb BO3HUKACT CY6"beKTI/IBHaH
00SI3aHHOCTb, KOTOPYIO BO3/IaraeT Ha ceOsi 0 COOCTBEHHOM BOJIE (CaMOCTOATEIBHO M HE3aBUCHMO)
JOJDKHHK, 2 BO BTOPYIO Ouepe/ib MOSIBIISETCS] KOPPECTIOHAMpYIoliee el CyObeKTUBHOE MPAaBO Kpelu-
TOpA.

[NepBrYHOCTH CyOBEKTHBHOTO MPaBa 1 (W) CyObEKTUBHOW O0SI3aHHOCTH B I'PaskIaHCKOM ITpa-
BOOTHOIICHWHU BJIUACT HA AMHAMHKY OCYHICCTBJICHUSA Cy6’b€KTI/IBHOFO IpaBa 1 UCIIOJIHCHUE CY6"I)€K-
TUBHOW OOSI3aHHOCTH, T. €. Ha Pa3BUTHE (IBUKEHUE) TPABOOTHOIICHHMSI.
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I'naBa 2
ZamuTa rpakJJaHcKux Nnpas

§ 1. IlonsiTue, popMbI U CNIOCOOBI 3ANTUTHI I'PAKJAHCKUX MPaB

Yacts 2 c1. 45 KoHctutynumn P® ycraHaBiMBaeT IpaBo KaxI0ro 3alMILATh CBOU IpaBa U CBO-
00/bI BceMH CIIOCO0aMU, He 3apellieHHbIMH 3aKOHOM. ["'apanTupoBanHble Konctutynuein PO nnre-
pechl rpaxaaH (KU3Hb, 310POBbE, YECTh M JOCTOMHCTBO) OXPAHSAIOTCS IPaXIaHCKUM IPaBOM ITyTeM
YCTaHOBJICHUS I'PakJaHCKO-TIPABOBOM OTBETCTBEHHOCTH 3a IOCATATeNbCTBO Ha yKa3aHHbIE Onara.
OxpanutenbHasg (PyHKIMA — OJHA U3 IVIABEHCTBYIOIMX B I'PakJaHCKOM Ipase. [laHHOM LieseBou
HAaIlpaBJICHHOCTH OTBEYAIOT OIpeJeIEHHbIE OXpaHuTeNnbHble HOpMBI (cT. 10-16 T'K P®) u oxpanu-
TeJIbHbIE MHCTUTYThI: MHCTUTYT OTBETCTBEHHOCTH 32 HapylleHUe 00513aTesIbCTB, MUHCTUTYT BO3Mellle-
HUS YOBITKOB, MHCTUTYT 3alLUThI YECTH, JOCTOMHCTBA, EI0BOI pelyTali, UHCTUTYT HEOCHOBATE b~
HOro oOoralleHust, THCTUTYT 3allUThl IpaBa COOCTBEHHOCTU U JP.
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KoHen 03HakoMuUTEJIbHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[TpouuTaiitTe 3Ty KHUTY LIEIMKOM, KYIHB IIOJHYIO JIeraabHYI0 Bepcuio Ha JIutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,

WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
coOom.
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