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JI. B. KpyxkanoBa. «CemeliHoe TIpaBo»

JIronmuiia BasiepreBaa Kpy:xauaoBa
CemeitHO€ IpPaBo

OT aBTOpa

Kak m3BecTHO, ceMbsi — 3TO Majas COIMajibHasi OOIIHOCTb, KOTOpas MPEJCTaBIseT COOOM
KpailHe KOHCEpPBATUBHBIII MHCTUTYT: MPOXOAST THICSYENETHs], MCUYE3al0T LieJble TOCydapcTBa U
HapOJIbl, @ CEMbsI, €€ LICHHOCTH: JTI0OOBb, YBaKEHUE, B3aUMOIIOMOIIIb, TIOJIEPKKA, yJacTHe — IPOIOJI-
XKalOT OCTaBaThcsl He3MeHHbIMU. CeMbsi HaunHaeTcst ¢ oopMIleHUsT Opaka, ee YICHOB CBSI3bIBAIOT
y3bl POJICTBA U CBOWCTBA.

TpaauIMoHHO MTPABOCO3HAHKE PYCCKOTO HAPO/IA, /14 M IPYTUX, COCTABIABIIMX Kak Poccuiickyio
nmriepuio, Tak 1 Coerckuii Co103 1 MHOTOHAIIMOHAJIbHYIO HBIHEITHIOK Poccuio, cTponioch npexae
BCEro Ha JIIOOBM M YBaXKCHUM, a HE HAa PA3HOBUIHOCTU TPaKJIAHCKO-TIPaBOBOW cliesiku. [Tostomy
HACTOJTIBKO CJIOJKHO MIPUBHUBAETCS B HAIIEH CTpaHe Takas (popMa ceMEWHbBIX OTHOIICHUH, KaK OpavHbIii
noroBop. JIMuHble HEMMYIIECTBEHHBIE OTHOILIEHHSI CYIPYrOB B MOAABISAIONIEM OOJBIIMHCTBE HOP-
MaMH MpaBa He PeryIupylTcs — OHU PEryJIUpPYIOTCsS CaMUMK CYIpyraMu Ha OCHOBE MODPAJIU, HPaB-
CTBEHHOCTH, HAIIIOHAILHBIX OOBIYACB U TPaIUIIHN.

OpHako B TOCTIeIHEE BpeMs, OCOOEHHO C YYETOM BOCCTAaHOBJICHUsI B IpaBax YacTHOW COO-
CTBEHHOCTU W TpeANpUHUMATEIbCTBA, OOJBIIOE 3HAUYSHNE MPUOOPETAIOT U UMYIIIECTBEHHbIE OTHO-
mieHusi. CeMbs TIPEJICTaBIIsIET COOOM TOCYIapCTBO B MUHHUATIOPE U SIBJISICTCS] XO3SIMCTBEHHBIM CYO'h-
ektoM. Cynpyra MoryT ObITh WwieHaMH (hepMEpPCKOro XO3SHCTBA M OCYIIECTBIIATH COBMECTHO
MIPOU3BOJUTENBHYIO JESTEIbHOCTD; OMUH U3 HUX MOKET BECTU MPeIPUHIUMATENbCKYIO AesITeTbHOCTD
B KauecTBE WHIMBHYAJIBHOTO MpepuHUMATeliss 6e3 0Opa3oBaHUsl IOPUIMUECKOTO JIMIIA; OIUH U3
CYIPYTOB MOXET ObITh KPYITHBIM MpeJIIPHHAMATENIEM, IJIaBO OaHKa WM KOHIIEPHA; UJIH, HAKOHEII,
o0a cyrpyra MOTYT 3aHUMAThCsl TIPEIIPUHAMATENHCKON AESTETbHOCTBIO, @ MOTYT IPOCTO PadOTaTh
B OI0[KeTHOW cepe M MOCTENeHHO CO3[aBaTh CYNpPYXecKylo coOcTBeHHOCTh. Ho B mobom ciy-
Yyae Mek/ly HUIMUA BO3HUKAIOT OTHOIIEHHSI cCOOCTBEHHOCTH. [Toka cemMeiiHast )KU3Hb MPOTEKAET OTHO-
CHUTEJIBHO TJIaJKO, MPOOJeMbl Jieie’ka COBMECTHON COOCTBEHHOCTH He BO3HMKAIOT. OJHAKO Korma
CeMbsI pacnajaeTcs WM OYeHb OJIM3Ka K TOMY, TO UMYIIIECTBEHHBIE CIIOPbI Hen30ekHbl. OHU MOTYT
OBITH YJIaKeHbI MUPHBIM ITyTEM, @ MOTYT CTaTh MPEAMETOM cyieOHoro pazouparenbcTa. Crienuduka
CEMEHMHBIX MMYIIECTBEHHBIX OTHOIIEHUI TpeOyeT 0coO0ro MpaBOBOTO PETYJIMPOBAHMS, UTO U OCY-
miectBiieHoO B CemeitHoM konekce PP (nanee — CK)! ¢ yuerom cooTBeTcTBYIOMMX cTaTeit ['paxkiaH-
ckoro kogekca P® (manee — I'K).

ABTOp C ONaromapHOCTHIO TMPHUMET BCE 3aMEYaHHsl MO0 JAaHHOMY TIOCOOMI0 TIO apecy:
kruzalova@yandex.ru.

! Cemeitmmiit konexe Poccuiickoit denepauun ot 29 nekadps 1995 r. Ne 223-d3 (¢ uzmenenussMu ot 15 Hos6ps 1997 r., 27 nioHs
1998 1., 2 staBaps 2000 r., 22 aBrycra, 28 nekadps 2004 r., 3 wions, 18, 29 nexabpst 2006 r., 21 utons 2007 r., 24 anpesst, 30 vioHs
2008 r.). ITpunsr I'ocynapcrBenHoit dymoit 8 nexadpst 1995 r.
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Tema 1
IlonsaTHE, IPEAMET, METO/1 U IPUHIUIBI CEMENHOI0 MpaBa

Ilpeomemom cemenHoro npasa, B cootsercTBuM ¢ CK, ABiIfeTcs yCcTaHOBJIEHUE YCIOBUM U
MIOPSIIOK BCTYIUIEHHS B Opak, MpeKpalieHne Opaka, Ipr3HaHue ero HepeicTButebHbIM. CeMeitHoe
NPaBO PEryJUpyeT JIMYHbIE HEMMYIIIECTBEHHbIC 1 MMYIIIECTBEHHbIE OTHOIICHUSI MKy CyIpyramuZ,
POIUTENISIMU U J€TbMH, K KOTOPBIM IPUPABHUBAIOTCS YCHIHOBJICHHBIE M YCBIHOBUTENH, A B CIydasx
U npejesax, IpeycCMOTPEHHbBIX CeMEHHbIM 3aKOHOIATEILCTBOM, — MEXK/Iy MHBIMH POJICTBEHHUKAMMU
Y MHBIMM Jiuamu. [Ipuyem perynmpoBaHye Takux MTPaBOOTHOIIEHUH B OTHOLIEHUH 9TUX WHBIX JIUIL]
(HarpuMep, MachIHKY, aAYepULbl, OTYMMBI, MaueXH, (PaKTHUECKHUE BOCITUTATENH U Jp.) KacaeTcsl He
BCEX MMYUIECTBEHHbIX U JINUHBIX HEUMYILECTBEHHBIX OTHOLIEHUI, a TOJIBKO TeX M3 HUX, KOTOpBIE
NPSIMO TIPEAYCMOTPEHbI CEMEHHBIM 3aKOHOIATETHCTBOM .

CemeliHOE IIPaBO TakXke ONpeAesseT (pOpMbl U MOPAJOK YCTPOWCTBA B CEMBIO JIETEW, OCTaB-
mmxcs 0e3 MmornevyeHust poguteseiit, a Takxke MHble (POpMbI YCTPOWCTBA JeTel, O TeM WM MHBIM
NPUYMHAM OKA3aBIIMXCS 0e3 MPUCMOTpa (Harpumep, repenada 1oy orneky, MoneYrnTeIbCTBO, B IIPH-
€MHYIO CEMBIO U T. I1.).

OcoOeHHOCTBIO ITpeMeTa CEMENHOTO ITpaBa sBJIAETCS IPUOPUTETHBIN XapaKTep JMUHBIX OTHO-
11eHui. JINUHBII XapakTep 00yC/IOBJIEH TEM, YTO OTHOIIEHU S CBA3aHBI C TPOJOJIKEHUEM POJIa, BOCITU-
TaHWEM JIeTel, PaBaMy 1 0OS3aHHOCTSIMU MYKa U JKeHbI, POJUTENEH 1 AeTei, MHBIX POICTBEHHUKOB.
MmeHHO cama ceMbsi pelaeT, B IepByI0 ouepeb, COLMaIbHble (PEek/ie BCero MarepuaibHoe ooec-
niedeHre) 1 HpaBCTBEHHbIE IIPOOIEMbI CBOMX WIEHOB. JIMYHBIE OTHOIIIEHHS B OpaKe MpeJonpeaesisioT
U peXMM MMYLIECTBEHHbIX: OpaK CO3aeT BO3MOKHOCTb (DOPMHUPOBAHHUSI COOCTBEHHOCTH CYIPYIOB
U PacropsiKeHusl €10 KaKk Ha 3aKOHHOM, TaK M Ha JOrOBOPHOI OCHOBe. MatepuaibHoe oOecrieyeHue
CYIIPYTOB U OBIBIIMX CYIIPYTOB, €TeH M pOOHTesIell BO3BMOKHO KaK Ha 3aKOHHOH, TaK M Ha JOTOBOP-
HOH OCHOBE, ITPUYEM BO3MOXKHOCTb QJIMMEHTHOTO COZIEPKaHUs U 107151 COOCTBEHHOCTH IIpU €€ pa3-
JieJie 3aBUCUT OT MOPaJIbHO-HPAaBCTBEHHOT'O IIOBEJICHUS CYIIpyra B Opake, Ha/lJIeXKallero UCTIOTHEHNU I
POIOMTETBLCKHUX 0OS3aHHOCTEH 1 T. 1. B 001aCTH JIMUHBIX OTHOIIIEHUIA TPABO ONPEAEIIseT JIUIIIb BHEIII-
HHE TPAHUIIbl MX Havyajla v 3aBepIleHHs: YCIOBUsI BCTYIUICHHS B OpaK M ero pacTOpXKeHUs1, yCTaHOB-
JIeHHe OTLIOBCTBA, YCHIHOBJIEHUE U T. I1. JIMUHBIE HEMMYILECTBEHHbIE IpaBa CyNpPYroB OTHOCATCA K
«MHHMBIM TIpaBam»° (Harpumep, MpaBo Ha B3aMMHYIO JTIOOOBb U yBaKeHHE), TaK KaK 3aKOHOATETb-
CTBO HE 3HAET He TOJILKO CIIOCOOOB UX MPUHYAUTEIBHOTO OCYIIECTBIEHH S, HO U OOLMX I'PaHuUI] OCY-
IIECTBJIEHUS TaKUX IpaB.

OCoOEHHOCTBIO CEMENHOro MpaBa SIBJISAETCS BO3MOXKHOCTb IPUMEHEHUs] K CEMEIHBIM OTHO-
LIEHUsAM HOpM IpaBa Apyrux, nomumo CK, orpacien npasa, Halpumep IpakIaHCKOrO, IpaxkiaH-
CKO-TIPOLIECCYaJIbHOTO NpaBa, COLMAIbHOIO 00ecredyeHusl, TPyA0BOro, KUJIMIIHOTO U Ap., HO IPexXae
BCEr0 BO3MOKHOCTh CYOCHMAPHOTO MPUMEHEHHS TPakJaHCKOTO 3aKOHOJATEbCTBA K PEryIupoBa-

2 JInaHbIMHI (HeI/IMyH_[eCTBeHHbIMI/I) OTHOIICHUAMU ABJIAIOTCA OTHOLICHU A, KaCaloIUECA BCTYIICHUA B 6pa1<, NpeKpaleHus 6paI<a,
SMOLMOHAJIBHBIE OTHOLWIECHUA MEXKAY CylIpyramu, pe€€HUue BOIIPOCOB KU3HU CEMbHU, B])I60pa C]Z)aMI/U'II/II/I TP 3aKJIIOYEHUU U PACTOPIKE-
HUHN 6paKa, OTHOILIECHUA MEXKIY pOOUTETAMU U JIETbMHU, CBA3aHHBIE C BOCITUTAHUEM U O6pa3OBaHI/I€M HeTeﬁ, " ap. I/IMyH_IeCTBeHHLIe
OTHOIIECHUA — 3TO OTHOLIECHUA MEXKIAY CylpyraMu 110 IOBOAY HX 06].].(61"0 W pa3eJbHOIo UMYIIECTBA, AJIMMEHTHBIX 00s13aTeNbCTB U
00s13aTeNbCTB nepea KpeauTopamu.

3 Comnacuo cr. 3 CK PO k CEeMEMHOMY 3aKOHOIATEIbCTBY OTHOCSITCS: Pa3IMYHble MEXIyHapOonHble KOHBEHLIMH IO BOIIPOCaM,
HMEIOIIUM OTHOIIEHHE K ceMeiHOMY MpaBy, paTuduimposanHble PP, Hanpumep, Konsennus o 3ammre npas yenoBeka, KoHBeHIMs
o mpaBax pebeHKa, eiepaibHbie 3aKOHbI (HarpuMep, 3akoH «O0 oreke U MoNevnTesbCTBE» ), IpUHIMaeMbie B cooTBetcTBur ¢ CK
P®, u 3axkonbI cyobekToB PO (Hanpumep, 3akon CankTt-IletepOypra «O colranbHOM Mopiepikke cemMeit, UMeoux aetei» ). [lomumo
3TOrO, psiJi HOPM ceMeiHoro rpaBa coaepxutcs B 'K PO, Hanpumep ct. 256, KoTOpasi peryiupyer 0OIIyi0 COBMECTHYIO COOCTBEHHOCTb
CYIIPYTOB, a TAK’KE B HOPMaTUBHBIX MpaBoBbIX akTax IIpaBurenscrea PD.

4
Hanpuwmep, ycbiHOBIIEHME, TIepeiada B PHEMHYIO CEMBIO U T. II.

5 Hlepwenesuy I'. @. YueOHUK PycCKOTro IpaxaaHcKoro npasa (mo uzpanumio 1907 r.). — M., 1995. — C. 369.



JI. B. KpyxkanoBa. «CemeliHoe TIpaBo»

HUIO OTHOIIEHUH MEXKAY WICHAMHU CEMbU, YTO HANpsMYIO CBSI3aHO C PACIIMPEHHEM IOTOBOPHBIX
Hayas B ceMmeliHoM Ipase. CneunduKoil ceMelHOro mpasa SIBJISIETCSl TaKke U CyLIECTBOBAHUE B
HEM OIpeIeIEHHBIX JIEMEHTOB MyOIMYHOCTH: BMEIIATEIbCTBO TOCYJAPCTBA MPOSIBIISIETCS B 3alUTE
HECOBEPIIEHHOJIETHUX, HEIeeCIOCOOHBIX; TOCYJAPCTBEHHOM PErucTpaliyd Havajla W 3aBepIleHUs
CeMeHO-OpaYHbIX OTHOIIEHUH, 3aKJII0YEHUsI OPaYHBIX ¥ UHBIX IOTOBOPOB.

Takum oOpa3zoM, cemeiiHoe TpaBo, Oyay4r CaMOCTOSITENIBHOW OTPACIIbIO, HAXOAUTCS Ha CTHIKE
MyOIMYHO-TIPABOBOTO M YaCTHOIIPABOBOTO PETyIMPOBAHUS, YTO OMpelessieT Creru@uKy JaHHOM
OTpac/Iy MpaBa py pa3pelieHny KOH(IMKTOB IPaBOBOIO Xapakrepa B 310il cepe. CemelriHOe 3aK0-
HOJIATEJILCTBO HE COINEPIKUT YETKUX KPUTEPUEB, HA OCHOBAHUM KOTOPBIX MOKHO OBLJIO Obl OTIpaHU-
YUTh CEMEWHBIE OTHOIIEHHS OT OTHOUICHHH, PEryIUPYyEeMbIX APYTUMH OTPACISIMU MpaBa, U MpexIe
BCEro rpaxaaHckoro. Takue (pyHIaMeHTa bHbIe MOHATHS, KaK JeecrioCOOHOCTh, MMYIIIECTBO, UMY-
IIIECTBEHHBIE MTPaBa, JIOTOBOP, C/IEJKA, YCJIOBHS UX JEUCTBUTEILHOCTH (HEACUCTBUTEILHOCTH) U T. 11.,
onpezensiorcst [ pak JaHCKMM KOfIeKCOM. B HeM HUre mpsiMo He TOBOPUTCS O PEry/IMpPOBAHUY TPaX-
JAHCKUM 3aKOHOZATEIbCTBOM CEMEWHBIX OTHOIIeHWH, HO cT. 2 'K ykasbiBaer, 4To rpaxigaHcKoe
MIPaBO PETYyIUpPYeT «Apyrue UMyIIeCTBEHHbIC U JIMYHbIe HEMMYIIECTBEHHbIE OTHOIIEHUSI, OCHOBAH-
HbIe Ha PaBEHCTBE, aBTOHOMUH BOJIM M1 UIMYIIECTBEHHON CaMOCTOSITEJIbHOCTU X YYaCTHUKOB» (TI01
JAHHOE TIOJIOKEHUE CYIIPYTH, Hanpumep, BriosHe noanaaat). Cratea 4 CK, B cBOI0 ouepe/ib, ToBO-
PUT O IPUMEHEHUH I'PAXAAHCKOTO 3aKOHOJATEIbCTBA K CEMEWHBIM OTHOIIICHUSIM, HE YPEryJIupOBaH-
HBIM CEMEWHBIM 3aKOHOJATEIbCTBOM, HO OTCYTCTBHE MAaTEPUAILHOTO KPUTEPHS JJIsl TAKOTO pasrpa-
HUYEHHUSI CO3JaeT Onpe/eieHHbIe TPYJHOCTH B IPABOIPUMEHEHUH.

3aKOHO/IATEILHOTO OIpPEIC/ICHNsT TOHATHH «CEMbs», «WICHbl CEMbH», <«KEHIMHA-MaTh»,
«Opak», «CypporaTHoe MaTepUHCTBO» M T. [l. CEMEHHOE 3aKOHOIATEIbCTBO HE COJICPKHT.

B uacrHocTy, Kunmiasiil kogeke P® u takue deaepaiibHble 3aK0HbI, Kak «O craTyce BOEH-
HOCITy)aux»% 1 «O MPOKUTOUHOM MUHMMYME», TI0-Pa3HOMY MHTEPIPETUPYIOT JAHHOE TIOHSITHE
B 3aBHCHMOCTH OT IIPEC/IeyeMbIX LieJIeld. YTOMOBHO-TIPOIECCYabHbINA KOIEKC COAEPKUT ONpe/esieH-
Hble MPUBWJIETUM YI€HaM CEeMbU M POACTBEHHMKaM OOBHHSIEMOrO WJIM MoTeprieBliero. B opunu-
YEeCKOW JIMTeparype IO YroJIOBHOMY 3aKOHOAATENbCTBY MpeolnaaeT TOUKa 3peHUsi O TOM, YTO K
OJTM3KMM TOTEPIIEBIIIEMY JIIIAM OTHOCATCSI POJACTBEHHUKH, IPY3bs, «JIHIIA, CYIb0a KOTOPHIX He 0e3-
pa3nryHa ISl TOTEPIeBIIEro (B CUITY CJIOKUBIIUXCS JIMYHBIX OTHOIIEHWI OHU MPUPABHUBAIOTCS K
OJTM3KMUM POJICTBEHHUKAM)» .

C OTCyTCTBMEM YETKOTO TOJKOBAHHWsI OCHOBOIMOJATAIONIMX TEPMUHOB OBUT CBSI3aH 3aripoc
Koctpomckoit obmactroit Jymsr B Koncrurynmonnsiii Cyn Poccemiickoit ®eneparmu. Kocrpomckast
oOnactHas [lyma rmpocuiia JaTh TOJIKOBaHUE TIOHATHUS «CEMbs», coniepxkarierocs B cT. 38 (4. 1) Kon-
crutyuun Poccuiickoit Penepaiin, coriacHO KOTOpPOM MaTepUHCTBO, ETCTBO M CEMbsI HAXOMATCS
T0J], 3aIUTON TOCYIapCTBa.

Koncturyumonnsiit Cyn Poccuiickont ®eaepauuu onpenenn: «OTka3arh B IPUHATHM K pac-
cMmoTpenmio 3arpoca Kocrpomckoit odnmacTHor Jlymbl, TOCKOJBKY pa3pelleHre MOCTaBJICHHOTO B
HeMm Borpoca Koncrurymmmonnomy Cyny Poccuiickoit ®depepaiiun HerogiBeJOMCTBEHHO» 8. TloHsATHE
«4JIeH CEMbU» He SIBJISIETCS YHUBEPCAIbHBIM, M03TOMY Nieproandecku BepxoBHbiil Cy/ BHIHYKIEH
JaBaTh COOTBETCTBYIOIIEE pa3bsCHEHHE 110 STOMY MOBOLY®.

6 ITynkrom 5 cr. 2 ®enepanpHoro 3akoHa «O craryce BOeHHOCTy)alux» oT 27 Masa 1998 r. Ne 76-03 (c nocnenyommmu u3me-
HEHWSIMH ¥ JOTIOJTHEHNSIMH) K WIEHaM CEMbH BOEHHOCITYKAIIero, Ha KOTOPBIX PaclipOCTPAHSIOTCS JIbTOTHI, FTAPAHTUH ¥ KOMIIEHCAIUY,
OTHECEeHBI JINIIA, HaXOIIIHecsT HA WKIMBEHUH BOSHHOCIYXKAIIero, 6e3 Kaknx-JI1Oo0 MHBIX YCIOBUN 1 OrpaHWYEHHi, KpoMe HaxoXie-
HUSI Ha WKIVBEHUN.

7K 6IM3KIMM OTHOCSITCS TAKIKE KEHHX, HeBECTa, BOCIUTAHHKK, JpyT AETCTBA, CEMEIHBIN Bpad, 3ATb U T. . (CM. I. 6 TOCTaHOBJIEHUS
ITnenyma BepxoBHoro Cyna P® «O cyneGHol npakTuke 1o aenam o6 youiictse» (c1. 105 YK P®)» or 27 sHBapst 1999 1. Ne 1).

8 Omnpenenenne Koncrurynmonnoro Cyga P® or 5 mons 2001 r. Ne 135 «O6 oTkase B IPUHATUM K PACCMOTPEHHUIO 3ampoca
Koctpomckoit obnactHoi [[yMbl 0 TOIKOBAaHUY MOHSTHSI «CEMbsI», cofiepakarerocs B cT. 38 (4. 1) Koncruryrmu Poccniickoit depie-
panum».

9 Pemnenue BoeHHoii Komneruu (BK) Bepxosnoro Cyna Poccuiickoii ®enepanuu ot 20 aBrycra 2002 r. Ne BKITM02-85.
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B cr. 2 3akona Cankrt-Ilerepbypra «O couuanbHON TOMIEPXKKE ceMed, HMEIOIINX
nerei» (2004 r.) naercs cieaylolee MOHsATUE CEMbU U €€ KaTeropuid:

4 ceMbs1 — poAUTENH (3aKOHHBIE MPECTABUTENN) U JIETH, COBMECTHO MPOKUBAIOIINE U BEY-
e ool1ee X034ICTBO;

4 MajlouMyIasi ceMbsl — CEMbsi, MMEIOIasi CPEAHENYIIEBOM AOX0 HHUXKE MPOKUTOYHOTO
MUHMMYMa, YCTaHOBJIEHHOTo Ha Tepputopun Cankt-IlerepOypra;

4 MHOroJeTHasi ceMbsl — POAUTENH, UMEIOIIHE TpeX U 0ojiee HeCOBEPIIIEHHONIETHUX JIETEH,
COBMECTHO MPOKHMBAIOIINE U BEyIIHe 00IIIee X031CTBO;

4 HemoJHAsI ceMbsl — CEMbsl, B KOTOPON €IWHCTBEHHBI POAUTEh MMEeT CTaTyC MaTepu-
OIMHOYKH JTUOO OIMH U3 pomuTesiel ymep.

Takum 06pa3oM, OTHO3HAYHOTO OIpe/eIeHUsT TIOHATUN «CeMbsD», «WJICHbI CEMbU» HE CYITle-
ctByeT. VX ornpenenieHre 3aBUCUT OT KOHKPETHBIX OTHOIIEHU, KOTOPBIE PErYJIUPYIOTCS ONpeesieH-
HBIM 3aKOHOM, YTO BHOCUT IIYTAHUILY B PErYJIUPOBAHUE COOTBETCTBYIOIIMX MpaBooTHOIeHN. Ho Ha
ocHOBaHMM aHaim3a crareil CK MOXXHO BBIBECTH ClIE/lyIOIEe ONpeIeIEHHE.

CeMbsi — 3TO 00beJUHEHHE JIMI, KAK NMPAaBHJI0, MPOKMBAIIINX BMeCTe, CBs3aH-
HbIX B3aHMHBIMH NPaBaMu U 00SI3aHHOCTSIMH, BO3HHKAIOINMH U3 OpakKa, 3aperucTpupo-
BaHHOro B opranax 3AI'C, u3 oTHomeHuil poacTBa, CBOMCTBA, YCHIHOBJIEHNSI UJIH HHOM
¢popmbl yeTpoiicTBa eTell B ceMblo. B 1opunnyeckoii qurepaType CyllecTByeT U TaKOe OIpesie-
JIEHMEe CEeMBH: TI0/1 CEMbEl MPUHSTO MOojIpa3yMeBaTh OCHOBAaHHOE Ha OpaKe WM pOICTBE OObEANHEHUE
JIVLI, CBSI3aHHBIX MEKy COOOM JIMYHBIMUA ¥ UMYIIECTBEHHBIMU ITPABAMU ¥ 00S3aHHOCTSIMH, MOPAJTh-
HOW ¥ MaTepUaJIbHOW OOITHOCTBIO, B3AMMHOM MOJJICPKKOM, BOCIIUTAHUEM JIeTeH, BEICHUEM OOIIEero
XO3SMCTBA.

Cembsi SIBNISIETCS HU C YeM HE CPAaBHUMBIM OOILIECTBEHHBIM OPTaHU3MOM, YIOBJIETBOPSIO-
MM TIeJTBI KOMIUIEKC HACYIIIHBIX YeI0BEUECKUX MOTpeOHOCTeH (B POXKICHUN W BOCIIUTAHUY JICTEH,
JAyXOBHOM OOIIIEHWH, B3aMMHOW MOPAJbHON M MaT€pUaIbHOW TMOIIEPXKKE UIEHOB CEMbU U T. IL.).
Hecmotps Ha To uto CK He copepkuT pacuirdgpoOBKM OCHOBHBIX IOHSATHI CEMEIHOTO IpaBa, Mocye-
Hee SBJISIETCS] CAMOCTOSTENILHOM MOA0TPACIbIO IPakJaHCKOTO MpaBa.

OTHoILIEHN S, peTYJIMpyeMble CEMENHBIM ITPABOM, Ha3bIBAIOTCS ceMeliHbiMu omHoueruamu. VIx
0COOEHHOCTBIO SIBJISIETCS ClIeyIOIIee:

4 BO3HUKHOBEHHE M3 OCOOBIX IOPUINYECKUX (PaKTOB, YKa3aHHBIX B 3aKOHE, a He TI0 COIJiallie-
HUIO (HaIIpuMep, TOJIBKO perrcTpanyst Opaka mopoxkaaeT MPaBoBbIe MOCIEICTBUS B BU/IE YCTaHOBIIE-
HUS CEMEHHBIX OTHOILIECHUT);

¢ [UiAImmics xapakrtep (CocTosiHue B Opake, B POIUTEIbCKUX OTHOIIEHHX, COCTOsTHUE Oepe-
MEHHOCTH, aJTMMEHTOOOS3aHHOCTH U T. T1.);

4 CTpOro JTMYHBIN XapakTep (OHU TECHO CBSI3aHBI C ONpe/IeIeHHBIMY CYOBEKTaMM, HEOTIY K 1a-
€MBI ¥ HE JOITyCKaIOT IIPABOIIPEEMCTBA (B CYIIPYKECTBE, POAUTENILCTBE U T. I1.));

4 Oc3BO3ME3/IHBIN XapaKTep.

CemeiiHOe TpaBO OTHOCHUTCS K pa3psiy OTpacieii yacTHoro rpasa'’. B cemeitHOM mipaBe cyiie-
CTBYeT JIBA OCHOBHBIX METOMa MPABOBOTO PETYIMPOBAHMS — MMIICPATHBHBIA U JAUCTIO3UTHBHBIN.
Memooom peryIvpoBaHUsT CEMEWHBIX OTHOIIEHWHA SIBJISAIOTCS MPEUMYIIIECTBEHHO HMMITEPATHBHbIC
HOPMBI'!, 4TO OOBsCHSIETCA HAIMUMEeM (PaKTHUECKOrO HEpaBEHCTBA U 3aBUCUMOCTH B ceMbe (JIETH,
HepaOOoTaIOIIHIA CYTpYT, IpecTapesible poICTBEHHUKH U T. 11.). Ho BMecTe ¢ Tem Besjie, riie BO3MOXKHO,
3aKOHOZIATEJIEM YCTAaHOBJICHBI UCTIO3UTHBHBIE HOPMBI: CyObEKTaM CEMEWHOro MpaBa MpeJoCTaBIeHO

10
CornacHo XaPaKTEPUCTUKE PUMCKUX IOPUCTOB Hy6JII/I‘IHOe IIPaBO 3alIUIIACT UHTEPECHI TOCYAAPCTBA, YaCTHOE K€ IIPaBO HAIlpaB-
JICHO K BBIT'OJIC YaCTHBIX JIMII.

" Mmnepatueroe perymipoBanme OnpeeNseTcs 3akoHOM | He MOKET GbiTh M3MEHEHO COIIANICHHEM JIHI] (HAIPHUMED, FoCy/1ap-
CTBOM IIPU3HAETCS TOJBKO Opak, 3aperncTpupoBanHelii B opraHax 3AI'C); IMCIIO3UTHBHOE PEryIMpOBaHue — MPSAMO HPOTHBOIONOK-
HOE, B 3TOM CJIy4yae CTOPOHBI MOTYT MEHSATD YCJIOBHS JIOFOBOPA, HAIIPUMED B CEMEIHOM ITpaBe Cynpyram JaeTcs BO3BMOKHOCTb BHIOOpa
pex)rMa CyNpyKeCKOro MMyILECTBa — 3aKOHHBIN WM IOTOBOPHBI.
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MIPaBO COCTABJISITH Pa3JIMUYHbIE COINAIICHUsI (HalpuMep, ajJlMMEHTHbBIE), CYIPYrd UMEIOT MpaBo Ha
COBEpIIIEHNE PA3IMYHBIX CAEJIOK APYT C APYTOM U T. I1. B 11e710M MeTo ceMeiHOro npaBa MOKET OBbITh
OXapaKTepU30BaH KaK JAWCIIO3UTHUBHBIN, COXPAHSIONHNA 3HAYUTESIBHOE KOJINYECTBO MMIIEPATHUBHBIX
HOPM.

Mexay ceMelHBIM M TpPakJAHCKUM TPABOM CYHIECTBYIOT NPUHIMIHMATIbHBIE Pa3IMUMs.
[pex e Bcero oHM KpOITCs B CyObEKTHOM cocTaBe. Tak, cyObeKTaMu CEMEHHOTo IpaBa MOTYT ObITh
TOJIBKO (pr3rUecKre Juia (B TPaskIaHCKOM ITpaBe yJacTBYIOT M IOPUANYECKHUE JIUIA, U TOCYAApPCTBO);
MIpUYeM K 3TUM CYOBbEKTaM MPeqbsBISAIOTCS M OCOOCHHbIE TPeOOBaHUsI — HAIIPUMED, B OpaK MOTYT
BCTYMAaTh TOJBKO pa3HOMOJIbIE JMIia (B IPakJAaHCKOM IpaBe MoJIoBasi MPUHAIJIEKHOCTh HE paccMar-
pUBaeTcsl Kak yCJIOBHE 3aKJIIOYEHHs JOrOBOpA WJIM COIVIAllleHus1). B pa3pelieHnn HEKOTOpPBIX Mpa-
BOBBIX CHTyalluil (YCHIHOBJIEHHE, MOTICYEHHUE, OTeKa, PacTopikeHre Opaka M T. I1.) KJIOYEBYIO POJb
UTpaeT COIMAIbHAS XapaKTePUCTHKA JTUIA. BaXKHBIMU IPUHIIMTIAMU BO3HUKHOBEHUSI M CYIIIECTBOBA-
HUSI CEMEWHBIX OTHOIIEHHH SIBJISIOTCS JOBEpHE, JIIOOOBb, YBAKEHUE U IPyrie SMOLMOHAIbHBIE TIPH-
3HAaKH, TOT/1a KaK B IPaKAaHCKOM ITPaBe He UMeeT HUKAKOTO 3HAYEeHU 1, KaKe MIMEHHO YyBCTBA UCTTBI-
THIBACT, HAIPUMEP, KPEAUTOP K CBOEMY JOIKHUKY (M HaoOopoT). Boee Toro, OCHOBY ceMeiHBIX
OTHOILICHUH COCTABJISIIOT UMEHHO HPABCTBEHHBIE, JIMUHbIE MOTPEOHOCTH, a B IPaXAaHCKHE OTHOIIE-
HUSI CyOBEKT BCTYIAET, Mpecienysl MPeUMYIIECTBEHHO SKOHOMHUECKYIO BHITOAY; yIepO, HaHeCeH-
HBI OJHUM CyOBEKTOM CEMEWHOro IpaBa Jpyromy, HEBO3ZMOXKHO OLIEHUTh B CTOMMOCTHOM BBbIpa-
KEHUH, PACCUMTATh HEYCTONKY (MCKITIOYEHHS — KOMIIEHCAIUSI MOPAJIbHOTO Bpeda 100pOCOBECTHOMY
CYINpYTY B Clly4ae MpU3HaHWs1 Opaka HeISHCTBUTEIbHBIM M HEYCTOMKA 32 HECBOEBPEMEHHYIO BBITUIATY
ATMMEHTOB), TOTA KaK B IPaKJIaHCKOM IpaBe TaKue CIocOObl KOMITEHCAIIMM Bpeda WM HEeUcCIIon-
HEHUsI IOTOBOpa — paclipocTpaHeHHasl MPAKTUKA. B 11eJI0M MOKHO OTMETUTH OIHO ITI00AIbHOE pa3-
JIM4YKe MEXIy CEMEWHBIM U IPaXJAaHCKUM MPABOM — JIOMUHHPOBAHUE JIMYHBIX, HEUMYIIIECTBEHHBIX
OTHOILICHUH HaJl UMYIIIECTBEHHBIMH, UX [JIABEHCTBYIOIAS POJIb B CEMEWHBIX OTHOIICHHSIX.

K npunyunam (ocHoBoronaraioniM UHCTUTYTaM, PYKOBOASIIMM IOJIOKEHUSIM) CEMENHOro
IIpaBa OTHOCATCS CJIEAYIOLIHE:

¢ npusHanue B Poccuiickoit ®epepanyu TOIbKO Opaka, 3aperMCTPUPOBAHHOTO B OpraHax
3AI'C;

4 IpUOPUTET CEMENHOTO BOCTIUTAHUS JIETEH;

4 100pOBOJILHOCTH OPAYHOTO COI03a MYKUMHBI U KEHIIUHBI (IIPABO KK I0TO MYKUYMHBI M KakK-
JIOM SKeHITIMHBI BHIOpaTh ce0e COOTBETCTBEHHO KEHY WJIM MYXKa [0 COOCTBEHHOMY YCMOTPEHUIO) (J1aH-
HBI TIPUHIMI MTPEATOaraeT 1 BO3MOKHOCTh CBOOObI pa3Bojia KaK IO KeJaHUI0 00OUX CYIpPYroB,
TaK U 10 3asIBJIEHUIO TOJIBKO OIHOTO U3 HHX);

4 paspelieHre BHYTPUCEMENHBIX BOIPOCOB MO B3aMMHOMY COTJIACHIO (pacxofioBaHUe OOIIMX
CPEeICTB CYNpPYIoB; BJaJICHUE, MOJb30BAHUE U PACHOpsDKEHHE OOIIMM MMYILIECTBOM; 3aKJIIOUYEHHE
cynpyramu OpadyHOro JOroBopa, yCTaHaBJIMBAIOIIETO JOTOBOPHBIN PEKUM MX UMYIIIECTBA, HJTH COTJIa-
IIeHus1 00 yIuiate aJIMMEHTOB Ha COfIepKaHue HyKJAIOIIErocsi HeTPyA0CIOCOOHOTO CyIpyra; nopsi-
JOK HECEHMsI KaXAbIM U3 CYNPYroB CEMEMHBIX PacXOfIOB; BHIOOP 0OPa30BATENILHOTO YUPEKACHUS U
dbopmbl 00yueHus nereit u zp.);

4 cyneOHas 3alMTa CeMEHHBIX MpaB (JI0OOM CIOp, CBA3AHHBIN C HAPYIICHUSIMUA CEMEHHBIX
MpaB ¥ 3aKOHHBIX UHTEPECOB, TI0 MCKY 3aMHTEPECOBAHHBIX JIUI] TOIJICKUT PACCMOTPEHHIO M pa3peliie-
HUIO CyIOM). BaskHOe 3HaueHre B pean3aliy PUHIUIIOB CEMEHOTO 3aKOHOATEIbCTBA UMeeT 00s1-
3aTesibHasi TOCYJapCTBEHHAs MOAIePKKa CEMbH, MATEPUHCTBA, OTIIOBCTBA U AeTcTBa. [IpaBa rpakaan
B CeMbe MOTYT ObITh OrPaHUYEHBI TOJIFKO HA OCHOBAHUM (pefiepaibHOTO 3aKOHA M TOJIBKO B TOW Mepe,
B KaKOH 3T0 HEOOXOMMO B LIEJISIX 3aIMThl HDABCTBEHHOCTH, 3[JOPOBbSI, ITPAB U 3aKOHHBIX MHTEPECOB
YIEHOB CEMbH U UHBIX TpaxaaH (1. 4 ct. 1 CK). Dta Hopma rapaHTHpyeT 3allUTy OT IPOU3BOJIBHOTO
yIIeMJIEHHSI CEMEMHBIX MTPaB CO CTOPOHBI KaK OTAETbHBIX TPaXkJaH, TaK ¥ TOCYJapCTBEHHBIX OPTaHOB.
[Tpu 3TOM 1MOA 3AIMTON 3J0POBbS MOAPA3YMEBAETCSI OXPaHA HE TOJIBKO (PU3UYECKOro, HO U AyXOB-
HOT'O 37I0POBbSI WIEHOB CEMbH, OCOOEHHO JieTel (OrpakieHue OT MpoIaraH/Ibl HACUIINSI, JKECTOKOCTH,
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cekca, nmopHorpacduu u T. 1.). [IoHATHE HPAaBCTBEHHOCTU 3aKJII0YAETCsI B COOJIOICHNH TPaXJaHAMU
CYILIECTBYIOIIMX IMPUHIMIIOB ¥ TIPABIJI OBeeHUsl. UTo KacaeTcsi ceMEeMHbIX MPaB U 3aKOHHBIX MHTe-
PECOB WIEHOB CEMBH, TO UX cofep:kaHue 3akperuieHo B Hopmax CK (Hanpumep, coracho ct. 73 CK
CYJl MOXET C y4eTOM MHTepecoB peOeHKa MPUHATH pelieHrne 00 oToOpaHuK peOeHKa y poauTese
(omHOTO M3 HUX) 0€3 JIMIIEHUs UX POAUTENBCKUX MpaB (TO €CTh OrPAHIYUTh POOUTENILCKUE TIPaBa);
1. 4 c1. 66 CK maet npaBo BOCIHUTATEIBHBIM, JICUeOHBIM YUPEKICHUSM U YUPEKISHUSIM COLHATBHOMN
3aIIUTHI OTKA3aTh POIUTEINIO, TIPOXKUBAIOIIEMY OTAEIBHO OT peOeHKa, B PelOCTaBIeHNH HH(pOpMa-
[IMM O HEM B CITy4yae HaJIM4Msl yrpo3bl IS )KU3HU U 3I0POBbsI peOEHKA CO CTOPOHBI 3TOTO POAUTEIIS).
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Tema 2
TI'ocynapcrBeHHas moajep-KKa
cembu B Poccuiickoii ®enepanyu

locynapcTBeHHast monaep:kKa ceMbU, MAaTEPUHCTBA, OTIIOBCTBA U IETCTBA 3aKperlieHa B CT. 7 U
38 Koncrutyuuu PO.

Cembs B Poccumiickoit depepatiun — 0OBEKT TOCYAapCTBEHHON CEeMEWHOM MOJIUTUKU, KOTO-
past B CBOIO Ouepe/b SIBJISIETCSl COCTABHOW YaCThiO COLMANIbHON monuTtuku P® u mpencramisier
co00ii LIEJIOCTHYIO CUCTEMY TTPUHIIUIIOB, OLIEHOK M Mep OpraHU3allMOHHOTO, SKOHOMUYECKOT0, Ipa-
BOBOI'0, HAyYHOT0, MH(POPMAITMOHHOTO, MPOMAraHJUCTCKOrO0 U KaJpOBOrO XapaKTepa, HarpaBieH-
HBIX Ha YJIy4YllleHHe YCJIOBHUI U MOBBIIIEHUE YPOBHS KU3HU ceMbd. Llesb rocynapcTBeHHOM ceMeit-
HO¥ MOJIMTUKH 3aKJTI0YaeTCsl B 00ECIieueHUH roCyIapCTBOM HEOOXOIMMBIX YCIIOBUH JIJISI peaii3allum
ceMbell ee (PyHKIIUI ¥ IOBBIIIEHUH KaYeCcTBA )KU3HU CEMBH.

OcHoBHbIe HalpaBJIeHUsl TOCYIAPCTBEHHOW CEMEMHON MOMUTUKY BKIIIOYAIOT: a) obecreyeHre
YCJIOBUM IJIsl TIPEOIONICHUsI HETaTUBHBIX TEHAEHIIMIA U CTaOUIN3aIlMd MaTepUaIbHOTO TOJIOKEHUS
CeMei, YMEHbIIIeHne OCJHOCTH W YBEJMUYEHHE MOMOIM MAaJIOMMYIIUM CeMbsM; 0) oOecrieueHre
padOTHUKAM, UMEIOIINUM JIeTeld, ONarorpusiTHBIX YCIOBUM /1711 COYETAHUSI TPYAOBOM IEATETBHOCTH C
BBITIOJTHEHUEM CEMEWHBIX 00S3aHHOCTEN; B) KapAUHAILHOE YIIyUllleHHe OXPaHbl 30POBbsI CEMBH; T')
yCHUJIEHHE TIOMOIIIM CEMbE B BOCITUTAHUH JIeTeH 2.

B Poccuiickoit depepaiiuii OCHOBHBIMY MPUHIIMIIAMY TOCYIAPCTBEHHOW CEMEWHOMN MOTUTUKU
MPOBO3IJIAIIEHBI: ) CAMOCTOSITEJIbHOCTh MU aBTOHOMHOCTh CEMbU B MPUHSATUU PEIIEHUI OTHOCH-
TEJIbHO CBOETO Pa3BHUTHsI; 0) PaBEHCTBO CEMel M BCeX MX WICHOB B IpaBe Ha MOMICPIKKY HE3aBU-
CHMO OT COILIMAJIBHOTO TOJIOXKEHHUSI, HAITMOHATbHOCTH, MECTa JKUTEIbCTBA M PEIUTUO3HBIX yOexke-
HUI1; B) MPUOPUTET MHTEPECOB KAXKJOro peOeHKa He3aBUCUMO OT OYEPEIHOCTH POKICHUS U OT TOTO,
B KaKoW CeMbe OH BOCIUTHIBAETCS; T) PABHOIIPABUE MEXAY MYKYMHAMH U KEHIIMHAMH B JIOCTH-
keHuu OoJiee CIpaBeIMBOrO pacrpeiesieHns] CEMEeMHBIX 00sI3aHHOCTEH, a TaKke B BO3MOKHOCTSIX
caMopeaJi3alliy B TPYIOBOH cpepe 1 B OOIIECTBEHHOMW AESTETbHOCTH; /1) €MHCTBO CEMEWHOM TOJIH-
TUKU Ha (peJiepasibHOM U PErMOHATIbHOM YPOBHSIX; €) MAPTHEPCTBO CEMbU U TOCYAAPCTBA, pa3JiesicHre
OTBETCTBEHHOCTH 32 CEMbBIO, COTPYIHUYECTBO C OOIIECTBEHHBIMU OObETUHEHUSIMU, OJIarOTBOPHUTEITH-
HBIMH OPTaHU3AIMSAMY U MTPEATPUHUMATEISIMU; K) TIPUHATHE Ha ceOs1 TOCYTIapCTBOM 00s13aTe IbCTB
1o 06e3yCJIOBHOM 3alllUTe CEMbU OT HUILETHI U JIMIIEHUH, CBS3aHHBIX C BBIHYXJIEHHOW MUTpalUei,
Ype3BbIUAHBIMU CUTYAIIMSIMU TTPUPOIHOTO U TEXHOTEHHOTO XapaKTepa, BOMHAMU U BOOPYKEHHBIMU
KOH(IMKTaMHU; 3) OCYyILeCTBIeHUe NP hEepeHIMPOBAHHOIO MOAX0a B MPEIOCTABICHUN TapaHTUI
10 TOAIIEPKAHUIO COIMAILHO TIPUEMJIEMOTO YPOBHSI JKU3HU ISl HETPYJOCTIOCOOHBIX YJIEHOB CEMbH
Y CO3JIaHME SKOHOMHUYECKM aKTHBHBIM WICHAM CEMbH YCJIOBHM JIIsl 0OecTieueHrsl 01arocoCTOsIHUS
Ha TPY/IOBOU OCHOBE; M) MIPEEMCTBEHHOCTh U CTAOWIIBHOCTh MEP TOCYIApPCTBEHHOM CEMEHOMW IO -
THKH .

3amuTa ceMbu, MaTEpPUHCTBA M JIETCTBA MMEET KOMILIEKCHBIA XapaKTep U OCYILECTBIISETCSA
MyTeM MPUHSTUS pa3HOOOPA3HBIX TOCYIAPCTBEHHBIX MEP MO YKPETUIEHUIO U MOJIEPKKE CEMbU.

OnHON W3 OCHOBHBIX CTPaTErMUYECKUX 3a[ad COLUAIBLHOM TOJMTUKUA TOCYAAPCTBA SBIISETCA
CO3/1aHNe HEOOXOIUMBIX YCJIIOBUH ISl peaTu3alli CEMbEl e¢ SKOHOMUIECKOH, BOCITPOU3BOICTBEH-
HOW, BOCHMTATEIbHON M KYJIbTYpPHO-TICUXOJIOTMYECKOW (DYHKIMIA, MOBBIIIEHUE KauyecTBa KU3HU
cemeil. B cBa3u ¢ stum KoHuenmwmen aemorpadpuueckoro passutus Poccuiickor ®enepanum Ha

12 Iynkr 18-21 Ykaza [pesunenta PO ot 14 mas 1996 r. Ne 712 «O6 OCHOBHBIX HAIpaBJICHUSAX TOCYJAPCTBEHHON CEMEHHOM
MOJIUTUKW» (C M3MEHEHUsAMH OT 5 okTs10pst 2002 1.).

13 ITyHkT 9-17 «OCHOBHBIX HalpaBJIeHUi TOCyIapCTBEHHOW CEMEWHOMN MOIUTHKI».

11



JI. B. KpyxkanoBa. «CemeliHoe TIpaBo»

nepuon a0 2015 roxga, omoOpenHoi pacnopsixkenueM [IpaButensctBa PO ot 24 centsops 2001 r.
Ne 1270-p'4, mpemycMOTpeHO BCECTOPOHHEE YKpeIUIeHHe HHCTUTYTa CeMbU Kak (pOPMBI TapMOHWY-
HOU )KU3HEJeSTeIbHOCTH IMYHOCTH, 0OeCTieueHre aIpeCHOI COIMAIBHOM 3aIIUTHI CEMbU U CO3JaHUE
MIPEATIOCHUIOK JIJISl TIOBBIICHUS POKAAEMOCTH UCXOMS U3 TaKMX MPHOPUTETOB, KaK: a) TIOBBIIICHUE
MaTepraIbHOTrO OJaroCOCTOSIHUS, YPOBHS U KAuecTBa KU3HU CEMbHU; O0) TOBBIILICHUE BOCITUTATEIIb-
HOTO TOTEHIMajla CeMbH; B) CO3/IaHME COIMATLHO-9KOHOMUYECKUX YCITIOBHM, ONAronpusATHBIX IS
POXIEHHMSI, CONlep)KaHUsI U BOCIIMTAHMS HECKOJIBKUX JIETe, BKJIIOUasi YCIOBUS [T CAMOpEaT3alluu
MOJIOAICXKH, B TOM YHMCJIe TTOTy4YeHre 00IIero 1 mpogecCHOHAILHOTO 00pa3oBaHusl, padoTy ¢ JOCTOM-
HOW 3apa0O0THOM IJIATOM, a TaKKe BO3MOKHOCTb OOECIIEUYNTh CEMbIO COOTBETCTBYIOIIUMU HKUJTHIII-
HBIMU YCJIOBHAMM; T) oOecrieueHre pabOTHUKAM, UMEIOIIUM JIETeH, YCJIOBUH, OJIaronpusATCTBYIOIIUX
COYETAHMIO TPYIOBOU AEATEIBHOCTY W BBITIOMHEHUS] CEMEWHBIX 0OS3aHHOCTEH.

B cucteme rocynapcTBEHHBIX MEPOTIPUSITUH TIO 3aIUTE CEMbU, MATEPUHCTBA U AETCTBA 0COO0E
MECTO MPUHAIEKUT UIMEHHO MepaM IO 3alluTe 3aKOHHBIX MpaB M UHTepecoB jereil. [locTaHoBe-
HueM [IpaBurensctBa P® «O denepanbHbIX LEleBbIX TPOrpaMMax 1o yIyyIlIeHHUIO [OJIOKEHU AeTer
B Poccuiickoit ®eneparun Ha 2001-2002 rogpi» 1 ot 25 aBrycra 2000 1. Ne 625 ObUTH yTBEPXKIECHBI
(dbenepasnbHble 11e1eBble MporpaMMbl «JleTu-uHBaNMUAB», «Pa3BuTHE COLMabHOrO OOCTYXUBAHUS
ceMbH M JieTeil», «[Ipodunaktika 6€3HAI30pPHOCTU W MPABOHAPYIIEHUH HECOBEPIIEHHONETHUX >,
«Jletn-cupotel», «OnapeHHsle AeTh», «Pa3BuTHe BcepoCCUICKUX AETCKUX LEHTPOB «OpIeHOK» U
«Oxkean»», «Jletn CeBepa», «[leTn cemeii OexkeHIIEB 1 BHIHYKACHHBIX MlepeceseHIeB», «letn Yep-
HOOBLIS», «be3onacHoe MateprHCTBO». OCHOBHOM I1€JbI0 HA3BAHHBIX (DeaepasIbHBIX IeIeBbIX MPO-
rpaMM SIBJISUIOCH CO3JaHue ONaronpusTHBIX YCJIOBHM JAJISl JKU3HEAEATETbHOCTH JeTe, obecrieue-
HHE MX COLMAJIBHOM 3aIUThI B TIEPUOJL COIMATbHO-9KOHOMUYECKUX MpeodpazoBanuil u peopm. B
2008 r. B CeMelMHBIA KOIEKC ObLIM BHECEHB! HOBBIE U3MeHeHus, B yacTHOCTU P33 PP or 30 uions
2008 1. Ne 106-®3 BHeceHbl m3MeHeHus B a03. 1 1. 2 c1. 115 CemeitHoro konekca Poccuiickoit ®ene-
patun. CoryiacHO UM BeJIMUMHA HEYCTOWKH, KOTOPYIO I0JKHO YIUIATUTh BUHOBHOE JIUIIO TTOJTYYaTelio
QIMMEHTOB MpU 00pa30BaHNMHU 33/I0JKEHHOCTH 0 BUHE JIMIA, OOSI3aHHOTO YIJIAYMBATh JTMMEHTHI
IO pelleHuIo cyaa, yBenuuyeHa a0 0,5 % cymMMbl HEBBIIUIAUEHHbIX AJIMMEHTOB 3a KaX bl JJEHb TPO-
CPOYKH.

14 C6opHuK 3akoHOB (C3) PD, 2001. — Ne 40. — Cr. 3873.
15 €3 P, 2000. — Ne 37. — Cr. 3712; 2002. — Ne 7. — Cr. 700.
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Tema 3
Uctopus pa3Butus cemeiinoro npasa Poccun

Hcropuio cemeiiHoro npasa Poccur MOXHO paccMaTpuBaTh B KOHTEKCTE Pa3IMYHBIX 3ITa-
TIOB Pa3BUTHS POCCHICKOro rocyaapcTBa. MUpoBasi HCTOPHUS MOKA3bIBAET, YTO JIMUHbIE OTHOIIEHHUS
MEKIY CyNpyramy Bceria HaXOAWIMCh B CBSI3M KaK C OOIIMM KYJIbTYPHBIM COCTOSIHUEM TOTO WU
APYroro HapoJa M ero HalMOHAIBHBIMUA OCOOEHHOCTSIMH, TaK M CO CIIOCOOOM 3aKJIIOUeHus1 Opaka u
¢opmoii ceMbr. B ycroBUSIX IPUMUTHBHOTO OOIIECTBA, KOTJa KeHa paccMaTpHBajiach Kak CBOE0O-
pasHasi 100bIYa, B MIEPHOA OTCYTCTBHS O(PHIIMATBHON PErucTpanyy OpayHO-CeMEHHBIX OTHOLIEHUI
MIPaBOOTHOIIEHUI MEX]y CyIpyraMu He CyLIECTBOBAJIO.

C nosiBieHUMeM TpaJulIMKU MOKYIaTh )KEHY Y ee poauTelieid (ONeKyHOB) CBSI3aHO COCTaBJICHUE
OIIPE/ICJIEHHOTO JI0TOBOpa Ha TaKylo0 KYIUIIO-IPOAAXY, B KOTOPOM COAEPKAJIMCh 3a4aTKH IPABOBBIX
HopM. KTo Ky, ToT obeperai KyIieHHOE — M Kak MMYLIECTBO, U KakK JIMLIO.

[NepBoii n3 00s13aHHOCTEN OTLIA TTO OTHOIIEHUIO K TOCYJaPCTBY ObLIO BBIAATh AEBYILIKY 3aMyX (a
CbIHa — )KEHUTH) 1O JOCTHKEHUM MMU HEOOXOAMMOM 1151 3TOro 3pesiocTy. Berynas B 6pak, skeHIIMHa
Nonajaja noj BJaacTb My’ka, HO HaXOAWJIACh B TO € BPEMs U MOJ, TOKPOBUTEILCTBOM PEIUTHO3HOTO
3akoHa. Kak eHa ommkHa ObITh BEpHA MYXKY, TaK M MYX jKeHe, IpHYeM HEBEPHOCTb C €r0 CTOPOHBI
MOHMMAJIACh HE KaK CBS3b C IOCTOPOHHEH JKEHIIMHOM, a Kak MpeHeOpekeHre N0 OTHOIIEHUIO K JKEHe
BCJIEZICTBME HEUCIIOJHEHHUsI CYNPYX)KeCKUX 0Osi3aHHOCTel. ['ocynapcTBo ke TpeOOoBaJIo OT MYKUHH,
YTOOBI OHU OBUIM HE CTOJIBKO MYKbSIMU, CKOJIBKO OTLIAMH.

Bkparue ucropuueckuii Xof pa3BUTUSI CEMEWHBIX M MMYIIECTBEHHBIX OTHOLIEHHHA MEXIy
cynpyramu B Poccun MoxeT ObITb MpeicTaBieH B cClieqylolleM Bujae. B 10XpUCTHAHCKYIO 30Xy
Ha Pycu cymiecTBoBajo MHOTOXEHCTBO, periucTpalys OpakoB OTCYTCTBOBAJIA, a JKE€H, KaK MPaBUIIO,
BOPOBAJIM — JIMOO O COINAIIEHHIO (MEXIy POIUTENAMH OyIyIIMX CYMpPYyroB), JHOO MO COITIACHIO
CaMOii IeBHIIBI, @ MHOTJA U O€3 TAKOBOTO.

X pUCTHAHCTBO, KOTOPOE OIPeIeSINI0 Opak Kak TAMHCTBO, JOJDKHO ObLIIO MOTYEPKHYTh 3HAUH-
MOCTb JKEHIIMHBI B Opake'®. B yacTHOCTH, [UIs BHICHIMX COLMAIBHBIX CJIOEB OBLT YCTaHOBJIEH OOpsi
BeHuaHus (¢ XI B.) ¢ mocienyolei 3anuchlo B LEPKOBHBIX KHUIAX, U C TEYEHUEM BPEMEHU STOT
00psiI cTam 00s3aTeNIbHBIM U JUTSI BCEX OCTAJIbHBIX CJIOEB HacesleHHs. BeHuaHMIo mpeiecTBoBa
«CTOBOpP», KOTOPBIN OIpe/iesislyl, B YACTHOCTH, pa3Mep HEYCTOMKHM 3a OTKa3 BCTYUTh B Opak U UMYy-
IIECTBEHHBIE ITPaBa CyNpyros B Opake. bbl1 ycTaHOBIEH 1 onpejiesieHHblil OpadHblil Bo3pacT — 15 et
1151 sxkeHuxa u 13 net g HeBectbl. OTHAKO ClieyeT OTMETUTb, YTO STOT BO3PACTHON MUHUMYM IS
BCTYIUICHUS B Opak ObUI JIOTHYHBIM B YCJIOBHSIX 10Ta, B CEBEPHBIX XK€ CTPAaHAX MOJIOBOE CO3pEeBaHue (a
MMEHHO 3TOT KPUTEPHIA OINPEAEIsUIA PUMIISIHE B KQUeCTBE OCHOBHOI'O IPH YCTAaHOBJIEHUH OPavyHOro
BO3pacTa) HaCTyIaJIo Mo3/iHee. BepxHero Bo3pacTHOro Mpezena il BeHYaHUs He YCTaHABJIMBAJIOCh,
HO CBSILIEHHUKY HE BEHYAJIM IIPECTapelibX: OUeBUIHAsI HECIOCOOHOCTh K OpayHOM *KU3HU U POK/ie-
HMIO JIeTell JaBaja MM OCHOBaHUE [yl OTKa3a. 3anpelaiiuch Opaky ¢ KPOBHBIMH POJICTBEHHUKAMM,
JBOEKEHCTBO U ABOEMYkecTBO. HermpeMeHHbIM yci0BreM BeHYaHus OblIO0 J0OpOBOJIBHOE COrlacue
Ha Opak. OrpaHn4MBajIoch 1 odIlee KOIMYECTBO OPAKOB ISl OAHOTO YesloBeKa — He Oosiee Tpex.

B MockoBcKuii epro]] pOCCUIICKON UCTOPUM ITPOMCXOAUT NIEpEMEHa BO B3IVIsAAE HA TO UMYIIIe-
CTBO ’K€Hbl, KOTOPOE OHa MPUHOCUT IPU BCTYIJIEHUM B Opak, — Ha NnpujaHoe. BuiTh MoXeT, 371ech
CKa3aJI0Ch BIMSTHHE T'PEKO-pUMCKOro mpasa. [IprgaHoe craHOBUTCS Ha BpeMst Opaka o01ieceMeiHOM
COOCTBEHHOCTBIO C IIPABOM MY’ka Ha IPEMMYILECTBEHHOE pacropsikeHue 0. OH MoJb30BaJICs MpU-

16 Penenis BU3AHTHIACKOTO CeMEHHOTO 3aKOHONATENLCTBA Ha Pycu npoucxonuia Ha ocHoBe «HoMokaHOHa» (pyccKUii IIepeBox
9TOI KHUI'HY C JOTOJHEHUSIMU PYCCKHMX KHsI3el MMoTy4ymi Ha3BaHue «KopMyast KHUra»).
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JaHBIM, HO ISl OTUYKIEHUS BOTYMHBI' TpeOoBaioch cornacue xeHsl'. Korma My ymupat, npuja-
HOE TOCTYTIAJIO B TIOJIHOE PACTIOPsKEHHUE BJIOBBI, PABHO KaK M KYIJICHHbIC BOTYMHBI, CYUTABIITHECS,
KaK ¥ MpuaHoe, CeMEeHbIM umyinectBoM. Ecii ymupana xeHa v OCTaBiisiia IeTell, TO puaHoe
3aKPEIUIsIOCh 32 MYyKeM, OT KOTOPOTro nepexonuwio K oomum aetsM. Eciu geteit He ObUIO, TO OHO
BO3BPAIAIOCH JIUIIAM, JAaBIIMM €ro; TOJIbKO NMPUAAHHbIE TIOMECTbsI OCTaBAIMCh 32 MYKeM HaBCerja.
7Kena nonyyasa B mogapok OT MyXa WM CBEKpa HEIBUKUMOE UMYIIIECTBO, KOTOPOE 00ECIeunBaIIO
ee Ha clyvai BJJOBCTBA.

Pacroprkenre 6paka ObLJIO MPAKTUYECKH HEBO3MOXKHBIM, XOTsI TEOPETUYECKask BO3MOKHOCTb
TSI 3TOTO cymecTBoBasia. OCHOBHOW MPUYMHOM, JAIOIIEH IMPaBo Ha pa3Bo, ObUIO npemodoaesaue. K
APYTUM MPUYMHAM OTHOCHJIUCH HECTIOCOOHOCTh K OpauHOMY COKUTENNBCTBY, OE3BECTHOE OTCYTCTBUE
OJIHOTO U3 CYNPYroB, Hemzieunmas 00J1e3Hb, MOHAIIIECTBO M HEKOTOPHIE APyTHeE.

B nepuon napcrBoBanus Iletpa IlepBoro B ceMeiiHOM IpaBe YCHUJIMBAETCSI POJSib CBETCKOTO
3aKOHOJIATENIbCTBA. YCJIOBUS BCTYIUICHUS B Opak Termeph BHIJISIAT Tak: JOOPOBOJIBHOE coriacue ',
Opaunblii Bo3pact (18 ser myis My K4uiH U 16 JieT 151 KeHIIUH), U IBOPSIH — HAJIM4Ire 00pa3oBa-
TEJIbHOTO LIeH3a; /1 BOGHHBIX M IPaKIAHCKHX CITyKAIlMX — TaKXKe coracue HadanbcrBa. OOpyueHue
CTaJIO PaCTOPKUMBIM, IPUYEM COCTABIISITH CTOBOPHYIO 3aIKCh C MPEAYCMOTPEHHON Ha 3TOT Cilyvai
HEYCTOWKOM 3armpemaiock. He gomyckanuch Opaky Mpy HAIMYMU KPOBHOTO M JIyXOBHOTO POJCTBA;
BCTYIUICHHE B HOBBIN Opak Oe3 pacTopikeHUs MpeAblayIero; Bo3pact crapiie 80 JieT; mpaBociaB-
HBIX C HEXpPUCTHAHAMU W HEKOTOpBIe Apyrue. Pa3Bon B uMmniepun ObUT OUYEHb 3aTPYIHEH U TPOU3BO-
IWJICS CylaMU TyXOBHBIX KOHcucTopuil. [ToBogoM K pa3Bomy OblM MpemodonessHue (OHO OJHOBpE-
MEHHO pacCMaTpUBAJIOCh U KaK YTOJIOBHOE MTPECTYIUIEHNE), 0e3BECTHOE OTCYTCTBHE CBBIIIE ISITH JIET,
CChIJIKA Ha KaTopxkHbie padoThl u Jip. [letp I mpoBommn macmrabHbie pedopmbl, Keast MOAYNHUTD
HOpMaM TpaBa Bce cepbl JKU3HU MOAJAHHBIX. B 4acTHOCTH, 3aKOHOIATENILHO OBLIO OMpeesieHO, YTO
MYyK 00s13aH JIOOUTD JKEHY, a )KeHa — MIOBUHOBATLCSA MYKYy. [IpaB/ia, CaHKIIMIA 32 HAPYILIEHUE STOTO
3aKOHA He OBbLIO, HO KeHa He MMelia TipaBa Ha pa3fieibHOe MPOKUBaHUe U 00s13aHa ObLIa CJIejoBaTh
3a MyXeM, OHa TOJTyJaja ¥ ero COIMAIBHBIN CTaTyc, 00aqana MpaBoM Ha COAEpKaHMe CO CTOPOHBI
Myxka. Bmecte ¢ Tem eciiu jkeHa OTKa3blBaJlach CJIEIOBAThH 32 MYXEM, a OH €€ CUJIOW He YBO3WII C
co0O0i, TO ITOTO MpaBa OHA JIMIIAJIACh.

Hauunas ¢ XVIII B. xeHa nomy4duia npaBo TpeOoBaTh MPUHYAUTEILHOTO pa3TyvYeHus B ClyJae
JKECTOKOro oOpartieHus ¢ Held, a ¢ Hadana XX B. B CBoJ 3ak0HOB Poccuiickoi nvriepun Oblia BBEJICHA
HOBAasl CTaThsl, B COOTBETCTBHU C KOTOPOM CYNpPYr MMeJl MPaBO OTKA3aThCsl OT COBMECTHOM KU3HM,
€CJIM OHA TIPE/ICTABIISIIACh €My HEBBIHOCHMOM (KeCTOKOe OOpallleHre, HAHECEHUE TSKKOTO OCKOpO-
JIeHUsI, SIBHOE 3JI0yNOTpeOsIeHNe CYNpPYKECKUMH TpaBaMu, IOPOYHOE MOBE/ICHUE CyNpyra, JyIleB-
Hoe 3a0oseBaHue U T. 11.). [loctenieHHO (popMUpyeTCsl MPUHIAIT Pa3aeIbHOTO UMYILECTBA CYIPYTOB,
KOTOPBIN COXpaHsUICS U Jajiee B JOPEBOTIOIIMOHHOM 3aKoHOoAaTesIbeTBe. CrcTeMa UMYIIECTBEHHOM
«pas3IeIbHOCTH» CYIPYTOB, CJIOKUBIIAsICS K Hauamy XX B., ABJISIACH POAYKTOM MOCTETICHHOTO pa3-
BUTHSI HOPM CEMENHOro Ipasa. EqUHOI cucTeMbl ceMeNHOro 3aKoHoaaTenbeTBa 1S Beell Poccun
CO37]aHO He OBbLIO: POCCHIICKOE OpayHOe 3aKOHOAATEIbCTBO MCXOMWIO U3 PEIUTHMO3HBIX MPaBWI, U
MO3TOMY JIMIIA PA3HBIX BEPOUCIIOBEIAHMI 1 KOH(peccuil MoAnaaaiv noja AeUCTBUe pa3IMuHbIX 3aKO0-
HOB (KaTOJIMK! — CBOMX, MYCY/JIbMaHe U UyJey — CBOHX U T. ]I.).

[NonBoast UTOT BBIIEM3IOKEHHOMY, MOKHO YTBEpK/IaTh, YTO B POCCUIICKOM TOPEBOJIOIIMOH-
HOM 3aKOHOJIATEJILCTBE CYIIECTBOBAJIA CUCTEMA Pa3/ieIbHOCTH UMYIIeCTBa cynpyros. Ha mpakTtuke,
KaK TPaBUJIO, MY PaCHopsDKaICs MMYIIECTBOM KeHbl. BooOle MMyIecTBeHHas] CaMOCTOSITEb-

17 Ponosas HE/IBIKAMOCTb, MIEPeXO/sIiasi 10 HACIEACTBY (B OT/IMYME OT KAJIOBAHHOM [IAPEM, KOTOpasi MPEeAOCTaBIIsIACh ABOPSI-
HHHY TOJIBKO Ha BpeMsl [IApCKOM CITyKObl; BIIOC/IECTBUM [TPABOBOM CTaTyC TAKUX 3eMeJb CPABHSUICS CO CTATYCOM BOTYHMH).

18 Pacrpara umyIiiecTBa )eHbl CUMTAIACH [TPECTYIUIEHHEM U SIBJISUIACH TTOBOIOM K pasBofy (cMm. Hesoaun K. Vicropust pOCCHACKUX
rpaxkaaHckux 3akoHoB. — T. 1. — CII6., 1851. — C. 95).

19 0o BpeMsI POJICTBEHHUKH BCTYIAIOIIMX B OpaK JOJKHBI ObUIM IIPUHOCHTD KJISITBY B TOM, UTO He MPUHYKIATH OpavyIOIIMXCsT
K 9TOMY.
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HOCTb XeHbl B Opake B OOJIBIIMHCTBE ciydyaeB Obula fopuanueckon ¢ukimen. U dakrudecku, u
JIETJIbHO BOJISI My’Xa B CEMEMHOM KU3HU sIBJISIACH MTpeoliajalolieid, a jkeHe OblIo KpaliHe TPYIHO
OTCTauBaTh CBOI0 MMYIIECTBEHHYIO HE3aBUCUMOCTD, Pa3 TOT K€ 3aKOH, KOTOPBIH ee Oorpeeni Kak
COOCTBEHHHMILY CAMOCTOSITENILHO, KaK KeHY MOIYMHSLT HEOr PAaHUUYEHHOW BJIACTH MYXa.

OtHomenre COBETCKOTO ToCyIapcTBa K Opaky u cembe Oonee yeM 3a 70 JieT ¢ MOMeHTa Ipu-
HaATUsA B 1918 1. mepBoro coBerckoro Kojiekca 3akOHOB 00 aKTax IpakHaHCKOTO COCTOSTHUA Y mpe-
TEpIIeNIO CYIECTBEHHbIE N3MEHEHMSI.

OpnHolt U3 nepBbIX cep, B KOTOpor OBUIO OCYIIECTBIEHO 3aKOHOAATEIbHOE HOPMUPOBAHUE,
cTayii OpavyHO-CEMEWHbIe OTHOIIEHHUsI (CEMbsl — COLMAIbHAS YacTh OOIIECTBA, U MPH MEPeCcTPOrKe
o0IIecTBa U TOCYJapcTBa 3TOT UHCTUTYT 0OSI3aTeNIbHO TMOJBEpraeTcsi BO3ACUCTBUIO TipaBa). [locie
OkTs16pbckoil peposmor 1917 1. ObM TTPOBEEHBI BE BaKHEHIEe pepOpMbl CEMEHHOro 3aKo-
HOJIATEJILCTBA: TIPUHSATHI JIeKpeThl «O TpaxkJIaHCKOM Opake, O IeTsIX U BeJCHUH KHHUT aKTOB COCTOSI-
HUs» U «O pacTtopxkeHuun Opaka». s I0puIMuecKoro YCTaHOBJICHHS PABHOIIPABHS MYKUMH U JKEH-
IIH, 3aKOHHOPOXAEHHBIX Y HE3aKOHHOPOKAEHHBIX JIETel TU JIEKPEThl UMEST OCHOBOIIOJIaraiolee
3HaueHue. CoracHO UM eMHCTBEHHOW (popMoii Opaka ctan Opak, 3aKJII0YEHHBIH B TOCYIapCTBEH-
HBIX OpraHax. YCJIOBHsI BCTYIUIEHHS B OpaKk M €ro pacTOpPKEHHS TaKkKe 3HAYMTESIBHO YIPOCTHUIIHCH
10 CPAaBHEHUIO C JOPEBOTIOIIMOHHBIM TIEPHOAOM.

B centsa6pe 1918 r. BLIUK npunsin nepsbiii Kopeke 3akoHOB 00 akTax rpa)aaHCKOrO COCTOSI-
HUs1, OpayHOM, cemeitHOM U orieKyHcKoM Mpase (K3AT'C). CemeitHoe 3aKOHOIATEIHCTBO OBLIO OT/Ie-
JIeHO OT TpaxgaHckoro. [TocnenHee, Kak YacTHOE MPaBO, CIUTATIOCh OTMEPIIIKM, U €r0 BO3POKICHUE
HE TIPeANoNarajoch, a CEMeHbIe OTHOIICHHsI, KaK YacTHbIE, BCE-TaKH HYK/IAIUCh B IPABOBOM pery-
JIMPOBAHUU, TIO3TOMY U OBUI IPUHSAT OTAENIBHBIN Kofekc?!. Peructpanus Opaka Obuta HeoOs3aTebHa.
JlaHHOE yTBepXkJIeHHe MPOTUBOPEUNIIO, Ha MepBbIi B3I, cT. 52 K3AI'C, B COOTBETCTBUM C KOTO-
POH TOJIBKO 3apervCTPUPOBAHHBIN B OT/EJIE 3alMCH aKTOB I'PaKIAHCKOTO COCTOSIHUSI Opak MOpPOK-
nai npaea u oos3anHOCTH cyrnpyroB. Ho cr. 52 K3AI'C umena cienyroriee ToinkoBanue: «CtaTbst 52
OTHIOJb HE MMeJIa HAaMEPEeHHsI TIOPa3UTh MPUTSI3aHUsI HE3aPEeruCTPUPOBAHHOM JKEHBI, U OHA JOJKHA
MPU3HABATHCS UMEIOINEH BCe Te MpaBa Mo UMYIIECTBY, Kak U Ta, Opak KOoTopoil odopmien». [Tpu
3TOM «IIPAKTHUKA HAPOTHBIX CY/IOB 3HAET MHOTOUMCIIEHHbIE CJTy4au MPU3HAHKS [TPaB HA UMYILECTBO. . .
KOTJa CYNpyr yMepIIero, XOTs U He ObUT 3aperucTpupoBaH, HO (PaKTUYECKU OBbUT CYTIPYTOM».

Bpak ocHOBBIBaJICS Ha B3aMMHOM CKJIOHHOCTH. «Bpak ecTh OTHOIIEHHE COBMECTHOTO COXU-
TEeJIbCTBA, OCHOBAHHOTO Ha HavyaJlax JIIOOBH, IPYKObI, COTPYTHIUUECTBA».

B nanbHeiieM ¢ coxpaHeHUEM U Pa3BUTHEM T'PakJAaHCKO-TIPABOBBIX OTHOIIEHH, OCOOEHHO
B niepuop HIIa, nosiBuiack HEOOXOOMMOCTh CO3JJaHUSI HOBOTO CEMEWHOT0 3aKOHO/IATENIbCTBA, U B
1926 .22 6b11 IpuHAT HOBBIN Koneke. B ero ocHOBY Jierio orpeiesieHre MOHTHs OpaKa Kak HaTMYIus
OIpeJeIeHHBIX (DAKTUYECKUX OTHOIIEHUI MEXAY MYKUMHOU 1 )KEHIMHOI: COBMECTHOTO COKUTEb-
CTBa, BEJICHUSI TIPU 3TOM COKHUTEILCTBE OOIEro X03sMUCTBA, B3aMMHOW MaTepUATbHOU TIOICPKKH,
coBMecTHoro Bocnutanus jaeterd (ct. 12 K3AI'C). Perucrpanus Opaka o3Hayasla ero OeccriopHoe
JOKa3aTeJIbCTBO.

CyneGHasi mpakTHKa He J1aBajla HUKAKMX MPEUMYILECTB 3aperuCTpUPOBAaHHOMY OpaKy meper
daktryeckm. O HanMYMM Opaka TOBOPHJIO BeieHHEe OOIIEro XO3sMCTBA: CYNPYTH JIOKHBI ObITh B
ceMbe coTpyaHUKaMu. «Hairr kozeke o Opake v ceMbe He MOXKET CMOTPETh Ha CEMbI0 MHAYe, KaK Ha
TpynoBoe oobenuneHne». Ctatbsa 12 Konmekca 1926 r. oTHOCHIa OOIIHOCTD XO3MCTBA K OHOW U3
TpPeX COCTaBJISIONIMX Opaka.

[Mponomxkana ocraBaTbesi M TIONHast cBoOoa pa3Bonos. [lapaniensHoe cymecTBoBaHUE (hak-
THUYECKOTO U 3apErUCTPUPOBAHHOTO Opaka MPUBOIWIIO K MPABOBOI HEONpeesIeHHOCTH, MyTaHHUIIEe,

20 CGopHuk ysaxonennii (CY) PCOCP, 1918. — No 76-77. — Cr. 818.
= Cmyuka I1. H. Kypc coBeTckoro rpaxaanckoro npasa. — T. 1. — M., 1931. - C. 6.

22.CY PCOCP, 1926. — Ne 82. — C. 611.
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TMOJIPbIBY TPUHIIMIIA MOHOTAMUH. Y CYJOB BO3HHKJA MPoOIeMa «KOHKYPEHIIMU» MeXIy (hakThue-
CKMM M 3aperruCTprpOBaHHBIM OpakoM. HepereHHbIM ocTaBasicsi ¥ BOIPOC O MapaiyieIbHOM CyIIe-
CTBOBAHMU HECKOJIBKMX (DAKTUUECKUX OPAKOB.

BTOpBIM BaskHBIM HOBIIECTBOM CTaJla 3aMeHa Pa3eIbHOTO CYIPYKECKOrO UMYILECTBA PEXU-
MoM OOIHOCTH. HeoOXoaqMMOoCTh 9TOI Mephl AUKTOBANIACH COOOPAKEHUIMU TIOBBIILICHHUS ITPABOBOM
3aIMTHI KEHIINHBI, TAaK KaK UIMEHHO OHA BeJia JJOMAIlIHee X03MUCTBO, PACTUIIA JIeTel, KaK MPaBUIIO,
He paboTaia u, COOTBETCTBEHHO, He IpuodpeTasia B Opake UMYIIeCTBa.

WuctutyTa npu3HaHus Opaka HeJeWCTBUTEIBLHBIM HE CYIIECTBOBAJIO, U pedb MOIJIa UATH 00
OCMapYBaHUM 3aIMCU O PETUCTPALHIH.

C npunstuem B 1926 r. Kogekca 3akoHOB 0 Opake, cembe 1 orieke (K305CO) cemeiiHoe 3aKo-
HOJIATEJILCTBO BCTYIMJIO B MOJIOCY CTaOMIbHOCTH: B 11e1oM Koneke mpocyiectBoBait 10 1968 r., X014
B 1936 1 1944 rr. B HEro BHOCWUJIMCh 3HAYUTENIbHbIE KOPPEKTUBBL. Takue HOpMaTUBHBIE JOKYMEHTBI,
kak nocra”oBienus LIUK u ykassl [Ipesuanyma BepxoBaoro Cosera CCCP nepuona 1930-1940-x
IT., UMEJIA Ba)KHBIE MTPABOBBIE TIOCEACTBUS Il JAJIBHEHIIIETO pa3BUTHsI CEMEHHOTO 3aKOHO/IATE b~
CTBA ¥ MHCTUTYTA CEMbH M Opaka B 11eJIOM. B yacTHOCTH, K HUM OTHOCHIIMCH TioctaHojeHne LIUK
«O 3anpereHny aOOPTOB, YCUJIGHUH YTOJIOBHOTO HAKA3aHUSI 32 HETUIATEK AJIMMEHTOB M O HEKOTOPBIX
M3MEHEHUsIX B 3aKOHOJaTebcTBe O pa3Bonax» M Ykas [Ipesuguyma BepxoBHoro Cosera CCCP o
BHEOPAYHBIX JIETSIX.

Benenue obiiero xo3sicTBa nepectaio ObITh ONpeessonieid yeptoi Opaka. Ykazom Ilpesu-
muyma Bepxoaoro Coera CCCP ot 8 mions 1944 r.23cymecTBoBaHre MeX 1y JTIOIbMU Opaka orpe-
AeNSUIOCh, KaK MPaBUJIO, HATMYMEM WM OTCYTCTBHEM PETUCTPALIH. YKe HEe «TPYIOBOW MPUHIIUID»
Y COBMECTHOE XO35MCTBO CBUIETEIbCTBOBAIN O Opake, a perucrpaius Opaka mopoxjana uMmyIle-
CTBEHHBIE MPaBa M 00S3aHHOCTH CYIIPYTOB.

C 3TOrO BpeMeHH TOJILKO 3aperrCTPUPOBAHHBINA Opak MOPOXKIall MpaBa U 00SI3aHHOCTH CYTIPY-
OB, YCTAaHOBJIEHHBIE KOJIEKCAMU O Opake 1 ceMbe COI03HBIX peciyonuk (cT. 19 Ykaza). Benp untepec
roCy/1apCTBa B PErucTpaliy Opaka COCTOUT B TOM, YTO 3TO JaeT BO3MOKHOCTh BO3/IEHCTBOBATH Ha
OpauHble OTHOIIICHUS B TAKOM HAITPaBJICHUH, KOTOPOE «IIOJIE3HO U HEOOXOOMMO U JIJIsl OOIIecTBa, U
IJ1s1 OTIAETIBHOTO YeJIOBEeKa».

Cpenu caMbIX BaKHBIX MOC/IEACTBUNA MPUHATUS YKa3a oT 8 utons 1944 r. — nosiBieHue Kare-
ropuu «BHeOpavHble AeTH». Jlo 9TOro BHEOpavHble JETH HE TOJIBKO ObUTH PaBHBI B MTPaBax C JAETbMH,
POIUBIIMMUCS B 3apErMCTPUPOBAHHOM Opake, HO JJake caMO 3TO PAaBEHCTBO ObUIO OIHUM U3 OCHOB-
HBIX TIPUHIUIIOB COBETCKOTO OPavHO-CEMEHHOr0 MpaBa.

Vka3 ot 8 utons 1944 r. ycnoxHun npouenypy paspoaa. B coorserctBuu co cr. 23—-26 31010
Vkaza 3asBlicHHe O pa3Boje MOAaBaIOCh B HapomHbIi cya. [locne myOnukaium B MECTHOM rasere
0OBbsIBIICHUSI O BO30YXKJICHUH JieNa (3a CUeT UCTIA) B Cy/ BBI3BIBAJICS OTBETYHMK. Ecim HapogHOMY
Cydy He yIaBajoch MPUMUPUTH CYIIPYTOB, JEJI0 MOIJIO OBITh PACCMOTPEHO TI0 3asBJICHHIO CYTIpyra B
BBIIIIECTOSIIEN MHCTAHIMM, KOTOPasi ¥ BHIHOCHJIA OKOHUaTelIbHOE pelieHne. Kpome Toro, 3a Beiauy
CBHJIETENILCTBA O pa3Bojie B3bICKMBAJIAch Oombias momumHa: ot 500 1o 2000 pyo.

[TpuBeneHHble MaTepUasbl MO3BOJSIOT CAENAaTh cienyonmid BeiBoa: COBETCKOe TocyaapcTBO
MOCTENEHHO MEePeluIo OT MOJUTUKH MOJTHOTO PACKPENOIeH)s OpauHbIX OTHOIIEHU! K UMIIepaTHB-
HOMY peryJMpoBaHMI0 Opaka W cembu. [IpMHIMNMATEHO M3MEHUJICS B3IISIT COBETCKOTO 3aKOHO-
JaTenbcTBa Ha Opak: MoJ HUM CTajl MOIpa3yMeBaThCsl CaM aKT PErHCTpallud, a He (paKTUYecKue
Opaunble OTHOIIEHUs. Eciu paHblne (pakTHueckuil Opak uMmes I0puInIecKue MocuecTBus, Oyayan
MIPU3HAHHBIM TaKOBBIM CYJIOM, TO TeHepb JIMIIb aKT PErHCTPaIi OPOXKIAJ MpaBa U 00S3aHHOCTH
cynpyros. 1 elrie oiuH acrieKT HOBOT'O AJIsI TOTO Meprofia B3IIsAAa Ha Opak: B3aUMHbIE paBa 4IeHOB
CeMbH OCHOBBIBAJIMICH TETIEPh HE Ha KPOBHOM POJICTBE, a Ha IOPUIMUYECKOM (paKTe — pPerucTpanyu
Opaka poauTeliei.

23 Cm. BectHuk BepxosHoro Cosera CCCP (BBC), 1945. — Ne 15.
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B 1968 r. BriepBbie ObUT IPUHST OOIIECOI3HBII CEMEHHO-TTPaBOBOM akT — OCHOBBI 3aKOHO/IA-
TesbeTBa 0 Opake 1 cembe Coto3a CCP u pecnyOnuk, Ha OCHOBAaHMH KOTOPOTO OBLITM CO3/IaHbI CeMei-
HbIE KOJIEKCHI OT/IeNbHBIX peciyOnuk. 30 utonst 1969 r. 611 npunst Kozpekc o 6pake u cembe (KobC)
PC®CP?. B cOOTBETCTBUM C HUM MPU3HABAJICS TOJBKO 3apErUCTPUPOBAHHBIN Opak, (PakTUUeCKuit
e MOo-TIpeKHEMY He TIOPOJK/IaJT IIPABOBBIX MOCeNCTBUI. OCHOBAaHUEM IS Pa3BOJa CUMTAJICS HETO-
MpaBUMBIM pacraj ceMbu. B ciyyae HaMuMsl HECOBEPIIEHHOJIETHUX JIETEH, HECOTTIACH S TIO TIOBOLY
pa3Bofa, pasjesia UMyIIeCTBa, B3bICKaHHS AJIMMEHTOB CIIOP O PACTOPKEHUH Opaka peraics CyaoM,
MIPUYEM B 9TOM Clly4ae MOCIeAHUI OblT 00513aH BBISICHUTD MPUYMHBI Pa3BO/ia M MOMBITATHCS TPUMHU-
PUTH CYIIPYTOB.

Hmy1miecTBeHHBIE OTHOIIEHUS CYTPYTOB PETyIMPOBATUCH UMIIEPATUBHBIMI HOPMaMH, 3aKperl-
JISIBIIMMHU PEXUM 00IIEer COBMECTHOM COOCTBEHHOCTH. 3aKJII0UeHHe OpauHOro I0rOBOPa 1 ATMMEHT-
HOT'O COIJIAIlIeHus1 JIMOO He JOIMYCKaIOCh (B MEPBOM cilydae), JIMOO He MMeJIO MPABOBBIX TapaHTHil
(a7TMMEHTHOE COIIallieHHue MOTJIO OBITh PACTOPTHYTO B OECCIIOPHOM MOPSIIKE, M ATMMEHTOOOS3aHHOE
JIMIO CYMTANIOCH HE TUIATUBIIAM aJTIMEHTHI).

OTLIOBCTBO YCTAaHABIMBAJIOCHh KaK B OECCIIOPHOM, TaK M B CYJEOHOM MOPsIAKE, ITPU STOM COIep-
XKaJics epedeHb OOCTOSATENbCTB, MPU HAIMYKUU KOTOPBIX CyJ1 BBIHOCHJI PEllieHre O MPU3HAHUY OTIIOB-
crBa. K Takum ob6cTosiTeNIbcTBAM OTHOCHIIVCH B TIEPBYIO OYepeb COBMECTHOE BEAEHHE XO3SICTBA
OTBETYMKA C MaTepbio pedeHKa 0 POkKIeHUsI peOeHKa JIMO0 COBMECTHOE BOCITUTAHUE POAMBIIIETOCS
pedenka (ct. 48 KobC PCDCP).

Pa3zmMep anMMeHTOB yCTaHABIMBAJICS 3aKOHOM M HE MOT OBITh YBEJIMUEH, & YMEHbIIIEH TOJbKO
MIPY HATMIUU OOCTOSITENIBCTB, YKa3aHHBIX B 3aKOHE.

B 1985 r. Obu1a pegycMOTpeHa BO3MOKHOCTh PACCMOTPEHUSI OECCIIOPHBIX JIe/T O B3bICKAHUU
QTMMEHTOB Ha HECOBEPIIIEHHOJIETHUX JIETeH eJMHOIMYHO CyAbei B /IMUHUCTPATUBHOM TOpsiiKe Oe3
BO30YXJEHHS I'PaXAaHCKOro Aena. B 3ToMm ciydae cyapst NpuHUMA 3asiBJIeHAE O B3bICKAHUM aJTU-
MEHTOB M M3BelIas IJIaTelbIIUKa O TOCTYIUIEHUH 3TOro 3asiBiieHus1. IIpu cormacuu ruiatesnbimka
(MM HeTIONyYeHUM BO3PAXEHUI) B YCTAHOBJICHHBIM CPOK CYIbsi BHIHOCHJI PEIIEHHE O B3bICKAHUU
aMMeHTOB. [1py BO3pakeHNH TUIATEIIBIIHKA IEJI0 PACCMATPUBAIOCH B OOBIYHOM, ICKOBOM TIOPSIIKE.

Vkazom BepxosHoro CoBera PCPCP ot 19 Hos0pss 1986 1. ObUT ycTaHOBIEH MUHUMAJTBHBIN
pasmep aJMMEHTOB, TOJICKAIUX B3BICKAHUIO HA HECOBEPILICHHOJIETHUX JieTel (OH cocTaBui 20 pyo.
u cymiectBoBas B Poccun 1o 1994 r.)%.

C 1990 r. B ceMerHOe 3aKOHOAATEILCTBO HAUMHAIOT BHOCUTHCA HOBBIE U3MEHEHUA — 3TO OBUIO
BBI3BAHO HAUYABIIMMUCS B CTpaHe MPABOBBIMHU, SKOHOMHUECKMMHU U TIOTUTUYECKUMH TIepeMEHaAMH.
Boccranopnenue B paBax 4aCTHOM COOCTBEHHOCTH, TIOSIBJICHUE TIPEINPUHUMATEILCTBA, N3MEHEHUI
B I'PaXIAHCKOM TpaBe M T. M. OOYCIOBUJIM MPUHSTHE HOBBIX HOPM, HAallpUMep TaKuX, KakK IMpaBo
WCKJIIOYEHUS M3 COCTaBa OOIIIEro MMYIIEeCTBa CYNpPyroB UMYILECTBA, HAKUTOTO OIHUM U3 HUX TIOCTIe
(bakTHUECKOro MpeKpaleHust OpauyHbIX OTHOIIEHH, paCIIMpeHNe MPaB HECOBEPIIIEHHOJIETHUX JeTer
UT. I

B cBs13M ¢ TakMMM KapAMHAJIBHBIME TEpEMEHaMU B CTpaHEe Hayaiach MOATOTOBKA HOBOTO
CemeitHoro Kojekca, KoTopbiii 1 Obu1 ipuHAT ['ocynapcreennoit ymoii Poccuiickoit denepanyu 8
nekadpst 1995 r.

Wrak, Ha npotsixkenun 70 €T COBETCKOM BJIACTH MHCTUTYT CEMEHHOTO IpaBa IpeTeprieBa 3Ha-
YUTEIbHbIe U3MEHEHUsI: OT IMOJTHON CBOOOBI OPAaKOB U Pa3BOIOB, OOIIECTBEHHOTO MPU3PEHUs AeTe
K TOCY/IapCTBEHHOM periaMeHTaly OpavHO-CEeMEHHBIX OTHOLICHUH, YBETMUEHUIO OTBETCTBEHHOCTH
ponuTesner 3a BOCIIMTaHUE U COLlEpKaHUe AETEH.

24 BBC PC®CP, 1969. — Ne 32. — Cr. 1086.

25 BBC PC®CP, 1986. — Ne 48. — Cr. 1397.
17



JI. B. KpyxkanoBa. «CemeliHoe TIpaBo»

Tema 4
CemMeiinble IPaBOOTHOIIEHUS

CemeliHblE IPAaBOOTHOLIEHH ] BO3HUKAIOT B PE3YJIbTATE BO3AEUCTBUS CEMEUHO-ITPABOBBIX HOPM
Ha peryJupyeMble MMU OOIECTBEHHbIE OTHOIIEHUs. 11 TOro 4yroObl 3T OTHOLIEHHUS BO3HUKJIM,
HEeoOXOIMMBI, BO-TIEPBbIX, N3JAHNE 3aKOHOATENISIMU COOTBETCTBYIOIIMX HOPM I1paBa, KOTOPbIE IIPU-
3BaHbl PEryJIMPOBaTh STH OTHOIICHHST; BO-BTOPBIX, HaJleJIeHHEe CyObEKTOB CEMEHHBIX OTHOIIEHUH Ipa-
BOM U JIe€CIIOCOOHOCTHIO (IIPaBOCYOBEKTHOCTBIO), HAJTMYME COOTBETCTBYIOIIMX IOPUANYECKHX (haK-
TOB, C KOTOPHIMH CBSI3bIBA€TCSI BOSHMKHOBEHME JaHHBIX rpaBooTHomeHnii?®. B CK orcyrcTByloT
MOHSITHE CEMEMHOM MPAaBOCTIOCOOHOCTH U ONpeiesIeHN e ee COAEPKaHus, TOITOMY B IAHHOM CITydae
MCIIONBb3YIOTCSI IOHATHS, cofepxarrecs: B ['K?'. DinemeHTamu rpakJaHCKOM, CEMEWHOM 1 MHOH TIpa-
BOCYOBEKTHOCTH SIBJISIIOTCS MPABOCIIOCOOHOCTD, AEECIIOCOOHOCTh U JEMKTOCHOCOOHOCTh. CTpyK-
Typa MpaBOCyOBEKTHOCTH HECOBEPIICHHONIETHUX Pa3/IMyaeTcsl B 3aBUCUMOCTH OT OTPAciIeBOH MpH-
Hajuie:)xHoCTH. CeMeliHOe M I'pakIaHCKOE MPaBO — TECHO CBA3aHHbIE MEXAy cOOOW, HO BCE-TaKH
CaMOCTOSITEJIbHBIE OTPACIIM, TO3TOMY KaTeropusi CEMEMHON MPaBOCIOCOOHOCTH MMEET CaMOCTOsI-
TeJbHOe 3HaueHue. CeMeiiHas MpaBOCIIOCOOHOCTh — 3TO CIOCOOHOCTH JIMLA 00J1a1aTh CEMEMHBIMU
npaBamMu 1 o0si3aHHOCTSIMH. CeMeliHast 1eeClIOCOOHOCTDb CKIIAABIBACTCS U3 CIOCOOHOCTH COBEPIIIATh
CEMENHO-TIPABOBbIE aKThl MU CEMEUHO-IIpaBoBble cenku. M3 tekcta CK MOXHO BBIAEIUTH BUIBI
CEMENHOM J1eecriOCOOHOCTH HECOBEPLIEHHONIETHHX: 1) YacTHYHasI JeecrioCOOHOCTh MaJIOJIETHUX JI0
10 7net; 2) yacTyHasA IeecrnocoOHOCTh ManoaeTHUX oT 10 1o 14 ner; 3) HenosaHasA IeeCnoCOOHOCTh
HECOBEpIIIEHHOJIETHUX OT 14 110 18 Jer.

J171s1 TOCpOYHOTO MPUOOPETEHM S TTOTTHOM JeeCTIOCOOHOCTH CYIECTBYIOT CIOCOOBI SMAHCUTIAIIH
U BCTyIUIeHus B Opak panee 18 sier. [Ipruem (pakt sMaHCUNaMy He IPUBOIUT K MOJIHOM ceMENHOM
1eecriocOOHOCTH, M SMAHCHITPOBAHHOMY TpeOyeTcst JOOMBAThCSI B OpraHax OIMEeKH U IMONIEYUTETbCTBA
CHIKEHHSI BO3pacTa BCTYIUICHHS B Opak Ha OOIIMX YCIIOBUSIX.

Cerognsamnum ['paxxJaHCKUN KOOEKC COAEPKUT PsJl HESCHOCTEN, BBI3bIBAIOIIUX MTPENIATCTBUS
K sMaHcunarmu?®. Tak, He yKa3aH MUHUMAJIbHBIN BO3PACT, C KOTOPOTO MOKHO 3aHUMAThCSI MTPEApH-
HUMAaTeJIbCKOH 1eATEIbHOCTBIO, 3aHATHE MOC/IeTHEN HEBO3MOXKHO O€3 MOJTHOM I'PakAaHCKOW JIeecro-
coOHocTH, HO B cT. 27 'K 3Ta nesTensHOCTh Mpe/IiecTByeT SMaHCUTTAIN.

Bo3sBpailieHue Jmia B cTaTyc HECOBEPLIEHHOJIETHETO He JOIMYCKAaeTcs, JaXe €CIM MCYE3JH
OCHOBaHUs1, TI0 KOTOPBIM OHO CTAaJIO JIeeCIIOCOOHBIM (MCKJTIOUEHHUE — ITPU3HaHKNEe Opaka MHUMbIM; TTPH-
3HaHUe ke Opaka HeJeHCTBUTENbHBIM (Hampumep, Myxky 30 jet, xeHe — 17, 1 y Hero 3To BTOpoun
Opak Ipu HEPACTOPTHYTOM IIEPBOM) OCTaeTCsl Ha YCMOTPEHHUE CYIa).

Oco00 ciieiyeT OCTAaHOBUTHCSI Ha OCOOCHHOCTSIX CeMeWHOM neecriocoOHocTH, Tak Kak CK
COIEPXKUT Psiji HOPM, IPEIyCMATPHUBAIOIINX COIIIACKHE HECOBEPIICHHOJIETHErO peOeHKa Ha BO3HUKHO-
BEHME, U3MEHEHHE WM MTPEKpalleHue CEMEIHBIX IPAaBOOTHOIIEHUH (HAallpUMep, YChIHOBJIEHHE, BOC-
CTaHOBJICHHE B POINUTESIbCKUX TpaBax, BHIOOP POOMTENS, C KOTOPHIM OH Oy/leT MpPOXHUBATh IMOCIE
pa3Boza, U uHble cinydar). CeMenHble IPaBOOTHOLLIEHNS] BOHUKAIOT HA OCHOBAaHUM OIPEAEIEHHBIX
I0pUIMUYECKUX (DAKTOB, HAIIPUMEP, 110 BOJIEBOMY IIPU3HAKY OHU JEJIATCA Ha JIEMCTBUS U COCTOSIHUS

20 JOpuamueckue (hakThl — COOITHS PEalIbHOI JCHCTBUTEIBHOCTH, ¢ KOTOPBIMH 3aKOHOJATE b CBSI3BIBACT NOSBJICHUE IPHIIYE-
CKUX MOCIECTBHUH (CYIIECTBYIOT, Kak PABUIIO, B BUIE COOBITHI U JEHCTBHIT), HAIPUMEp PerUCTpalysi Opaka, peruCTpalisi pOKICHHsI
pebeHka, 6epeMeHHOCTb U T. II.

27
HpaBOCHOCO6HOCTI> — BO3MOXHOCTb cy61>eKTa IpaBa UMETb UMYIIECTBEHHBIE U JINYHBIE HEUMYIIECTBEHHBIE IIpaBa U 00s13aH-
HOCTH; I[GGCHOCO6HOCTI> — peajibHad CIIOCOOHOCTH CBOMMU HCﬁCTBHHMH HpI/IO6peTaTL 1 peaM30BbIBATH IIpaBa, CO3daBaThb JId ce0s
00S93aHHOCTH U UCIIOJHATD UX.

28 Svancumanyeit cantaercs pabota HecoBeplIeHHONEeTHero (¢ 16 JieT) no TpyJoBOMY AOroBOpY JMOO 3aHATHE UM MPEAIPUHU-
MaTeNbCKOM JeATENBHOCTBIO (II0 COIVIACHIO POIMTENIEN); IIPU STOM BO3PACTHOM IIEH3 HE CHIKAETCS — MPABO YIPABJIATh TPAHCIIOPTOM
SMaHCUIMPOBAHHBIN CyOBEKT He MOJIy4YaeT, IPU3bIBY B ApMUIO HE TIOMIEXKUT U T. II.
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(HEeKOTOpbIe yueHble BBICISIOT U (pakT coctosinust). K Odelicmeusim MOXKHO OTHECTU BCTYIUIEHUE B
Opak, pa3Bof, MoANMcaHre OPaYHOro JIOroBopa U T. IL.; K COCMOsHUIO — OEPEMEHHOCTh, COCTOSTHHE
HY/IA€MOCTH U T. I1.; & hakm cocmosiHusi — 0PUAAYECKUi hakT, JUISIIUNACS OIpeieieHHOE BpeMsl, B
TEYEHUE KOTOPOTro MOPOKIAIOTCS U CYIIECTBYIOT ONpeAeIeHHbIE IOPUAMYECKUE TIOCIEeICTBH S, HAIIPH-
Mep OepeMEeHHOCTh, POJICTBO, COCTOSIHME B Opake U T. II.

CemeiiHble OTHOILIEHHUS, PETYJIMpPYyeMble CEMEWHBIM 3aKOHOIATEIbCTBOM, B COOTBETCTBHH CO
crpykrypoit CK yclIOBHO MOKHO MOApa3/eNUTh HA YeThipe OCHOBHBIE Ipynmbl. K mepBoii u3 HUX
OTHOCSITCSl OTHOIIEHHS, BOZHHUKAIOIIME B CBA3M CO BCTYIUIEHHEM B Opak, MpekpaiieHueM Opaka
Y MPU3HAHMEM ero HeJIeHCTBUTENLHBIM (TaK Ha3blBaeMble «OpadyHbie» OTHOIIEeHUs). Bo BTOpPyrO
IPYIIY BKJTIOYAIOTCS JIMYHBIC HEMMYIIIECTBEHHbIE M UMYIIIECTBEHHbIE OTHOIICHUS MEXAY YIeHAMU
CEMBH: CyNPyraMu, POIUTENISIMU U IETbMH (YCBIHOBHUTEISIMU U YCHIHOBJICHHBIMH). [IprMepoM Takux
OTHOILICHUH SIBJISIIOTCS] OTHOLIEHUS CYIIPYTOB TIO TIOBOY BHIOOpa pojia 3aHATUM, MECTa JKUTEbCTBA,
BJIa/IEHMs, TIOJIb30BAHUSI M PACTIOPSKEHUsT OOIIMM MMYILIECTBOM WJIA OTHOIIEHHSI, BOSHUKAIOIIUE
MEX/1y POAUTESIMH M IETbMHU OTHOCHTENILHO BOCIIUTaHUS U 00pa3zoBaHus AeTeil. TpeTbio rpymiy
COCTaBJISIIOT JIMYHbIE HEUMYIIIECTBEHHBIE M UMYILIECTBEHHBIE OTHOIICHHS MEK/1y IPyTMMHU POICTBEH-
HUKaMU{ Y MHBIMHU JIMLAMHU (Aeaynika, 6a0yIika, pogHbie OpaThsi U CECTPbI, (paKTHUECKHUE BOCIIMTA-
TeJM U BocTuTaHHUK M 1p.). Tak, CK ycraHaBnmmBaer mpaBo peOeHKa Ha OOIIEHHE C JeIyIIKOM,
6a0yIIKOM, OpaThsMHU, CECTPAMU M IPYTUMH POJACTBEHHUKAMU (JIMYHbIE OTHOIICHUsI), 00SI3aHHOCTU
AeAYIIKHY 1 0aOyIIKHY 1O COACP:KAHUIO0 BHYKOB, OOSI3aHHOCTH MACBIHKOB M TIAJYEPUI] TIO COIEPKAHUIO
OTYMMA U Mayex¥ (MMYILECTBEHHbIE OTHOIIECHHS). UeTBepPTYI0 IpyIy COCTABJISAIOT OTHOIICHMS,
BO3HMKAIOIIHE B CBSI3U C YCTPOMCTBOM B CEMBIO JIETel, OCTABUIMXCSl O3 MoneveHusi poauresiei (B
ClTy4asix CMEPTH pPOJUTEsIeH, JIUIIEHUSI UX POIUTEILCKUX MPaB, OrPaHMUSHHS X B POAMTEIILCKUX
npaBax, MPU3HAHUS POAUTENEH HeAeecrioCOOHBIMU, OOJIE3HN POIUTENEH, UX JTUTETHHOTO OTCYT-
CTBUSI, YKJIOHEHUS OT BOCIUTAHUS JIeTel WM OT 3allIUThl UX MPaB U UHTEPECOB, a TAKKE B JIPYTUX
CIIy4asix OTCYTCTBUSI POIUTENILCKOTO TIOTICYEHHMS]).
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Tema 5. OTBeTCTBEHHOCTH B
ceMeilHOM npaBe. MickoBasi 1aBHOCTD

CemeliHO-TTpaBOBasi OTBETCTBEHHOCTh — 3TO IPEAYCMOTPEHHBIE 3aKOHOM (YCJIIOBUSIMM JIOTO-
BOpa) Mepbl BO3JEWCTBHUS HA HAPYIIUTENS, BIEKYIIUE JIMIIEHUE NI OrpaHUYEHUE ero UMYIIeCTBEH-
HBIX WJIM JIMYHBIX HEUMYIIIECTBEHHBIX MTPaB.

B CK Her maBbl, OCBAIIEHHON CEMENMHBIM NTpaBoHapylleHuAM. Opuanueckas OTBETCTBEH-
HOCTb OIMCAHA B PA3IMUHBIX CTaThAX KOJEKCA. 3aKOHOJATENb YCTAHOBUJI UMYILECTBEHHbIE CAHKLIUN
IPakIaHCKO-IIPAaBOBOW OTBETCTBEHHOCTH 3a HEYIUIAaTy aJMMEHTOB. Tak, 3a 3TO MpaBOHAPYILLIEHUE
Ha3HA4YaeTCs 3aKOHHas HeycTorka B padmepe 0,5 % HesbitulaueHHOU cyMMBI (¢ 2008 T.) 3a Kaxkapli
IeHb TPOCpoYKH. [Ipy BUHOBHOM 0Opa30BaHMU 3aJ0JKEHHOCTH Ha OOS3aHHOE JIMIIO BO3JIAraeTcst
OTBETCTBEHHOCTD B (popMe BO3MeIIeHHsI YOBITKOB, HE MMOKPBITHIX HEYCTOWKOH ((haKT HaIM4us yOBIT-
KOB HEOOXOAMMO [OKa3arh). CyObeKTOM MMYIIECTBEHHOH OTBETCTBEHHOCTH SIBIISIIOTCSI CaM JIOJIK-
HUK U opranu3anusi-padoroparess (cT. 115 CK u ct. 91 ®3 «O0 UCTIONHUTEILHOM TIPOU3BOICTBE» ).
Hannas nudpa ysemmuena ¢ 0,1 10 5 % tombko ¢ 2008 1., a 70 9TOro oHa OblIa HACTOJIBKO MaJia,
YTO He BJIMsUIAa HA CyMMY aJIMMEHTOB.

WHetutyT cemeiHON OTBETCTBEHHOCTH HOCUT KOMIUIEKCHBII XapaKTep: COCTOUT U3 HOPM I'Pak-
JAHCKOTO, YTOJIOBHOTO, CEMEMHOT0 1 aIMUHUCTPATUBHOIO MTpaBa.

K Mepam 11paBoBoOil OTBETCTBEHHOCTH OTHOCSTCS:

4 npusHaHue (akTa 3aKI0YeHUs1 OpaKka HeJEeNCTBUTEIBHBIM;

4 JvIIeHre U OrpaHUYeHUe POIUTENILCKUX IPaB;

4 OTMEHa YCBIHOBJIEHU (IIONEUUTENICTBA);

4 J10CpOYHOE pacTopkeHHe JI0roBopa o rnepeaade pedeHKa B IPUEMHYIO CEMBIO;

4 JiMIeHve mpasa Ha OOIIeHue C peOEHKOM;

4 JmieHye npasa ObITh YCHIHOBHUTENIEM, ONIEKYHOM, TIOTIEUUTENIeM, TPUEMHBIM POAUTENIEM;

4 JMIIeHe MpaBa OJHOTO M3 CYNPYIOB Ha PAaBHYIO YacTb IIPU pa3fesie COBMECTHO HaXUTOIO
MMYILIECTBA;

4 JvIIeHre WM OrpaHUYeHue NpaBa cyObeKTa CEMEMHOro MpaBa Ha MaTepUaJIbHOE CoJlepKa-
HUE JPYTUM.

He npenycMoTpeHa OTBETCTBEHHOCTD 32 COKPBITHE OT JPYIoro Cymnpyra TsbKeJIoi HacaeCTBEeH-
HOI1 00NIe3HM, HaTM4MsI peOeHKA, CyTUMOCTH, OECTUIOANS ¥ TOMY TMOAO0OHBIX (PaKTOB, 3HAst O KOTOPBIX
JIMLO, BO3MOXHO, M HE 3aKJIIYMJIO OBl Opax.

He npeaycMoTpeHa OTBETCTBEHHOCTh U 32 COPBAHHOE OpaKoCOYETaHHe, OTKA3 OT 3aKJI0UEHHU S
Opaka. PaKTHYECKU He HACTYIAeT OTBETCTBEHHOCTb, €CIIU CYIPYT, C KOTOPHIM MPOXUBAET PeOEHOK,
YMHUT MPENATCTBUSA K BCTpEYaM € APYTUM poauTesieM, 0a0yIIKo#, IeIyIIKOi U UHBIMUA POJICTBEH-
HHKaMH CO CTOPOHBI 3TOro pogutesisi. Heobxomima Goblinas OTBETCTBEHHOCTD 33 HEYILIATY aJlMMeH-
TOB, 32 COKPBITHUE PAa3MEPOB MCTHHHBIX JI0XOA0B (3apadoTKa) MJIaTesblirKa anumMenToB. He npeny-
CMOTpEHa KOMITIEHCAllMsl MOPAJILHOTO Bpea MO psily OYeHb BAaXKHBIX ITPABOHAPYIIEHUI, HAIPUMED
32 HEHCIIOJTHEHUE OOSI3aHHOCTH TI0 COZIEPKaHMIO peOeHKa.

B cuity iMcnosuTuBHOCTH CEMEHHO-TTPABOBOTO PEryIMpPOBAHUS CYIIPYTH, 3aK/II04Yast OpayHbIil
I0TOBOD (cornaiieHne 00 yrjiaTe aTMMEHTOB), MOTYT IPEAYCMOTPETh HEe TOJIBKO MpaBa U 00s3aHHO-
CTH, HO U Mepbl OTBETCTBEHHOCTH HA CJIy4yail MPOTUBOIPABHOTO M BUHOBHOI'O MOBEJEHUS OHON U3
CTOPOH.

B ciyyae ecnu CTOpOHBI, MOANMCABIIME AJIUMEHTHOE COIVIAIIEHWE, HE YKa3alud pa3Mep
HEYCTOWKM (JJOrOBOPHBII B 3TOM Cllyyae He MPEAyCMOTPEH), TO B MOPSIKE aHAJIOTMU C 3aKOHOM
MoxeT ObITh IpuMeHeHa cT. 395 I'K.
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3a HeUCIIONHEeHUE aJTMMEHTHBIX OOSI3aHHOCTEH JIMIIO MOKET OBITh YCTPAHEHO OT MPU3BAHUS
K Hacne/cTBy (1Mo 3akoHy). [locne cMepTu monydaresisi aTAMEHTOB CyObeKTaMH OTBETCTBEHHOCTU
(aAMUHHCTPATUBHOM M I'PaKAaHCKO-TIPABOBOM) SIBJISIOTCS AOJDKHUK M OpraHu3alvsi-padoToaaTeb.
rpadusie cankimm ycraHaBaupalotcss @3 PP «O06 UCTIONHUTEILHOM MTPOU3BOICTBE 2.

3a 3710CTHOE YKJIOHEHME OT YILIAaThl AJIMMEHTOB MPEIyCMOTPEHBI [Ba BUAA OTBETCTBEHHOCTH
— CeMEeNHO-NpaBoBas (JIMILEHUE POAUTEIbCKUX MPaB) U yrojoBHO-npaBosas (4. 1 cr. 157 VK P®).
K xputepusm 3710CTHOCTH OTHOCATCS: 3a/I0JKEHHOCTb CBbILE 4 MEcCSIEeB; CMEHa MecTa KUTeJb-
CTBA U PabOTHI C MOCNENYIONIMM COKPBITUEM MH(POPMAIIUK O TIepeMeHax; 0ObsIBJIEHHE JOKHUKA B
PO3BICK, IPEIOCTABJICHNE JIOKHBIX CBEACHHIA O JOXOax u T. A.). CyObeKTUBHAs CTOPOHA MPeCTyILIe-
HUS1 XapaKTepu3yeTcs MpsIMbIM YMbICTIOM (4. 2 ¢T. 157 YK P®). [lns HacTyieHus yroJOBHOM OTBET-
CTBEHHOCTH HEOOXOAMMO, YTOOBI YKJIOHEHHE OT YIUIAThl AIMMEHTOB ObLJIO 37IOCTHBIM M OHU BBIILIA-
YMBAJIMCh IO pelIeHnIo cyaa’’.

[Ton McKkOBOM aBHOCTBHIO MOJpPa3yMeBAETCsS CPOK ISl 3alUTHI MpaBa MO MCKY JIMIA, IPaBo
KoToporo HapyieHo (cT. 195 T'K). B Teuenne cpoka MCKOBOI JABHOCTH JIUIIO MOXKET 3aIIUTUTh HAPY-
[IEHHOE CyOBEKTHBHOE MPAaBO B MPUHYAUTETLHOM Topsike. VIcCKoBasi JaBHOCTh HMIMPOKO MPUMEHSI-
eTcsl B IPaXAaHCKOM IpaBe, KOrja peyb ueT 00 UMYIIECTBEHHBIX MTPaBOOTHOIIEHHIX. B cemeitHoM
MpaBe MHCTUTYTY MCKOBOUM JTaBHOCTHM TAKOTO 3HaueHWs He npuiaercs. Ha tpeboBaHus, BbITEKalO-
IIMe U3 CEMENHBIX OTHOIIEHUM, UCKOBAsl IABHOCTh HE pacipocTpaHsieTcs (TO eCThb JII00oe HapyIIeH-
HOE TIPaBO B 00JIACTH CEMENHBIX MPABOOTHOUIEHUI MOXET ObITh 3AIUIIEHO B UICKOBOM TOPSIJKE T10
MIpaBUJIaM TPakJAaHCKOTO CYIOIPOM3BOJCTBA HE3aBUCUMO OT BPEMEHM, UCTEKIIIEIO C MOMEHTA €ro
HapyIleHus1). DTO CBA3aHO C TeM, YTO B CEMEHHOM IpaBe MpeoOIafaioT JIMYHbIE HEUMYIIeCTBEH-
HbIe TIpaBa, UMEIOIIHe [UISIINICS XapakTep, MPUpPoAa KOTOPBIX MOXKET MOTpe0OBaTh MX 3alUTHI B
mo6oe Bpemsl. Tak, UCKOBasi AABHOCTb HE paclpoCTpaHsieTcs Ha TpeOOBaHMS O pacTOpKeHUH Opaka,
00 yCTaHOBJIEHHHU OTIIOBCTBA U T. J1. Mickiiouenne — koraa B camoM CK ycTaHOBIIEH CPOK 1151 3aIIIUTHI
HapyUIEHHOTI'O 1paBa.

Bo-1iepBbIX, rOIMYHBINA CPOK MCKOBOU JAaBHOCTH mpeaycMoTpeH 1. 3 ct. 35 CK mns tpedoBa-
HUI CyNpyra, Yb€ HOTApUAJIBbHO YIOCTOBEPEHHOE COIVIACKE HA COBEPLIEHUE CHEJIKU M0 pacropsike-
HUIO HEIBM)KUMOCTBIO U CACJKH, TpeOyIoIIeil HOTapUaIbHOTO YAOCTOBEPEHUS U (MJIM) PErHCTPaLIUH,
APYTUM CYNPYroM He ObLIO MOMy4YeHO, O MPU3HAHUM TaKOUW CHENIKU HeflelcTBUTebHON. [Ipu sToM
CPOK MCKOBOMH JIaBHOCTH UCUMCIISIETCS CO JIHSI, KOT/Ia CYNPYT Y3HaJI WM JJOJDKEH ObUT y3HaTh O COBEp-
IIEHUM TaKOW CHEJIKU.

l'ognuHbIil CPOK MCKOBOM JABHOCTH ycTaHOBJIEH 1I. 4 cT. 169 CK (a oH oTchLIaeT, B CBOIO O4e-
penp, k ct. 15 CK u cr. 181 I'K) 1151 npeybsABIeHNS OMHUM U3 CYPYTroB TPeOOBAHUS O IPU3HAHUM
Opaka He/lelCTBUTEIbHBIM, KOT/Ia APYTOy CYNpyT MPU BCTYIUICHUH B Opak CKpbLT OT HErO HaJuuKe
BeHepuueckor Oone3nn ni BUY-undeknmn. B Takux ciaydasx CpoK MCKOBOW AaBHOCTH MCUHC-
JISIeTCs CO AHS, KOrJa CyMpyr-MCTel] y3Hal WM JOMKeH ObLT y3HATh O COKPHITHM OOJIE3HU CYTIPY-
TOM-OTBETYMKOM, TO €CTh 00 OOCTOSTEIbCTBAX, JAIOIIUX OCHOBaHWE TPeOOBATh MPU3HAHUS Opaka
HegerictButenbHBIM (1. 2 cT. 9 CK; . 1 ct. 200 I'K).

Bo-BTOpBIX, TpeXJIETHUI CPOK MCKOBOM JIaBHOCTH ycTaHOBJIeH 1. 7 ¢T. 38 CK mis TpeboBaHmiz
Pa3BeIeHHBIX CYMPYroB O pasjesie OOIIero MMyIecTBa. 31ech TeUeHHe CpOKa MCKOBOU JIaBHOCTH
HAYMHAETCSI CO IHSI, KOI/Ia pa3BeJeHHbIN CYNpyr Y3HaJI WM AOJDKEH ObUT y3HATh O HAPYIIEHWH €ro
mpaB Ha od1ree umymiecTBo Apyrum cyrnpyrom (. 2 cr. 9 CK, m. 1 c1. 200 T'K).

[IpuocranosiieHye, nepepsiB 1 BOCCTAaHOBJIIEHHME CPOKOB HMCKOBOHM JAaBHOCTU MPOMCXOAMT B
coorsercTBuM ¢ ['K.

» DdenepanbHblid 3ak0H «O0 UCTIONMHUTETIFHOM MPOU3BOACTBE» OT 2 oKTsA0ps 2007 T. No 229-03 (c m3meHeHusMu OT 13 mas
2008 r.).
30 Pabey, A. M. Poib cyaa B oOecrieueHnH pealli3aliiy 1 3alUTh IIpaBa peOeHKa Ha MHIMBUAYIbHOCTD // CeMeliHOe Y JKMIUIIHOE
npaBo, 2005. — Ne 2.
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Tema 6. bpak. IIpaBoBoe peryjmpoBanue
€ro 3aKJIIYEeHUsI M PaCTOPKEHUs

ITpaBo MyX4MHBI ¥ KEHIMHBI 0€3 BCAKUX OrPAHUUEHUI 110 IPU3HAKY PAChl, HALIMOHAILHOCTH
WM PeJIMTUM BCTYNaTh B Opak M 0Opa30BBIBATH CEMbIO B COOTBETCTBUM C BHYTPEHHUM 3aKOHOJA-
TEJIbCTBOM, PETYJIMPYIOIIMM OCYIIECTBIEHHUE ITOTO MPaBa, SBJIAETCSA OOLENPU3HAHHBIM IPUHLIUIIOM,
3aKpeIJIeHHbIM B HOpMax Mexk/yHapOIHOIo Ipasa.

Bpak mpencrabnser co0oil BaxXHEHIIUI I0pUANUYECKUN (DaKT, BbI3BIBAIOIIMN BOSHUKHOBEHME
CEMEMHO-TIIPAaBOBBIX CBA3EW. DTO CBOOOAHBIN U JIOOPOBOJIBHBIN COI03 MYKUMHBI U KEHILMHBI, 3aKJII0-
YaeMblil B YCTAHOBJIEHHOM MOPsIZIKE C COOMOICHNEM TpeOOBAHMI 3aKOHA 1 HATIPABJICHHBII HA CO3/1a-
HUe ceMbU. B Kaxa0oM cirydae Opak sB/ISIeTCS] KOHKPETHBIM MTPAaBOOTHOIIEHUEM, TTOPOKIAIOIUM Y
CYIIPYTOB OITpe/ieSIeHHbIe CYObEKTHBHBIC IPaBa U 0OS3aHHOCTHU JIMYHOTO Y MMYIIIECTBEHHOTO XapakK-
Tepa.

Onpenenenus 6paka CK He maet, Tak Kak Opak — 3TO CI0KHOE KOMIUIEKCHOE SIBJICHHE, HaXO0-
Asieecs Noj BO3AENHCTBUEM HE TOJIBKO MPABOBbIX, HO U STUYECKMX, MOPAJIbHBIX HOPM, a TaKKe KO-
HOMMYECKHX 3aKOHOB, UTO 3aTPYIHUJIO 3aKOHOAATENEH YCTAaHOBUTD €ro AeduHuLmo. EnuHCTBEHHOIM
NPU3HAHHOM rocynapcTBoM ¢opmoii 6paka (1. 2 cr. 1 CK) sBnsiercs Opak, 3aperucTpupOBaHHbIN B
opranax 3AI'C. Otciona cnenyert, 4To OpakK, 3aKJII0UeHHbII Ha TeppuToprn PO j00bIM MHBIM CIIOCO-
OOM U B IpyrOM yupeskJieHuu, moMumo opraHoB 3AI'C, He npu3HaeTcsi rocyJapcTBOM U He MOPOXK-
JaeT HUKAKUX MPaBOBbIX MOC/IE/ICTBUI.

C MOMeHTa rocyJapcTBEHHOM perucTpauiy 3akmoueHus: Opaka B opraHax 3AI'C BO3HMKAIOT
B3aMMHBIE JINUYHBIE U MUMYIIECTBEHHbIE NIpaBa 1 o0si3aHHOCTU cynpyroB (r1. 6-9 CK). ITonreepike-
HHEM JJAHHOTO I0PHANYECKOro (hakTa SIBISIOTCS 3alKCh aKTa O 3aKJIIOUEHUH Opaka M CBUAETEIHCTBO
0 3akJioueHny 6paka. Co BCTyIieHreM B Opak MyXKYMHA M JKEHIIIMHA CTAHOBSITCS CYObEKTaMH OTHO-
IIEHUH, yperyJMpOBaHHBIX HOPMAaMH KaK CEMEMHOI0, TaK U JIpyTrHX OTpaciied pasa (IpaxIaHCKoro,
TPYIAOBOTO, YTOJIOBHOTO, TpaBa COLMATIBHOrO oOecreyeHrs U Ap.). DTUM OTHOUICHUSIM TPHIAETCS
YCTOMYMBOCTb U ONPEIeJIEHHOCTh, U 00ECIeUMBAETCs MPABOBOM cTaTyc OyayIIMX JAeTeil CylnpyroB.

3akJ/modyeHre Opaka MpOU3BOJUTCS TOJIBKO B JINYHOM MPUCYTCTBUHU JIML, BCTYNAOIIUX B OpakK.
IT0 03HAYAET, YTO TOCYAAPCTBEHHAS PETUCTpallvs 3aKTI0UeHus Opaka yepes npencrasurtens B Poc-
cuiickont Penepanyu He pasperaercs. [Ipuyem NpHUCYTCTBUE JIHILI, BCTYMAIOMIMX B OpakK, sIBJSETCS
00s13aTeIbHBIM HE3aBUCHMO OT MecTa 3aKjoueHus Opaka. JKemnawomume BCTynuTh B Opak JIMYHO
MOJAI0T 00 TOM COBMECTHOE NMMChbMEHHOE 3asiBJIEHHE YCTAaHOBJIEHHOW (DOPMBI TI0 CBOEMY BHIOOPY B
mo6oii opran 3AI'C Ha tepputopun P®. Ecin o kakoi-m6o npudrHe nprcyTcTBue B opraHe SAIC
IIpY MoJa4Ye COBMECTHOTO 3asIBJIEHHMsS 0OOMX JIMILI, BCTYNAIOUIMX B Opak, HEBO3MOXHO WM KpaiHe
3aTPyAHUTENHHO, TO BOJICU3bSIBJICHHE JIMI], BCTYNAIIMX B OpaK, MOXET ObITh O(hOPMIIEHO OTIEITb-
HBIMU 3asiBJIEHUSIMU. B 3TOM cilyyae MoAnuch Jjuua, He MMEIOLIEro BO3MOKHOCTH SIBUTHCSI B OpraH
3AI'C, nomkHa ObITh HOTAPHAIBHO YJOCTOBEPEHA B YCTAHOBJIEHHOM 3aKOHOM TIOPSIJIKE.

ITo o6uiemy npaBumITy, 3aKTI0YeHHE Opaka MPOU3BOAUTCS MO UCTEUEHUHU MeCSIIa CO AHS MOfIauM
B oprad 3AI'C coBMeCTHOro 3asiBJIeHUs1 JIMIIaMH, BCTynalomumy B Opak. Ilocnegnue moryt oOpa-
TiThCs B oprad 3AI'C ¢ 3asB1eHeM 00 U3MEHEHNH MECSIUHOTO CpPOKa roCyAapCTBEHHOH perucTpa-
MM 3aKJII0YeHUs Opaka M B TOM cjlydae, Korja Jara perucrpaiuuu Opaka yxe Ha3HaueHa. Oprad
3AI'C npy HaMYMK yBaKUTEJIbHBIX TPUUMH MOKET KaK COKpaTuTh ycTaHOBJIEHHBIM CK Meca4YHbIl
CPOK U151 TOCYJapCTBEHHOW PErMCTpalvy 3aKJII0UYEHUsI OpaKa, TaK U YBEJIMYHUTH €70, HO He Oojee 4eM
Ha MecsIl.

VYcnoBus 3akmoueHus: Opaka — 9TO MPaBOYCTaHABIUBAIOIIME (DAKTHI, TO €CTh TaKHUe 0OCTOsI-
TEJIbCTBA, HAIMYME KOTOPBIX HEOOXOOMMO JUISl TOCYJaPCTBEHHON PErrCTpaliuy 3aKII0ueHus Opaka u
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TSI IPU3HAHKS €r0 AEHCTBUTENBHBIM, TO €CTh MMEIOIIUM ITPABOBYIO CHITY. YCIOBUSIMU 3aKTIOUSHUSI
Opaka SIBJISIOTCS:

a) B3aMMHOE JJOOPOBOJIHOE COIJIaCHe MYXUYHMHBI M XKEHIIIMHBI, BCTYMAOIIMX B Opak;

0) IOCTHXEHUEe MU OpPavHOro BO3pacTa.

[NoMuMO MpaBOyCTaHABIMBAIOIIMX UMEIOTCSI M TTPABOIPEISATCTBYIOIIUE IOpUINUECKIe (DAKTHI,
TO €CTh OOCTOSITENBLCTBA, NPU HAJTMYMU KOTOPBIX TOCYIApPCTBEHHASI PETUCTPALHs 3aKII0UeHHsT Opaka
HEeBO3MO:xHa 1 HetipaBomepHa (cT. 14 CK). VX nepeyeHs sBisieTCsl UCUEPIIBIBAIOIIMM U HE TIOJIEKUT
PacCIIMpPUTEILHOMY TOJIKOBaHMIO. [IpaBoIpensATCTBYIOMIME YCIOBHUS IPUBOISATCS HUKE.

1. He nomyckaetcs 3akmoueHre Opaka Mexay JIMIIAMU, U3 KOTOPBIX XOTsI ObI OTHO YK€ COCTOUT
B IDYTOM 3aperucTpupoOBaHHOM Opake.

2. CK 3ampernaer 3akjoueHre Opaka Mex 1y OJTM3KUMU POICTBEHHUKAMHU.

3. He nomyckaercs 3ak/oueHre Opaka Mex[y JIMIaMH, U3 KOTOPBIX XOTsI Obl OTHO MPU3HAHO
CYIAOM HeJleeCriocCOOHBIM BCIIEICTBIE TICUXUYECKOTO PacCTPOMCTBA.

4. 3aKOHOM 3aripelieHbl Opakyu MeXy YCHIHOBUTENISIMUA M YCBIHOBJIEHHBIMH. [Ipu oTMeHe B
CyIeOHOM TOPSIKE YCHIHOBJICHUS TIPU HAJIMYWU ISl STOTO COOTBETCTBYIOIIMX OCHOBaHWM (cT. 141
CK) npensiTcTBuUid AJ1s 3aKJII0YEHUs] Opaka MexkIy OBIBIIMM YCHIHOBUTEIEM M YCBIHOBJICHHBIM HE
cymiectByer (cT. 31, 32).

Jnst v, BeTynalommx B Opak, BecbMa BaXHO 3HATh O COCTOSTHUM 37I0POBbsSI IpYyT Apyra.
HeocBegoMaeHHOCTh TIO JAHHOMY BOIIPOCY MOKET MTPUBECTH K HEraTUBHBIM ITOCIIE/ICTBUSIM (3apaxe-
HUE IPYT JIpyra TSOKEJIBIM MH(PEKIIMOHHBIM 3a00J1eBaHNeM, poxkaeHue 0oabpHOro pedenka u 1. 1m.). CK
MpeycMaTpUBaeT BO3MOKHOCTh OECIIATHOTO MEAMIIMHCKOro 0OC/IeIOBaHMs JIMI] Ha Havasax 100-
POBOJIHOCTH YUPEXJEHUSIMH rOCYIapCTBEHHON M MyHUITUNAIBLHOW CHCTEMBI 31PaBOOX PAHEHHMSI.

dakTrueckre Cynpyru BIpaBe, Kak YYaCTHUKU OOIIEH JOJNEBON COOCTBEHHOCTH, 3aKJII0YATh
MeKy COOO¥ cortanieHusi 00 yCTAaHOBJICHUH pekUMa PasIeNIbHOM WM JIOJIeBOM COOCTBEHHOCTH Ha
npuoOpeTaeMoe UMYIIECTBO, O MOPS/IKE BIaJeHH, TIOJIb30BAHUS U PACTIOPSIKEHUsI TAKUM UMYIIIe-
CTBOM, O pacipeie/ieHuu TUIOA0B, TPOAYKIIMH U JI0XOJOB OT MCHOJIb30BaHMSI TAKOTO MMYIIECTBa (CT.
246-248, 252 T'K), a Takske coramieHue o peryimpoBaHuM 0053aTeIbCTBEHHBIX OTHOIIEHUIN MEKTy
COOOI.

[Tpu 3aKJII0YeHNN TaKWUX COIIAIIEHUH HEOOXOAMMO COOMIONATh OOIIHE MOOKEHHS I'PaXIaH-
CKOTO 3aKOHOJATEJIbCTBA 00 YCIOBHUSX JEUCTBUTEIBHOCTH C/IENOK, B YaCTHOCTH, HEIOMCTUMO YBSI-
3bIBaTh UMYILECTBEHHBIE MTPaBa M OO0S3aHHOCTH C HAIWYMEM WJIM OTCYTCTBUEM MHTUMHOW KU3HU;
MMYIIECTBEHHBIE CAHKIIMHU 32 OTKa3 OT TAKOM KMU3HU. B 10o00HOM corarieHny He MOTYT Tak ke ObITh
YCTaHOBJICHBI T€ MPaBa M 00S3aHHOCTH, KOTOPBIE CIIEAYIOT U3 I0PUINYECKH 0(DOPMIICHHOTO Opaka.

OcHoBaHMs TIpeKpanieHus Opaka — 3TO pUIMUeCcKe (PaKThl, C KOTOPHIMU 3aKOH CBSI3bIBACT
MpeKpaiieHre MPaBOOTHOLIEHU MeXy CYpyramMu, BO3HUKIIHNX U3 3aperMCTPUPOBAHHOIO B yCTa-
HOBJICHHOM Topsiike Opaka. K opunudeckM ¢aktaMm, mpekpamaoimm Opak, OTHOCATCS CIeaylo-
e 00CTOATENLCTBA:

a) CMepTh CYIpyra;

0) 0OBSIBJICHHE CYJIOM OJIHOTO M3 CYIIPYTOB YMEPIIINM;

B) pacTopxeHue Opaka (pa3Bop).

CymiectByeT orpaHnueHre cBoOoabl pa3Boaa. Hemomyctumo npeabsBieHne MyxeM TpeOoBa-
HUS O pacTopkeHnr Opaka 6e3 cornacus JKeHbl BO BpeMsl ee OepeMEHHOCTH U B TEUEHHUE rofia TIocyie
pokIeHUs peOeHKa.

Pacroprkenre Opaka MocTaBJIeHO MO/ KOHTPOJIb FTOCYAApPCTBA M MOKET B 3aBUCMMOCTH OT HaJIU-
YHs ONpPE/ICNICHHBIX OCHOBAHUI OCYIIECTBISITHCS TOJBKO COOTBETCTBYIOIIMMH TOCYJAPCTBEHHBIMU
opranamu: 3AI'Com nnu cynom. PakTrueckoe pasaenbHOe MPOXKUBAaHKUE CYIPYTOB, CKOJIKO OBl Bpe-
MEHM OHO HY JUTWJIOCh, IOpUAMYECKHU Opaka He mpekparnaet. 3aspienue nmogaercsa B 3AIC o mecty
JKUTEJTbCTBA OJJHOTO M3 CYIPYTOB, ¥ MX B3AMMHOE COIJIache TIOATBEPXKJAETCS UX COBMECTHBIM 3asIBJIe-
HueM. Ecim cynpyr (cynpyra) oTKasbIBaeTcst OT OJAuH TAKOTO 3asiBJICHUSI, MOKHO HAallPaBUTh UCKO-

23



JI. B. KpyxanoBa. «CemeliHoe TIpaBo»

BOE 3asBJIEHUE I10 MECTY €10 (€€) KUTEIbCTBA WM CBOETO (IIPU HEBO3MOKHOCTH BbI€3/1a K MECTOXKMU-
TEJILCTBY Cylpyra (Cynpyru)).

Ecnu oTHOIIEHHS CyTIpyroB TaKOBBI, YTO OOIIEHUE OPYT C APYrOM HEBO3MOXHO, TO CYIpYT
(cynpyra) BIpaBe OJHOBPEMEHHO C MoJauell UCKOBOTO 3asIBJIEHUSI O Pa3BOE 3asiBUTh XOIATAlCTBO
0 paccMoTpeHuH Jienia 6e3 ero (ee) mpucyTcTBus (B coorBeTcTBUH C I1. 5 cT. 167 I'TIK). [leno Oyner
PacCMOTPEHO B OTCYTCTBME JAHHOTO JIMIIA, ¥ KOMUU PEeIIeHHs cyna OyayT HalpaBJIeHbl UCTILY IO
noute. Bo3aMokHO yJacTrie B 6pakopa3BogHOM Tporiecce uepes npeacrapurens (cr. 48 I'TIK), koro-
PbIM MOXET OBITh PAKTUYECKH JII0O0E JIUIIO.

Ecnmu mectoHaxoxaeHue cymnpyra (Cynpyrv) Hem3BecTHO Oonee 1 roga, TO BHavase ciemyeT
00paTHUTKLCS B CYJI C 3asIBJICHUEM O MTPU3HAHUHM ero Oe3BecTHO oTcyTcTBYIOMMM (cT. 42 I'K). B 3asB71e-
HUM HEOOXOIMMO yKa3aTh PUYKHY, B CBSI3U C KOTOPOU MOJAeTCs 3asiBJICHUE O PaCTOPKEHUH Opaka,
1 00CTOSITEbCTBA, IOATBEP K IAI0IIHE OCHOBATEILHOCTh MMOAAHHOTO 3asiBiieHus1. [locne BeTyruieHus B
CUJTy pellleHUs Cy/a O IPU3HAHUHM CYIpyra Oe3BECTHO OTCYTCTBYIOIIMM Mofaercs 3asipienue B 3AT'C
0 pacTop:xeHur Opaxa (B ropsizke ct. 34, maparpad 3 3 PP «O0 akrax rpaxkJaHCKOTO COCTOSIHUS» ).

B opranax 3AI'C nmpousBoauTCs pacTOpKeHUe Opaka:

a) MpU B3aMMHOM COTJIACHH CYITPYTOB, HE UMEIOIINX OOIIMX HECOBEPIIEHHOJIETHUX JeTei (T1.
1 ct. 19 CK);

0) 1O 3asBJIEHUIO OIHOTO U3 CYIIPYrOB B CIIydasiX, €C/IM APYrod Cynpyr NpU3HaH CyaoM Oe3-
BECTHO OTCYTCTBYIOIIMM, HEAEECTIOCOOHBIM MJIM OCYKEH 3a COBEPIIIEHUE MPECTYIUICHUS K JIUIICHUIO
CBOOOJIBI Ha CPOK CBBIIIE Tpex JieT (1. 2 cT. 19 CK).

Pacroprkenre Opaka 1 rocyaapcTBeHHasi pErUCTPaIysl ero pacTOpPKeHUsI IPOU3BOIATCS B ITPU-
CYTCTBUH XOTsI ObI OTHOTO U3 CYIPYIOB IO UCTEUSHUH Mecsla CO JTHS MOIauy CyIpyraMy COBMeECT-
HOTO 3asBJICHUs O pacTopkeHur Opaka (1. 4 cr. 33 3akoHa 00 aKTax I'paXJaHCKOTO COCTOSIHHS).
Pacroprkenre 6paka yepe3 MpeacTaBuTesist He JOMyCKaeTcsl.

Cropsl, BO3HHKAIOIIME MEXIy CyNpyramu, O pasjeie OOLIero MMYIIECTBa, O BHIIUIATE
CPEICTB Ha CofiepKaHue HY K JAI0IIEerocsi HETPYJOCIIOCOOHOTO CYNpyra pacCMaTpUBAIOTCS B CyA€OHOM
MOPSIIKE HE3aBUCHMO OT pacTopskeHus Opaka B opraHax 3AIC.

CyneGHblii OpsI0K (TIpolieypa) pacTopsKeHUs1 Opaka MPUMEHSIETCSl B CIIyYasiX, MPeycMOT-
penHbIx cT. 21-23 CK:

a) IPY HAIMYMM Y CYTIPYroB OOIIMX HecoBepieHHoneTHUx ferei (1. 1 cr. 21 CK);

0) MpK OTCYTCTBUH COTJIACHsI OJJHOTO M3 CYIPYroB Ha pactopxkenue Opaka (1. 1 ct. 21 CK);

B) €CJIA O/IUH U3 CYNPYIOB, HECMOTPS Ha OTCYTCTBHE Y HETO BO3PAKEHUM, YKJIOHSIETCS OT pac-
Topxenus Opaka B oprane 3AI'C (1. 2 c1. 21 CK).

dakTrueckrie MOTHBHI (IPUYMHBI) PACTOPKEHUsI Opaka MOTYT ObITh CAMBIMU Pa3HOOOPA3HBIMU
u B CK He ykasbiBaiotcs. C BBeIeHHEM B CEMEMHOE 3aKOHOIATENTLCTBO MHCTUTYTa OpPayHOTo I0TOBOPA
MCKOBOE 3asIBJICHHE O PACTOPKEHUU OpaKa MOXKET OBbITh MOAAHO U3-32 HAPYIIEHHS JPYTUM CYIIPyroM
yCJIOBUI OPavyHOTO JOTOBOPA.

B CK npemycMOTpeHs! JBe CUTYAINH, CBSI3aHHbIE C CyIeOHBIM MOPSAKOM PacTOpKeHUs Opaka,
1, COOTBETCTBEHHO, OIpe/eieHbl 0COOEHHOCTH OPaKOpa3BOAHOTO MpOoIiecca sl KXo U3 HUX:

a) pactopkeHre Opaka B CyIeOHOM MOPSIIKE MPY B3aMMHOM COTJIACHHU CYTIPYTOB HA pacTopxke-
Hue Opaka (ct. 23 CK);

0) pacropxeHue Opaka B CylneOHOM TOPSIIKE IMPU OTCYTCTBUM COIJIACHS OTHOTO U3 CYIPYTOB
Ha pacTopxxenue Opaka (ct. 22 CK).

YcraHoB/IeHHE MOMEHTA TpeKpalleHnst Opaka MpH ero pacTOp;KEHUHM UMeeT BaXHOe MpaBo-
BOE 3HAYCHHE, TaK KaK MIMEHHO C 3TOr0 BpEMEHHU MKy CYNpyramu IpeKpaniaiTcs Ha Oyayiee (3a
WCKJIIOYEHUEM CJTy4aeB, MPEeyCMOTPEHHbBIX 3aKOHOM) BCE JIMYHbIE U UMYILIECTBEHHbIE IPABOOTHO-
IIIeHU s, BOBHUKIIIUE CO JIHS TOCYIapCTBEHHOU peructparmu Opaka B opraHax 3AI'C u cyiecTBoBaB-
e MEK/1y CyrpyraMmu Bo BpeMs Opaka. [Ipu 3ToM OfHM MpaBOOTHOIIEHUS MPEKPAIAIOTCS Cpasy
TocJie pa3Bofa, APyrue MOTyT ObITh COXPaHEHBI JIMOO TIO JKEIAHUIO CYTpyra (Harpumep, COXpaHeHUe
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opaunoii pammun — c1. 32 CK; BITUaTa KOMIIEHCAIIMY CYTIPYTY 3a pacTOpKeHue Opaka 1Mo MHUIH-
aTHBe JIPYroro Ccyrnpyra corjiacHo OpauHomy goroBopy — ct. 42 CK), 1100 B criTy MPsAMOro yCTaHOB-
neHus 3akoHa. Tak, B cuity 3akoHa (cT. 9 °CK) Hy:xaaomuiicst HeTpyJOCTIOCOOHBIN CYTIPYT COXpaHsIeT
MPaBO Ha MOMyYeHHe COfIEpKaHusl OT OBIBIIETO CYNpYra, eClI OH CTajl HETPYAOCIIOCOOHBIM JI0 pac-
TOpkeHUsI Opaka WM B TEUSHHE Tojia C MOMEHTa pactopxkeHus Opaka. CoxpaHeHre OpauyHoi hamu-
JIMY 3aBUCHUT OT YCMOTPEHHMSI CYNpyra, MPUHSBIIEro (paMuvio Ipyroro Cynpyra npu 3aKkJI0YeHUH
opaka (c1. 32 CK).

C npekpariieHueM Opaka repecTaeT AeiCTBOBaTh 3aKOHHBIN PeXUM UMYILECTBA CYIPYroOB, TO
€CTh PEKUM UX COBMECTHOU COOCTBEHHOCTH, HO IPU YCIIOBUH, UTO OHU PA3ETUIA COBMECTHO HAKH-
Toe B Opake umymiectBo. Ecnu cynpyru He pas3nenii ooiee MMyIIecTBO, TO U MOCe pa3BoJa OHO
MPOJOJIKAET OCTABATHCS OOIIMM C COOTBETCTBYIOIIMM MPABOBBIM PEKMMOM, TaK KaK ObUIO HAKHUTO
BO BpeMs Opaka. Cam mo ceOe pa3Boj Oe3 pasjena UMyIecTBa He MOXKeT MPeBpaTuTh COBMECTHYIO
COOCTBEHHOCTh CYIPYTOB B J0JIEBYIO WJIM B pa3/ielibHyI0 cOOCTBEHHOCTh. K TpeboBaHusAM pa3BeieH-
HBIX CYIIPYTOB O pa3jielie 00IIero MMyIIecTBa IPUMEHSIETCsI TPEXJIETHHUI CPOK UCKOBOM JaBHOCTH (1.
7 cr. 38 CK).

[pu pactopkeHnu 6paka B CyeOHOM MOPSI/IKE OH MPEKPAIIAETCs CO IHSI BCTYIJICHUS PEIeHHU ST
Cyla B 3aKOHHYIO CHITY.
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Tema 7. Ilpu3nanue Opaka HeJelicTBUTeJIbLHbIM. IIpaBoBbIe
MocJeJACTBHSI NPU3HAHUSI OpaKa HeeHCTBUTEJIbHBIM

Kaxaplil 3aKJII04eHHbIN B YCTAHOBJIEHHOM 3aKOHOM HOpsKe Opak mpearnonaraercs J1eicTBu-
TesbHbIM. [Ipe3yMmims 1edcTBUTENbHOCTH Opaka MOXeT ObITh OIPOBEprHyTa JUlIb B cyae. Heneit-
CTBUTEJILHOCTB Opaka (1. 5 CK) o3Havaer, 4To 10puAn4ecKoro (pakra, jgexalero B OCHoBe OpayHo-
CEMEMHBIX OTHOLIEHHI, HE MTPOM30ILIO (OHATHE HEIeUCTBUTENBHOCTH Opaka He pacrpoCTpaHseTcs
(ct. 3 °CK) Ha J0OpPOCOBECTHOTO Cyrnpyra (Cymnpyra, by IpaBa HapyLIeHbl) U IeTeid, POAUBLINXCS B
TakoM Opaxke uin B tedenue 300 THel co JTHS pu3HaHus1 Opaka HenecTBUTeNbHBIM (11. 2 cT. 48 CK)).
Ortiom pebeHKa npu3HaeTcst Cynpyr (ObIBIIMIA CYIPYT) MaTepH, eciii He Joka3aHo nHoe (c1. 52 CK).

Jlo BbIHECEHHMSI CY/IOM pElIEHHs] O NPU3HAHUM Opaka HeIeHCTBUTEIIbHBIM COCTOSIILIME B HEM
JMIA CYUTAIOTCS] CYyNPYraMy C COOTBETCTBYIOIMMH B3aMMHBIMH ITpaBaMU M 0Osi3aHHOCTSIMH. Bce
IIPAaBOBBIE MOC/IE/ICTBUSA 3aKII0UEHHS OpaKa aHHYJIMPYIOTCS TOJIBKO HA OCHOBAHUM CYJeOHOTO pellie-
HUSA O NMPU3HAHMU Opaka HeJeWCTBUTENbHBIM. Bpak He MOXeT ObITh MPHU3HAH HEEHCTBUTEIbHBIM
TI0CJIe €r0 pacTopkeHus (Kak B cyaeOHOM nopsake, Tak U B opraHax 3AI'C), 3a UCKITIOUEHHEM CITy-
YaeB, KOrJa JeHCTBUTEILHOCTh Opaka OCIaprBaeTCs 10 MOTUBAM HAJTMYMSI MEX/Ty CYIpyraMu 3arpe-
IIEHHON 3aKOHOM CTETNeHH POJCTBA JTMOO COCTOSIHUSI OHOTO M3 HMX B MOMEHT TOCYAapCTBEHHON
perucTpanuy 3aKIoueHus Opaka B IpyroM, HEpacTOPrHyToM, Opake.

HenelicTButebHBIM TpU3HAECTCS Opak, 3aKJIIOYEHHBIA C HapylIeHWeM YCIOBUHA U (WJIN)
BOIPEKH IMPEMATCTBUAM, PeAycMOTpeHHbIM cT. 12—14 u 1. 3 ct. 15 CK, a Takxke Opak, 3aKJ04eH-
HbII1 6€3 HaMepeHU s CYIIPYroB WM OTHOTO U3 HUX CO3JaTh CEMbIO (TaK HAa3bIBAEMBbIN «(DUKTUBHBIN»
Opak). [Ipu3Hanme Opaka HeleCTBUTEIbHBIM ITPOU3BOIUTCS TOJIBKO CYI0M B MOPSIIKE KICKOBOTO MPO-
W3BOJICTBA.

K ocHoBaHMsIM [U1s1 TpU3HaHKs Opaka HeJeHCTBUTEILHBIM OTHOCSITCS CIIE/IYIOIINE OOCTOSITEb-
CTBa:

a) OTCYTCTBME B3aMMHOIO JI0OPOBOJIBHOTO COIJIACHSI MYKUMHBI M )KEHIIMHBI, BCTYNAOIIHUX B
opak (ct. 12 CK);

0) HeIOCTHKEHHE BCTYNMBIIMMHU B Opak JMIamu (MM OfHMM M3 HUX) OpauyHOro BO3pacTa,
€CJI OH He ObLI CHUKEH B YCTAaHOBJIEHHOM 3akoHOM mopsiake (ct. 12, 13 CK);

B) HAJIMYKE Y BCTYIUBIIMX B OpakK JIUII (MJIM OOHOTO U3 HHUX) JPYroro HEpacTOPrHyToro Opaka
(ct. 14 CK);

r) 3aKJII0YeHre Opaka Mexay Omm3kumMu poractBeHHuKamu (ct. 14 CK);

1) 3aKJI0ueHre Opaka Mexy YChIHOBUTENeM U yChIHOBJIEHHbIM (cT. 14 CK);

€) 3aKIoYeHre Opaka Mek/1y JIMIIAMH, U3 KOTOPBIX XOTsI Obl OJJHO IPU3HAHO CYJOM Hefleecro-
COOHBIM BCJIE/ICTBUE NICUXUYecKoro paccrpoiictsa (ct. 14 CK);

) COKpBITHE OIHMM M3 JILI, BCTYMAONIIMX B Opak, BeHepudecKoit 6one3nun i BUY-nHpek-
mu (1. 3 cr. 15 CK);

3) 3aKJII0YeHre (PMKTUBHOTO Opaka, TO €CTh €CJIU CYNPYTY WM OfIMH U3 HUX 3aPerucTpypOBaJIH
Opak 6e3 HaMepeHHsI CO3JaTh CEMBIO.

Jlns npusHaHus Opaka HeIeMCTBUTEIbHBIM JIOCTAaTOUHO TMOATBEPKAEHUS B Cyle OJHOTO U3
NIepeUYMCIIEHHbIX OCHOBAHUM, XOTS Ha MPAKTUKE B OTIEJbHBIX CIy4asX MOXET UMEThb MECTO M UX
COBOKYITHOCTb.

[Mpu3Hanue Opaka HeIeHCTBUTEIBHBIM IIPOMCXOIUT TOJIBKO B CYIEOHOM MOPSIIIKE.

CymiecTByI0T crieflylole KaTeropiu Jinll, UMeIoIie B 3aBUCUMOCTU OT OOCTOSITENILCTB MPO-
HieccyasbHOE MPaBo Ha 0OpallieHre B Cy/ 10 MOBOAY MPU3HAHUS Opaka HeJeHCTBUTEIbHBIM.

1. B ciydae eciu Opak 3aKJII0YEH C JIMLIOM, He JOCTUTILIMM OpauHOro BO3pacta (Ipyu OTCYTCTBUU
cooTBeTcTBYIoLIero paspemenus (cr. 28 CK)):
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* caM HECOBEPILIEHHOJIETHUI CYTIPYT;

* €r0 POAUTENHM (JIMLIA, X 3aMEHSIOIINE);

* Oprabl ONEKH U TIOTMEUYUTETbCTBA;

* IPOKYPOP.

* B ciyuae HapymieHusi mpuHIMIA JOOPOBOJBHOTO corylacusl (Kak M3-3a BHEIIHUX MMPUYHMH —
yIrpo3a, MAaHTaxX, TaK ¥ 10 CyObEeKTUBHBIM 00CTOSTEIHCTBAM — HEBO3MOKHOCTh TIOHUMATh CYIIECTBO
JEYICTBUM U UX MOCJEACTBUR):

* IPOKYpPOP;

* CyIIpYT, MTpaBa KOTOPOTO HAPYIIIEHHI.

3. B cryvae Hanmumuurst 0OCTOSATEIIbCTB, MPEMATCTBYIONIMX 3aKTI0YEHUI0 OpaKa:

* CyNpyr, HE 3HaBUIMI O HAJIMYUU MIPETISITCTBUN;

* OMEKYH HeeeCrIOCOOHOTO CYIIpYra;

* CYIIPYT M0 MPEAbIAYIIEMY, He PACTOPTHYTOMY, OpaKy;

* IpyTrHe JIMIIA, TIpaBa KOTOPHIX ObLIM HApYILEHBI 3aKTI0UeHUEM Opaka;

* Oprabl ONEKH U TIOTEYUTEbCTBA;

* IPOKYPOP.

4. B coorsercrBuu c11. 3 cT. 15 CK — cynpyr, OT KOTOpOro Apyroii Cynpyr cKpbul (pakT HaTU4YMSs
BeHepuieckon Oone3nu win BUY-nndekimu.

5. B ciiyuae ¢puktuBHOCTH Opaka:

* IPOKYpPOP;

* CyIIpYT, HE 3HABIIUI O (PUKTUBHOCTU Opaka.

B ciyuae ecrm 0o6a cynpyra 3Haim 0 (PMKTUBHOCTH Opaka, TO Cy/l He BIIpaBe MPUHUMATH UCK K
npou3BoaCTBY. HO eciii oivH U3 TaKMX CYIpPYToB 3asIBUT, YTO OH PACCUMTHIBAJ HA CO3/IAaHUE CEMbH U
Opak siBisieTcsi (PMKTHBHBIM HE T10 €r0 BUHE, TO MCKOBOE 3asiBJIeHUEe OyIeT IPUHSATO K PACCMOTPEHHMIO.

HawuGonee TunuyHbiii mpumep (PUKTUBHOTO Opaka — 3aKJII0UeHHe ero 3a OIpe/eIeHHYIO TI1aTy
C YCJIOBUEM pervcTpalvu B KBaptupe. Ecii oquH cynpyr kenaeT paszena KBapTHpPbI, TO BTOPOH He
BIIpaBe TpeOOBaTh MPU3HAHUS OpaKa HeleUCTBUTETbHbBIM.

[Nepeuenb 0OCTOATENHCTB, HA OCHOBAHUH KOTOPBIX OpaK MOXKET OBbITh MPU3HAH HEIeUCTBUTE -
HBIM, SBJIsIeTCs 3aKpbIThiM. Hanipumep, ecu cynipyry 80 sieT, a cyripyre 18 1 Bckope mociie cBaIb0bl
MYK YMHPAET, a M0 3aBEIIaHHI0 BCE UMYIIIECTBO OCTAeTCs keHe. SIBHOe BO3PaCTHOE HECOOTBETCTBUE
Y OYEBUIHASI HECTIOCOOHOCTh K OPauHOMY COXHUTEILCTBY HE Oy/IyT paclieHeHbI Cy/IOM KaK OCHOBAHHUE
IUIsI TIPUHSATHS OT HACJIETHUKOB TI0 3aKOHY MCKa O MPU3HAHUH TAKOro Opaka HeJeCTBUTEIbHBIM (C
NOCJIeIYIOIIEH 1eJIbI0 OCTIapyuBaHuUsI 3asiBJieHus1). TOUHO Tak ke, HalpuMep, He HECET OTBETCTBEHHO-
CTH 32 3aBe/IOMbI 0OMaH OJVH M3 BCTYMAIOIINX B Opak, CKPHIBIINI OT APYroro TyOepKyJie3, HapKo-
THUYECKYIO 3aBUCUMOCTh, TOMOCEKCYAIN3M, HAJTMYHME IeTel OT MPEeAbIAYIIIX OpakoB, OJIOBOE Oeccu-
nme uim Oecruiofue U MHoroe pyroe. Takoi Opak BIOCIIEICTBIM pacTOpraeTcsi B 0OIIeM MOpsiIKe, 1
CyNpyr-oOMaHIIMK COXpaHsieT 32 OO0 MPaBo Ha KUJIYIO IJIOMAIb (IPOXKUBAHUE), TIOTyYEeHHE aJTH-
MEHTOB U T. II., 2 OOMaHyTBIi CYNpPYT He MMEeT MpaBa Ha KOMIIEHCAIMIO MOpajibHOro Bpena. bonee
TOro, ecyii Oymyrmmi cynpyr (rocne nogaun 3aseienus: B 3AI'C) ciaydaiiHo y3HaeT, Hanpumep, 00
aMOPAJILHOM TIPOIILJIOM CBOETO M30paHHMKA M HE PErHCTPHpYeT Opak, a pacxofbl HA MPEACTOSIITYIO
cBagbOy YK€ COCTOSUTMCH, TO MPABO HA MX KOMIIEHCAIMIO, BKJIIOYAs], OMSTh K€, MOPAJIbHBIA Bpel,
3aKOHOZIATEILCTBOM HE MPEeyCMOTPEHO (MCKITIOUeHUE — IIPelyCMOTPUTEIIbHO COCTABJICHHBIN 3apaHee
JOTOBOP I'PakAaHCKO-TIPABOBOTO XapaKkTepa).

CMBICIT TIPaBOBBIX MOCIEICTBUIA MPU3HAHUS Opaka HEeNeWCTBUTEIbHBIM COCTOMT B TOM, YTO
Opak, IPU3HAHHBIN CyIOM HEICHCTBUTEIIbHBIM, HE MOPOKIAET NPaB U 0OSA3aHHOCTEH CYNpPYroB, TO
€CTh pellieHHe Cyla O HEeJEeWCTBUTENBHOCTH Opaka BieueT 3a coOOM aHHYJIMpOBaHHME MpaB M 00s-
3aHHOCTEW CYNpPYroB, BO3HHUKIIUX C MOMEHTA TOCYIapCTBEHHOM PErvCTpalliy 3aKTI0UeHrst Opaka U
CYILIECTBOBABIIUX [0 MPU3HAHKS €r0 HEeJEHCTBUTEIILHBIM, 32 UCKJIIOYEHHEM CITy4yaeB, YCTaHOBJICH-
HBIX 3aKOHOM, a UMeHHO 1. 4 u 5 c1. 3 °CK. IIpu 3TOM 1IpaBa U 0OSI3aHHOCTHU CYNPYTOB aHHYJIH-
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pyloTcs He Ha Oyjyinee BpeMs, a co AHS 3aKkmoueHus Opaka. Takum odpa3om, Opak, IpU3HAHHBIN
CY/IOM HEJIeICTBUTEJIbHBIM, CUMTAETCS] TAKOBBIM €O AHs ero 3akimoueHus (1. 4 cr. 27 CK). B stom
COCTOWT MPHUHIIMINATIBHOE OT/IMYMe TIPU3HAHUS Opaka HEeIeHCTBUTEILHBIM OT PacTOpXkeHUs Opaka,
KOTJa MpaBa 1 00sI3aHHOCTH CYIPYTOB IIPEKpamiaiTcs Ha Oyayiiee BpeMsl.

K umymiectBy, mpuoOpeTeHHOMY COBMECTHO JIMIIaMH, OpaK KOTOPBIX MPU3HAH HEIEHCTBUTETb-
HBIM, TTpUMeHsIoTcs nosoxkenus 'K o nomeBoit cobctBeHHOCTH (CT. 245-252), a He HopMbl CK 00
o0111ell COBMECTHOM COOCTBEHHOCTH CYIIPYTOB.

[MpuzHanme Opaka HeJEeWCTBUTEIBHBIM BJIeUYET AaHHYIMPOBAHKE U IPYTUX MIPaB CYNPYyTroB:

a) Ha HollleHue (paMUIiu, TPUHATON IIPU FOCYAAPCTBEHHON PErHCTpalluy 3aKII0UeHHs Opaka;

0) Ha TOJydeHHe B Clydae HYXIAeMOCTH U HETPYIOCHOCOOHOCTH COfIEPKaHUs OT JAPYroro
Ccympyra;

B) IIpaBa MoJIb30BAThCS KUJIOH IJIOMIA/IBIO APYTOro CYNpyra MpH BCEJIEHUU B Hee MOCIIe 3aKJTI0-
YyeHus Opaka;

I') HACJIEAOBAHUS TI0 3aKOHY IOC/Ie CMEPTH CYTpYTa;

1) paBa Ha MEHCHUIO TI0 CJTyYalo MOTepy KOPMUIIBbIIA ¥ JIp. Tak, Hanmpumep, Cynpyr, MPUHSBIIANA
MIPU TOCYIAPCTBEHHOW perucTpanyu Opaka (haMuIvIo IPYroro Cyrpyra, yrpaunBaeT paBo HOCUTh
9Ty (paMUJIMIO C MOMEHTA TIpU3HaHUS Opaka HeIeWCTBUTEIbHBIM, M €My MPUCBANBAeTCs JOOpavHast
pammnus.

W3 mpaBwiia 0 TOM, YTO HEICHCTBUTENILHBINA Opak He MOPOXK/IAET HUKAKUX MTPABOBBIX MOCTIE/-
CTBU ISl JIUII, B HEM COCTOSIBIINX, TIPEAYCMOTPEHBI UCKToUeHs1. OHU KacatTcsl JOOPOCOBECTHOTO
Cynpyra ¥ HalpaBJieHbl Ha 3alIUTy €ro MpaB M 3aKOHHBIX WHTepecoB. JJoOPOCOBECTHBIN Cympyr —
3TO CYyIpYT, MpaBa KOTOPOro HapyIIeHbl 3aKJII0YEHUEM TaKoro Opaka (Hampumep, CyIpyr, He 3HaB-
A O HAIMYMU TPEMSATCTBUN K 3aKJIIOUeHuIo Opaka). JJoOpOCOBECTHBIN CyNpyr Mpy MpU3HAHUM
Opaka HeJIeiCTBUTEIbHBIM UMEET MPABO COXPAHUTHh M30OPAHHYIO VIM TP BCTYIJICHUU B Opak pamu-
JIVIIO BHE 3aBUCUMOCTH OT OCHOBAHUH MpU3HaHUsI Opaka HeprericTBuTebHBIM (11. 5 ¢T. 3 °CK). Kakoro-
OO0 NOTIOHUTETFHOTO OOOCHOBAHU S IIPUHSATHS TIOI0OHOTO PEIIeHHSI CO CTOPOHBI IOOPOCOBECTHOTO
cynpyra He TpeOyeTrcs. MOTHBBI COXpaHeHHs (DAMUTMKA MOTYT OBbITh pa3IMUHBI M IIPABOBOTO 3HAYE-
HUS He uMeloT. OJJHAKO MPH KeTaHUU JOOPOCOBECTHOTO CyNpyra (paMuiivst MOXKET ObITh UM U3Me-
HeHa Ha 100pauHylo. JJoOpOCOBECTHBIN CYIIpPYr MMeeT MpaBo TpeOOBaTh KOMIICHCAIIMYA TTPUIMHEH-
HOTO €My MOPAJIbHOTO Bpejia (3TO eJMHCTBEHHOE YCJIOBHE KOMITEHCAIMM MOPaJIbHOTO Bpena). e,
ponuBIIHecs B Opake, MPU3HAHHOM HeJleHCTBUTENLHBIM (1H B TeueHue 300 qHel co qHS MPU3HAHUS
Opaka He/IeCTBUTEJIbHBIM), UMEIOT TaKUe ke TpaBa M 00S3aHHOCTH IO OTHOIIEHUIO K POAUTENISAM
Y UX POIACTBEHHMKAM, KaK W JIETH, POXKJCHHBIC B IECTBUTEIbHOM Opake. Takum oOpa3om, paBo-
BbIE TTOCIIE/ICTBHS HEJICHCTBUTEILHOCTH Opaka KacaloTcsl TOJILKO CYIPYTOB, HO HE 3aTparuBaloT MpaBa
nereit. [IpusHaHue cyoM JeHCTBUTENBHBIM Opaka, 3aKJIIYEHHOTO C HAPYIIEHUEM YCTAHOBJIEHHBIX
3aKOHOM YCJIOBUU WJTM BOTIPEKU TIPEAYCMOTPEHHBIM 3aKOHOM TPETATCTBUSIM, HA3bIBACTCS B IOPH/IH-
YEeCKOU JiuTeparype o3dopoenenuem (canauueii) opaxa. OIHAKO cCaHMPOBaHUE Opaka HEBO3MOXKHO
MIPY PACCMOTPEHUH CY/IOM JieJia O PU3HAHUM Opaka HeJeHCTBUTENIBHBIM B CBSI3H C HATMIUEM MEK/TYy
cynpyramu OJM3KOM CTETeHH POJCTBA.
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Tema 8
JIMuHbIe HEMMYIIIECTBEHHbIE MPaBa CyIIPYroB

JInunble Heumyuecmeentvle omHouteHUs: COCTaBIISIOT OTHOLIEHU S JIMYHOTO XapaKTepa MEXIY
JIMI[AMH, COCTOSIIIIMMH B Opake. 3aKTIOUeHHbIN B yCTAHOBJICHHOM 3aKOHOM TOPsIKe OpaK MOpoXAaeT
pa3HOOOpa3HbIe IO CBOEMY COIEPKaHMIO MpaBa U 0OS3aHHOCTH CYIIPYTOB, IPYTMMH CJIOBaMH, OTHO-
HIeHUs Mexay cynpyramu. [IpaBa u 00s13aHHOCTH CyNpPYroB BO3HHMKAIOT CO JHS OCYAAPCTBEHHOM
peructpauuu O6paka B opraHax 3AI'C (1. 2 c1. 10 CK).

OTHoIIEHN 1, BO3HUKAIOLIME MEXTy CYIIPyraMu, MOAPA3AEIAIOTCA HA JIMYHBIE HEMMYILECTBEH-
Hble M MMYIIEeCTBeHHbIe. B Oosbllieil yacTi 3TM OTHOMIEHHs! (OCOOSHHO JIMUHBIE) PEeryHpyITCs
HPABCTBEHHBIMH HOPMaMH, OObIYasiMH, a TAKKe CJIOKUBIIUMUCS Y KaXKAOTO U3 CYIPyroB MpeIcTaB-
JIEHUAMM 00 yKJIaJie ceMeHHOM KU3HU. JIMUHbIe TPAaBOOTHOLIEHHS CYIIPYTOB B OTJIMUUE OT UMYILe-
CTBEHHBIX HE MMEIOT 9KOHOMUYECKOIO COJIEp:KaHUs U He HOCAT MaTepHrajbHOro xapakrepa. Kaxapiii
U3 CYIPYTOB MOXET TOJIb30BAThCS IMYHBIMHU ITPaBaMH 10 CBOEMY COOCTBEHHOMY YCMOTpeHuIo. JInd-
HbIEe TIpaBa U OOSI3aHHOCTH CYIPYTOB HE MOTYT OBITh MPEKpAIeHbl WM W3MEHEHBI COITIallleHueM
Mexay HUMUA. He mMoryT oHu ObITh M IIpeiMETOM OpayHOro JOroBopa, a TAaKke KaKUX-JMOO MHBIX
CHEJIOK.

JInyHble HEMMYILIECTBEHHBIE I1PaBa CYIPYTOB SIBJISIOTCS [NIABHBIMU, TAK KAK IMEHHO OHU U €CTh
1esb Opaka. DTH ITpaBa MOKHO MOAPA3/IEUTh Ha IBE IPYIIIbI:

4 nepBas — o0ecnieunBalOT (PU3NYECKOE CYLIECTBOBAHUE I'PaXK/1aH; 3TO MPABO HA JKU3Hb, 3710-
POBbE, OIArONPUATHYIO SKOJIOTHIO (KOHCTUTYLIMOHHBIE IIPaBa);

4 BTOpas — 00eCcNeyrBaIOT COLMAIbHOE CYILECTBOBAHKE; ITO IPABO Ha UM, (paMUJIUIO, YECTb,
JEJIOBYIO pelyTaluio, JIMYHYIO U CEMENHYIO TaliHy.

[Ipunyun paeencmea CynpyroB B ceMbe Oa3upyercst Ha nojoxkeHusix cr. 19 Koncruryrmm PO
O PaBEHCTBE MPaB U CBOOO] YeJIOBEKa M I'PakJaHUHA, MYKUYMHBI U KEHIIIHBI.

PaBeHCTBO cyIpyroB B ceMbe Mpe/osaraer:

a) MpaBO KaXkA0ro M3 CYNpyroB Ha CBOOOAHBIN BEIOOP poja 3aHATHH, MpodeccHu, MecT mpe-
ObIBaHUS U KUTEJIbCTBA;

0) COBMECTHOE pelleHHe CyIpyraMu BOIPOCOB MaTEPUHCTBA, OTLIOBCTBA, BOCIIMTaHUs U 00pa-
30BaHus JIeTel, MHbIX BOIPOCOB )KU3HU CEMbHU;

B) 00SI3aHHOCTb CYNPYTOB CTPOMTH CBOM OTHOLICHHSI B CEMbE Ha OCHOBE B3aMMOYBaKEHHSI
Y B3aMMOIIOMOIIY, & TaKXe 00S3aHHOCTb CYIPYIOB COZIEMCTBOBATh OJIATOMOMYYHMIO U YKPEIUIEHUIO
CeMbH, 3a00TUTHCS O OIArOCOCTOSIHUM U PA3BUTHUM CBOUX AETEN.

BwmemarenbeTBO B pelieHre BOIPOCOB CEMbH, B TOM YHCIIE CO CTOPOHbI OJIM3KUX POJICTBEHHU-
KOB WJIA CTPYKTYp, OOJIaIaloIUX BJIACTHBIMU MOJTHOMOYMAMM (OPraHOB TOCYJapCTBEHHOW BJIACTH,
MECTHOIO CaMOYITpaBJIEHUs], PyKOBOAUTENEN NPeNpUATUI, YUPEKISHUI U OpraHu3aluii), HeJoIy-
ctiMo. Bce BaxkHbIE 17151 CEMbU BOITPOCHI, MTPOOJIEMBI PEIIAIOTCS CAMUMHE CYIIPYraMy Ha OCHOBE HMX
IOOPOBOJILHOTO BOJIEU3bsIBJICHUSI HA TIPHHIIMIIAX PAaBEHCTBA.

JIM4HOMY HEMMYIIIECTBEHHOMY TpaBy KaI0TO U3 CYIpyroB (MpaBo Ha CBOOOY BHIOOpA pona
3aHATUH, Tpodecchy, MECT NMPeObIBaHUS U KUTEIBCTBA, IPABO HA COBMECTHOE pEIIeHNE pPa3HO00-
Pa3HBIX BOIPOCOB KU3HU CEMbH) COOTBETCTBYIOT OOSI3aHHOCTH JIMYHOTO HEMATEePUATBbHOTO Xapak-
Tepa apyroro cynpyra. OHH 3aKJTI0YaloTCs B TOM, YTO CYNpPYr 00si3aH HE YMHUTD HPENATCTBUMN JIpy-
TOMY CYIPYTy B OCYIIECTBJIEHUU UM JIMUHbIX HEMMYLIECTBEHHbIX I1PAB.
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KoHen 03HakoMuUTEJIbHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[TpouuTaiitTe 3Ty KHUTY LIEIMKOM, KYIHB IIOJHYIO JIeraabHYI0 Bepcuio Ha JIutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,

WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
coOom.
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