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Anekcen BaagumupoBuu /laHnjaeHKOB
NHTepHeT-IIPaBO

B nmocnenaue romsl B Cyry0o akageMUUYecKO, HaAyYHO-TIONYJISIPHON U y4eOHO-METOTUIeCKON
JMTeparype, a Takke B MaTepuaiaXx CEeMUHAPOB U KOH(EPEHIINIA MOSIBISETCSl Bce OONbIIe CTaTel 1
BBICTYIUICHUH (JIOKJIA/IOB), IOCBSIIIEHHBIX MPOOIeMaM pa3BUTHS M TIPABOBOTO PETYJIMPOBAHUSI OTHO-
1IeHU B MH(OPMALIMOHHO-TEJIEKOMMYHHUKAIIMOHHBIX CETSAX, a TAK)KE B CBSI3U M 110 TMOBOAY Mare-
PUATBHBIX ¥ HEMaTepUAJIbHBIX OJ1ar, MMEIIUX MMPEUMYIIECTBEHHO «BUPTYAIbHYIO» JIOKAIU3AIHIO.
OpHaKo COBPEMEHHBIM POCCUIICKMM MCCIIEIOBAHUSM 3a4aCTyI0 HE JOCTAeT KOMILJIEKCHOTO M CUCTEM-
HOTO TIOJIXO/1a, aBTOPBl OOBIYHO CTPEMSTCS paccMaTpuBaTh MPOOJEMHBIE BOMPOCH «II0 Mepe HX
MOCTYIUIEHU», HE aHAIM3UPYS IPUYUHHO-CJIEICTBEHHbIE CBSI3U UX T€HE3UCa; He IIPOTHO3UPYSI TEH-
JEHIIUU Pa3BUTHUSI COOTBETCTBYIOIIUX OOIIECTBEHHBIX OTHOUIEHUH W B CAMYIO TIOCJIEHIO OYepepb
WCTOJB3YS] MEXTyHAPOIHO-TIPABOBOM ONBIT B 3ToW cepe. K coxaneHuio, mpociexuBaercsi siBHO
BbIpa’KeHHAasl OTOPBAHHOCTh OTEUECTBEHHOI'O TEOPETUKO-ITPABOBOIO IMCKYpCa OT MOHATUN U TEpPMU-
HOB, a TaKe MepeJOBbIX MW, KOTOPHIMU ONEPUPYIOT LMBUIM30BAHHBIE MTPABONOPSIIKU U MEKY-
HApOJHO-TIPaBOBbIE CUCTEMBI pa3pellleHNs JOMEHHBIX CIOPOB U T. . Jleno 31ech He TOJbKO U He
CTOJIBKO B 3[JOPOBOM KOHCEpBaTHU3Me (KOTOPBI MMEET OOJbIIe MOJOKUTETbHBIX CBOMCTB, HEKEIN
OTpULIATENIbHBIX ) HALIMX YYEHbIX-IPAaBOBEA0B WA B HEKOEM OCTATOYHOM (C COBETCKUX BPEMEH) U30-
JIAUMOHU3ME KOJIJIEKTUBHOTO MPAaBOCO3HAHUS, a MPEKAE BCETO B OTCYTCTBUM Y 3HAUUTEIBHON YacTu
CMIELMAJIMCTOB M 9KCIEPTOB MPAKTUYECKOTO OIbITa U MPO(ECCUOHATBbHBIX HABBIKOB B c(pepe Mex1y-
HApOJHOIO MHTEPHET-IIPAaBONPUMEHEHHU 1, HAIPUMED, B paMKaX TaKOro MHCTUTYTa Kak MeXyHapo-
HbIE JOMEHHBIE CIIOPHI.

MimeHHO o3TOMY JaBHO Ha3pesia He0OOXOIMMOCTb B OCYIIECTBICHUM CUCTEMHOT'O aHAJIM3a IPO-
OJ1eM MHTEpHET-TpaBa Kak CaMOCTOSITEIbHOIU OTPACIIH, BCTPOSHHOM B CHCTEMY MeXTyHapOIHO-TIpa-
BOBOTO PEryJIMPOBAHUS U CYIeOHO-aIMUHUCTPATUBHOM MPAKTUKU MpaBonpuMeHeHus. HakorieH-
HBI aBTOpPOM OOTaThlii ¥ MHOTOJIETHUM OMNBIT YYacTUsi B MEXKIYyHApPOAHBIX TOMEHHBIX CIIOpax B
paMKax mpexe BCero aAMUHHCTPATUBHBIX TPUOYHAIOB MpU BcemMupHOW OpraHu3anuu Mo MHTeN-
nextyanbHou cooctBeHHOCTH (BOMC), paBHO Kak ¥ B clcTeMe apOMTpaxHbIX cygoB PP nosposser
paccuMThIBATh Ha TO, YTO W30paHHAS METOOJIOTHUS U3JIOKEHHST MaTeprasa, MPUBOAUMBIE TIPOTHO3-
HbIe MOJIEJ pa3BUTHs1 (POPMUPYIOILEHCS Ha T7Ia3aX MPOCBEIIEHHOW I0PUINYECKOM TyOTMKU OTPACIH
MHTEPHET-TIPaBa, a TaKKe PEeKOMEHJAIIMH M COBETHI N0 M30paHuio Hanbosee 3(p(PeKTUBHBIX JTMHUMI
3alIUTHI ITPAaB Ha JIOMEHHbIE UMEHA OKaXKYyTCsl MAKCUMAJIbHO B3BELIEHHBIMU, apryMEHTHPOBAaHHBIMU
Y TIOPAXAIOIIMMU IBYEIUHYIO 11eJIb — 0OeCTIeYeHUE MPaB U 3aKOHHBIX NHTEPECOB BIIA/IEIIBLIEB JIOMe-
HOB U Pa3BUTUE OTEYECTBEHHOW ITPABOBOM JIOKTPUHBI.
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I. O61maga yacth

1. MaTepHeT-IPAaBO KaK OTPACJb IPaBa.
IIpeameT 1 MeTO/] HHTEPHET-NIPaBa

1.1. IIpeameT nHTEpHET-NIPaBa

Nutepuer-nipaBo (nanee no tekcry — «MII») kak KOMILIEKCHasi OTpacib IpaBa MpeacTaB-
JsieT coO0i COBOKYITHOCTh OOIIETNPU3HAHHBIX MTPUHITUIIOB U HOPM, COCPEIOTOUYEHHBIX B PA3TMYHBIX
MCTOYHHUKAX (MEXIyHapOIHbIe U BHYTPUTOCYJAPCTBEHHbIE HOPMATHBHO-TIPABOBBIE AKTHI, CyIEeOHBIC
Y aIMMHUCTpaTUBHbBIE IIPELEJCHTHI, JTOKAIbHO-IIPAaBOBbIE AKThl HEKOMMEPUECKMX OpPraHM3alluil; aka-
AeMHuYecKas TOKTpUHA; 00bIYan AEIOBOro 000pOTa U T. [I.) U PEryIUPYIONINX OOLIeCTBEHHbIE OTHO-
II€HUs1, BO3HUKAIOIIKE B CBSI3U U IO MOBOLY:

— OCYIIECTBJICHUS 3aMHTEPECOBAHHBIMHU JIMIIAMU CBOMX CyOBEKTHBHBIX ITPABOMOYHIA 1O BJIa-
JEHUIO, TIOIb30BAHUIO W PACTIOPSIKEHUIO JOMEHHBIMU MMEHaMH, a TaKkKe UHBIMA OObEKTaMH IIpaB
U pecypcami, JIOKAJIM30BaHHbIMU B ceTu VHTepHeT (4acTHo-npaBoBas ccgepa UII). K uucny
3aMHTEPECOBAHHBIX JIML OTHOCATCS, IPEXK/IE BCETO, PETMCTPAHTHI (BJIAIENIbLIbI 3aPETUCTPUPOBAHHOTO
JOMEHHOT'O UMEHM ), a TAKIKe Takasi HoBasi (pUrypa Kak «BJajieliel] akkayHTa» (corsiacHo 1. 1.1 HoBoro
CornareHust 00 aKkKpeIUuTaIuy perucTpaTropoB, OCHOBHBIE MOJIOKEHHSI KOTOPOTO BCTYTAIOT B CHITY C
01.01.2014 non «BIaae/IbIIeM aKKayHTa» MIOHUMAETCS «JIUIIO (110 CMbICAY HOPMbL Peub Uden 0 (pusu-
ueckom auye. — Aém. ) W 00pa3oBaHKe, KOTOPOE OIUIAYMBaeT 3aperucTpupoBanHoe [JJoMeHHoe nms
WM WHBIM CIIOCOOOM OCYIIECTBJISIET YIpaB/ieHue (KOHTPOJIb) 3aperuCTPUPOBAHHBIM UMEHEM, TPH
TOM YCJIOBUH, YTO TaKOe JIMIIO WM 00pa30oBaHUE HE SIBJISIETCS 3aperucTpupoBaHHBIM Branensiiem
HomenHoro NmeHn»);

— peaju3aliy OpraHaMu IMyOJMYHON BJACTH, CaMOpPETrYJIUPYEeMbIMU OpraHu3aiusaMu (B
MOPSIIIKE IEJIETMPOBAHMS] IM ITyOJIMYHO-BJIACTHBIX MTOJTHOMOMOYHIA) ¥ YIIOTHOMOUEHHBIMHU (AKKPEI-
TOBAHHBIMU U T. JI.) UMH JIMIIAMU (DYHKIIUA 110 PacHpeie/IeHUI0 aJpeCHO-HOMEPHOI'O ITPOCTPAHCTBA
ceTd VIHTEpHET; MO pa3pelieHunIo CIIOPOB MEXy CyObeKTaMU MHTEPHET-OTHOIIEHHH; TI0 o0ecrnede-
HUIO OE30MaCHOCTU U OXpaHbl MH(GOPMAIIUK B ceTH VIHTEpHET; 10 1IeH3YPUPOBAHUIO PACIPOCTpaHe-
HUS OIPE/ICICHHBIX BUIOB MH(pOpMaluK U T. 1. (4acTHO-myoauuHas cepa UN) , a takxke —
MIPUMEHEHUsI Mep MPUHYIUTETLHOTO BO3JCUCTBUS U I0PUANIECKON OTBETCTBEHHOCTH K HEIOOPOCO-
BECTHBIM YYaCTHUKAM PbIHKA JIOMEHHBIX UMEH; N0JIb30BaTeNsiM ceTy VIHTepHeT u Jip. 3a JIeicTBUs
(Ge3neiicTBUS), HapyIIaOIIKe TpeOOBaHMs HOPM MPUMEHNMOTO rpasa (myoaudHas cgepa UH).

Criettucpuka N cocrout B TOM, 4TO yKa3aHHbIE BbIle chepbl ASUCTBUS €r0 HOPM B CHILY
IKCTEPPUTOPUAIIBHOCTH OTIEJBbHBIX CETMEHTOB CETEBOro IpocTpaHcTBa VMIHTepHETa U pa3Hoil mpa-
BOCYOBEKTHOCTH YYaCTHUKOB CETEBBIX OTHOIICHUH B BUIY MOJYMHEHHS MX JIMYHOTO CTaTyca WM
KOPHOPATUBHOM MPaBOCHOCOOHOCTH Pa3IMYHBIM IOPUCAMKIIMSAM MHOTJA CIUIETAIOTCS B HACTOSIIUIMA
KJIYOOK KOJUIM3MOHHBIX IIPOTHBOpPEYri ¥ podieM. Bee 31o nomyac tpedyer npuMeHeHHs Crieialib-
HBIX CIIOCOOOB M METOJIOB JJIsl OMpe/ie/ieHus] TIOACYAHOCTH CIOpa, a TaKKe MPUMEHHMOTO MpaBa C
LIEJIBI0 pa3pelIeHus IPUANYECKUX KOH(IIMKTOB U CIIOPOB, B YACTHOCTH, HA OCHOBE MPUHLIMIIA TEC-
HOU cBs13u (KoHUenus “genuine link") Mex1y MHTEpPHET-OTHOIIEHUEM, OCJIOKHEHHBIM MHOCTpPAaH-
HBIM 3JIEMEHTOM C MPABOM COOTBETCTBYIOIIECH CTPaHbl IPU COOMIOAEHUN TPEOOBAHUI MEXIyHAPOI-
HOW B3aMMHOCTH, BEXKJIMBOCTU U T. J. Tak, B cuiy 1. 2 c1. 1186 'K P® «ecnu B cOOTBETCTBUU C
MyHKTOM | HacTosiIIel cTaTbll HEBO3MOKHO OIIPEAEIUTH MPaBo, MOJIEKAIlee IPUMEHEHHUIO, TIpUMe-
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HSIETCSI IPABO CTPaHbI, C KOTOPOM T'PakJaHCKO-TIPABOBOE OTHOILIEHUE, OCTIOKHEHHOE MHOCTPAHHBIM
3JIEMEHTOM, HanOOJIee TECHO CBA3AHO» .

[puHIMI MeXTyHapOJHOU BEKIUBOCTH MTPUMEHSIETCS /151 OLIEHKU Pa3yMHOT'O COOTHOIIIEHUS
MeX]Jy MHTepecaMu IoCydapcTBa, Cy[l KOTOPOro pacCMaTpUBAET CIIOp, M TOCYAApCTBa, IIPaBO KOTO-
poro Moxer ObITh TTpUMeHeHO B KOoHKpeTHOM Jienie. CormacHo cr. 403 Coma (Tpetbst pepakiust)
3aKoHoJaTeIbcTBa 0 MexkyHapoaHbix oTHoreHusix CIIA (Restatement (Third) of Foreign Relations
Law of the United States) rocynapcTBo He BIpaBe OCYIIECTBIISITh IOPUCAUKIIUIO B OTHOIIEHUHU JIUIIA
WY IeATETIbHOCTH, UMEIOIIEH CBSI3b C IPYTMM I'OCYIapPCTBOM B TEX CIyYasix, «KOTAa TAKOE OCYIIECTB-
JIeHVe I0PUCAMKIIMY Hepa3yMHO», TIPU TOM, UTO IS IIeJiell pa3peleHus: KOH(IMKTa YCTAHOBJICHbI
00SI3aHHOCTH TI0 CPABHUTEINILHOM OIIEHKE MHTEPECOB CBOETO COOCTBEHHOTO M APYTOro rocy1apcTBa B
pa3pelieHny Ccropa 1 Mo OTKa3y OT MPU3HAHUS MOACYTHOCTH CIIOpa B CIydae, eClid MHTEPECH! JIpY-
roro rocynapcrsa npeampyior (RESTATEMENT THIRD, supra note 7, § 403)!. B pabore K.
XUKCOH «DKCTpaTeppuTOpralibHasi I0pUcAUMKIMs coracHo Tperbemy CBOIy 3aKOHOAATENBCTBA IO
BOIpOCaM MeXAyHapoAaHbix oTHoueHnid CoequHenHbix LlTaToB»? orMeuaercs, uto B cT. 403 Tpe-
Thero CBOJIa 3aKOHOJATEIBLCTBA (IO CPAaBHEHUIO C paHee JIEMCTBOBABIIEN BepCUel IOKyMEHTa) Cle-
JIaH MEeHee BbIPaXXEHHBIN aKIIEHT Ha TEPPUTOPUATBHOCTH. BMecTo 3T0ro0, «B (poKyce HaxoasaTCs Takue
3JIEMEHTBHI KaK XapakTep AeATeTbHOCTH, 3((PEeKT BO3AEHCTBHS Ha peryarpyloliee rocyJapcTBO, MHTe-
PEcHl Kak peryJupyloliero, Tak U rocyJapcTBa MecTta COBEPIICHUS JIEUCTBUS (OYK8ANbHO — «mep-
PUMOPUANBHO20 20cydapcmea» — Aém.), KOTOpble COM3MEPSIIOTCS Ha OCHOBAHUM OLIEHKHU CTEEHU
OOBIYHO OCYIIIECTBIISIEMOTO PETYJIMPOBAHUS», UTO JOMYCKAET «CYIIECTBEHHO O0JIee pacIMpPUTENILHOE
WCTOJIKOBAHUE SKCTEPPUTOPHATHHOMN I0PUCANKIIUI».

B 37101 cBsA3M npeacTaBisieTcs 11e1ecoo0pa3HbIM paccMaTpuBaTh ceTh IHTEpHET He TONBKO B
paKkypce e€ TEXHOJIOTMYEeCKOro YCTPOMCTBA M ONEPAIMOHHBIX 3aKOHOMEPHOCTEN (DYHKIIMOHUPOBA-
HUsA, YTO 3aMETHO YIPOINAET KApPTHUHY W TIPOPUCOBBIBACT JIUIIL OO MyHKTUPHBIA KOHTYP TIpe/I-
MeTa IMPaBOBOTO PEryJIMPOBaHMUsI, HO UMEHHO KakK 0cOOYIO MPABOBYIO PEaIbHOCTh, Y€MY COOCTBEHHO
U MOCBSILEH HACTOAIIMI HayqHO-TIpakThUueckuil Kypc UI1. AkuenTyanus ke MoMeHTa (pU3NIeCcKOro
0O0be/IMHEHNST KOMITBIOTEPOB B €MHYIO CETh HE BEPHA METOIOJOTHUYECKH, MOCKOIbKY UTHOPUPYET
WM MUHUMU3HUPYET B CBOEH TMOJIE3HOW CMBICTIOBOU Harpy3Kke TPaHCTPAHUYHBIN U MPEUMYIIECTBEHHO
HA/IHAIIMOHAJIBHBINA XapaKTep MHTEPHET-OTHOIIIEHUI, CBO/SI BCE K MEXaHUCTUYECKON MJUTIOCTPAIVU
MAaCTOPAILHOTO TOCTUHAYCTPUAIbHOrO ObiTa MUpa MammuH. [Ipu 3TOM, ocTaioTcs Ha mnepudgepun
HAyYHOTO MCCJIEOBAHUSI OTHOIIEHHST MEXAY TOJIb30BATEISIMA CETH — OCHOBHBIMH YYaCTHUKAMH U
aKTOpaMU MHTEPHET-PEryIMPOBaHUs ¥ TIPABOIIPUMEHEHH 1, KOTOpbIE (B JIMIIE, KaK IMPaBUIIO, OPraHu-
30BaHHBIX TPYMIT IPaXAAHCKOTO OOIECTBA; CTPYKTYp UHTEpHET-OM3Heca U MpeacTaBuTes el TeXHU-
YEeCKOro COOOIIECTBA) COCTABIISIOT YaCTHO-IIPABOBOM KOHITIOMEPAT MHOTOCTOPOHHETO MapTHEPCTBA
I10 YIIPABJIEHUIO CeThbi0 VIHTEpHET.

B Hacrosiiee ke Bpemsi IHTEpHET B OCHOBHOM aTpHOYTHUPYETCsl Kak «0ObeMHEHHE KOM-
MBIOTEPOB, COETUHEHHBIX APYT C APYrOM MOCPEICTBOM Tele(OHHOW MO0 MHOM CBSA3U»>, C TIOMO-
b0 KOTOPOTO «MOKHO TepenaBaTh, Moaydarh MH(MOPMAIUI0 C OTJHOTO KOMIbIOTepa Ha JIPyroi,
oOMeHMBaThcsl MH(pOopManuen»*. OTMETHM, YTO YKa3aHHbIE BBIIIE OlpeesieHus moHsTus «Hrtep-
HET» CO3BYYHbI TEPMHUHOCHCTEME aMEPUKAHCKOTO MTpaBa U Cy[AeOHOM MPAKTUKE ero MPUMEHEHHUS], T/Ie
WutepHeT onpezenseTcs Kak «00beAMHEHNE KOMITBIOTEPHOW TEXHUKH U JJIEKTPOMArHUTHBIX CPE/ICTB
CBSI3M, OTHOCMOTO 00OpPY/IOBaHHS M MIPOrPAMMHOTO 0OECIIeYeHH sI, COCTABIISIONIMX B3aMMOCBSI3aH-
HYIO BCEMUPHYIO CETh KOMITBIOTEPHBIX CETel, KOTOpasi MCIOb3yeT MPOTOKOJ YIpaBJIEeHHs Tepera-

! L. mo: http://ir Jawnet.fordham.edu/cgi/viewcontent. cgi?article=1207&context=ilj; nara penernpu marepuana —01.06.2013).
2 http://ir.lawnet.fordham.edu/cgi/viewcontent.cgi?article=1207 &context=ilj; nata perenuuu matepuana — 01.06.2013.
3 Mocranoenenue Ipesumyma BAC P® ot 16.01.2001 Ne 1192/00 no nemy Ne A40-25314/99-15-271 //CIIC.

* Mocranosnenne PAC MOCKOBCKOTO okpyra ot 10.12.2010 Ne KI'-A40/14119-10 o gemy NeA40-161989/09-26-1177 //CIIC
(Onpenenennem BAC P®0125.03.2011 Ne BAC-3100/11 oTkazano B nepeaaue B IIpesuauym BAC P® nnsa nepecMoTpa B nopsiike
Hanzopa); cM. Takxke [Tocranoienne PAC Ceepo-3anagHoro okpyra ot 20.02.2008 no geny Ne A13-5141 /2007 // CIIC.
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yeii/ Muarepret nporokon (Transmission Control Protocol/Internet Protocol) nim moObie mpon3Boa-
HBIE TIPOTOKOJTBI [T Tiepenaun uadopmarwm» (47 U.S.C. § 231(e)(3)). [Tosurum BeICIIHX CyaeOHBIX
opranoB AByx crpad (BAC P® u Bepxosusiii cyg CIIIA) okazanuck MouTu 1O CTENEHU CMEIeHUS
Onmu3ku M ToxkecTBeHHbl. BepxoBubiii cyn CIHA ompenensier IHTEpHET Kak «CeTh B3aMMOCBSI3aH-
HBIX KOMITBIOTEPOB»>.

Opnnako MHTEpHET — 3TO, MpeXk/e BCEro, C MPaBOBOM TOUKM 3pEeHUs1, BCeMHUPHOE (TJI00aTbHOE)
MH(POPMAIIOHHO-TEJIEKOMMYHHKAIIMOHHOE MTPOCTPAHCTBO, B PAMKAX KOTOPOTO KaKAYIO JIOTHYECKYIO
CEeKyHy MPOMCXOAUT TpaHCc(opMaIrst TOCyIapCTBEHHOTO CYBEPEHUTETA CTPAHbl MECTOHAXOK ICHU ST
KOMITBIOTEPOB, CEPBEPOB U MHBIX CPEICTB TEJIEKOMMYHHKAIIMN B CYBEPEHUTET JIMYHOCTUA KOHKPET-
HBIX YYaCTHUKOB CaMOPETYJIMPyeMOro coOOIecTBa CyObeKTOB MHTEPHET-OTHOIIEHHI MTOCPEICTBOM
COBEpIIEHUs] UMH OIepalyid 1Mo MOTyYeHuIo, mepeaadye, OOMeHy, XpaHeHUI0 U MPeoOpa3soBaHUI0
MH(pOPMAIHH, a TAKKEe OObEKTOB MHTEJUIEKTYaJIbHOW COOCTBEHHOCTH U T. JI.

OCHOBONOJNIOKHUKOM  (prIIOCO(PCKO-TTPABOBOM KOHIIETIIIMM «CYBEPEHUTETa JUYHOCTU» TIO
MpaBy CUMTAETCS BeJIMKHI OpuTaHCKUi MbicauTesb k. JIokk, KoTopsiii eme B 1690 r. B cBoeM Ipo-
M3BE/ICHNM «/IBa TpakTaTa O MpaBieHUK» YTBEPKAAl, YTO ECTECTBEHHBIM 00pa30M MpeIoIpeiesieHO
TaKOE COCTOSIHUE, PU KOTOPOM YEJIOBEK SIBJISIETCS] «XO35IMHOM caMoMy ceGe, COOCTBEHHHKOM CBOEH
COOCTBEHHOU JIMUYHOCTH, W JCUCTBUIN U Pe3y/IbTaTOB TPY/Aa, B HEM 3aKJIIOUEHO BEJTMKOE OCHOBAHME
COOCTBEHHOCTH; €MY BIIOJIHE TIPUHAIJICKUT TAKKE TO, YTO COCTABIISET 3HAUMTEIILHYIO YacTh IpUMe-
HsIEMBIX UM JIJI COOCTBEHHOTO BCTIIOMOITIECTBOBAHUS MJIM KOM(POPTa TOCTHKEHUI H300peTaTesbHO-
CTH M MICKYCCTBA, YJTyUINAIONINX YI00CTBA KU3HU; TO, YTO HE MPUHAICKUT B CBOEH COBOKYITHOCTU
APYTuM»©.

Takum o6pazom, k. JIokk Haxomun pyHIAMEHTATbHOEe OCHOBaHNE COOCTBEHHOCTH B CAMOM
YeJIoBeKe, B €r0 MHHOBAIIIOHHOM CTPEMJICHHH K YJIyUIIEHUIO KaueCTBa CBOEW JKM3HU, YTO MOKHO
TPAKTOBAaTh KaK MPHU3HAHKME PEe3y/IbTaTOB HAYYHO-TEXHHUYECKOro Mporpecca, BKMouyass MHTepHerT,
MIPUHAJICKAITMMY TIPEUMYITIECTBEHHO CYBEPEHHOMY MHUpY YeJloBeKa. AanTUpysl TyMaHUCTHUECKH
uznen JIx. JIOKKa K COBPEMEHHOH MPAaBOBOIM CHUTYallMU, MOXHO JOMYCTUTh, YTO POJb FOCYAAPCTBA
JOJKHA CBOIUTHCS B OCHOBHOM K OXpaHe HEOTUYXJAaeMbIX MpaB M CBOOOI YeloBEKa Ha M3BJeUe-
HUE TIOJIE3HBIX CBOWCTB M BBITOJl U3 IOCTUTHYTHIX Onaroziapsi O0KeCTBEHHOU BOJIE U YEI0OBEYECKOMY
T€HMIO TUIOZIOB TMPOCBEIIEHHOTO pa3yMa; K YCTAaHOBJICHUIO YETKHUX T'PaHUI] I03BOJIEHHOTO C JIeJeru-
POBaHMEM MAKCUMAJILHOTO 0ObeMa MOJTHOMOYHMH 110 BBISIBICHUIO, TIPEIYTPEXICHHUIO U MPECEUSHUIO
JE€BUAHTHOTO MOBECHM S, YCTAHOBJICHUIO KPyra BUHOBHBIX JIMII M TIPUBJICUEHUS] X K OTBETCTBEHHO-
ctu (Hanpumep, B (hopMe aHHYJIMPOBAHMS PETUCTPALIIM JIOMEHHOTO MMEHH) B BEJEHHE caMOpery-
JIMPYEMBbIX OpraHU3alvil UK (TOJIBKO B CITyvasix, KOTJa 3aTpariBaioTcsl Hanoosee 3HauMMble 00I1ie-
CTBEHHBIE WJTH TOCYJApCTBEHHBIE MHTEPECHI, HATIPUMeEP, B cpepe Oe30MacHOCTH IMYHOCTH, 0OIIeCTBa
WJIM TOCYJapCTBa) — CMEIMATU3UPOBAHHBIX CY/IOB U MPABOOXPAHUTEIBHBIM OPraHOB.

B Buny usnoxensoro seiie, VT MOXHO M HYKHO M3ydaThb Ha OCHOBE MOJEIM CBOETO poAa
TpexMmepHoil (3D) cTpyKTypbl IIPaBOBOrO PEryJMpPOBaHUsI, B KOTOPOM NOMUMO BBILIETIEPEYUCIIEH-
HBIX TpeX cep cylecTByeT 0codast 30Ha Ka3yaJIbHOTO MPEJIOMIICHUSI U UHTET PUPOBAHHOTO JIEHCTBUS
MIPAaBOBBIX HOPM, MMEIOIIAsl TPAHCTPAHUYHBIA XapaKTep U MHOTOBEKTOPHYIO HAITPaBJIEHHOCTb, — TO
cpepa BHYyTpHCETEBOH caMOOPraHu3amnuy, B3auMo,1eificTBHs, KOOPAHMHAMH 1/WJIH KOHKY-
PEHIUH MEeK/]y YYacCTHHKAMU HMHTepHeT-oTHolleHHil (ccepa camoperyiupoBaHusi). DTy
cepy MOKHO 0Opa3HO Ha3BaTh «IUIAHIIETHBIM MPABOM», — B paMKaXx €€ B3auMOJCUCTBYIOT MEKLy
co00ii, KaK MMPaBUIIO, pABHOIIPABHbIE U paBHOMOPsAKOBbIE cyObeKTh I1. Eciii mpoBoauTh aHATIOTHIO
C CEeTEeBbIM YCTPOWCTBOM, TO 3Ta cepa KOHIIENTYaIbHO OJIM3KA TaK Ha3bIBAEMOUN TMOPUIHON «peer-
to-peer» (P2P) ceTu, B KOTOpOI MOMUMO «ITUPOB» (UJIH B HAIIEM CJTy4ae — OTHOPAHTOBBIX CYOEKTOB

3 National Cable&TelecommunicationsAssn v. Brand X Internet Services, 125S. Ct. 2688, slip op. at 2 (2005) (NCTA v. Brand
X); cm. takxe Reno v. ACLU, 521 U.S. 844, 849-50(1997).

6 http://oregonstate.edu/instruct/phl302/texts/locke/locke2/locke2nd-a.html; nata peuenuuu marepuaia — 11.06.2013.
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UIT-oTHOIIIEHMIT» ), CYIIECTBYET TaKXke OIpe/Ie/IeHHBIN KOOPAUHUPYIOIINN JIEMEHT (B BUjIe camope-
I'YJIMPYEMOTo «cepBepa»-opranusanyu). CooTBETCTBHE ke MoBeeHus yuyacTHUKOB U T-oTHomeHnii
B c(pepe «IUIAHILIETHOTO MpaBa» JOCTUTAETCsl B 3HAUUTEIbHOW CTENIEHU Yepes:

— JIOKQJIbHO-TIPaBOBbIE MEXAHU3Mbl CAMOPETYJIMPOBaHMS (HallpUMeEp, Yepe3 YCTaBHBIE TOKY-
MEHTHI HarOoJiee U3BECTHOM M3 CaMOpPETyIMpyeMbIX OpraHU3alliii BJa/Ie/blleB JOMEHHBIX UMEH —
«O0bearHeHN T HEKOMMepUecKUX rojb3oBaresein» (Noncommercial Users Constituency (NCUC)),
BXOJIAIIeH B cocTaB coBemaresibHoro oprana rnpu ICANN o BeIpaOOTKe MOTUTUKHY B chepe perysiu-
POBaHUs TIPOLIEYP U MPAKTUK PErucTpaliyd JOMEeHHbIX UMeH BepxHero ypoBHs — GNSO (Generic
Names Supporting Organization) u T. 1.), a TaKke

— yepe3 J0OPOBOJIbHOE MPU3HAHKME YYACTHUKAMH UHTEPHET-OTHOIIEHUI 0053aTeIbHOCTH JTST
ce0s1 eqHBIX TEXHMUYECKUX CTaHAAPTOB W MPaBWI M T. M. (HArpuMmep, MOCPEJCTBOM HCIONb30Ba-
HUSI YHU(PUIIMPOBAHHBIX alllIapaTHBIX CPEJICTB M TEXHOJIOT U, TO3BOJISIIONIMX MIEpeJaBaTh U MoJTyyaThb
uH(popMaimio 1o cetu HTepHer).

OHOPOAHOCTH OTHOIIIEHUH, cOCTaBJIsouX npeamet UIT, Takske HampssMyio 0OyCIIOBJIeHaA CIie-
U(UKON MaTepUATbHBIX U HEMaTepHaTbHBIX OJiar, KOTOpbIE BHICTYMAIOT B Ka4eCTBE OOBEKTOB UMY-
IIECTBEHHBIX U CBA3AHHBIX C HUMU JMYHBIX HEUMYIIIECTBEHHBIX MTpaB B ceTu MIHTepHeT.

[pex e Bcero, pedyb UAET O TAKKMX Oarax Kak JOMEHHbIE UIMEHA U IpyTrUe CPeICTBa UHANBHUILY-
anu3auuu B ceTd VIHTepHeT, B OTHOILIEHUH KOTOPBIX OCYIIECTBIIEHHUE [TPABOMOYMIA COTIPSIKEHO C MOJI-
YMHEHUEM CIIEIMaJIbHOMY IIPAaBOBOMY PEXHMMY PETMCTPALMM, JI€JETMPOBAaHUS U aJMUHUCTPUPOBA-
HUS1 JIOMEHHBIX UMEH U/WIM CyOIOMEHOB, a TAaKKe TaK Ha3bIBAEMBIX TICEB/I0-0OMEHOB (MHTEPHET-CANT
BKJII0Yast BeO-caiiThl 1 WAP-CaiiThl M OTIESIbHBIE UX IEMEHTHI, TAKME KaK KOHTEHT, TU3aiH U T. 1.
Y VHBIE CJIOKHBIE MH(POPMALIMOHHBIE PECYPCHI U T. [1.). B clydae ¢ uHTepHeT-caiiToM JOMEHHOE UM
(bopMasIbHO HE BXOIUT B €r0 COCTaB, HO IETEPMUHUPYET HafIeIleHHEe TAKOTO CJIOKHOCOCTABHOTO 00b-
€KTa UMYLIECTBEHHBIX IpaB IOMUMO JIEMEHTOB aBTOPCKOIO MTPaBa, TAKKe CelU(pPUIECKUMU CBOM-
CTBaMH B KauecTBe oObekTa UII.

B HekoTOpBIX CTpaHax B Ka4ecTBe crienuduyeckoro oobeKTa BEIIHOro rnpasa B cepe NHTep-
HeTa MOXeT MPU3HABAThCS JIMIIEH3USI Ha TIPEIOCTABICHNE TeJIeMaTHIYeCKUX yCiIyr B cetu MHTepHer’;
oaHako EBponeiickuii cyq no npasaMm yesioBeka (map. 65, 66 Pemenus) nonpasun IpaButenscTBo
Mo10BbL U YCTAaHOBHJI, UTO JIMLIEH3US SIBJISICTCS JIMIIb CPEICTBOM KOHTPOJISI Hajl COOCTBEHHOCTHIO
(«possessions») Mo cMeicity ad3. 2 ct. 1 IIporokona 1 k EBporneiickoii KoHBeHIMH 110 TTpaBaM 4eJio-
BEKa, T. K. €¢ aHHYJIMPOBAHME HE BJICYET JIMINIEHUE JIMIeH3naTa (PU3NIYECKUX OOBEKTOB BEIIHOIO
npaBa U aKTUBOB)®.

U MeKIyHapoHOe YacTHOe MPaBo
HanboJIee TECHO CBSI3aHO T10 MPEAMETY PErYJIMPOBAHUS C MEXTyHAPOTHBIM YaCTHBIM ITPABOM,
MIOCKOJIBKY BOMpaeT B ceOsi B 3HAUMTEILHOM 00beMe MaTepHabHO-TIPABOBbIE HOPMBI, PEryIupylo-
1€ I'PaXJAHCKO-IIPABOBbIE OTHOILEHHUSI, OCJIOKHEHHbIE NHOCTPAHHBIM JIEMEHTOM; HOPMBI, TTOCBSI-
IIEHHBbIE BHIOOPY ITpaBa; ONpeeIeH IO MOACYIHOCTH (jurisdiction) U KOIJTM3UMOHHBIE HOPMBI.

B yactHOCTH, cTaTyc Biajesblia JOMEHHOTO UMEHU B 30HE COT ONpe/eNsieTcsl perjaMeHTH-
pytormmvu jokyMeHTamu [CANN (mpumernMocTs EnHO0Opa3HON MOMMTUKH OTCHUIOYHO YCTAHOB-
JIeHa B TUIIOBOM PETMCTPALMOHHOM COIJIALIEHUH, CIIyKallleM CTaHJapTHOHN MpodopMon 1jisl JOro-
BOPOB, 3aKJiloyaeMblx Mexay akkpeautoBaHHbIMU ICANN perucrparopamut M UX KJIMEHTaMH), C
MIOMOIIIBI0 KOTOPBIX MOTYT YCTaHABIMBATLCS «4E€CTHBIE 00bIUa» B chepe PerucTpayiy 1 UCToNb30-
BaHMsI JOMEHHBIX UMeH’. Harypanusanus «4ecTHBIX 0ObIYaeB» 1 JIOKTHO-TIPABOBOTO PETYIMpPOBa-

7 Cm.: Megadat.com SRLv. Moldova(no. 21151/04, § 79, 8 April 2008, par. 55).
8 Cm. nonubii Teker Pemerus o axpecy: http://hudoc.echr.coe.int/sites/eng/ pages/search.aspx?i=001 -85732#{ «itemid»: [«001
-85732»]}; nara peunermium mareprana 13.07.2013.
? MocraroBienne ITpesumyma BAC P® or 11.11.2008 no ey Ne 5560/08 no gemy Ne A56-46111/2009 // CIIC.
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Husl ICANN no3BosisieT paccMaTpuBarTh 110 aHAJIOTMY TaK:Ke MHbIE BaXKHEHIIIME HOPMBI Y TIPUHLIMITBI
mexayHapoanoro U, ¢hopmupyembie B mipoliecce AesTeIbHOCTH MEKAYHAPOJHBIX OpraHu3aliil B
chepe MIHTepHETa Kak COCTaBHYIO YacTh POCCUICKON MpaBOBOM cucteMsl (4. 4 cr. 15 Koncruryuuu
P®).

[Tpu 3TOM B cHcTeMe cynoB OOIIel IOPUCAMKIIMY MPUHIUIB MexayHapoaHoro UII, conep-
kammecs: B 1okymeHTax ICANN MoryT npuMeHsThCSl B JOMEHHBIX CIIOpax C yYETOM Pa3bsiCHEHUS
O TOM, YTO «COJIEPKAHME YKA3aHHBIX MPUHIIMIIOB U HOPM MEXAYHAPOIHOIO MIPaBa MOXKET PacKpbl-
BaThCsl, B YACTHOCTH, B TOKyMeHTax Opranuzanyu OO0benuHeHHbIX Hatmil u ee crienmain3npoBaH-
HbIX yupexaeHui» (1. 1 IlocranoBnenus Ilnenyma BepxosHoro Cyna P® ot 10.10.2003 Ne 5 «O
MIPUMEHEHUH CyJaMHy OOIIel I0PUCANKIIUK OOIETPU3HAHHBIX TIPUHITUIIOB ¥ HOPM ME3KIyHApOIHOTO
IIpaBa ¥ MeXyHapoaHbIX JoroBopos Poccuiickoit denepanium»), K YUCITy KOTOPIX OTHOCUTCS, B TOM
ynciie BcemupHas oprannzanus uHTesUIeKTyanbHoi cooctBenHocT (BOUC) 19, A aMUHUCTpaTUBHBIE
TpubyHansl pu BOUC, paccmarpuBaioniye JOMEHHbIE CIOpbl, Kak pa3 U (pOPMUPYIOT JOKTPHHY
MesxayHapoaHoro UIT (Hapsiay ¢ HalMOHATBHBIMY CyI€OHBIME OpraHaMH 1 BeTYIIIMMH YUYEeHBIMU-IKC-
nepramu B cpepe UIT). PackpbiTie «4ecTHBIX 00BIYaeB» B MPEIeCHTHOW MPAKTUKE W PEIICHUSIX
KBa3uCyaeOHbIX opraHoB pu BOVIC MokeT paccMaTprBaThCsl B KAUECTBE JOKYMEHTATLHOW (DOPMBI
TIO/ITBEPIK/ICHUSI CYILIECTBOBAHMSI COOTBETCTBYIONIMX OOBIUAEB U A IIeJIel IPUIaHUsI UM XapakTepa
oOIenpru3HaHHBIX TIookeHui MesxayHapoaHoro UIT. Tem 6onee uro B cuy 1. 9 TlocraHoBIeHUS
[Tnenyma BepxoBHoro Cyna P® ot 10.10.2003 Ne 5 «B ciiyyae BO3HMKHOBEHMS 3aTpyJHEHUI NIpU
TOJIKOBAaHHMHU OOIIETIPU3HAHHBIX TPUHIIMIIOB X HOPM ME3KIyHApPOIHOTO IPaBa, Mek IyHAPOIHbIX I0T0-
BopoB Poccuiickoit Penepaiiy pekOMEHI0BaTh Cy/laM HCI0JIb30BaTh aKThl M pellleHUus1 MeK1y-
HApPOJHBIX OPraHu3anui, B ToM uuciie opraHoB OOH u ee crienaan3upoBaHHBIX yUPEKICHU».

MmeHHO MHTErpupOBaHHOCTH OTPOMHOIO MAaCcCHBA MPUHLIMIIOB U HOpM Me:xxayHapoaHoro UIT B
poccuiicKyio ipaBoBylo cuctemy conmxkaet I MakcuMasibHO ¢ MEKyHApOAHBIM YaCTHBIM ITPaBOM,
B CWJIy TOTO, YTO MOCJEJHEE «COIIACHO TOCHOICTBYIOIIEN KOHIIETIIMH, 3TO COCTaBHAsl 4acThb BHYT-
pEHHel MPaBOBOM CUCTEMBI KaXA0r0O rocygapcTBa» .

U MEKIyHapoHoe myOJu4yHoe (0011ee) npaBo

B otaenbHbix uHcTUTYTax WIT (MHCTUTYT MEXIyHApOOHOTO COTPYJHMYECTBA U B3aMMOIEH-
CTBUS B LIEJISIX BBIPAOOTKM OOIIETPIU3HAHHBIX IPUHIMIIOB M CO3/IaHUS CTPYKTYp ynpasiienus HTep-
HeToM; B chepe OOphOBI C KHOEPIPECTYITHOCTHIO U JIP.) MPeoOIaJaloT He HOPMBI, peryIupyloIiye
I'PaXJAHCKO-IIPABOBbIE OTHOLIECHUS, & MEKIOCYIAPCTBEHHbIE OTHOUIEHUS U JEATEIbHOCTh MEKAY-
HapoaHblx opranuzauuii (BOMC, BcemupHbIii €003 271€KTPOCBSA3U U T. [.). COOTBETCTBYIOLIME
uHcTuTyThl U1 0fHOBpeMEHHO 00pa3yloT OTHOCHTENHHO aBTOHOMHYIO MEXIYHAPOIHO-TIPABOBYIO
nogcucreMy (nogorpacis) MI1, onHako mpaBoBble pe3yJIbTaThl UX PA3BUTHSA, B TOM YMCJIE YEPE3 HALM-
OHAJIHO-IIPAaBOBOM MEXaHW3M HMMILUIEMEHTALMN MEXKAYHAPOIHBIX JOTOBOPHBIX HOPM OKa3bIBAIOT
yIpaBJIsoIee BO3IEHCTBIE HA UHTEPHET-OTHOILEHUS B cepax, B KOTOPBIX JOMUHUPYET YaCTHO-
nipaBoBou snemeHT UII.

1 HH(POPMAIHOHHOE NIPABO

J0JITOe BpeMsl HAXOOWJIOCh B COCTOSIHUM KPHU3HMCa OTPACIEBOM CAMOMJEHTU(DUKALIMM; B HaU-
Oorbiiel crereHn npeaMeTHas criendguka UIT ykaspiBana Ha ee OJM30CTh U CHCTEMHOE €JHCTBO
Ha IpaBax MOJO0TPAC/Iv ¢ UH(POPMALIIOHHBIM [TPABOM.

10 BcemupHast opranusanms uHTeIEKTyanbHOH codctBeHHOCTH (BOUC) siBnsiercst yupexaenneMm Opranmsanym OObequHeH-
HbIX Hanpii, 3aHnMaronmmcst BopocaMy HCTIONb30BaHUsI MHTEJUIEKTyaIbHONH COOCTBEHHOCTH (TIATEHTHI, aBTOPCKOE ITPAaBO, TOBAPHBIE
3HAKU, 0OPasIIbl, U T. [1.) B KaUuecTBe CPEACTBA CTUMY/IMPOBAHMsI HHHOBALMI 1 TBopuecTsa./http://www.wipo.int/about-wipo/ru/; nata
peuenuuu 15.07.2013).

MM, Borycnasckuii. MesxayHapogHoe yacTHoe rpaBo. M.: MexayHaponnsie oTHomenus, 1994. C. 9.
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[MpaBna, Hayka MH(OPMAIIMOHHOTO TpaBa JajieKo He BCEraa YCHEIIHO MbITalach OTBICKAThH
CJIeJIbl CYIECTBOBAHMSI MHTEPHET-TIpaBa M MCCIIeA0Baa JIMIIb OCOOEHHOCTH pean3aiyy nHpopma-
IIMOHHBIX TTPaBOOTHOIIIeHWI B IHTepHeTe 2. BMecTe ¢ TeMm, oT/iebHble MH(POPMAITUOHIIIMKH paccMat-
pUBaM TaKMe OOBEKTHI KAK MHTEPHET-CAlT B KAYeCTBE 0OBEKTA 0053aTeIbCTBEHHOTO IIPABOOTHOIIIE-
HUS 10 TIoBOAY MH(popManuu'?; B Ipyrux padotax JOBOJIBHO (hparMEeHTapHO U KpaiHe JaruIapHo,
HO BCE-TaKM JEeJIAl0TCS] OCTOPOKHbBIE TIONBITKY MPUTIONHSATH 3aBECHl CAMOBO3BEAEHHOTO YaCThIO aKa-
JAEMHUYECKOro COOOIIECTBA CTPAHBI «XKEJIE3HOTO 3aHaBeCa» HAyYHOTro OOCKYpaHTHU3Ma U TIPOJIUTH CBET
Ha 0COOEHHOCTH MPAaBOBOTO pery/MpoBanus B ceTd MIHTepreT 4. B apyrux padorax mpocniexuBaercs
6onee TecHas CBsi3b MH(OPMAITMOHHOTO MPaBa M MHTEPHET-TpaBa (BILIOTh MHOTA 0 COBIAJICHUS B
Ha3BaHUSIX) ¥ IPUBOSATCS MHTEPECHBIE PE3y/IbTaThl HAYUHBIX U3bICKAaHUI B chepe MHTepHeT-TIpaBa .

OpnHako, 0OBEKTUBHO TOBOPsI, HAyKa MH(OPMAIIIOHHOTO TpaBa (IOMUMO COOCTBEHHBIX IMPO-
O7eM ¢ MMPOTOM W TIYOMHOM HAYyYHOTo IMOWCKAa W WCCIeHOBAaHMM, MpPEeXkIe BCEro, MeXmayHa-
POIHO-TIPABOBBIX ACTIEKTOB MHTEPHET-PETYJMpPOBaHMsI) HE B COCTOSIHUM OKa3ajach MPEOoJeTh U
MIEPEIOMHUTH BOJIIO POCCUICKOTO 3aKOHOIATEISI, KOTOPBIN UCKJTIOUII HH(POPMAITUIO U3 YKCIa 00beK-
TOB rpakaaHckux mpas (cT. 128 'K P® — cornacuo n. 8 cr. 17, cr. 36 ®eepanbHOro 3akoHa ot
18 nexadpst 2006 Ne 231 — @3 «O BBeieHUM B ACUCTBUE YaCTH YeTBEpTOH [ paxkIaHCKOro Koaekca
Poccuiickoit ®eneparm» ¢ 1 saBaps 2008 roga «uH(pOpMaIUsi» UCKIIIOUeHA U3 mepeyuHs cT. 128
'K P®). Uckmouenue «uHpopMarmu» u3 cT. 128 'K PP BoImisaauT Kak nonsITka 60j1ee 4eTko pas-
I'PaHUYUTH CPepbl IPaXAaHCKO-TTPABOBOTO U MH(POPMAIIMOHHO-TIPABOBOTO PETYJIMPOBAHMS, OTHAKO
3Ta yciIyra OKasanach «MeIBEeXber» M1 MH(POPMAIIMOHHOTO TpaBa, MOCKOJIbKY MPHUBEIa K OTTOp-
KEHUIO OT HEro MHTEpPHET-TIPaBa, B KOTOPOM OTHOIIIEHHSI, OMIOCPEAYIOIIUe I'PakIaHCKO-TTPABOBOM
oOMeH MH(OPMAITMOHHO-CETEBBIMI OOBEKTaMH (JOMEHHOE UMSI, UHTEPHET-CAlT U T. [I.) 3aHUMAIOT
elBa JIM He LIEHTPAJIbHOE MECTO U OMpPEeIsIOT €ro MPeAMETHYIO CIIEU(UKY.

U rpaxkaanckoe npaso (I'ID)

[Nomumo r1yOOKOr0 MHKOPIOpUpOBaHUs B TKaHb ['TI yepe3 HOCTaTOUYHO MIMPOKKE MUTIO3bI 1
KaHaJIbl HOPMATUBHOTO U TIPABOIPUMEHHUTEILHOTO TPOHUKHOBEHH S ME3K/1yHAPOJHO-9aCTHOT'O IpaBa
(uepe3 peryJrMpoBaHUE U OCYILLECTBIEHUE IPak/IaHCKO-IIPABOBBIX OTHOIIEHWI, OCJIOKHEHHBIX NHO-
CTpaHHBIM 37IeMeHTOM — cM. Bbite) otHommeHust UIT u I'TI Takske npencrapnsior codoit 6omee Hora-
TYIO TIAJIUTPY MEKOTPACIIEBOrO B3aMMOJCHCTBHS U BIUSHUA. B OCHOBHOM, peub ujer 00 OTHOIIe-
HUSIX B PAMKaX TaKUX TPakJaHCKO-TIPABOBBIX MHCTUTYTOB KaK:

— 00BbeKTHI TpakaaHcKuX mpas (r1. 6 'K POD);

— IpaBO COOCTBEHHOCTHU M MHBIe BelHbIe MpaBa (1. r1. 13-20 'K P®);

— MIPaBO MHTEJUIEKTYaJIbHOW COOCTBEHHOCTH (KOHKYPEHIIMSI JOMEHHBIX TPAaBOMOYHIA U ITPaB Ha
PEe3YJIbTaThl MHTEJUIEKTYAJIbHOM JIEATEIbHOCTU U CPE/ICTBA MHAVBUAYAIN3ALUN; Pealn3alysl UCKIIIO-
YHUTEJBHOTO IPaBa Ha TOBAPHBIN 3HAK (3HAK 0OCTYKUBAHUS) /151 MHIVMBUIYaIM3a[IHA TOBAPOB, PadOT
WM YCIIYT, B OTHOILIEHUH KOTOPBIX TOBAPHBIN 3HAK 3aPETUCTPUPOBAH, yTEM pa3MeIleHr s TOBAPHOTO
3HaKa B ceTu «VIHTepHeT», B TOM YMCJ/ie B JOMEHHOM MMEHHU M NPU IPYrux Crocodax agpecaruu
(momm. 5 1. 2 ct. 1484 TK P®) u ap.);

— o0mmas yactb oos3arenbcTBeHHoro npasa (Pazaen 3 'K P®) Bo B3auMOCBSI3M ¢ TPUHIIMIIAMEI
cBoOosl foroBopa (1. 1 cr. 1, cr. 421 'K P®) u aBroHomuu Bomu (11. 2 c1. 1 'K P®), koTtopbiMu

12 Cm.: Jlanmna MLA., Pepun A. T., Jlanmn B. 1. NudopmanmonHoe npaBo: YueGHOe MocoOue JUisl CTYACHTOB BY30B, 00ydaio-
mpxes no cnenyanibHoctt 021100 «FOpucnipynenuus» / o pen. W.I. Kunscxanosa. M.: IOHUTU-IAHA, 3akoH u nipaso, 2004//
CIIC; B 3TOM y4eOHOM OCOOKMHU OIMMOOYHO YTBEPKIAETCS, UTO «JJO CHX MOP OTCYTCTBYET MPABOBOE PETYJIMPOBAHKE B TPAHCTPAHUY-
HOU ceTH VIHTepHeTa He TOJIBKO CO CTOPOHBI POCCHICKOTO MpaBa, HO U MEXTyHAPOTHOT0».

13 Toncroii B.C. I'paxpanckoe napOpMaioHHoe paBo. M.: M31-Bo AkaieMuy OBBIIICHU s KBATM(HUKALMU U TPOdECCHOHATb-
HOI1 MeperoaroToBKy paboTHUKOB oOpasoBanust, 2009. 296¢.//CIIC.
14 Cm.: Kosanesa H.H. Nncdopmarronnoe npaso Poccrm: Yuebnoe nmocodre. M.: Jamkos u K, 2007. 360 c. // CIIC.
15 Pacconos U.M. Wureprer-npaso. M.: IOHUTU-IAHA, 2004. 143 c.; Tenee A.A. NHdopmanmonHoe npaso (npaso VHrep-
Heta): Yued, mocodue. M.: Dkemo, 2005.301 c.
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OIpEIENISAIOTCS OCHOBAHUS U MOPSI/IOK 3aKTI0YEHUs], UCTIOJTHEHH I, U3MEHEHUsI U PaCTOPKEHUSI JI0T0-
BopoB B cepe U, B yacTHOCTH, COrMallieHuid O perucTpaluu JOMEHHOTO UMEHHU.

1.2. MeToa MHTEpHET-NIPaBa

ITpaBoBOMY perynupoBanmio B pamkax NI cBolicTBeHEH Bech apceHall Cpe/ICTB M METOJIOB ITpa-
BOBOI'O BO3JEWCTBHUS HA YYaCTHUKOB MPABOOTHOILIEHUH, U3BECTHBI COBPEMEHHON TEOPUM MpaBa U
MMEIOLIUICS Ha BOOPYKEHUH 3aKoHoAaTes . K ynciy TakoBbIX METOJOB TPAAULIMOHHO OTHOCST J103-
BOJIEHU S, NTpeAnucanus 1 3anpeT. I1o couetaHno yka3aHHBIX METOAOB MOKHO yTBepXKaaTh, uto UIT
B OCHOBHOM IPUCYIL JUCHIO3UTUBHBII METOJ] TPABOBOIO PErYJIMPOBAHMS, T. €. HOPMbl, UMIIEPATUBHO
MPEAINUCHIBAIOIIME UM 3alpeliaolye ornpeeeHHble MOJIENN WM BU/Ibl (TUIIBI) TOBEAECHUS CPaB-
HUTEJILHO YCTYMAIOT IO CBOEMY Y/IEJIbBHOMY BECY M COBOKYITHOMY 3(P(heKTy CUCTEMHOTO ITPUMEHEHHU S
Y UCTIOJIb30BaHKsI HOPMaM JJO3BOJIMTEJIbHBIM.

Ilo merony mpaBOBOroO peryJMpoBaHMs MOXHO IPOBECTH MEXOTPACleBOE pa3MekeBaHUE
Mexay WII u TeneKoMMyHMKAaMOHHBIM IIPaBOM, — NOC/IeHee, 110 MHeHMI0 Bonkosa 10.B., ncnbl-
THIBAET FEHETUYECKYI0 M UICTOPUUECKYIO CBA3b C aIMUHUCTPATUBHBIM IIPABOM, UTO MpeJonpeiesisieT
«cocrosiaue, kotopoe [I.H. baxpax xapakrepusyer, Kak «aCHMMETPHIO TIPaB U 00sI3aHHOCTEN CyOb-
eKTOB» B TEJIEKOMMYHHMKALMOHHOM cepe, T. €. IPMMEHEHNe UMIIEPATUBHOIO MeTofia» '°.

ITpu stom, B pamkax MIT takxke JOBOIBHO OOJIBIIOE 3HAUEHHE ITPUAAETCS PEKOMEHJaTeIbHBIM
HOPMaM U «4eCTHBIM OOblYasiM» B chepe perucTpalyy U UCHOJIb30BaHUS JOMEHHBIX UMEH, KOTO-
pble COOMIONIAIOTCS, KaK MPaBHUJIO, HA OCHOBAHMY KOHBEHIIMOHAIBHBIX COITIAIIEHUH U JOOPOBOJIBHO
NPUHSATHIX Ha ceOsl yYaCTHUKaMU MHTEPHET-OTHOIIEHHI TPO(eCCHOHaTBHBIX CTAaHAAPTOB U MPAKTHK,
cymectByolux B IT-orpacnu («obviuau 0enosozo 06opoma» WM COINACHO AKTYaJIbHOW 3aKOHOAA-
TEJIbHOI TEPMUHOJIOTUU «00bIaL», TIOJ KOTOPIM IOHUMAETCS «CAONCUBIULEECS, U LUUPOKO NPUMEHSLe-
Moe 8 Kakoli-aubo oonacmu npeOnpuHUMAamensCKol U UHOU 0essmeabHOCHU, He NPeOYCMOMPEHHOe
3aKOHO0AMENbCMBOM NPABUN0 NOBEOEHUS, HE3ABUCUMO 0N MO20, 3APUKCUPOBAHO M OHO 8 KAKOM-
aubo ookymenme» (1. 1 cr. 5 'K P®)) unm Bo B3aMMOOTHOIIEHUSIX MEX]Y YYaCTHUKaMU MHTEp-
HET-COO00IIeCTBa (JIeJIOBble OOBIKHOBEHHSI 1, YCJIOBHO TOBOPSI, HOPMBI KOHKJTIOAEHTHOTO MOBEJCHMS).

K umcny oOpruaeB MOKHO OTHECTH, HalIpHMeED, BHITEKAIONIMI U3 aJIMUHUCTPATHBHO-/IEJIOBOH
IIPAKTUKH, NTpUHATON akkpeauToBaHHBIMU ICANN (MHTEpHET-KOpIOpanys 110 MPUCBOEHUIO UMEH U
HOMEPOB) PErMCTPaTopaMu MOPsIOK KOHKJIIOIEHTHOTO aKIeNTa 3JeKTPOHHOM 3asBKHU KJIMEHTa, Blle-
KyLIUI 3aKJI0YE€HHE JBYCTOPOHHETO COIVIAIIEHUs O PEerucTpalyy JAOMEHHOro uMeHHu (umeH). Kak
BEPHO YCTAHOBJIEHO B OHOM U3 CYAEOHBIX PELIEHUH (npum.: cooepicanue 0anHozo ooblas Oblao
PA3BSCHEHO CYOY ABMOPOM HACMOSUell padomol), «JJIsl IPU3HAHUS TIONOOHOTO COIJIAIICHU ST 3aKJTIO-
YEHHBIM JOCTATOYHO 3asIBKU KJIMEHTa, OOBIYHO MOJABAEMO B 3JIEKTPOHHOM Bujie (odepra), 1 (pak-
THUUYECKMX [EVCTBUI KOHTPAreHTa, CBA3aHHBIX C PErMCTpalell JOMEHHOrO MMEHM, BBICTYHAIOLINX
O/IHOBPEMEHHO U B KayecTBE aKIENTa, M KaK MCIOJHEHUE JOrOBOPHBIX 00s3aresbeTB» (Perenue
Apbutpaxsoro cyna Cankr-IlerepOypra u Jlenunrpaackoit oonmactu ot 07 mionst 2011 roza mo nemy
Ne A56-70563/2010).

Yto ke KacaeTcsi «4eCTHBIX 0ObIYaeB», TO, B YACTHOCTH, JUISl YCTAHOBJICHHS UX COINCPKAHUS
[P PETUCTPALMM JOMEHHBIX UMEH B 30HE COT MOI'YT UCIIOJNb30BAThCS, B TOM YHCIE MOJIOKEHUS
EnrHo0Opa3HOM MOMUTHUKY IO pa3pelieHuIo CrIopoB B cBs3u ¢ foMeHHbIMU MMeHamu [CANN (v
UDRP)'” u I[1paBua no equHOOOpa3HON NOMUTHKE pa3pelieHnsl CIOPOB B CBS3U C JOMEHHBIMU UMe-
Hamu [CANN (Rules for UDRP)'8. Kak ykazan [Ipesunuym BAC P®, «1aHHbBIe MOTOKEHUS U TTpa-

16 TenekoMMyHHKAIMOHHOe TpaBo: yueOHoe mocodue / BomkoB F0.B. — ExatepunOypr. 2008 // http://www.telecomlaw.rU/
studyguides/UP_TLKLaw_08.htm#_Toc208752146; nara peuernmu mareprana — 21.05.2013.

17 Cwm. http://www.icann.org/en/help/dndr/udrp/policy; nanee no tekcry — «EquiHOOOpa3Has MoIUTHKA»; IaTa peleNiui MaTepu-
ama — 02.06.2013.

18 http://www.icann.org/en/help/dndr/udrp/rules; nara peuenimu marepuana — 02.06.2013.
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BWJIA TIPUMEHSIOTCS HA OCHOBE THUIIOBOTO COIJIAIIEHHS] O PErUCTPAIMK JIIOOr0 JOMEHHOTO MMEHH
B 30HE COT»!?; Ha UX MpPHMEHEHHEe 3aMHTEPECOBAHHOE JIMIIO COTJIAIIAETCS TIPU PETUCTPAIIA CBOETO
JOMEHHOTO UMEHHU.

MmenHo B mpeoOiagaHiy JO3BOIUTENIBHBIX, PEKOMEH/IATEIbHBIX, OOBIYHBIX M «KOHKJIIO/ICHT-
HBIX HOpPM», a TaKXke B OCOOOM «MSITKOM» MEXaHU3Me BO3JCHCTBHS MX HAa yYaCTHUKOB WHTEp-
HeT-oTHoIIeHu# coctout crierrguka UI no cpaBHEHUIO ¢ UHBIMM OTpac/sIMU MpaBa, eciid MpOBO-
auTh quddepeHIranuio Mo MeToAy MPaBOBOTO PEryIMpPOBAHMS.

19 Cm. Mocranosnenne [Mpe3uguyma BAC P® or 11.11.2008 Ne 5560/08 o nemty Ne A56-46111/2003 // CIIC.
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2. CucremMa ¥ HCTOYHUKH MPABOBOT0
peryJMpoBaHusi OTHOIIEHUI B CETH MHTEPHET

2.1. Cucrema UII xkak oTpacju npasa

B pe3sysnbrate okazanus Ul ynpasisiomiero Bo3aeHCTBUSA Ha JeSATEIbHOCTb CYOBEKTOB MaTepu-
aJIBHO-IIPABOBBIX WJIM MPOLIECCYaJIbHO-TIPABOBBIX (MJIM MPOLIEAYPHBIX) UHTEPHET-OTHOLIEHUH (T1pa-
BOOOJIAJATENI U PETUCTPATOPhl JOMEHHBIX MMEH, MOJIb30BaTeNIN CeTH, aIMUHUCTPATHBHBIE OPTraHbl
(TaK Ha3bIBaEMBbIE «ITPOBAUIEPHI YCIYT M0 PA3PELIEHUIO CIIOPOB») M0 PAa3PEILEHNIO JOMEHHBIX CIIO-
POB, XOCTHHI-IIPOBAIEPHI, BJAJEbLIbI CAUTOB U T. 1.):

— o0ecrnieynBaeTcss BOBMOKHOCTh OTHOCHTENIBHO YHOPSAOUEHHOIO J0CTyNa K MH(pOpMaLHy,
00BEKTaM MHTEJUIEKTYaJIbHOM COOCTBEHHOCTH U T. II., pa3MeIeHHbIM B MH(OPMAIIMOHHO-TEJIEKOM-
MYHMKAIIMOHHOW ceTy VIHTEpHET ¢ MOMOIIIBIO CHCTEMBI JIOMEHHBIX UMEH U 0OCITYKMBAIOIIEH ee TeX-
HUYECKOIN U OpraHU3alIOHHON UH(PACTPYKTYPBI, a TaKKe MCIOIb30BAaHK S OIOMEHHBIX PECYPCOB
IJ1s Tiepeaayr M oOMeHa MH¢pOpMalMed U T. 1. (HampuMep, AJIs CO3AaHHus CEPBUCOB IEKTPOHHON
TOYTHI M T. 1.);

— (opMHpyeTCsl OXPaHUTESIbHBIM MTPABOBOIM PEKUM UCIIONB30BAHUSA OOBEKTOB IPAXkJAHCKUX
IIpaB B BUPTYaJIbHOM IIPOCTPAHCTBE; YCTAHABIMBAIOTCS MHCTUTYLIMOHAIbHbIE MEXaHU3MBbI U ITPOLIEC-
CyaJIbHbIN (ITPOLIELy PHBIN ) MOPAAOK 3AIMTHI IIPaB BJIAIEIbLIEB KaK JOMEHHBIX UMEH, TaK U KOHKYPH-
PYIOILMX C HUMH UCKJIIOUMTEIIbHBIX IPaB Ha CPEJICTBA MHIMBHUIYAIU3aLMK IOPUIUUECKUX JIUL, TOBA-
pOB, paloT, yc/Iyr U NpeAnpusATHil (B 4YaCTHOCTH, B paMKax mpouenypsl, ycraHoBieHHoH ICANN
MIOCPEJICTBOM IPUHATHSA ABYX 0a30BBIX JOKYMEHTOB: ENMHOOOpa3HOI MOMUTHKM 1O pa3pelieHUIo
IOMeHHBIX criopoB U [IpaBuit s EanHOOOpa3HOI NOMMTHKY N0 pa3penieHuIo JOMEHHBIX CIIOPOB
UT. 1.

Msl Takxe uHorza OygeM B cCilydasiX OINPaBAAHHBIX KOHTEKCTOM HCIOJIb30BaTh IOHSATHE
«JOMEHHOE MPaBO», MojpasyMeBas ero toxaectseHHocTh UII B y3kom cmbiciie. [JomeHHOe npaBo
OOBEKTUBHO BKJIIOYAET B ceOs1 TAKME MPaBOBble 00pa30BaHMUsI (MHCTUTYTHI, CyOMHCTUTYTHI U HE JI0
KOHI[a 0(pOpMHMBIIIMECS HOPMATUBHbIE MACCHUBBI), KOTOpble B HanOO/Iee KOHIIEHTPUPOBAHHOM BHUjIE
BBIPXKAIOT OTHOPOJHOCTb OTHOLIEHHH, yperyIMpoBaHHbIX HopMamu otpaciu UIT, u ¢popmupyior ero
IIPEAMETHO-CMBICJIOBOE S1Jp0. B yacTHOCTH, K JOMEHHOMY I1PaBy MOI'YT OBITh OTHECEHBI:

1) MHCTUTYT PacCMOTPEHUS U pa3pelleH s CIIOPOB MO MOBOJY JOMEHHBIX UMEH;

2) UHCTUTYT pacCMOTPEHUsI M Pa3pelieHus CIOPOB MEk/1y aKKPEAUTOBAaHHBIMM PErucTpaTo-
paMu JOMEHHbIX UMEH (10 MOBOAY NPAaBOMEPHOCTH TpaHcdepa perucTpaly JOMEHHOIO MMEHH U
T. 1.);

3) MHCTUTYT 3aKJIIOYEHUS, UCTIOIHEHUS U MPEKpaIleHNs] COIJIAIIEHUI O periucTpalyy JIOMeH-
HBIX MMEH, a TaK)Ke OTHOLIEHWH MEeXIy PEerucTpaTtopam M perucTpaHtamy (aJIMHUHUCTPATOPAMU
JOMEHHbIX UMEH);

4) MHCTUTYT CTaTyca PerucrpaTopa JOMEHHBIX UMEH (Mpoueaypa U KBaIM(UKAIIMOHHBIE Tpe-
OOBaHUA 15 €T0 aKKPEAUTALMU; ayJUT PETUCTPATOPOB; OTHOILEHU S MEX/y PErMCTpaTOpaMu 1 KOH-
TPOJBHBIMH (HAJ30PHBIMU) OPraHaAMH B paMKaxX CHUCTEMbl CaMOPETYJIMPOBAHUS W/WIN MyOIMYHOTO
IIPABOIOPSIJIKA COOTBETCTBYIOILETO IOCYAAPCTBA, HA TEPPUTOPUM KOTOPOTO PErucTpaTop peaausyer
CBOIO MPaBOCYOBEKTHOCTb B KAYECTBE IOPUIMUYECKOTO JIMLA U T. [1.);

5) MHCTUTYT CTaTyca caMOperyJupyeMblx opranu3auuii B cepe MHTepHeTa M HallMOHAJIBHBIX
PErucTparyp, KOTopble TAKKE PyKOBOJCTBYIOTCS B CBOEH 1€ATEIbHOCTU OOBIYHO IPUHLIMIIAMY CTIMK-
XOJAMHra (MHOTOCTOPOHHET'O MAPTHEPCTBA), T. €. MAKCHMAJIBHOTO YUeTa MHEHHSI SKCIIEPTHOTO CO00-
I1IECTBA, YACTHOTO CEKTOpa OTpaciy U MOoJIb30BaTelield CETH MPU BbIPaOOTKE CTAaHJAPTOB U MOJIUTHUK,
peryaupyomux (pyHKIMOHMPOBAHUE CUCTEMbl JOMEHHBIX UMEH. B fedaTebHOCTH TaKoi opraHu3a-
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M Kak ICANN naHHBI DPUHIMIT UMEET OPraHW3allMOHHOE BOIUIOUIEHUE B CO3/IaHUM U JIESATEIb-
HOCTH HECKOJIBKMX CTIMKXOJIIMHIOBBIX rpymil. Tak, Hanpumep, Perucrparopckas CToSMKXOIAMHIOBas
rpynmna Obiia BriepBble odunuansHo npusHaHa [pasnennem ICANN Ha 3acemanuu ot 27.05.1999
(pe3omorust 99.31) u B HacTosAIIee BpeMsl SIBJISIETCSI «<OCHOBHBIM MPE/ICTABUTEIbHBIM OPIraHOM aKKpe-
autoBaHHbIX ICANN perucrparopoB JOMEHHBIX UMEH» B cocTaBe OpraHu3aluu Mo MOAJEPKKE
JOMeHHbIX uMeH BepxHero ypoBHs1 (GNSO) — 0CHOBHOro HOpMOTBOPUYECKOTO OpraHa B CTPYKType
ICANN.

[ToMyMoO MHTEpHET-KOpHoOpaluy Mo pacnpeaeieHrio HomepoB U JoMeHHbIX nMeH (ICANN)
JAHHBI MHCTUTYT BKJIIOYAET TaKXe€ MPABOBBIE HOPMBI, PEIJIAMEHTUPYIOLIME CTaTYC OpraHu3aluii,
BBITIOJTHSAIOMIMX (DYHKIIMM HAIMOHAJIBHOM perucTparypbl. B 4acTHOCTH, B pOCCUICKOM CErMEHTE CeTU
WNutepuer 310 — KoopauHaMoHHbIM LIEHTP HalMoHajabHOro noMeHa cetu Mutepner (KoopauHa-
UMOHHBINA LeHTp foMeHoB RU/ P®) u ap. [Ing noctukenust ycraBHbIX Leneil KoopauHaoHHbIN
1ieHTp gomMeHoB RU/P® B nopsiike, onpeieieHHOM JISHCTBYIONMM 3aKOHOJATEILCTBOM, 00ecreun-
BaeT B TOM YHCIIE, «Pa3BUTHE OPraHOB CAMOPETYJIMPOBAaHMS MHTEPHET-co00IecTBa» (moart. 6 m. 3.3.
VYcraBa ABTOHOMHOM HEKOMMEpPYECKOW opraHu3anuu «KoopauHalMOHHbIA LEHTP HAMOHAJIBHOTO
nomeHa cetd VIHTepHeT») U «IIPUHUMAET y4acTUe B CO3/IaHUM U JIEATEIbHOCTU OPraHOB CaMOpery-
JIMPOBAHUSI POCCUICKOTO M MUPOBOTO MHTEPHET-coo0mecTBa» (moarn. 7 . 3.4. Ycraa)®, T. e. cie-
ays ycrerHo anpooupoBarHoit Moaen ICANN KoopnuHatimonusii LleHTp AekiapupyeT iesaresib-
HOCTb Ha Hayajiax CTIMKXOJIVMHIA U NMAPTHEPCTBA C 3aMHTEPECOBAHHBIMU JIMIAMHU (IpyIIaMHy JIUIT)
B UHTepHeT-cooOIecTBe. [IpaBaa, moka peasbHO YBUIETh PE3y/IbTaThl PEIM3alMi YCTABHBIX eI
1 3a1a4 KoopnmHalmoHHOro HeHTpa B YacTy pa3BUTHUS OTHOLIEHUI CaMOPErYJMPOBAaHUs U Pa3BU-
THS JUajora ¢ mMpoeCCUOHATBHBIM COOOIIECTBOM B OTPACIU JOBOJBHO CIOXKHO, €CIA HE CUUTAThH
32 TAKOBBIE, BEPOSTHO JOBOJIBHO IOJIE3HBIE C TOUKHM 3PEHUSI MOBBIIIEHHS YPOBHS IPAaBOBOM U yIIpaB-
JIEHYECKOH KYJIbTYpbl, TEeMaTHUECKHE MEPOIIpUsTHUs (KOH(pepeHIH, 00yJarolye MporpamMmmel), po-
BoauMbIe LleHTpoM.

JIaHHBIA MTHCTUTYT OXBATHIBAET TAKKE BOMPOCHl B3AMMOOTHOIIEHUI CaMOPETYJIMPYEMbIX Opra-
HU3AIUH THPOPMAITMOHHO-TEIEKOMMYHHUKAITMOHHOW OTPACIIU C OPraHaMy IyOIMYHON BJIACTH; MEK-
JOyHApPOAHBIMU OPraHU3alMsAMU U T. [1.;

6) UHCTUTYT BJIaJIEeHN ], TIOJIb30BAHUS U PACTIOPSKEHUSI JOMEHHBIM UMEHEM B KOMMEPYECKHUX
Y HEKOMMEPYECKHUX LIeJISIX;

7) IHCTUTYT CUCTEMBI JIOMEHHBIX UMEH M PACIIPEACTICHUS aJPECHOTO ITPOCTPAHCTBA;

8) MHCTUTYT MEXIyHapOJHOTO COTPYJHUYECTBA U B3aUMOJIEHCTBUS C IIEJIbIO BHIPAOOTKY 00111e-
MIPU3HAHHBIX IPUHIIMIIOB U CO3JaHusI CTPYKTYp ynpasienus: IHtepHeTom; B cepe 60pbObI ¢ KuOep-
MIPECTYNHOCTBIO U T. [I.

9) MaccuB HOpPM, PEryIMPYOIIUX (PUCKATBHBIE TIOCIEACTBUSI PETUCTPALIMM U 000POTa JOMEH-
HBIX UMEH U T. 1.

MBI CKJIOHHBI pacCMaTpuBaTh UMEHHO KaK CaMOCTOSITEIbHYIO OTpacib IpaBa, MpoBois Aud-
(epeHImaIMIo ee OT JPYrux MPaBOBBIX 0OPA30BAHUI B CHCTEME POCCHIICKOTO MpaBa, MMesl TaKKe B
BUJY, UTO 3HAYUTENIbHbI KOMIOHEHT UIT nmeeT TpaHCTpaHUYHBIN 1 HaTHALIMOHAJIBHBIN XapakTep 1O
KpYTY JIAL ¥ IPOCTPAHCTBEHHOMY JEVCTBUIO COCTAaBJISIIOIIMX €ro HOpM. [Ipy 9TOM MBI CO3HATENBHO
OTKa3bIBaeMCs OT COOPYKEHHSI BOOOpakaeMbIX Oy(hepHBIX 30H, TEPMUHOJIOTMUECKUX MEMOpPaH Mpo-
THUB IMPOHUKHOBEHU I JTIIOOBIX Pa3yMHBIX UJIeH, IPEICTABIICHUI 1 KOHIICTIINI B HOBYIO chepy I0pHIH-
YECKOro MO3HaHMS Jake, €CIM OHU IpeJCTaBIIsAoTCs prima facie ciyyailHBIMU, HAQyYHO HE BIIOJIHE
00OCHOBaHHBIMHU WJT HAXOISIIMMUCS TOJBKO HAa YpOBHE paOOUMX MIIOTEe3 M UCKaHuil. [leno B ToMm,
YTO UHTEJJIEKTYyaJIbHAsl HOOC(hepa I0pUINIECKO HayKu 00J1ajaeT CHIOCOOHOCTBIO K BOCTIPOM3BOJICTBY
B KayeCTBE pemalonmx (akTopoB COOCTBEHHOTO pa3BUTHsI HAaMOOJIee MPOrPECCUBHBIX UAEH M KOH-
HETIHHA, TPOIIEANINX CEJIEKTUBHBIA 0TOOP M (PHIIBTPAIMIO SMIMPHUUECKUM OIBITOM IMPAaBOIPUME-

20 http://www.cctld.ru/ru/about/charter.php; nara peuenuuu marepuaia — 22.06.2013.
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HUTEJILHOW MPAKTUKU U AaHAJTUTHUYECKUM JEP3HOBEHUEM JIMTHI aKaJleMUYeCcKoro coodmectBa. Tem
6onee, ObUIO OBl KpaiiHe HEATbHOBUHO OIPAHUYMBATh KPYTro30p MCCIEA0OBATENS 3apOsK/AAI0IIEeCs
OTpAC/IH TpaBa TOJIBKO IpeesiaMu coocTBeHHoro npeamera UI1, ynoBas Ha co3gaHue moj Hero Opy-
I'MHAJIBHBIX TEPMUHOCHCTEMBI U MPABOBBIX (POPM Kak Hekoen camopocraroyHor muccuu. UII no
CBOEMY T€HE3UCY SIBJISIETCS] PE3YJIbTAaTOM «OTHOYKOBAHUS» OT APYTUX KIACCUUECKUX (ITPOUIIBHBIX )
OTpaciieil mmpasa, Ipeskie BCero, MpaBa rpakIaHCKOro, MpaBa MEKIyHAPOAHOTO YACTHOTO M MEX/IY-
HAPOJIHOTO MyOJIMYHOTO TPaBa, a Takke WH(POPMAIIMOHHOTO. DTO HAKJIA/IBIBAET HA HAC OTBETCTBEH-
HOCTb 32 IIpOBeIeHKEe He ToNbKo oTrpanudeHusi MIT ot apyrux orpacieil, HO U 3a yCTaHOBJICHUE
POICTBEHHBIX CBS3EW M JIMHUN B3aMMOJEHCTBUS MEK/IY OTPACTAMHU-TIPAPOIUTENSIMU U UX «Oaro-
POIHBIM OTHPBICKOM». [Ip1 3TOM, OCKOJIBKY pa3MekeBaHUE MEK/1y BBIIIETIEPEUUCIICHHBIMHA OTPac-
JISIMM TTpaBa A0 CUX MOP HAXOAUTCS B MEPEXOIHON CTa 1 AUHAMUYECKOT0 0OMeHa IpaBoBOi HH(OP-
Malei U TeKTOHMYECKUX TMOJIBUKEK B CUCTEME MpaBa, TO MO3BOJUTENIBHO U 11e71eCO00pa3Ho OyaeT
OIeprpoOBaTh BCEM MHOr0OOpa3veM TEPMHUHOB M TIOHSTUIN B TeX CIIydasX, KOTJa OHM aJeKBaTHO U
HETPOTUBOPEUMBO PACKPBIBAIOT CMBICT OObEKTHBHBIX IMPABOBBIX SIBJICHUI U IOPUANYECKUX (DAKTOB B
cepe MHTEepHETa, MOAJIEKAIIMX IPABOBOMY PETYIMPOBAHUIO.

Cob6ctennbiii Tezaypyc UIT dopmupyeTcs mapayiieabHo u OyleT YCTPaHSTh HEJAOCTATKU U
HETIOJTHOTY TPAAMIMOHHOTO TOHSATHIHOTO ammapara B TOW ke Mepe, B KOTOPOM COBpPEMEHHBIC
CHUCTEMBI CBSI3U U TEJIEKOMMYHHUKAITUIA BBITECHSIIOT HA3BaHUSI apXaWYHBIX M HE OTBEYAIONINX TpeOoBa-
HUSIM BpEeMEHH BUJOB 00OPYJOBAHMS M TEXHUKH, STUMOJIOTHSI KOTOPBIX BOCXOIUT K BpEMEHaM Telie-
rpagHOro NoKOpeHus1 «AUKoro 3anaaa» kommnanven Western Union Ha ocHoBanuu Pacific Telegraph
Act 1860 r. (mnu «BpemeH OvakoBa 1 OKOpeHbs: Kpbima» ),

EcTecTBEeHHBIM MCKJTIOUEHUEM W3 BBIIIIE MPOBO3IJIAIIEHHOTO MPUHIIUIIA TEPMUHOIOTMYECKOTO
B3aMMOOOOTAIICHH 1, TIPEEMCTBEHHOCTH U ME TUCHUITTTMHAPHOTO IMAJIOTa, MOKHO CUMTATh TUTYIIb-
HOE OIpeiesieHre U npeaMeTHoe HaroiHeHue orpaciau UIT. 'panuip! 1000i BHOBb (hopMUpyeMOit
OTpAC/IH MpaBa MOYTH BCerja MoHavyay MpeacTaBIIsaI0TCS Pa3MbITHIMUA U HEIOCTATOUHO JIEMapKHPO-
BaHHBIMH, YTO CO3/Ia€T OMACHOCTb HAPYILIEHUSI LIEIOCTHOCTU M CTPYKTYPHOW HEPAPXUYHOCTH TIOCTPO-
€HHsI CUCTEMBI [1PaBa U YpeBaTO BHYTPEHHUMH MTPOTUBOPEUHMSAME M METOIOIOTMYECKUMH OLTHOKaMU
B Clly4ae, HanpuMep, KoAU(MUKAIMK WM CUCTEMATU3AIIMK COOTBETCTBYIOIIMX HOPM B €IMHOM aKTe,
peryJMpyoIeM OTHOIIeH!s B cetu MHTepHeT?!.

B vactHOCTH, aOCOTIOTHO HEOTPaBIAHHBIM MPEACTABIISIETCS OTYJIbHOE BKJIIOUEHUE B COAEpXKa-
Hue UIT HopMm pa3iuMvHON OTpacieBOU MPUHAJIEKHOCTH JIMIIb ipso facto mpsMoii Wik KOCBEHHOM
CBSI3M UX C OTHOILIEHUsIMU B ceTu MHTepreT. [1pu 3TOM anonoreTsl HCKYCCTBEHHOTO KOHCTPYHPOBa-
HUS OTpacyiel ¥ MoJoTpaciel paBa METOI0M IIIMPOKOTO OXBaTa 3a0bIBAIOT, YTO TOJIBKO MpeIMeTHasI
OIHOPOTHOCTh U METOJIOJIOTMUYECKasi YHUKAIBHOCTh PErYJMPOBAaHUS ONpeeIeHHON COBOKYITHOCTU
MIPABOBBIX HOPM MOTYT CTaTh HA/JIEKAIIMMU OCHOBAHUSIMU IJISl X COOTBETCTBYIOIIEH OTPACieBOM
uaeHTuduKkamu. B npotusHom ciydae, UIT npeBpatutcss B 3TaKOro HEYyEeMHOT0 MOHCTpPa COBpe-
MEHHOT'O MTPaBOIOPSI/IKA, KOTOPBI MOCTENEHHO PEryasTHBHO MOIJIOTUT M MOAYMHUT ceOe MPaKTH-
YEeCKHU BCIO MATUTPY HOPMATUBHOTO MHOTOOOPA3Us U I0PUANKO-(DAKTUIECKUX CBSI3€H M OTHOILICHUI

2! Brusknii o LIeJIeBOMY HA3HAYEHHMIO 3aKOHOIPOEKT «O BHECEHNH M3MEeHEeHHH 1 lononHeHni B PenepaibHbii 3akoH «O6 nHpop-
Malyy, HH(POPMALIMOHHBIX TEXHOIOTUSIX U O 3alliTe WH(OPMALK» B YaCTH YCTAaHOBJICHHsI OCOOSHHOCTEH IOCYapCTBEHHOTO pery-
JIMPOBAHUSA JESATEIHOCTH, OCYIIECTBIISIEMOI C UCTOIb30BAHUEM [TI00AJIbHBIX KOMIBIOTEPHBIX CETel» HAXOMUTCS B CTAIMU 00CYXkie-
HUS U COIVIacoBaHus Ha ypoBHe npoguisHoro Komurera I'ocynapersennoit Jymer @C PP — http://www. komitetS.km.duma.gov.ru/
site.xp/051055055.html; para peuenuuu — 13.01.2014.ITpuM.: B 10pUANYECKO JUTEepaType Tak:Ke BCTpedaeTcs MOHATHE «HHTep-
HET-TIPaBo», MOJ KOTOPBIM paHee MOHMMAJach Pa3HOBUAHOCTb aBTOPCKOrO IPAaBOMOYMS, MO3BOJIAIOIIETO MPABOOOIANATENIO «CO00-
I1aTh MPOU3BEEHUE TAKUM 00pa3oM, ITPH KOTOPOM JII0OOE JIMIIO MOXKET UMEThb JAOCTYII K HEeMY B MHTEPAKTHBHOM PEKHUME U3 JI0O0ro
MEcCTa U B J1I000e BpeMs 10 CBOeMY BBIOODY (ITpaBO Ha JOBEEHHE 10 BCeoOIero cBeieHus) (B pegakuuy 1. 2 cr. 16 panee geicro-
Bagurero 3akona P® ot 09.07.1993 Ne 5351 -1 «O6 aBTOpCKOM IMpaBe U CMEXHBIX MpaBax»). OIHAKO BIIOCIEICTBUM IPOU3OIILIO
nepepopMaTpoOBaHNEyKA3aHHOTO UCKITIOYUTEILHOTO aBTOPCKOTO TIPaBa C yTPaTol AeTaIM3UPYIOLIEro yKa3aH!sl Ha THTEPaKTUBHOCTb
JOCTYyIa KaK OJHOTO U3 CIIOCOOO0B €ro peasln3allii, B pe3yJIbTaTe Yero COOTBETCTBYIOIIEe MOHATHE PHOOpesIo Haubosee YHUBEPCalb-
HBII XapakTep B CBOEM HOBOM HOPMAaTHBHOM BOIUIOIIEHHMH — «IIPAaBO HA OOHAPOJOBAHKE ITPOU3BEASHUS» COITIAcCHO moAr. 5 1. 1 cT.
1255, 1268 TK PO.
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HA OCHOBAHUU JIUIIIb UX MPUCYTCTBUS B BUPTYAJbHOU Cpelie, T. €. UCKIIOUUTEIbHO Ha OCHOBAaHUU
BHeEITHe-(pOpMaJIbHBIX MPU3HAKOB, XapaKTEPU3YIOIIUX CKOpee TEXHOJOIMYEeCKU YPOBEHb peain3a-
IIUM OOIIECTBEHHBIX OTHOIICHUM, HEXeJI X TIPABOBYIO MIPUPOLY U CYITHOCTb.

B stoMm mnane, Henb3s cornacutbest ¢ MHeHueM V.M. PaccosnoBa, KOTOpbIi mosiaraer, 4ro «B
MHTEPHET-TIpaBe MPOCMATPUBAETCS HEKOE €IMHCTBO MPEIMETOB PEryIMPOBaHMS, KacalOIMXCs Ipa-
BOOTHOIIIEHUH, CBSI3aHHBIX ¢ IHTepHEeTOM», BBIAEIISISI «<HOPMBbI, KOTOPbIE 110 CBOEN MEePBUYHON I0pU-
JMYECKON MpUpojie SIBJISIOTCS HOPMaMU T'PakJaHCKOTO, aIMUHUCTPATUBHOIO, YTOJIOBHOTO TpaBa»
aBTOP 3aKJIIOYAET, YTO «Y3JIOBBIM BOIIPOCOM PETYJIMPOBAHMS MPABOOTHOIIEHUH 3/1eCh Oy/IET BHICTY-
raTh caMo KHOEpIPOCTPAHCTBO, MPABOBBIE CBA3HM CYOBEKTOB 1O TIOBOAY JBHXEHUSI TOTOKOB HH(MOP-
Maly 1o KaHajaMm cBsizu. IlpencraBum ceGe, 4To B KUOEPIPOCTPAHCTBE OTCYTCTBYET cama CETh
WNutepret, Torga He OyneT u KubeprpocTpadcTBa. B aToMm ciydae He OyneT cyIecTBoBaTh U UHTEP-
HeT-TipaBa». TakuM 00pa3oM, BO-TIEPBbIX, CTPAHHBIM 00pa3oM, IS Liejiell 0OOCHOBAHHUSI KOMILIEKC-
HOCTH TIPaBOBOTO WMHCTUTYTA MPUBOAMTCS B KAueCTBE apryMeHTa MHOXECTBEHHOCTb IPEIMETOB
peryaupoBanust. PopMyIMpOBKa «eIMHCTBO MPEIMETOB PErYIMPOBaHMS» BOOOIIIE HE BbIICPKIBACT
HUKAKOM KPUTUKH, MOCKOJIbKY B TaKOM CJIy4ae OKa3bIBAETCS, YTO, HAIPUMEP, MOKHO MOJIETUPO-
BaTh IIPABOBBIC MHCTUTYTHI B OTHOIIICHUY JIIOOOW COBOKYITHOCTH HOPM, TIPeAMETHO OObe/IMHEHHBIX B
OIHOM HOPMaTHMBHOM aKTe — BE/Ib [IOYTH BCET/Ia B PAa3BEPHYTOM aKTe 3aKOHOJATENILCTBA (32 UCKJII0Ye-
HHUEM, MoKy, akTa KOAU(PHUIIMPOBAHHOTO 3aKOHOIATENILCTBA, TI0 O0IIEMY MPABUITY) MOKHO HAUTH
HOPMBI Pa3HOU OTPACeBON NMPUHAICKHOCTH. BO-BTOPBIX, KHOEP-TTPOCTPAHCTBO O CMBICITY ITUTH-
PYEMOTro BBICKa3bIBaHMSI pACCMAaTPUBAETCSI HE KaK MPaBOBasi Cpejia, UCIIBITHIBAIOIIAS YIOPSAA0YUBa-
[011lee HOPMATUBHOE BO3/ICHCTBHE CO CTOPOHBI YIIOJIHOMOYEHHBIX HOPMOYCTAHOBUTEJILHBIX OPraHOB,
a KaKk CHCTeMOooOpasylonumii (pakTop ¥ OpraHU3alMOHHOE YCJIOBUE, OOYCIIOBIMBAIONINE UX AESATEIb-
HOCTh. Jlaxe yuuThiBast TOT (DAKT, YTO B MHTEPHET-NPaBe 3HAUUTEbHASI POJIb B UMCIIE UCTOYHUKOB
MpaBa OTBOJMTCSI OOBIYHBIM HOPMaM, TeM He MeHee, OTBOJWTh MPABOBOMY PEryTMPOBAHUI0 BTOPUY-
HYIO WJIU TPETUYHYIO pOJib (pUKCAaTOpa OObIYAeB JIEJIOBOr0 000POTa U AEIOBBIX OOBIKHOBEHHUH, (DaK-
TUYECKH CJIOKMBIIUXCS BO «BCEMUPHOM MayTHHE» OBLIO Obl Uepecuyp OMPOMETUYNBO M HEKOPPEKTHO.
A MMEHHO TaKOU BBIBOJI HAIIPAIIIMBAETCS, €CJIA pacCMaTPUBaTh KHOEP-TIPOCTPAHCTBO KaK MePBOVC-
TOYHUK, €TMHCTBEHHYIO (hOPMY M HEKYIO 3aMKHYTYIO cucTeMy oObekTuBarmu MI1, kak 3To mbITaeTcs
nenars V.M. Pacconos.

2.2. UCTOYHNKHU MHTEPHET-IIPaBa

B uucne ncrounnkos UIT MoxHO Ha3BaTh (B MOpsi/IKe YOBIBAHUS IOPHIMYECKOM CHIIBI 3 MCKJTIO-
YeHHEeM 3aKJIioyaeMbIX Mexky cyobektamu WIT caenok, KOTopele CTOST OCOOHSIKOM U UX 3HaYeHHE
NOTUMHSIETCs O0IIM TpaBuiiaM HOpMEI CT. 422 'K P® «JloroBop 1 3akoH» ¥ OOIIMM MPUHIAIIAM
JWUCTIO3UTUBHOCTH, CBOOO/IBI JOrOBOPA M ABTOHOMMU BOJIM YYACTHUKOB I'Pak JAHCKO-TPABOBBIX OTHO-
menudd (1. . 1-2 cr. 1 I'K P®)) cnenyromue npaBogopmsi:

1) Koncrutynms PO (rnasa 2 «[IpaBa 1 cBOOOIbI UeslOBEKa U I'paskIaHWHA» , BKJIIOYAS IIPEK/Ie
Bcero: 1. 1 cr. 24 (mpaBo Ha TallHY JIMYHOW M YAaCTHOW KU3HU — cOOTHOCUMO ¢ UIT-npuHLmnom npu-
BaTHOCTH); CT. 29 (IipaBo Ha CBOOO/Y MBICIIH, CJIOBA ¥ CBOOOLY BhIpakeHus); I1. 1 cT. 32 (mpaBo y4va-
CTUS B YIIPaBJICHUH JIeJIaMU TOCyJapcTBa — B KOHTeKcTe orpacieBoro UII-npuHipna MHOroCTOpOH-
HEro MapTHepCTBa); cT. 34 (IpaBo Ha CBOOOIHOE UCTIONB30BAHUE CBOMX CIIOCOOHOCTEN U MMYIIECTBA
IJ1s1 IPEANPUHUMATENILCKOM M MHOW He 3allpellieHHON 3aKOHOM SKOHOMHUECKOU JAeATeIbHOCTH); CT.
35 (mpaBO 4aCTHOM COOCTBEHHOCTH); CT. 44 (cBOOOAA IMTEPATYPHOIO, XyA0KECTBEHHOIO, HAYYHOT O,
TEXHUYECKOTO M JIPyrMX BUJOB TBOPUECTBA, NPETNOAaBaHUsl UM TaK Ha3blBaE€MblE «aKaJeMUYECKUe
cBOOO/IBI»); T1. 3 €T. 55 (McKIoUnTeNNbHO 3aKkoHonartesbHast (P3) popma orpaHmueHUs IpaB U CBO-
6011 copa3zMepHO M COOOPa3HO YKa3aHHBIM B KOHCTHTYIIMOHHOM IOJIOXKEHUH LIEJISIM (3aIlMTa OCHOB
KOHCTUTYLIMOHHOTO CTPOsi, HPAaBCTBEHHOCTH, 3/10POBbsl, IIPAB U 3aKOHHBIX UHTEPECOB APYIUX JIUII,
obOecrieueHns1 0O0POHBI CTPaHBI 1 OE30MACHOCTH TOCYJApPCTBA)).

18



A. B. IanwieHkoB. «VHTepHET-TIpaBO»

Koncrutynms P® nomumo 3akperieHusi mpaB U CBOOOJ YelOBEeKa M T'pakIaHWHA, MMeEIo-
nmx HenocpeacrsenHoe jaercteue (cr. 18 Koncturynum) B kayectse ucrounuka UI1, a Takxke mpa-
BoBble no3uiu KC P® ciyxkar Takke UCTOYHUKOM [UIsi CyAeOHOW M WHOHM MpPaBONPUMEHUTEIb-
HOW MPaKTUKH IPY KOHCTUTYLIMOHHOM MCTOJIKOBAaHUY MOJIEKAIMX IIPUMEHEHUIO MOJIOKEHUI aKTOB
TEKYIIETO 3aKOHOAATEIbCTBA U MHBIX HOPMATHBHO-IIPABOBBIX Mpeanucanuii 22. OMHUM U3 TPUMEPOB,
KOTJJa KOHCTUTYIIMOHHASI IOCTHIIMS CTajla Ha 3aIlUTy IIPaB ¥ CBOOO] YeJI0OBeKa B MHTEPHET-TIPOCTPaH-
cree crajio [TocranoBnenne KC PP Ne 18-IT ot 09.07.2013 no aesy o nmpoBepke KOHCTUTYLIUOHHOCTH
TOJIOKEHUH MyHKTOB 1, 5 1 6 cratbu 152 I'paxganckoro kogekca Poccuiickoit denepanun B CBs3U
¢ xkayobou rpaxkaannnaa E.B. Kpbutosa.

2) O6menpu3HaHHbIE NPUHIUNBI 1 HOPMbI M€K/IYHAPO/IHOT0 NIpPaBa

Mpuanunsr UIT paccmaTpuBaioTcsi B CrielMAIbHOM pasjiesie HacTosimed paboThl, rae MpHBO-
AATCSL U UCTOYHUKHU MX 3aKpeIUIeHHUs M apTUKY/ISLUU — B YaCTHOCTH, 3T0 MeXAyHapOIHBIN MaKT
O TPakJaHCKMX M TOJIMTUYECKUX MpaBax; EBponeiickas KOHBEHLMSI O 3alllMTe IpaB 4YeloBeKa U
OCHOBHBIX CBOOOM; BepHCKasi KOHBEHIIHS 110 OXPaHe JIMTEPATyPHbIX U XyJ0KECTBEHHBIX ITPOM3BE/e-
Huit 1886 1., [loroBop BeemupHO#i opraHi3aiui MHTEIUIEKTYaIbHON COOCTBEHHOCTH 0 aBTOPCKOMY
npaBy 1996 r., npaBoble 1okymeHTs OOH, Cosera EBponbsl 1 OBCE; npelienentHas npakTuka
Me:xnynaponHoro cyna OOH, EBporneiickoro cyna rmo npasam uyesnobeka (ECITY) u uHbIX MexyHa-
POIHBIX CYIeOHBIX M QJIMUHUCTPATHBHBIX OPraHOB (B YAaCTHOCTH, aIMUHUCTPATUBHBIX TPUOYHAIIOB
M0 pa3pelieHnio JoMeHHbIX criopoB ipu BOUC; nokTprHbl HarOonee KBATM(UIMPOBAHHBIX CIIEIIU-
anuctoB 1o UIT 1 MHBIM CMEXHBIM OTpacisAM (B Ka4eCTBE BCIIOMOTaTeIbHOTO CPEJICTBA /7S OIIpee-
JICHUS TIPABOBBIX HOPM U T. [1.).

3.4) O6bruan UII u aKkTHI TEKYyIIero 3aKoHoaaTeabcTea P@®

Oo6bryan I He 1OKHBI IPOTUBOPEYUTH 00513aTEIbHBIM /151 YYACTHUKOB COOTBETCTBYIOIIETO
OTHOILIEHUSI TIOJIOKEHUSIM 3aKOHOJATEIbCTBA WK AoroBopy (1. 2 cr. 5 'K P®D).

B ciyyae ecnu mMexayHaponHble OOBIYHBIE HOPMBI 3aKPEIUICHbl U apPTHKYJIMPOBAHBI B BH[E
npuHiunoB U1, To oHK 1O CBOYM I0PUAMYECKON CHJIE 3aHUMAIOT 0oJiee BHICOKOE U MOYETHOE MECTO
HapaBHEe C OOLIETIPU3HAHHBIMK MPUHIMIIAMU MEXIyHapOTHOTO TpaBa, BO3BBIIIASICH HAJ aKTaMH
BHYTPEHHETO 3aKOHO/IaTeIbCTBA M MHBIMU UICTOYHMKAMU ITpaBa. IMEHHO [03TOMY NpaBUJILHOE YCTa-
HOBJIEHHE cofiepskanusi o0brdast B cepe UI 1 ero coorHeceHHe CO IMIKaI0i OCHOBOIONATAIONINX IIeH-
Hocteii T umeet Becomoe pUKJIaIHOE 3HAYeHUE TIPY BHIOOPE IMPUMEHUMOI HOPMBI TTpaBa JIsl pas-
pelleHrst KOHKpeTHOTo criopa B ceth MHTepHert. [1pexe Bcero, 3710 OTHOCUTCS K IOMEHHBIM CIIOpaM,
KOJIMYECTBO KOTOPBIX B TOCIIEJHEE BPEMsI pacTeT MO IKCIOHEHTE B MPAKTUKE apOUTPAKHBIX CY/IOB.
[Nonemuyecku 3a0CTpUM BOIIPOC 00 OTHOCUMOCTU U JETepMUHMpPOBaHHOCTH nipuHIMnamu UIT Tak
Ha3bIBAEMbBIX «YECTHBIX 0ObIYaeB» B c(pepe perucTpaluy U UCTIONb30BaHuUsI IOMEHHBIX MMeH. [ToHs-
THE «YECTHBIX 00bIYaeB» MOXKHO TOJIKOBATh B Y3KOM CMBIC/IE KaK HOpMbl EAMHOOOPa3HON MOMUTHKH
1 uHbIX JoKyMeHTOB ICANN, npumeHsemMble py pa3pelieHH Mek lyHapOJHbIX JOMEHHBIX CIIOPOB.
Takoro BapuanTa npunepxusaercs [pesnanym BAC P®, kotopsiii B nene denso. com (ITocranosie-
Hue [Ipesnanyma BAC P® or 11.11.2008 Ne 5560/08 o aexy Ne A56-46111/2003) ykazait, 4ro ais
YCTAHOBJICHUS COIEPIKAHMUS YECTHBIX OOBIYAEB MPH PETUCTPALIUK JOMEHHBIX UMEH B 30HE COT MOTYT
UCTIONB30BAThCs MOJIOXKEHHsT EAMHOOOpa3HON MOJMTHKY 10 pa3pelieHIo CIIOPOB B CBSI3H C JOMEH-
HeiMu uMeHamu [CANN u [IpaBuia o eqMHOOOpa3HOM MOJMTHKE pa3pelieHusl CIIOPOB B CBSI3H C
nomenHbiMU MeHaMu [CANN. B mmpokoM e CMbICIe TIOHATHE «YeCTHBIX OObYacB» BKIIIOUAET
He TosbkO JoKyMeHThl [CANN, HO B mepBylo ouyepeib MPElEAeHTHYI0 IPAKTUKY aIMUHUCTPATUB-
HbIX TpuOyHasioB ipu BOUC no paspemenuio jomeHHbIX criopo; O630psr BOMC 2.0, KoTopsiME
Ha PeryJISIpHOM OCHOBE COOTBETCTBYIOIIAsl MPAKTUKA aIMUHUACTPATHBHBIX TPUOYHAIOB 0000IaeTcs
u Karexusupyetcs. Kpome toro, oObuan B cetu IHTEpHET MOTYT OBITh YCTaHOBJIEHBI HE3aBUCUMO OT

22 Cw.: Mocranosnerns KC P® or 23.12.1997 Ne 21-T1, or 23.02. 1999 Ne 4-T1, ot 28.03. 2000 Ne 5-IT; Onpenenenne Koncru-
tyuuonHoro Cyna P® or 12.05.2011 Ne 737-0-0 u zp.
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TOr0, 3a(PUKCUPOBAHBI JI OHU B KAKOM-JILOO IOKYMEHTE, HAIIPUMED, B Pe3y/IbTaTe IKCIEPTHOTO WK
JOKTPHUHAJILHOTO UCCJIEJOBAHUS ITyTEM U3 aHAJIM3a CYITHOCTHBIX JIEMEHTOB U XapaKTEPUCTHUK ITOBTO-
pstoIIeiics U nmpeodafanIneil MPaKTUKKA OTHOIIEHH ONpeie]IeHHOTo pojia (WM BUJA) MEkTy CyOb-
extamu UIT. [TprHIIMNIMATIBHO BaKHO TOBOPUTH HE TOJBKO 00 0OBIYASIX «IIPU PETUCTPALN JOMEH-
HBIX UMEH», HO 00 00BIYasX MPU «PErUCTPALK M MCTIONb30BAHUM JOMEHHBIX MUMEH», TIOCKOJIBbKY:
BO-TIEPBBIX, PETUCTPAIMsl JOMEHHBIX MMEH CIIYKHUT JIMIIb aJMUHUCTPATUBHO-TIPABOBBIM (DAKTOM, C
KoTOpbIM HOpMBI UIT CBSI3BIBAIOT BOZHMKHOBEHUE HOMEHHOTO MPABOOTHOIIEHHUS U cama 1o cede
perucrpanus JA0MeHa PeIko KOrja CTAHOBUTCS MPEIMETOM CaMOCTOSITEJIbHOIO MCCIIEIOBAHUS WU
ocriapyBaHusl (Halpumep, B CJIy4ae OTKa3a perucrparopa OT BHECEHUsI COOTBETCTBYIOIIEH 3alKCH O
3aMHTEPECOBAHHOM JIMIIE B pEeCTp JOMEHHBIX UMEH ); BO-BTOPbIX, B HOpMe a03.1 1. 4 (b) cOOCTBEHHO
Ennnoo0pa3Hol NOMUTHKE M B MPAKTUKE aMUHUCTPATUBHBIX TpuOyHanoB rnpu BOMC ocobeHHO
MOTYEPKUBAETCS] HEPA3PbhIBHAS CBSI3b IIPOLIECCOB PETUCTPALIMM U UCIIOIb30BaHK Sl IOMEHHOTO UMEHU
IJIS1 TIeJIell YCTAaHOBJICHUSI TPETHETO IeMeHTa (JOOPOCOBECTHOCTH/HEAOOPOCOBECTHOCTh MTPaBOOOIa-
natensi nomeHa) EnuHooOpa3Hoi MOMMTHKY.

Tak, B pene Telaxis Communications Corp. v. William E. Minkle (telaxis. com),
D2000-0005%, ITYPC kareropu4ecku OTKa3aiCcsl C y4eTOM KOHKPETHBIX (DaKTHUECKHX OOCTOSI-
TEJIbCTB JieJia PUMEHNUTh K OTBETUMKY 3allpeT Ha HEOOPOCOBECTHBIE PETUCTPAIIMIO U UCTIONb30Ba-
HUE JOMEHHOTO UMeHM coriacHo mnap. 4(a)(iii) EmnHooOpa3HOl MOMUTUKY, HECMOTPS Jake Ha ero
UCTIONB30BaHUE JJIS1 CO3/IaHUsI IOPHOTrpahuUecKoro caiTa U JUisl peJupeKkTa Ha BeO-pecypchl KOH-
KypPEHTOB 3asIBUTEJNsI KaJ0Obl, MOCKOJIbKY M3 MAaTepUAJIOB Jiejla OTHIOAb HE BBITEKATH 3JIOBEUIHEe U
MIPEIOCYIUTENbHBIE C TOYKH 3peHusi OyKBbl U Tyxa EqMHO0Opa3HON MOIUTHKY HAMEPEHUSI CO CTO-
POHBI aIMHHHUCTpATOpa CIOPHOTO JOMEHA yXe Ha CTaJuM €ro PEerucTpalyd B KauyecTBe OObeKTa
paBa.

[TosTomy, Bce-Taku 11€71eCO00pa3sHO B POCCHUHCKOM apOMTPaKHOM CYIOIPOM3BOICTBE HE
MOBTOPSATH OIIMOKM, KOTOPHIMH MHOT/IA TPEIaT Jaxe Y3KO CIelMaIn3ipOBaHHbIEe B IOMEHHBIX CIIO-
pax apOUTpPhl AIMUHUCTPATUBHBIX TprOyHaIoB rpu BOUC.

[pencraBinsieTcs, YTO OCHOBAHUH [JIsI OTHECEHH I K ME3KIyHAPOAHBIM OOBIYHBIM HOpMaM, KOTO-
pble Mori Obl TpUMeHsIThCsl Ha ypoBHe npuHImnoB UIT Hopm nokymentoB ICANN B HacTosinee
BpEMsl HET JIOCTATOYHBIX OCHOBAHUM B CBSI3U C TEM, UTO:

— JJaHHAasl OpraHu3aIys ToKa He TpUoOpesia XapakTep IeUCTBUTEIbHO MEXIyHAPOIHON (MU
MEKIOCYJapCTBEHHOM) OpraHU3allii U HEe BbIILIA U3-10J KOHTPOJsA cO CTOpoHbl [IpaBuTesnbcTBa
CIHIA;

— HopMbl EnuHooOpasHoi nommtuky 1 [IpaBun muis EnuHO0Opa3Hoii MOMMTUKY He 00IaaaioT
JOCTATOYHOM CTETIEHbI0 YHUBEPCAJIBHOCTU M a0CTPAKTHOW 0OOOIEHHOCTH, YTOOBI IIPETEHI0BATh Ha
poss nipuHIwnoB UIT Kak ¢ TOYKM 3peHUs] IOPUINKO-TEXHUYECKOH, TaK U UMes B BUY UX YHCTO
YTHIIUTAPHOE 3HAUYEHUE — CIIYKUTh UCTOUHUKOM JIs1 aJMUHUCTPATUBHBIX TpuOyHasioB npu BOMC
IJIs1 OMIEPaTHBHOTO, MaJI03aTPaTHOTO U He OOPEMEHEHHOTO PYIIMYECTBYIONMMU due course Mmporiec-
CyaJIbHBIMU (POPMAJIBHOCTSIMU pa3pelieHus cropoB. Ilpoueaypa paccMoTpeHusi ClOpoB COIVIACHO
Ennnoo6pasnoii nonmutrike (UDRP) ucnibIThIBaeT cepbe3Hble OrpaHueHrsi B OPUTMHAIBHOM OIpe-
JeJICHMU CBOEro craTyca, Kak 3to cienyeT u3z Mrorosoro gokiaga BOUC Ha Temy «YmpasiieHue
MHTEpHET-UMEHAMH U aIpecaMy: BOIPOCH MHTEJUIEKTyasIbHOU coOcTBeHHOCTH» OT 30.04.1999, B
COOTBETCTBUM C KOTOPBIM (map. 153 IOKyMeHTa) «Ipeiesibl 3TOi Mporeaypsl OyayT TMMUATUPOBAHBI
CITy4asiMU 3JIOHAMEPEHHOH perucTpaivu (Ui KNOepCKBOTTHHIA) <...> W OHA He Oy/IeT mpeaHa3Ha-
YyeHa Uil pa3peltieHus: CIOPOB MEXAY CTOPOHAMH, AEHCTBYIOIIMMH JOOPOCOBECTHO U MMEIOIIMMHU
KOHKypHpyolye rmpaBomoursi» 4. Cyns no matepuasiam 3aceganust Coera ICANN ot 27.05.1999,
MHOTHE U3 uJieH, conepxamuxcsa B noknagae BOUC (paHee onmyOMMKOBaHHBIE B ITPOMEKYTOUHOM

2 http://www.wipo.int/amc/en/domains/decisions/htm1/2000/d2000-0005.html, mara penermmm — 23.12.2013.

2 Cm: http://archive.icann.org/en/wipo/FinalReport_3.html; nara penenuuu — 18.07.2013.
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nokiane BOUC ot 23.12.1998) 6bim yurerst [ICANN Kak 151 BHIpaOOTKH MOJTUTHKH 110 aKKPEIH-
TallM PETUCTPATOPOB, TAK U B paMKax IMpoIiecca MHOrocTopoHHero oocysxkaenus nmpoekra UDRP.

CymiectBeHHble xapaktepucTiky crictembl UDRP kak «1mmpoctoi, ObIcTpoit M yHU(DUITPOBaH-
HOH aJMMHUCTPATUBHOH MPOIEAYPHI 1O pa3pelieHrIo JOMEHHBIX CIIOPOB. .. M0 kajgo0aM Ha YMBbIII-
JIEHHbIE, HeZIOOPOCOBECTHBIE JISMCTBUS 10 PETUCTPAIMM U MCHIOJIb30BAHHIO JIOMEHHBIX UMEH C TIpH-
YMHEHUeM yIepOa TOBapHbIM 3HaKaM» COIEpKaTcs Takke B BBICTYIUIeHUH rnpeactaButesss BOMC
@p. Esppu (Francis Gurry) nepej wieHaMy OJKOMUTETA T10 CYIOITPOM3BOICTBY B c(pepe UHTEIUIEK-
TyaJIbHOU coOcTBeHHOCTH Komuterta o cynoycrpoiictBy [lanars [Tpencrasureneit Konrpecca CIITA
ot 28.07.1999.

Takum obOpazom, mporieaypa UDRP B cuimy cBoero agMMHUCTPATUBHOTO XapakTepa, Mak-
CHMAaJIbHOW CTENEHM YIPOIIEHHOCTH M ONEPAaTUBHOCTU HE IUIAaHWPOBAJIaCh B KAayeCTBE IMPABOBOM
OCHOBBI ISl CO3/IaHMSI HEKOETO BEPXOBHOIO apeorara cyieOHON MyIpOCTH, OT KOTOPOTO ClelyeT
oxuaath ¢opmyapoBanus npuHiuno UI1. Ckopee, anMuHUCTpaTHBHBIE TpHOYyHAHI ipu BOVC
MPU3BaHBI coriacHo HopMaM EnnHooOpasnoit momutuku u [TpaBun s EquHOOOpa3HO MOTUTUKA
HEYKOCHHUTEJIbHO COOMIONATh U CTPOro ciieoBath npuHimnaM MIT mpu Toii creneHu AMCK pelMOHHOTO
YCMOTPEHMS1, KOTOpasi UM INPeIOCTaBIeHa, UMesl B BUYy BO3MOXKHOCTb IIMPOKOTO MCIIOJIb30BAaHUS
OLICHOYHBIX KPUTEPUEB; PACIIMPEHHUsI IEPEUHsI OCHOBAHHI HETOOPOCOBECTHOCTH BJIa/IEIblIa JIOMEH-
HOT'O UMEHH T10 CPABHEHUIO C TeM, KaK OH orpezeneH B nap. 4 (b) Ennnoo6pa3Hoii MOMUTUKY U T. T1.
OpHako NMpakTUKa pacCMOTPEHHUS U pa3pelleHrs] JOMEHHBIX CopoB B paMKax rnpouenypsi UDRP
J0Ka3asa, 4Yro apOUTpPhl B COCTOSTHMU HE TOJMBKO OYKBaJIbHO CJIE0BATh HOPMaM IMPOIEAYpHl, HO U
TBOPUYECKH U KOHCTPYKTUBHO pa3BuBath JOKTpuHy MII. Takum obpazom, He Ha ckpuxkaiisax Enuno-
00pa3HOM MOJIMTHKHY, a B TIPELIEICHTHON «KUBOW MPAKTHKE» €€ MPUMEHEHH I MOKHO U HY’KHO UCKaTh
3a4aTKH, MpooOpasbl WK yke chOpMUPOBABIIMECS YCTOMYMBbIE KOHLETIUK 1 prHIHITG WTT.
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KoHen 03HakoMuUTEJIbHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[TpouuTaiitTe 3Ty KHUTY LIEIMKOM, KYIHB IIOJHYIO JIeraabHYI0 Bepcuio Ha JIutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,

WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
coOom.
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