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IIpeaucaoBue

[Tposenenue Kpyrioro crona «OOIECTBEHHBI 3ampoc Ha
COITMOJIOTO-TIPABOBBIE UCCIIEJIOBAHUSI U OOyYeHHe COIMOJIOTUN
npaBa» B MOCKBe, a Tak:ke KOH(pepeHIIMU MO COLMONIOTUH YTo-
JIOBHOTO IpaBa B YJIaH-Y[3 CTajM 3aKOHOMEPHBIM 3TallOM pea-
JIM3alUK UIEN TPENOAABaHUsl COLMOJIOTUH TIpaBa Ha (pakynbTe-
Te npaBa B Beiciiel nikose 3KOHOMUKU. Mbl UCXOAUM U3 TOTO,
YTO B HACTOSAILEE BpPEMs CTYACHTY-IOPUCTY MaJIO JAaTh BO3MOXK-
HOCTb MMO3HAKOMMTBCS CO CTABIIMMU YK€ TPAJULIMOHHBIMU 17151
BBICIIIETO I0PUANYECKOTO 0Opa30BaHMsl COIMAIbHO-9KOHOMUYE-
CKMMHU Y TYMaHUTAPHBIMU JUCHUILUIMHAMUA — SKOHOMUKOM, (pu-
nocoduent, nonuronoruen. ins popMupoBaHUsA KOMIIETEHTHO-
CTH, aJIeKBaTHOI KPYyry pellaeMblX COBPEMEHHbIMU IOpUCTaMU
3aja4, CTy[AeHTaM CliefyeT IpeasiaraTh u3ydarb Oosee HIMPOKHiA
CIIEKTP HEIOPUANYECKUX TUCIUIUTNH. [loaToMy B Hammx y4deo-
HBIX TUIaHaX OakajlaBpuara, HECMOTpPSI Ha CYIIECTBEHHOE CkKa-
THE y4eOHOro BpeMEHH, 10 CPAaBHEHUIO CO CHEeLMaIMTETOM, Ha-
IIUIOCh MECTO 151 TPEIMETOB UCTOPUKO-(PHII0CO(CKOro, COLMo-
JIOTO-TICUXOJIOTMUYECKOT0, SKOHOMHUKO-(PUHAHCOBOTO M rOCyap-
CTBEHHO-YITPaBJIEHUECKOTO OIOKOB. OCBOMB 0a30BbIE COIMAIb-
HO-9KOHOMHUYECKHE M T'yMaHUTApHbIE AUCIMILUIMHBI, CTYIEHTBI
(akynprera mpaa HIY BIIID, MoryT BHIOpaTh OOIIYIO0 U IOPH-
JMYECKYIO COIMOJIOTHIO, OOIIYI0 U I0PUANYECKYIO TICHXOJIOTHIO,
(pmnocoduio npasa, UCTOPUIO MOIUTAYECKHUX U MTPABOBBIX y4e-



HUIA, SKOHOMUYECKUN aHAJIM3 TPaBa, SKOHOMUKY OOIIECTBEH-
HOTO CEKTOpa, (PMHAHCOBBIE MHCTUTYTHI U PHIHKY, MEHEA)KMEHT
U psiji IPYTrUX TUCHUILIINH, 0Opa3yIoluX OCHOBY COBPEMEHHOIO
YHUBEPCUTETCKOTO 0Opa30BaHMUSI.

Couuosnorusi npaBa B Poccuu nipenonaercss B HE3HAYUTEIIb-
HOM KOJIMYECTBE BY30B. Ee BellyT Kak npeacTaBuTeNn Ipuanyde-
CKOM HayKH, TaK ¥ COLMOJOrMU. MeTog0I0rnuyecKre Mmoaxo/bl,
BCJICAICTBUE PACXOXKIEHUS PAKypCOB PACCMOTPEHUS MPOOJIEMBbI
B3aMMOJICHCTBUS TIpaBa 1 OOIIECTBa, Y HUX paznuyaiorcs. [1o-
TOMY OTJIMYAIOTCS 1 yUeOHBIE TPOrPAMMBI ITO COIMOJIOTUH TTpa-
Ba. [l ce0s1 Mbl peluIf B3SITh MOJIEb COBMECTHOTO C COIIHO-
Jioramu npernojgaBanus Kypca. Corumosnory BeayT 6a30Byio 4acThb
— OOIIYI0 COLMOJIOTHIO, & IOPUCTBI OCOOEHHYIO — IOPUUECKYIO
COLIOJIOTHIO.

[Tyt coumonornu npasa B Poccuu He CTOMb 10J10T, HO OYEHb
TepHuUcT. 3aponusiiuch B Poccuu B koHue XIX — Hauane XX B.,
KaK U B JPYIWX Pa3BUTHIX CTPAHAX, OOOTaTUBIIUCH KOHIIETIIIHSI-
MU | UjIesIMU, 00pa3yomuMu (pyHIaMEeHT COBPEMEHHOTO COIH-
AJIbHOT'O 3HAHM S, COLIMOJIOTUS ITpaBa B MEPUO]] CTAHOBJIEHUS TO-
TAJIMTAPHOTO rocy1apcTBa OblIa MpeaaHa 3a0BeHuio. 1 Toapko B
70-80-bie rr. B CCCP BHOBB CTaJIM NOSIBJISITHCS COLIMOJIOTO-TIpa-
BOBBbIe Pa0OTHI, KaK MO OTAEIHHBIM HAIPABJICHUSIM HCCIIE/IOBA-
TEeJILCKOM JIeSITeJIbHOCTH, TaK U OOIIETEOPETUUEKOro XapakTepa.
['opa3io MHTEHCUBHEN COLIMOJIOTHSI ITpaBa pa3BUBAJIaCh B 3amMajl-
HBIX CTpaHax, riue couuonorust B XX B. MOMYYUIM NPU3HAHKE,
cpaBHMMOe ¢ (uocoduert v Teosiorueii B 6ojiee paHHUE TIepH-



OfIbl.

K HacrosmeMy BpeMeHM MBI UMeeM 3HAYUTETbHBIA 00beM
COLIMOJIOTO-TIPABOBBIX W€ U TEOpHid, BbIPAOOTAHHBIX, IJIaB-
HBIM 00pa3oMm, 3a pyoexkoM, KOTOpble HEOOXOIUMO OCMBICIIUTD,
a/1anTUPOBATh U, IO BO3MOXHOCTU, IPUMEHUTD B PEILIEHUU 32a-
Jad, CTOSAIIMX IEpe] COBPEMEHHOM NPaBOBOM cucremon Poc-
cuum. [Tposenenue Kpyrioro crona u KoHpepeHIUU — 3TO MOIbIT-
Ka pacCMOTpPETh TEOPETUUECKUI Oarax COIMOJIOr MY MpaBa, Haii-
TH TIpeJIMeTHbIe O0JIACTU COIMOJIOTO-TIPABOBBIX MCCIIEOBAHUM,
IIPEICTABIIAIOIIMNE TPAKTUYECKYI0 3HAYMMOCTbD, BBISICHATD CITPOC
B OOIIIECTBE HA COIMOJIOTO-TTPABOBBIE MCCIIEIOBAHMSI, OIpesie-
JIMTh UX MOTEHIIUAJIbHBIX 3aKA3UHUKOB.

Uexan cpaxynvmema npasa HAY BIIID
E. H. Caavieun



Yactse 1. Comumoaorus npasa:
HCTOPHUSI 1 COBPEMEHHOCTh

MacJaosckas E. B. UccaenoBareibckue
TPAAMIIUA 3a1aJHOMN COIMOJOTrAH IPaBa

Macanosckas E. B., 0.C.H., oouyenm
Mediceyzoeckozo uenmpa 2ymanumapHozo o0pazoeaHus
Huoicezopoockozo  20cyoapemeeniiozo  yHueepcumema
um. H. U. Jlobauesckozo

OcHoBbiBasick Ha paboTax M. Bebepa, 3apyOexHble uccieno-
BaTeJIM BBIJIENISIIOT TPU OCHOBHBIX TIOIXOAA K U3YUYECHUIO TIPABO-
Boit chepe.! Bo-TiepBhIX, 9TO M3yUeHHE MpaBa «U3HYTPH» Ipa-
BOBOM CHCTEMBI C MMO3UIIMI I0pUCTIpyIeHIIuK. B 1aHHOM citydae
yIIeJSETCs BHUMaHKE UCKITIOYUTETbHO COOCTBEHHOM JIOTHKE pa3-
BUTHS TIPaBa U UCIIONB3YIOTCS JIVIIb IOPUINIECKAE KATETOPHH.
Bo-BTOpHIX, 3T0 (hMIOCODCKIE U STUIECKUE TTOIXO/IbI, KOTOPbIS
CTPEMSITCS BBISIBUTh MOPAJIbHBIE TTPUHIIUTIBL, JIKAIE B OCHOBE
NpaBa, ¥ OIIEHUBAIOT CYIIIECTBYIOIINE MTPABOBbIC YCTAHOBJICHUS
C TOYKHU 3pEHUs] OMpe/IeIeHHBIX HOPMATUBHBIX CTAaHIAPTOB. B-
TPETBhUX, 3TO TEOPETUIECKH OOOCHOBAHHBIC SMITMPUUECKUE UC-

! Kronman A. Max Weber. — Stanford, 1983. P. 8-14.



CJIeIOBAaHMSI TpaBa C TMO3UIMI COIMATIbHBIX HAayK. B aTOM City-
Yyae U3yvyaercs peajbHoe (PyHKIIMOHUPOBAHUE MPABOBBIX UHCTU-
TyTOB. Hapsny ¢ Apyrumu colyaabHbIMUA HAyKaMU, COIIUOIOTHS
MPAKTUKYET MMEHHO TaKOM MOAXOJ K UCCIIeJOBAHUIO IpaBa. YKa-
3aHHbBIE TTOXOMBI SBJISIIOTCS WACATBHO-TUITMYECKUMU. B peab-
HBIX MCCIIEAOBAHUSIX TTPABOBOU chepbl OHU MOT'YT B3aUMHO I1e-
peceKarhCsl U B3aMMOJIEUCTBOBATh Mexk 1y coOoi. Ho pernatoriee
3Ha4YeHHE UMEET TO, UTO SABJISETCS TEOPETUIECKON OCHOBOM HC-
CJIEIOBAaHMI: IOpHIUYecKass JUOO COIMOJIOTMYEcKasi Teopus, a
TaKXke UCIOb3yeMasi METOIOJIOTUsl.

[Ipu Bcem MHOrooOpa3uu OIpeaesieHUi MpaBa C MO3UIUI
Pa3IMYHBIX COITMOTIOTMYECKUX TeOpUid OOIINM SIBJISIETCS TO, UTO
MIPaBO HEM3MEHHO PAacCMAaTPUBACTCS B COIMOJIOTMM KaK COBO-
KYITHOCTb HOPM M CBSI3aHHBIX C HUMH COILMAIbHBIX TMPAKTHK.
OCOOEHHOCTBIO COIMOJIOTMYECKOrO TIO/IX0/a SIBJISIETCS TTPU3HA-
HHE TOTO, YTO MPABOBbIE HOPMBI ICUCTBYIOT B OIIPEIeJICHHBIX CO-
IIUAJIbHBIX YCIIOBUSIX, IPUYEM COITUAIbHBIE TIOCIIE/ICTBUS UX JIEH-
CTBUS HEPEJIKO OTJIMYAIOTCS OT MPOBO3IJIAIIAEMBIX 1IeJIe MpaBa.
OpHUM U3 OTVIMYMI B TIOAXO/AAX IOPUCTIPYIEHITUH U COITUOIOTUI
K aHaJIM3y MPABOBBIX SBJICHUI BBICTYIIAET TaKkKe UX OTHOIICHUE
K METOJIOJIOTMH TTO3UTUBU3MA. B 11€JT0M MO3UTUBUCTCKUI B3IJIsA]]
Ha MIPaBO SBJISETCS TUIIMYHBIM 151 OPUCTOB U «COCTABJISIET 3HA-
YHUTETbHBI KOMITOHEHT U3y4eHUs U TIpernojiaBaHus npasax». > Ho,
XOTSI TO3UTUBUCTCKAsT METOJOJIOTHSI UCTIONIB3YETCS U B COITMOJIO-
T'MUYECKUX MCCIICAOBAaHUSX IPaBa, OHA He SBJISIETCS 311eCh eIWH-

2 Cotterrell R. The sociology of law: An introduction. — L., 1992. P. 9.



CTBEHHOU WJIM Ja’kKe OCHOBHOH. 3HAUMTEILHOE MECTO B MCCJIE-
JOBaHUSAX MPaBOBOM C(PEPBI, IMPEXKIE BCETO B PSALIE EBPONENCKUX
CTPaH 3aHUMAIOT Pa3IMYHbIe BEPCUM IOHUMAIOIIEN COLIMOJIOTUU.

XapakTepucThKa COLMOJIOTUY MpaBa KakK COLMOJIOTMYECKOM
JUCLMIUIMHBI KaXeTcsl BIOJIHE oueBUIHOW. Kiaccuku cotmono-
run Maxkc Be6ep 1 Dmuts [JjopkreiiM He TOJbKO BHECH BKJIA/ B
CO3/IJaHHE COBPEMEHHOI COLIMOJIOTMH, HO U YIEJISIIM 0COO0€ BHU-
MaHUe MEeCTy M poJ IpaBa B oouiecTBe. Bebep paccmartpuBan
BO3pacTanue (hopMaIM3aliK MpaBa Ha OCHOBE MPOIETYpP U 00-
IIUX TTPABUJT KaK OJJHY U3 KJIIOUEBBIX YEPT paIliOHATIM3AINN 00-
iecTBa, Torjaa Kak [iopkreiiM pasMbIuisii 00 MHTErpaTUBHOM
pou mpasa B Ipolecce TpaHCOpPMaluu B HAlpaBJIEHUM BCe
OoJiee MHIUBUIyAIMCTUIECKOTO 00IecTBa. B Takom cirydae Obl-
710 OBl €CTECTBEHHBIM, €CJTU Obl COBPEMEHHAsI COIUOJIOTHUSI TIpa-
Ba OCHOBBIBAJIACh HA TUX UJIEAX KJIaCCUKOB. OJHAKO UCTOpUYE-
CKO€ Pa3BUTHUE COLIMOJIOTUH TpaBa ObUIO OoJiee CJI0KHBIM, MEX-
1y KJIACCUYECKUM U COBPEMEHHBIM 3TaraMHy CyIIeCTBOBAJ Oosiee
PE3KUM pa3pbiB, YeM BO MHOIMX JPYTUX OTPACIISX COLIMOJIOTUU.
[Tomumo 3Toro npoiecc OpMUPOBAHUS €BPONENCKOM U aMepuU-
KAHCKOW MCCJIeJ0BATEIbCKUX TPAAULIMNA COLMOIOTMU TpaBa Cy-
IIECTBEHHO Pa3Idvacs.

B EBpone B mepuop Iocie KJIaCCUKOB COLMOJIOrHs IIpaBa
MPOJIBUTAJIACH TIPEXJE BCEro Oaromapsi MOAXOAY K M3YUYEHHIO
npasa, pazsuromy JI. IleTpaxuikuM — ero MHTEpecy K IpaBy
KaK CpEJICTBY YCTaHOBJIEHUsI COLIMATIBHOIO KOHTPOJIS, TPAKTOB-
K€ IpaBa, NOAYECPKUBAIOIIEN AKTUBHYI0O MOTHUBALIMIO U aKTUB-



HYIO TIO3UIIMI0 CYOBEKTOB MpaBa B KAYe€CTBE OCHOBHBIX (DAKTO-
POB JEUCTBEHHOCTH ITpaBa. Tpynsl ero yueHukos — H. Tumarne-
Ba, K. ['ypuua, I1. Copokuna, OomyOIMKOBaHHBIE yKE B MU-
rpaiyu, CiocoOCTBOBAJIM Pa3BUTHIO COLIMOJIOTUM TIPaBa B MepH-
of mpeoOaanus B cpepe ColMaIbHO-TTPABOBBIX UCCIIEIOBAHUI
COLIMOJIOTUYECKOW IOPUCTIPYIEHIIMUA. TeM He MeHee, HeloCpes-
CTBEHHOE BJIMSIHUE JAHHBIX KOHLIENIMUI Ha (DpaHIy3CKYyIO U ame-
PUKAHCKYIO COIIMOJIOTHIO TMpaBa ObUIO HE CTOJIb 3HAUYUTEIbHbBIM.
Korna B EBpone npeanpruHUManich onpeaeeHHble YCUIIUs
JUISl COXPAHEHMS CJIOKMBIIEUCS TPaJvLMU U €€ JAIbHEUIIEro
Pa3BUTHSI, B AMEPUKAHCKOW COITMOJIOTMH He OBUIO MOJOOHBIX TIO-
nbeiTok. B CIIIA cpeay npenarcTBuil A pa3BUTHUS COLIMOJIO-
TUU TIPaBa MOKHO BBIAETUTH OCOOEHHOCTH aMEepPUKAHCKOM Tpa-
BOBOW CHCTEMBI M TIPAKTUKHU MPO(ECCHOHATBHOTO 00yUeHHs, a
TaKKe€ CUJIbHBIE ITO3ULIMU B PAMKaX I0PUINYECKON HAYKH COLIMO-
JIOTUYECKOW I0PUCTIPYACHILIMH, PA3BUTON rapBapACKUM Ipodec-
copom P. IMayrnom. IIpaBosenenue B CIIIA Ob110 cTONb CHCTE-
MaTUYECKU BOBJIEUEHO B U3YYEHHUE COLIMAIBHBIX ACIIEKTOB IIPa-
Ba, YTO JO BO3BBIIEHUS CTPYKTYPHOIrO (DyHKIMOHAIA3MA TEO-
PETUYECKOE HaCJIeIMe PAHHEN eBPONENCKON COLIMOJIOTMH MpaBa
00CY’K/1a7I0Ch TAKMMH IpaBoBeiamMu, Kak [layHu, B Oosnbinieit cre-
MIEHU, YeM couuosioramMu. Kpome toro, y aMepruKaHCKOM COLIMO-
JIOTUY TIpaBa He ObLIIO COOCTBEHHOM KJIAaCCUYECKOW Tpaauiuu. B
Ka4YeCTBE TEOPETUUECKHUX UICTOYHUKOB JIOJITO€ BPEMsI BBICTYIIAIN
Npesk/ie BCero ujaeu esponeiickux teoperukon: K. Mapkca, 3.



Hopkreiima, M. Bebepa.?

CoBpeMEeHHBIN 3Tall SBOJIOLMU COLIMOJIOTMY IpaBa HauMHa-
erca B CILIA B 1960-€ rT. ¢ popmupoBanreM (pyHKIIMOHAIUCT-
CKOT'0 HalpaBJieH!s1, OCHOBOIIOJIOKHUKOM KoToporo Obut T. TTap-
coHc. B tpynax ITapconca 6b11 chopMyJTMpOBaH HOBBII MTOAXON B
aMEpUKaHCKOW COLIMOJIONUH MpaBa, OTIMYHbIA OT COLIMOJIOTNYe-
ckoit opucnpyaeHimu. [Ipu stom Ilapconc onupasics Ha Kiaccu-
YEeCKHUe TEOpUM €BPONENCKoN colroiornu. B uucine npeacraBu-
Tesiell (PyHKIIMOHAJIM3MA B COLIMOJIOTMU TIPaBa BbIIEIISIIOT TAKUX
uccrnenosarenei, kak I'. bpenemeitep, JI. Melixbio, Y. DBan.* B
paboTax THX COIMOJIOTOB HEPEIKO MPEIITPHHAMAIIKCH TOTbIT-
KU SMITMPUYECKOW TTPOBEPKU T€X WJIM MHBIX TEOPETUUYECKUX TTO-
crynaToB pyHKIMOHaIM3Ma. VX paboThl ObLTH MOCBSIIIEHBI IT1aB-
HBIM 00pa30M aHAIM3Y MTpaBa Kak MEXaHW3Ma COIMAIBHOTO KOH-
TPOJIs, & TaKKe B3aUMOJEICTBUSA MpaBa ¢ APYTMMU IMOACUCTE-
Mamu oOmiectBa. Kak mpaBuiio, 3Tu uccienoBatenyd oopaliaim
OoJtbiliee BHIMaHKE Ha BOSHUKAIOIIHE B XOJIE TAKOTO B3AaUMOJIEH-
CTBUSI KOH(PJIMKTHI ¥ IPOTHBOPEYMSI, YEM ITO ObLJIO CBOMCTBEH-
Ho [lapconcy.

B amepukaHCKOW COLMOJIOTMM NpaBa MPOBOAMINCH MHOIO-
YKCJIEHHbIE SMITUPUYECKHE UCCTIeJOBaHus1. B 11e710M CloXUIoch
HECKOJIBKO OCHOBHBIX HAaIlPaBJIE€HUI B WCCJIEAOBAaHUSX IPaBO-

3 Baumgarmer M. The sociology of law in the United States // The American
Sociologist. 2001. Vol. 32. Ne 2. P. 103.

4 Deflem M. Sociology of law: Visions of a scholarly tradition. — Cambridge, 2008.
P. 116.



BOI1 ccpeppl. OTHUM U3 TaKMX HAMpPaBJIECHUI BBICTYIAIO U3y4Ye-
HUE Ipoliecca MPaBOTBOPUYECTBA C 11eJIbI0 BBISIBIIEHUSI (DAKTOPOB,
BJIMSIONIMX HA COfIep:KaHKUe MPUHUMAaeMbIX 3aKOHOB. Kpome To-
ro, IMUPOKOE PACHpPOCTPAHEHUE TIONYUMIM UCCIICAOBAHUS Pa3-
JIMYHBIX CTOPOH JIEATEIHHOCTH MOJMIIMU. B HUX paccMaTpuBa-
JIOCh, KaK MOJTUIIMS pearupyeT Ha BHI3OBBI, B KAKUX CITy4asiX MPo-
U3BOJIATCS apecThl, KaK MPOXOAUT PaCClieIOBAaHUE M KaKUM 00-
Pa30M OpraHbl MPABOIOPsAKA CTPOSIT CBOM B3aUMOOTHOIIIEHUSI
c o0mmecTBeHHOCThI0. Ellle oqHUM HarpaBieHHeM HCCIIeJOBAaHUI
CTaJl aHAIU3 CUCTEMbl CYIONPOU3BOACTBA, BKJIIOUAsl AEWUCTBUS
OOBUHEHM S, 3aIIUTHI, TPUCSIKHBIX 3ace/IaTeNei.

Ha BosHe yBneueHu s SMIMpuyecKMMU UCCIIeJOBAHUSAMMU I1IU-
POKOE MPU3HAHKE B AMEPUKAHCKOW COIMOJIOT MY MPaBa MOy rT
NIOIXO/I, TIpe/IokeHHbI B padotax [l. bika. Dtor coumornor
OIMUPAJICS HA CTPOTO MO3UTUBUCTCKYIO METOJIOJIOTHIO, B COOTBET-
CTBUM C KOTOPOH «paccMaTpUBAIOTCS TOJIBKO (PaKThl; YyBCTBA,
NIPE/ICTABJICHUs ¥ 3HAYCHUSI YCTPAHSIOTCS; a 1IeJIM U HAMEPEHU s
UTHOPHPYIOTCS».> BII9K paccMarpuBall paBoO Kak MepeMEeHHYIO
BEJIMUMHY, U3MEHEHUsI KOTOPOW MOTYT ObITh U3MEPEHBI KOJTNYe-
CTBeHHBIMHM MeTogaMu. OH COOTHOCUJT U3MEHEHUsI B MPaBOBOM
cepe ¢ U3MEHEHUSMU B COLIMATIBHOUN CTpaTU(UKAIINU, KYJIbTY-
p€, OPraHU3alMOHHBIX CTPYKTYPaX U CUCTEME COIIMAIBHOTO KOH-
Tposisi. B9k urHopupoBas TeopeTuvyeckoe Hacaeaue Kiaaccuie-
CKOHM COIMOJIOTWY TpaBa. XoTs Bisk u cTpeMusics UCKIIOUUTD

5 Baumgarmer M. The sociology of law in the United States // The American
Sociologist. 2001. Vol. 32. Ne 2. P. 109.



13 CBOET0 aHa/IM3a Kakue-T1u00 IIEHHOCTHBIE CYKICHUs, B CH-
CTBUTEJILHOCTH €MY 3TO HE yIAJIOCh.

B uucne HanpapieHW aMEpUKAHCKOM COLIMOJIOTMU BTOPOU
noJjioBUHbI XX BeKa, MOBJIMSABIIMX HAa U3yYeHUE NMPaBOBOM ce-
pbl, ClIelyeT Ha3BaTh MUKPOCOIIMOJIOTUYECKUE TIOAXO/bI: (peHO-
MEHOJIOTHI0, CAMBOJIMYECKUY MHTEPAKIIMOHU3M, STHOMETO/I0JIO-
ruio. [locnenoBaTenu 3TUX MOAXOA0B MOAYEPKUBAIIM, UTO ITPABO-
Basl CHICTEMa CYIIIECTBYET He TOJIbKO B BUJIE OObEKTUBHOM CTPYK-
TYpbl, BHEIIIHEN MO OTHONIEHUIO K MHAuMBUIaM. IIpaBoBas cu-
CTeMa CKJIaJbIBACTCS B XOA€ B3aMMOJEUCTBUS MEKAY JIIOIbMU,
TIOBEJICHUE KOTOPBIX CBSA3AHO C OMPE/IETIEHHBIM CYOhEKTUBHBIM
cmbiciioM. C no3uniuid (peHOMEHOJIOTMYECKOTO MOX0/1a MPaBO-
Bbl€ MHCTUTYTBHl PACCMATPUBAIOTCSl KaK Pe3y/lbTaT MHOKECTBA
B3aMMOJEVICTBAN MEXYy MPEACTABUTENSIMU I0PUIAYECKON TTPO-
(peccuu, TOMKHOCTHBIMU JIMIIAMU U TpaXJIaHaAMU, OOpaIalOIIN-
MuUcs B cyll. B TakoMm citydae oka3biBaeTCsi HEMPUEMJIEMBIM TO-
3UTUBUCTCKUI B3MJISI/ HA IMPABO KaK HEYTO aBTOHOMHOE 1 BHEIII-
Hee T10 OTHOIIIEHUIO K OOIIECTBY.

Hawubornee pagukaibHyO MO3UIMIO CPEId MUK POCOIMOJIOT U~
YECKUX MOAXOA0B 3aHUMAET ITHOMETO/I0JIOT M 51, OCHOBBI KOTOPOM
sanoxun I'. lapdunkens. [IpeacraBurenn STHOMETOIONOT MU OT-
Ka3aJIMCh OT TIOCTPOEHUS OOIIUX COIMOJIOTMIECKUX TEOPU, CO-
CpPEeIOTOYMB BHUMaHUE HA MOBEACHUU JIIOAEU B UX MOBCEIHEB-
HOM JKU3HU. DTHOMETOOJIOTMSI CTPEMUTCS BBISIBUTH T€ METO[IbI,
KOTOPBIE UCTIOJNB3YIOTCS JIIOAbMU ISl PELIEHUs] UX TTOBCEAHEB-



HBIX mpobieM.® B padorax mpejcraBUTeNeli STHOMETOIOIOTUN
3HAYUTEIbHOE BHUMAaHUE YIESI0Ch U3YUEHUI0 PeYeBOro B3au-
MOJICHCTBU ST MEXTy yJacTHUKaMH cyyieOHoro 3acenanus. C atou
IEJIbI0 AHAJTM3UPOBAIMCH BBICTYIIJIGHUSI CTOPOH CY/IEOHOTO TMPO-
iecca, rokasanus ceujereneil. [Ipuyem B Takoro poma mccie-
JOBAHUSIX YUUTHIBAJIUCH MEJIbYAIIINE AETAIN: peueBasi MHTOHA-
1UsA, Tay3bl B peud, KecTUKy/sAuus. Kak mokasanu pesynbTa-
Tl STHOMETOIOJIOTMYECKUX MCCIIEOBAHHUMA, CMBICT MPOUCXOMS-
IIEro B XOJie CyAeOHOro MpoIlecca YacTo Mo-pasHOMY MOHUMAJT-
cs1 MpoheCCUOHAIbHBIMY IOPUCTAMU U HE UMEIOIIUMU I0pUIYe-
CKOro 00pa3oBaHUsI TIOICYIUMBIMU, CBUACTENISIMU, 3PUTENISIMHU. ’
B cBg3M ¢ 3TMM TOCIeAOBaTE M STHOMETOIOJIOTMA HACTauBaJIN
Ha HEOOXOIMMOCTH T'YMaHHM3aIMK CYJOIPOM3BOJICTBA U CO3/1a-
HUs YCIIOBU /111 HEUCKA)KEHHON KOMMYHUKAIIUU B PaMKaXx Cy-
JICOHOM CHCTEMBI.

B uucnie OCHOBHBIX HAIMOHAIBHBIX MCCIIEA0BATEIbCKUX Tpa-
JTUITUA B €BPOMNENCKOW COIMOJIOTMHM TpaBa MOKHO BBIJIEUTD
Mpesk/ie BCero HeMelkyio u ppaniysckyio. [Ipencrasisier unte-
pec Takke CUTYyallusl, CJIOXKUBIIASCA B OPUTAHCKON COIMOJIOTUN
MpaBa, 3aHUMAIOIIEH TPOMEKYTOUHOE TIOJIOKEHNE MEKTy Hay4-
HBIMU TPAJAUIIMSAMU COLMAIILHO-TIPaBOBBIX uccienoBanuii CIITA
U KOHTHUHeHTanbHOW EBponbl. CrielyeT yuuTeiBaTh, YTO Pa3BU-

% AGeasc X. Wurepakuys, uaeHTudrKanus, npeseHTanys. Benenve B MHTEpripera-
TUBHYyI0 coumonorumo. CII6., 1999. C. 138.

7 Garfinkel H. Conditions of successful degradation ceremonies // American Journal
of Sociology. 1956. Vol. 61. Ne 5. P. 420-424.



THe OPUTAHCKOM COITMOJIOTHH MPaBa OTJIMYAIOCH ONpe/e/IeHHbIM
cBOeoOpas3reM U He CJIeJOBAJIO JIMIIIb TT0 CTOTIAM aMEepPHKAHCKOM
COLIMOJIOTUH.

B 1960-e rr. B OpuTaHCKO#l colMaNIbHON Hayke chopMupo-
BaJIOCh TAKOE HAITpaBJICHHE, KaK «COIMATbHO-TIPABOBBIE MCCIe-
noBaHus» (socio-legal studies), TecHO CBsI3aHHOE € ITPOOIEMaMu
COLMAIbHOW MOMUTUKK. OJIHAKO JaHHOE HallpaBJieHUue OTIMYa-
JIa UCKJIIOUMTEJIbHO SMITMPUYECKAsi OPUEHTALIU S, €0 MPEICTABU-
TEJIM He ONMMPAIMCh Ha KaKHUe-JIMO0O COIMOJIOTMYECKHE TEOPUH. 8
Haubonee BIMATEIbHBIM TEOPETHUECKUM HAPaBJICHUEM B OpH-
TAHCKOM colMoioruu mnpasa 70-x rr. BeicTynas Mapkcusm. Cto-
POHHUKU MapKCUCTCKOW COLIMOJIOT MY MOJBEPIVIM KPUTUKE aHTH-
TEOPETUYECKUH MOAX0/1 U pepOPMUCTCKYIO HAITPaBJIEHHOCTD CO-
[IMaTbHO-TIPABOBHIX MccienoBanuil. C UX TOUKM 3peHHsi, HeoO-
XOIUMO OBLIO MOJBECTU TEOPETUYECKYI0 0a3y MOJ aHaIU3 COOT-
HOUIEHUS] COLIMAIBHOM CTPYKTYPBI U MPABOBbIX MHCTUTYTOB. Of1-
HAaKO HUKTO U3 MPeJCTaBUTEsIel COLMOJIOTMY MpaBa He paccMar-
pUBaJl BOBMOXKHOCTh OOpAIlieHHsI K TpaJuliuu (hyHKIIMOHAIN3-
Ma, MpeJiaraBlieil OAUH U3 BAPUAHTOB TAKOTO pojia TeOpeThye-
cKko# 0a3bl. B TO ke BpeMsi MOIy/IsIPHBIM MOJXOI0M B OpHUTaH-
CKOW COIIMOJIOTUU TIpaBa sIBJISUICS CUMBOJIMYECKUN UHTEPAKIIU-
onm3M. B 80-90-e rr. Bo3pacraer MHTepec OPUTAHCKUX HCCIIe-
JIOBaTesiell K ujesiM Mpe/ICTaBUTeNIell «kKOHTUHEHTAIbHOW» TEO-
pUM B COLMOJIOrMU TpaBa, B ToM uucie H. Jlymana, M. ®yko,

8 Travers M. Sociology of law in Britain // The American Sociologist. 2001. Vol.
32.Ne2.P.27.



I1. Bypnpe. [Ipu aTOM Beayipe TEOPEeTUKH OPUTAHCKOUM COIHO-
joruy, kak . ['mpnenc n 3. bayman, He yaensam CylecTBeH-
HOTo BHMMaHUsI MTPaBOBOM mpodneMaruke. Teopetndeckas co-
LIMOJIOT U ITpaBa Noytyunsia B BeankoOpuTaHuy MeHbllee pa3Bu-
The, yeM Bo Ppaniuu uium ['epmanuu. B yucnie npuyuH Tako-
I'0 MOJIOAKEHU S 1€T MOXKHO BBIJIEJIUTh KaK COLIMOKYJIbTYPHBIE, TaK
¥ MHCTUTYIIMOHANIbHBIE (pakTopbl. C OJHOW CTOPOHBI, AJIs1 Opu-
TAHCKOM COLMAJIBHOW HAyKW M UHTEJIJIEKTYaJIbHOM KU3HU B 1ie-
JIOM XapaKTepPeH CBOETO pojia «3IMITMPULIMCTCKUI» YKIIOH, KOTO-
PBI COTTPOBOXJAETCS HEJOBEpHEM K a0CTpakTHBIM Teopusim. C
JPYroy CTOPOHbI, B OPUTAHCKOU HAyYHOH TPa UMK BO3HHUK OCO-
OEHHO pe3KMil pa3pbIB MEXK Y IOPUCIIPYAEHLIMEN U COLIMOTIOTHEN.
B nporpammax npodeccruoHaibHOM TOATOTOBKH IOPHUCTOB COLIU-
aJIbHBIE HAyKU MPAKTUYECKU OTCYTCTBYIOT U Jaxe (puitocodus
IIpaBa 3aHMMAET KpalHEe HE3HAYMTEJIbHOE MEeCTO. B 1enom co-
LIMOJIOrus NpaBa B BeMKkoOpUTaHuM yCTymaeT B MOIMYJISIPHOCTH
KPUMUHOJIOTHH, & TAKKe MEXIUCHUITMHAPHBIM U CYTyOO0 MITH-
PUYECKH OPUEHTHPOBAHHBIM COLIMAJIBHO-ITPABOBBIM MCCIIE/I0BA-
HUSM.”

B I'epmanum usydenue npaBoBou cepbl BEAETCA OJHOBpE-
MEHHO C MO3ULIMIA COLMOTIOTMYECKON IOPUCTIPYIEHIIUU U COLIUO-
Joruu npasa. [IpeacraBurenu colMoIOrn4ecKkon pUCIPYAEH-
UMM MPOAOJIKAIOT TPAAULIUMM, 3a10KeHHble E. Dpianxom, B LieH-
Tpe BHUMAaHU 1 KOTOPOIo HAXOAUJIACh ITPOOIeMa HECOOTBETCTBUS

? Travers M. Sociology of law in Britain // The American Sociologist. 2001. Vol.
32. Ne 2. P. 34-35.



MEX/1y «KUBBIM ITPAaBOM» U KOIM(PUITMPOBAHHBIM MpaBoM. B 10
ke Bpems B [ epMannu cchopMupoBaIaCh COLIMOJIOTHS ITpaBa Kak
oTpacib conuosoruu. TeopeTnyeckre UICTOKA HEMELIKOW COIO-
JIOTWH TIpaBa MpejcTaBieHsl B Tpynax M. Bebepa. BozpoxaeHue
HEMEITKOU COILIMOJIOTUH B IIEPBOE ISCATUIETHE MOCIIe OKOHYAHUS
2-if MUPOBOW BOWHBI ObIJIO CBSI3aHO, TIPEKIE BCETO, C TIOMBITKA-
MU BOCCTAHOBJICHMS] HAYYHOU TPAAULIVU, IPEPBAHHOM B TIEPUO[T
HAIIMCTCKOM TUKTATypbl. B 9T rofsl Bo3pacTaeT BIvsiHEE padoT
COIIMOJIOTOB, paHee HAXOAUBIIIMXCS B SMUTpativu. [{1s cormoro-
T'UU MpaBa O0JIbIIIOE 3HAYEHUE UMEJIH OITyOJTMKOBAaHHbIE B KOHIIE
40-x rr. Tpyasl T. Tefirepa. 1

HoBbi#l 3Tan B pa3BUTUU MOCAEBOCHHOM 3aI1aJHOr€pPMaHCKOM
COLIMOJIOTUY XapaKTepU3yeTCsl yCUIIEHUEM aMEPUKAHCKOIO BJIM-
sHudA. B 50-e rr. HeMeUKMMU YYeHbIMU OCYIIECTBIISIETCS 3auM-
CTBOBaHME KaK TEOPETUYECKUX MOJAEEN aMepUKAHCKOW COIO-
JIOTUH, TIpeskae Bcero (PyHKIIMOHAIU3MA, TaK U METOAOIOT Y M-
MMPUYECKUX UCCIeIOBAaHUI. XapaKTepHO, UTO JIaxke BO3POXK/Ie-
HHe MHTEpeca HeMEeITKUX COITUOJIOroB K Teopru M. Bebepa mpo-
U30IIJI0 BO MHOTOM OJ1arofiapsi MHTeprpeTanusmM BeOepOBCKUX
ueu, npeioxeHHbM amepukanckumu yuyensiMu (T. Tlapconc,
P. Benaukce).!! B 50-60-e rr. B 3anaaHoui [epmanuu He mpo-
VCXOJUT 3HAYUTEJILHOTO Pa3BUTHS TEOPETUYECKOU COLIMOJIOTUN

07, aticaep P., Maiiep T. Teopop I'eiirep // Hemenkas coumonorus / Ots. pen. P. 1.
[nakoBa. — CII6.: Hayka, 2003. C. 214-215.

" Mommsen W. The political and social theory of Max Weber. Chicago: University
of Chicago Press, 1992. P. 185.



MpaBa, XOTsl U MPOBOAATCS SMIIMPUUECKUE UCCIEIOBaHUS TIpa-
BOBOM C(hepBhl.

C 70-x rr. 10 KoHlla XX B. CUTyallMsi B HEMEIKOM Teope-
TUYECKOU COLMOJIOTMU B 3HAYUTEJIbHOM CTETIEHU ONpEAeaiach
nporuBoctostnuem teopuii 10. Xadepmaca u H. Jlymana. bes-
YCJIOBHO, 3TH TEOPUHU HE UCUEPNBIBAJIN BECh CIEKTP CYLIECTBO-
BaBIIIMX TeopeTnueckux noaxonos. B 70-80-e rr. B 3anagHoun
['epmanumn pa3BuBaiach HeoBeOEpUAHCKasl COIMOJIOTHS, 3aMeT-
HBIM BJIMSIHUEM MOJIb30BAIOCH (PEHOMEHOIOTMYECKOE HaMpaBJie-
HUe, a B JaJIbHEHIIIeM Mprodpesia OmyJIsIpHOCTh TEOPH ST PaIlio-
HAJILHOTO BbIOOpa. TeM He MeHee, TUCKycCHU Mex Iy Xabepma-
coM 1 JIlymaHOM B TOM 4ucIie ¥ O ITpodaeMam COIMOJIOTUH Tpa-
Ba 3aHUMAaJI 0COO0E MECTO B HEMEIKOW COITMOJIOTMU B YKa3aH-
HBIM TIEPUOLI.

Crnenyer OTMETHUTD, UTO SMIIUPUYECKH OPUEHTUPOBAHHBIE KC-
clieloBaTesM MpaBoBoM cepbl HE CTONb YacTO OOpallaloTcs K
Teopusim Jlymana n Xabepmaca, B JIydIlieM Ciiydae HCIHOJb3Ys
JIMIIIb OTAEJIbHBIE MOJIOKEHUSI ITUX Teopuil. B HeMenkoun conuo-
JIOTMIM TPaBa COXPaHSIETCS ONPEACSICHHBIN PA3PbIB MEXKLY «TE€O-
pETUKAMM» U «3MITUPUKaMU». [Ipyu 3TOM OOJBIIIMHCTBO UCCIe-
JOBaHU# C(hOKYCHPOBAHO Ha MpoOiieMax yroJOBHOW IOCTHUIIMH,
TOrJa Kak, HalpuMep, rPakJaHCKOMY WJIM aJIMUHUCTPATHUBHO-
My MpaBy yAesseTcsi 3aMEeTHO MeHbllle BHUMaHusA. OIHUM U3
HalpaBJIEHUI UCCJIEJOBAHMI BBICTYIIAET aHAIM3 Mpoliecca MpU-
HATHSA perieHui B cyze. Kpome Toro, B HEMEIKOU COIMOJIOTUN
MHOTOKPAaTHO MPOBOIWJIMCh UCCIIEAOBAHUS IOPUCTOB Kak IPO-



(peccronanbHoii rpynmel. B 90-e rr. nmomyumno pacnpocrpaHe-
HUE U3Y4YEeHHUE MPABOBOM KYJIBTYPHI, B TOM UYHMCJIE€ B BOCTOUHBIX
semutsix ['epmanun. B nienom oowveaunenue ['epmanum u paciim-
penue Eponerickoro Coro3a MOCTaBUIO HOBBIE 3a[au IMepen
HEMEIIKO COITMOJIOTUEH TpaBa. 12

Hauvano coBpemeHHOro tana B pa3BUTHH (PPAHILYy3CKOU CO-
nuonoruu mnpasa npuxoaurcsa Ha 1960-e rr. Ilpu sTom 3Ha-
YUTEJIbHYIO POJIb B MHCTUTYLMOHAIM3ALIAY COLIMOJIOTMM MpaBa
ChIrpaid padOTHl OPUCTOB, OOPAIIABIIUXCS K COIMOIOTMUECKOM
npoOnemaruke, B ocodeHHoctr Tpyas JK. Kapoonse. Bo ¢pan-
I[y3CKOI COLMAJILHOM HayKe, KaK MPaBUIIO, HE IPOBOAUTCS YeT-
KOE€ M OJIHO3HAYHOE pa3rpaHUYEHHUE COLMOJIOTMYECKON IOpHUC-
NpPYAEHLIMU U comuoioruu npasa. He ciyyaiiHO, 4to Hapsiny ¢
HOHSITUEM COLIMOJIOTMY TpaBa BO PpaHIMM IIMPOKO MCHOb3Y-
eTcsl TEPMUH «I0pUAMYecKas coruonorus». Tem He MeHee, cpe-
JI1 OCHOBHBIX Mapa/iurM UCCIIEA0BAaHUI PABOBOM C(pepbl MOKHO
BBIJICJIUTh TEOPETUUECKUE HAITPABJIEHN S, OTHOCSIIUECS K I0pHUC-
npyeHIy 0o K cormosniorur. Bo gpanity3ckoit corponoruu
npaBa BTOPOi MOJIOBUHBL XX B. HE CYIIECTBOBAJIO KAKOT0-1100
JOMUHUPYIOIIETO TEOPETUUYECKOrO HampasieHus. B cdepe co-
LIMOJIOTO-ITPaBOBbIX MCCIEAOBAHUI MMOCTOSIHHO KOHKYPUPOBAIN
MEXIy COO0UM HECKOIBbKO pa3inyHbIX mapamurM. [locne 1968 .
BO3pOCJIa NOMYJISAPHOCTh MAPKCUCTCKOM U HEOMAPKCHUCTCKOM CO-
LMOJIOTMY TpaBa. B panbpHenIeM ycuianioch BiausiHue uaend M.

12 Machura S. German sociology of law // The American Sociologist. 2001. Vol.
32. Ne 2. P. 41-60.



Bebepa Ha uzyuenue rpaBoBoui cepsl. B 1ienom dpanirysckas
COIMOJIOTHS TIpaBa ObLIa OJMKe K BeOSPOBCKOM, YeM K JIOPKIrei-
MOBCKO# TEOPETHUUECKON TPaIULIH.

Haubonbiniee 3HaueHue A1 pa3BUTHsI COIIMOJIOTUH TTPaBa BO
dpaHiuy UMeNu TPyIbl BEAYIIUX MpPeACTaBUTENeN MOCTCTPYK-
typasmsma: M. ®yko u I1. bypase. [Ina Pyko xapakTepeH Mex-
JUCHUILTMHAPHBIN TIOIXO/ K aHAJIM3Y TPABOBbIX MHCTUTYTOB, KO-
TOpPBIE OH paccCMaTpUBaeT B UCTOPUUECKOM pa3BUTHU. XOTs Dy-
KO He cGOpMyJMpPOBas 1IEJIOCTHOW COIMOJIOTMYECKON TEOpUH
1paBa, €ro TPyAbl MOBJMSIIA HA HEKOTOPbIE HOBEUIIIME UCCIIENI0-
BaHMS B 00JIACTH COLMONOTMM TpaBa. Tpaguiys KpUTHYECKOn
COIIMOJIOTMHU TIONTyuYmia npopoikerue B padborax I1. Bypabe, ko-
TOPBIA CTPEMWICS OOBEIUHUTH CTPYKTYPAIUCTCKUI TOAXOM U
MHTEPIIPETaTUBHYIO couuonoruio. Ilpu 3toM B McciaenoBaHusx
NIPaBOBOM chepbl OH OMUPAJICS HA CBOIO OOIIECOIUOIOTMUECKYIO
TEOPUIO.

B nienom coBpeMeHHy10 (ppaHITy3CKYIO0 COLMOIOTHIO ITPaBa OT-
IMYaloT psg ocodeHHoctel. Ilpexae Bcero, HEIOCTaTOK BHU-
MaHHUs CO CTOPOHBI MCClleloBaTeell K TaKUM HarlpaBJICHUsIM,
Kak MpaBOBOH IUTIOpau3M U cucTeMHasi Teopus. Kpome To-
ro, CYIIECTBYET ONpPEeJe/IeHHbII pa3pblB MekKay (PpaHIly3cKON 1
AHIIO-aMEPUKaHCKOM COLIMONIOruen npasa. bonpmmHcTBO (hpan-
I[y3CKHUX YUYE€HbIX, padoTalolluX B JaHHOU cdepe, TUlllb B pea-
KHX CITy4yasiX CChUIAIOTCS HAa MCCIIEIOBAHUSI CBOMX KOJUIET B aH-
DJIOSI3BIYHBIX CTpaHax. Bo (paHIry3cKux colmanbHO-TTPaBOBBIX
UCCIIE/IOBAHUAX CYLIECTBYET 3HAYUTEIbHBINA pa3pblB MEXAY CO-



LMOJIOTMEN TpaBa M KpuMuUHojoruen. Jluibs HemHorue ¢paH-
I[y3CKHe MCCIIE/IOBATENH CBS3aHbI ¢ 00enMu quctimruimHaMu. Kak
B COILIMOJIOTUY TIPaBa, TaK U B KPUMUHOJIOTMU C(DOPMHUPOBAIUCH
COOCTBEHHbIE MCCIIeJOBATEIbCKUE MPOrpaMMbl M UHCTUTYIIMO-
HAJIbHBIE CTPYKTYPBL. 13

Takum o6pazom, B CIIIA popMupoBaHUIO COITMOIOTAY TTPaBa
MPEAIIECTBOBAIO PA3BUTHE COLMOJIOTMYECKOM I0PUCTIPYIEHIIUN
KaK OTpac/iv paBoBe/leH!s1. B eBpoIencKon colMaabHON HayKe
HaOJTI0/1AJIOCh MapaJlIeIbHOE Pa3BUTHE IAHHBIX TUCHIUIUIMH. B TO
JKe BpPEMsI COXPAHSETCs OINpPEACTICHHBINM Pa3pblB MEKAY aHIJIO-
AMEPUKAHCKOW M «KOHTUHEHTAJIbHOW» €BPOIENUCKON COLIMOJIO-
ruey npasa. s aHII0-aMEepUKaHCKOM COLMOJIOTMU TIpaBa Xa-
pakTepHa 0oJiee SMIUPUYIECKast HAPABJICHHOCTb, TOT/IA KaK TeO-
PEeTHUYECKUM MpodIeMam OOJIbIlie BHUMAHUS YAETISIOT HEMEIIKHe
U (paHily3ckue conuonord. Beayiuye uccieaoBare/ibCcKue Tpa-
UMY B eBpOIeNCcKon coruonoruu npasa 70-90-x rr. cioxu-
mick B ['epmanuu u @panrnum. B pamkax 3TUX Tpaauiiai Obl-
T pa3paboTaHbl OpUTUHAIIBHBIE TeOpeTHIecKre moaxoabl. Hau-
Oosiblliee BIMSHUE HAa Pa3BUTHE COIMATTBHO-TIPABOBBIX UCCIIEIO-
BaHU# oka3zanu koHuenmu H. Jlymana, 0. Xa6epmaca, M. ®y-
ko u I1. bypape.

13 Noreau P., Arnaud A.-J. The sociology of law in France: Trends and paradigms //
Journal of Law and Society. 1998. Vol. 25. Ne 2. P. 257-283.



I'mpsieBa B. H. ConunoJiorusi npasa B
I'epMaHuu — COCTOSIHME SMIIUPHY E€CKHUX
HccJeJOBaHUIl U 00II[e CTBEHHBII 3a1poc

T'upsieesa B. H., Dr. phil., nayuuwii compyoHuk
omoena npasosedenuss UHHOH PAH

Coumornorusi mpaBa u3yvaer cijeJyloliye BOIMpOoCch U 3aKOHO-
mepHocTH. [Touemy nerictByer nipaBo? [1o Kakum npuymHam oj-
HU [PABOBBIE HOPMBI OTMHPAIOT (OTMEHSIIOTCS, OOJIbIIIe HE MPH-
MEHSIOTCA), & UM Ha CMEHY NPUXOAAT (IIPUHUMAIOTCA) Ipyrue?
[ToyeMy Tak CyIIECTBEHHO Pa3IMYaeTCsl IPABOBOE PETYIMPOBa-
HUe B pa3HbIX cTpaHax? [louemy mMHoOrme, naxe Oe3yrpeyHble ¢
TOYKM 3PEHUS] IOPUIUUECKON TEXHUKH, 3aKOHBI OCTAIOTCS TAKO-
BbIMU Ha Oymare? J{7151 COIMOIOT MU ITpaBa «IpaBo» HAPSIIY C MO-
paJIblo, TPAUIIMSIMU U PETUTMO3HBIMUA HOPMAaMU — OfIHA U3 HOP-
MaTHBHBIX cucTeM oOiecTBa.'* OgHaKO B OTJIMYME OT PeJIUru-
O3HBIX HOPM, MOPAJIM WU TPAAULIUNA TOJIBKO UCIIOHEHUE HOPM
npaBa 00ecIieYnBaeTCs TOCYIaPCTBEHHBIM allapaToM MPUHYX-
JeHus (Ha YpOBHE rocy/iapcTBa WM Ha MEXIyHAPOIHOM YPOB-
HE).

14 Tak, Dvuib JJIopKreiiM oTMedas, 4YTo HOPMBI IIpaBa YacTo MPOUCXOAST U3 HOPM
MOpAJIH ¥ CYMTAII, YTO MeXAy 0OeMH HOPMAaTHBHBIMH CUCTEMaMU HeJIb3sl IIPOBECTH
OIHO3HauHYyI0 yeTKylo rpanuiy. Cum.: Durkheim E. Physik der Sitten und des Rechts. —
Frankfurt a.M., 1999. S. 9.



HecmoTpst Ha To, 4TO B HAcCTOsIIIIee BPEMSsI COLIMOJIOTMsI IpaBa
IPETNOIAETCs HE BO BCEX IOPUMUECKUX BY3aX, MIMEHHO COLIMOJIO-
T'MYECKUA B3I/ HAa MPABO MOXET MOMOYb OyIylIMM I0pUCTaM
OCO3HATh BAXXHOCTb UX MPOECCUU U YBUIETh TE 3AKOHOMEPHO-
CTU, KOTOPbIE YCKOJb3AIOT OT HAC MPU U3YUYEHUU OTIEJIbHBIX OT-
pacneil Ui aHaJIu3e OTEIbHBIX HOPM IpaBa.

Pa3Butue pocCHMICKOro mMpaBa U POCCUUCKOW COIMOJIOTUU
npaBa B Havyaje XX B. ObUIO TecHO cBsizaHO ¢ ['epmanueit u
HEMELIKMMU YHuBepcuteramu. Hanpumep, KpyrnHeuimi Teope-
TUK ¥ COLMOJIOr mpasa Toro Bpemenn borpan Kucrsakockui
obu1 yueHnkoM ['eopra 3ummens, ['eopra Ennneka, Bunbrenn-
Ma BunnensOanna u 'eopra Knanmna. B 1898 r. B CtpaccOypre
OH 3alTUTHJI TUccepTaiuio 1o ¢utocodrn «O0IMEcTBO ¥ UHIN-
BU]I», KOTOpas MOJIy4YrsIa BHICOKYIO OIIEHKY HEMEIKUX yUeHBIX. 10
Iocne 3amuTsl b. Kucrakosckuii BepHyJics B Poccuto, rae rpo-
JOJIKWII HAYYHYIO U MIPEnoJaBaTebCKylo IeATeNbHOCTb. lyma-
€TCs1, UTO U B HAIIIE BPEMSI POCCUICKUM YUYEeHBIM OyJIeT MHTepec-
HO CJIEUTh 32 Pa3BUTUEM COLIMOJIOTMHM ITpaBa B I epmanum.

Knaccuk Hemenkoi corronoruu npasa Knayc Pénp (Klaus F.
Ro6hl) cuutaer ¢punocoduio OCHOBOM COLMOJIOTUY TTpaBa, OTHOCS
K HanOoJ1ee BasKHBIM TSI COIMOJIoruu (putocodam A pucrorers,
Ortocra Komre, ®puapuxa Durensca u Kapna Mapkca, k Hemel-
KHMM OTIIaM-OCHOBATEJIsIM COLMOIOruH npasa — OiireHa Dpiuxa,

15 Tonpoduee cm.: Canoé B. B. Knaccuku commonorun: KuctsakoBckuii bornan
Anexcanaposuu // Couunonoruyeckue uccnegoBanus. 1996. Ne 2. C. 100-102.



Makca Bebepa, ['eopra Ennmuneka u Pynonsga Uepunra. ¢ Dm-
NMPUYECKHE MCCISIOBAHMUS B 0OIACTH COLMOJIOTMH MTPaBa, Mpo-
BOJIUMBIE 1OcJie BTOpoii MUPOBOU BOWHBI, MOKHO Pa3/IenTh HA
HECKOJIBKO HarpaByieHui. !’

1) KimoueBasi posib cyeid B poliecce OCyeCTBIICHHUs IpaBa.
BriepBbie Ha 3Ty TemMatuky B 1927 r. oOpaTi BHUMaHUE DPHCT
®paHKeb, aBTOpP pabOTHI IO COLMOIIOTUN KIACCOBOM I0CTHIINH.
B 60-x rogax Panbd dapennopd uHTepripeTMpoBai sMnupuye-
CKH€ JaHHbIE O COLMAJIbHOM MPOUCXOKACHUU CyleH, Ipuis K
BBIBOJIY, UYTO B HEMEIIKMX Cy/lIaX OJIHA YacTh OOIIECTBA BBIHO-
CHT IPUTOBOPHI JPYTOM, MPAaKTUUYECKN HEM3BECTHOM MepBoil. '8 B
1969 r. Bonbgranr Kaynen (Wolfgang Kaupen) onyoimkoBan
KHUTY «XPaHUTENN MTpaBa 1 MOPSIIKa», ¥ TIOCBSAIIEHHYIO UCCIIe-
JOBAHMIO CyAeH Kak npodeccrnoHaibHoM rpyrisl. Kaynen mpo-
BeJ SMITMPUYECKOE UCCIIEI0BAHUE TIPOUCXOXKICHH S, COLIMATN3A-
L[UM, TOBEJEHUS U JIMYHOCTU F€pPMAHCKUX I0pUCTOB. Pe3ynbTarhl
okazaymch HenectHbIMU. OpucThi ObiBIIero ®PI” nmokazanu ceds
OOSIIUMUCS PHUCKA, TTOCTYITHBIMA HAYaJIbCTBY, UJICOTIOTUIECKU
U COIMAJIbHO KOHCEepPBAaTUBHBIMU JIobMU. B mepuon oOyueHus
Oy/y1ye IOPUCTbl HAXOJWIIUCH TOJ] CTPOTUM COIMATBbHBIM KOH-
TPOJIEM, KOTOPBI HE [1aBajl BO3MOXHOCTU MPOSIBUTHCS UX WMH-

16 Rohi K. F. Rechtssoziologie: Ein Lehrbuch. — Koln-Berlin-Bonn-Miinchen, 1987.
S. 5 u cnen.

17 Knaccupurkauusa npusoautesa no: Rohl K. F. Vkas. cou. S. 73 u cnen.
18 Rohl K. F. Ykas. cou. S. 73.
19 Kaupen W. Die Hiiter von Recht und Ordnung. — Neuwied, 1969.



TEJUICKTYaJIbHOW CaMOCTOATEJIbHOCTU. Ta ke cuTyarus HaOo-
Janach M B Cpelie I0PUCTOB, HAXOAMBIIMXCS Ha TOCYAAPCTBEH-
HoM cimyxOe. Takum oOpa3zom, uccrnenoBanue Kaynena ykpernu-
70 (pyHAaMEHT OOBMHEHUS B «KJIACCOBOU I0pUCTIPYACHITUI» . 2

20 Bpace M. Coumonorus npaBa M MpaBo M OOIIECTBO — repMaHCKasi COLHOIOTHS
MpaBa MeX1y KpU3rcoM M HOBbIM moabeMoM (pedepar ['mpsieoii B. H.) / Cormmo-
sorus npaa B 'epmanun: COopHuK HayuHbiX TpynoB / PAH. MTHUOH. Ilentp co-
LMaIbHBIX Hayd. — uHpopM. uccren. Ota. npaBoeaenust; OTB. pen. E. B. Andepo-
Ba. — M., 2008. C. 95. (Opurunan: Wrase M.: Rechtssoziologie und Law and Society
— Die deutsche Rechtssoziologie zwischen Krise und Neuaufbruch // Zeitschrift fiir
Rechtssoziologie, Stuttgart. Heft 2. 2006. S. 289-312).
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