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AHHOTaAIUSA
B Hacrosmem mocobum mpenctaBieH Y4YeOHBI Marepuas TI0
OOIINM MOJOKEHUSIM I'Pask IAHCKOTO MPaBa, YCBOSHUE KOTOPHIX UMEET
OCHOBOTIOJIAralolee 3HAUYSHNE I W3yUYeHUs TOHOTO Kypca 3TON
(byHIaMEHTATBHOM YYeOHON UCIIUTUTHHBI.
Te, KTO BIepBble OOpaTUTCS K 3TOMY MpeAMETY, HAUIyT
B JOCTYIHON (pOpMe OCHOBHBIE TIOHSTUWHBIE XapaKTEPUCTHKU
TpaXIaHCKOTO TMpaBa Kak OTpacid TMpaBa, KaK HAyKd U Kak
yueOHOW JMCIUIUIMHBI, a Te, KTO YyXe OBIage] 0a30BBIMU
TPk JAHCKO-TTPABOBBIMH 3HAHUSMH, CMOTYT TOTYYHTh YITYOIEHHYIO
MH(OPMALIUIO TT0 HEKOTOPBIM CIIOXKHBIM ITPOOIeMaM COBPEMEHHOTO
IPakJAHCKOTO TpaBa, B YaCTHOCTH O MPHHIMIE JTOOPOCOBECTHOCTH
B TpakIaHCKOM TIpaBe, O (PYHKIUAX TPaxJaHCKOTO TIpaBa, O
MPUMEHEHUH TPaKIaHCKOTO 3aKOHO/IATENHCTBA TI0 aHAJIOTHH.
XopommM TOACTIOPbeM ISl CTYIEHTOB, OOSI3aHHBIX COTJIACHO
yueOHBIM  TUJIaHAM  BBIONHATH ~ PA3HOrO  poja  MUChbMEHHbIE
paboThl, a Takke I TeX, Ybsd JEATEIbHOCTh CBfA3aHA C
HEOOXOOMMOCTHIO TTOATOTOBKU TPakJAaHCKO-TIPABOBHIX JIOKYMEHTOB,



CTaHyT  COOTBETCTBYIOLIIME  METOAWYECKHME  pEKOMEHIAIUH,
MOMeEIIIEHHBIE B TIOCTIE/IHEH TIJI1aBe MOCOOus.

J1 CTYIEeHTOB IOPUAMYECKUX BY30B M (baKyJbTETOB, a TaKxke
Ui BCeX, KOMY 3HaHHME TPakJAHCKOrO IMpaBa HEOOXOOUMO B MX
npodeCCUOHATIBHOM eI TeTbHOCTH.
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I'naBa 1
I'pak1anckoe npaBo
KaK OTpacJb npasa

§ 1. IlonsaTue u npeaMet
rpakJJaHCKOro npasa

['paxk1aHCKUM MPaBOM MPUHSTO HA3bIBATh MO0 MEHBINIEN Mepe
yeTblpe (PeHOMEHa:

@ orpacJb npaBa;

@ COBOKYNHOCTb HCTOYHHMKOB, COIEpXKalllMX TpaxIaH-
CKO-TIPaBOBbIE HOPMBI;

@ orpacib PUINIECKON HAYKY;

@ yueOHYI0 TUCITUTUTHY.

TepMHMH «TpakJaHCKOE TPaBO» TaKXKe HCIONb3yeTCs IS
0003HAYEHUsI OIHOTO U3 JIEMEHTOB MPABOOTHOIIEHUS] — KOH-
KPETHOTO CYOBEKTUBHOTO I'PasKIAHCKOTO MPaBa OIMPEIEICHHOTO
nmna (TpaBa COOCTBEHHOCTH, MTpaBa apeH/bl, ipaBa Ha ToIyJe-
HUE JeHer 3a MPOAAaHHYIO Belllb U T. I1.).

B nanHo¥ 11aBe pedb MOMAET O IPaskAaHCKOM IpaBe B IEPBOM
U3 YKa3aHHBIX 3HAUYEHU.

B Teopuu npaBa oTpaciibio IpaBa MPU3HAETCS CUCTEMA OTHO-



CUTEJIbHO OJHOPOJHBIX MIPABOBBIX HOPM, PETYJIMPYIOLIUX OIpe-
JIeJICHHBIMY TIPUeMaMU Ha OCHOBE OOIIMX MPUHIIATIOB W (DYHK-
11 000co0IeHHY0 chepy OOIIeCTBEHHBIX OTHOIICHUH.

CoOOTBETCTBEHHO KOMILJIEKCHAsI XapaKTepUCTUKA OTpaciu
npaBa BKJIIOUYaeT B ce0s1 0003HAYCHUE TTPeAMETa PEryIMPOBaAHUS
(mpemMeTa OTpaciv), BeISIBJIEHHE MeTo/ia (CrIocOO0B) perympo-
BaHUs (METoJa OTPAC/IN), AHATIM3 OCHOBHBIX HavaJl (MIPUHLIUIIOB
OTpaciiv), YCTAaHOBJIEHUE BHYTPEHHEW B3aUMOCBA3U U Tudde-
PEHLIMAIMK BXOISIIMX B OTPAC/b PABOBbIX HOPM (CUCTEMBI OT-
pacim), orpeeseHrs MpeodIaJalonuX 3a1a4, OCHOBHOTO COLIH-
QJIbHOTO HA3HAYEHUs 3aKPEIUIEMBIX B IPABOBBIX WCTOYHMKAX
NpaBUJI NOBeieHU ((PYHKLIMIA OTPACIIN).

NMeHHO B TakOoM MOPsiIKE C ONMOpoil Ha (pyHIaMEHTaTbHbIN
I'Pak/IaHCKO-IIPABOBOM 3aKOHOAATENBHBIA aKT — ['pakjaHCKUM
Koziekc P®, BrIpakaioIuii U3BECTHYIO OTpacieByl0 000coOeH-
HOCTb I'PAXAAHCKOTO 3aKOHO/IATeIbCTBA, OyJeT OCBEIAThCs T0-
HATHE TPaKAAHCKOTO MIPaBa Kak OTpacyy rpasa.

IIpeaMeT rpak/JaHCKOro MpaBa COCTABIISIOT OOIIECTBEH-
HBIE OTHOLIEHUS, KPYTr KOTOpBIX oyepyeH B CT. 2 'K PP nyrem
yKa3aHusl Ha CYIIECTBO 3TUX OTHOLIEHUM, UX YYACTHUKOB U OCO-
OEHHOCTU WX B3aMMHOTO TpaBoBoro nonoxkenust. Cratest 2 'K
P® He craBUT CBOEW LEJBIO JaTh MCYEPIBIBAIIANA MEPEUYEHDb
WJIA BCEOXBATHIBAIOLIEE ONPEEICHUE OTHOILIEHUH, BXOASAIINX B
npeAMET rpaXJaHCKOTO MpaBa, OHA JIUIIb B OOIIMX YepTax pac-
KPbIBAET UX MPUPOLY U COAEpPKaHME KAK OTHOIIEHUH, CKJIA/Ibl-
BAIOIMXCS MO MOBOJY BO3HUKHOBEHMS M OCYILECTBICHUSA IIPa-



Ba COOCTBEHHOCTH W JIPYTUX BEIHBIX MpaB, IPaB Ha pe3ysibTa-
Thl UHTEJUIEKTYAJIbHOM JEATEIbHOCTH M MPUPABHEHHbIE K HUM
CpelCTBa MHAVBUAYIA3AIMMN (MHTEJUIEKTYJIbHBIX TpaB), BO3-
HUKHOBEHUSI U UCTIOJTHEHUSI IOTOBOPHBIX U UHBIX 00SI3aTENbCTB,
a TaKKe [IPYrdX UMYILECTBEHHbIX W JIMYHbIX HEUMYILECTBEH-
HBIX OTHOIIIEHWI, OCHOBAHHBIX Ha PABEHCTBE, ABTOHOMKH BOJIU U
MMYIIIECTBEHHON CAMOCTOSITEIbBHOCTUA YYaCTHUKOB. B umcie no-
cnegaux ctr. 2 'K P® HasbiBaeT rpaxjan (pusznyeckue yuua,
T. €. rpaxkaane Poccuiickon Penepariiv, THOCTpaHHBIE TpaX/ia-
He 1 i 6e3 rpakJaHCTBa), IOpUANYECcKre JTUlia (B TOM YKCIe
WHOCTpaHHBIC) U MyOIMuHble oOpa3oBaHusi — Poccuiickas Pe-
nepauus, cyobekTsl Poccuiickoit ®enepaiivu, MyHUIUNATbHbIE
oOpazoBanusi. OueHb BaXHO, YTO BCE ITU CYOBEKThI, HECMOTPS
Ha MX OOIIECTBEHHYIO 3HAYMMOCTb, UX M3BECTHOCTb, chepy U
MacHITaObl X JeSTeIbHOCTH, CPOK UX (PHU3UUECKOTO VITH IOPUIH-
YECKOI'o CYIIECTBOBaHUS, BCTYNIAIOT B PETyIMpPYEMbIE TpaxJaH-
CKAM NPaBOM HMMYIIECTBEHHbIE M JIMUHbIE HEMMYILIECTBEHHbIE
OTHOIIICHMS] HA HAa4YaJlaX PaBHOrO, aBTOHOMHOI'O, HE TTOJYMHEH-
HOT'O JIPYT IPYyTy, UMYIIECTBEHHO 000COOIEHHOTO MOJIOKEHUSI.
Kpome Toro, B 11. 2 ct1. 2 'K P® ycraHoBieHO, 4To rpaxxjaH-
CKHMM 3aKOHOJATEIbCTBOM 3ALIUILAIOTCS HEOTUYXKIAEMble Mpa-
Ba M CBOOOIBI UeJIOBEKA U JIPyTve HeMaTepualibHble Oy1ara, ecim
WHOE He BBITEKAET U3 CyIIeCTBA ITUX HeMaTepUaJIbHbIX OJIar.
Otpaxenue B cT. 2 'K P® Tompko 00IIEOprueHTHPYIOIEro
MOAXO/1a K ONpPEeJeSIeHHIO MpeIMeTa I'Pak JaHCKOTO MpaBa U UC-
MOJIb30BAHME B HEM Pa3IMYAIOIIMXCS [0 3HAYEHUIO BbIPAKEHUN



«peryJIMpoBaHUe OTHOIIEHWIT» U «3allUTa MpaB, CBOOO/ U ApY-
T'MX HeMaTepUaIbHBIX OJIar» JAI0T MOYBY ISl HAYYIHBIX CIIOPOB O
CTPYKTYpe IpeIMeTa rpaxJIaHCKOro Mpasa.

He BbI3bIBa€T COMHEHUI BBIBO/], YTO OCHOBHYIO YaCTh PEryJ/Iu-
PYEMBIX TPaKJIAHCKMM MPABOM OOIIECTBEHHBIX CBSI3€H COCTaB-
JISI0T MMYIIeCTBEHHbIe OTHOLICHUS — OTHOIIECHUS MEKOY
(przrueckumMu, PUINTIECKUMU U MTyOIMYHBIMU JIATIAMH IO T10-
BOJLy MPUHA/IJIEKHOCTH, UCTIONIb30BaHM S, TPOM3BOICTBA U OOMe-
Ha UMYIIECTBEHHBIMU OJIaraMu, UMEIOIIUMU OTPEOUTENTHHYIO U
MEHOBYIO CTOUMOCTb, T. €. SIBJISIIOIIMMUCS TOBAPOM B SKOHOMH-
YECKOM CMBICTIE! .

NmytiectBeHHble oTHOMIEHUsT AuddepeHIMpPYIoTCs MO pas-
JM4YHBIM ocHOBaHUAM. HenocpencreenHo us cr. 2 'K PO ycmar-
pUBaETCS AEJIEHUE MMYIIECTBEHHBIX OTHOIICHWM Ha CTaTh4e-
CKHe ¥ JUHAMHYECKHUeE.

CraTnyeckne OTHOIIECHMs CKJIAJBIBAIOTCS B CBSA3U C 3a-
KpeIyIeHUeM KOHOMUYECKHUX 1EHHOCTEN 34 KOHKPETHBIMU JIU-
amMu Ha aOCOMOTHBIX TpaBax. [IpaBo COOCTBEHHOCTH W JIpY-
r'ie BEIlIHbIE MPaBa OTPAXKAIT MPUHAMLJIEKHOCTh MaTepUaIbHbBIX
Onar y4acTHMKaM I'pakJAaHCKO-TIPABOBBIX OTHOIIEHUH. VcKJo-
YHUTETbHBIE TIPABa 3aKPETUISIOT 32 STUMU CYObEKTaMH 00JI1a/IaHKe

! I'myGokue uccieoBaHus PErYIMPYEMbIX TPakJAHCKUM MPABOM MMYIIIECTBEHHBIX
OTHOIIIEHHUH, B TOM YKCJIE aHAJTU3 MX COOTHOILCHUSI C IIOHSITUEM HETIOIBJIACTHBIX ITPABY
Y BOJIE JIOJIEN MPOM3BOACTBEHHBIX OTHOIIEHHH, CM. B padoTtax: Asekcees C.C. Tlpen-
MET COBETCKOT'O COIMATMCTHYECKOTO MPakJAHCKOTO MpaBa: YueHsle Tpyasl CBepasioB-
ckoro opua. ue-Ta. T. 1. Ceepmyosck, 1959; bpamycwy C.H. lpeamer u cuctema co-
BETCKOro rpaxjaHckoro npasa. M.: [ociopuznar, 1963.



HEMAaTepUaIbHbIMU LIEHHOCTSIMU — UMYILIECTBEHHBIMU PaBaMu
HAa KCIIOJIb30BAHME U PACHIOPSIKEHUE PE3YJIbTaTAMU UHTEIJIEKTY-
AJIbHOM JIeSITEJIbHOCTH Y CPEICTBAMU MHANBUAyIM3alvu. B cra-
THUYECKUX (aOCOMIOTHBIX) OTHOIIEHUSIX YIMPABOMOUYEHHOE JIUIIO
(cOOCTBEHHUK, HOCHUTEITL MHOTO BEIITHOT'O IIpaBa, 00J1a1aTenb 1e-
KJIIOYUTEIBHOTO MIPABA) BIPABE OTHOCUTHLCS K MTPUHALJICKAIIEMY
€My UMYIIECTBY (BeIaM, ITpaBamM) Kak K CBOEMY M OTCTPaHSITh
BCEX APYTMX JIUL, 1J151 KOTOPIX 3TO UMYIIECTBO UyKO€E, OT MPO-
M3BOJILHOTO BMEIIATEIbCTBA B €r0 Jiejia 10 TOBOY TOT0 UMY-
1IECTBA.

JquHaMu4YecKHe OTHOIIEHWS TPEACTABIISAIOT cOOOM oOime-
CTBEHHBIE CBSA3U IO MEPEXOAY MaTephabHbIX U HEMATepUab-
HBIX SKOHOMUYECKUX LIEHHOCTEN OT OAHUX JIMIL K ApyruM. Oco-
00l 4YepToll ITUX OTHOIICHW SIBJISIETCSI WX B3aUMOOIIEHOY-
HBIA XapakTep: UX paBHble, HE MOJYMHEHHbIE APYT JPYry, aB-
TOHOMHBIE TIO CBOEU BOJIE M UMYILIECTBEHHO CAMOCTOSITEJIbHBIE
YUaCTHUKHM CAMHU PEelIaloT BOMPOC 00 SKOHOMUYECKOW IIeJIeco-
00pa3HOCTH BCTYIUICHUSI B OTHOIIEHWS IO Tiepe/iade MPUHA/-
Jie)Kaliero MM MMYIIECTBa Ha ONpelesieHHbIX yciaoBusix. [lo-
JABJISIIONIYI0 YaCTh TUHAMUYECKUX OTHOIIEHUI 0O0pa3yloT BO3-
Me3Hble (TOBApHO-ACHEKHBIE) OTHOLIEHUS: O KYIUIe-IIPojaa-
Ke, apeHjie, noapsany v ap. Bo3Me3gHOCTh rpakaaHCKO-IIPABO-
BbIX MMYIIIECTBEHHBIX CBs3el npesiomupyercs (1. 3 cr. 423 'K
P®). B cinyyasx, yka3aHHbIX B 3aKOHE WJIHA JIOTOBOPE, UMYIIIE-
CTBO MOXET TNepEelTH K JAPYroMmy JIMIy MOCPEJCTBOM 0e3B03-
Me3IHOT0 OTHOIICHUS: B pe3yjbraTe AapeHus, ccyiasl. Heko-



TOpble BUJbl TUHAMMYECKUX HUMYILECTBEHHbIX OTHOIIEHUN IO
YCMOTPEHHIO YYaCTHUKOB MOTYT OBITh KaK BO3ME3/THBIMHU, TaK U
06e3B03Me3/IHBIMU (HaIlpUMep, OTHOIIIEHUSI TI0 TIOPYUYESHUIO, XPa-
HEHUI0, 3alMYy).

Crarps 2 'K P® nonpasaenser uMyIecTBEHHbIE OTHOLIEHU S
JUHAMUKHU TIO OCHOBAHMIO WX BO3HMKHOBEHMS Ha JOTOBOPHbIE
(mopoxaaeMble corjialieHueM YYaCTHUKOB I'pakJIaHCKOro 000-
poTa) ¥ MHBIE 00s13aTeIbCTBA (BO3HUKAIOIINE, HATIPUMED, BCIIE/-
CTBHE TIPUUMHEHHMS Bpela, HEOCHOBATEILHOTO OOOTAICHHUS ).

Bropas yacte npenMeTa rpakaaHcKoro rpasa IpecTaBieHa
HEHMYIIECTBEHHbIMH OTHOIIEHUSIMM, T. €. JINIIICHHBIMHU KO-
HOMUYECKOTO COAiepKaHMsI OOIIECTBEHHBIMU CBS3SMU, CKJIA/IbI-
BaIOLIMMHUCS 10 [TOBOAY HE UMEIOLIUX UMYILIECTBEHHOU MPUPO/IBI
00beKTOB. IMEHHO ¢ COCTABOM 3TUX OTHOIIEHHH CBSI3aHA OOJIb-
11as1 9aCTh HAYYHBIX JUCKYCCHIA.

BeccriopHo cyiliecTBOBaHUE B MPEAMETe I'Pa)JIaHCKOro Ipa-
Ba HEMOCPEJCTBEHHO MOMMEHOBaHHBIX B CT. 2 'K PO auunbIxX
HeMMYIIECTBEHHbIX OTHOIIEHUI1, BO3HUKAOIIMX B CBI3U C
CO3/IaHUEM HWHTEJUIEKTYaJIbHOW COOCTBEHHOCTH — OXPaHSIeMbIX
3aKOHOM Pe3YJIbTATOB MHTEJUIEKTYaJIbHOM JIeSITeIbHOCTH (ITpO-
U3BeJICHUM, IporpaMm it DBM, n3o0peTeHuid, ceeKIIMOHHBIX
jpoctmxeHud u ap.) (cr. 1225 I'K P®). B pamkax yka3aHHbIX
OTHOIIIEHUI pean3yI0TCs TPUHAJIEKAIIME aBTOPY UHTEJUIEKTY-
AJIbHOTO MPOAYKTa (rpaskJaHUH, TBOPYECKUM TPYIOM KOTOPOIO
OH CO3/1aH) TPaBO aBTOPCTBA, MPABO HA UMSI U WUHbIE JIMUHBIE (a
3HAYUT, HEOOOPOTOCMIOCOOHBIE) HEMMYIIIECTBEHHbIE TpaBa (1. 1,



2 cr. 1228 I'K P®). [TocKONBKY JTMYHBIE HEUMYLIIECTBEHHBIE UH-
TEJJIEKTYyaJIbHbIE OTHOLIEHHMS MTPEIONPEAEISIOT BOSHUKHOBEHUE
MMYIIIECTBEHHBIX OTHOIIIEHUI B 3TOU chepe MO MOBOLY UCKIIIO-
YUTEJIbHBIX (MMYILECTBEHHBIX) IIPAaB HA PE3YJIbTAThl UHTEIJIEK-
TyaJIbHOM AESITeJIbHOCTH, TO B IOPUIUYECKOM IUTEPATYPE UX TPa-
JWIIMOHHO 0003HAYAIOT KaK CBSI3aHHBIE C IMYIIIECTBEHHBIMH.

JMCKYCCUOHHO OTHECEHHME K MPeIMETY I'Pa)kJIaHCKOrO MpaBa
HE CBA3AHHBIX C UMYILECTBEHHBIMU JIMYHBIX HEUMYILIECTBEHHBIX
OTHOIIIEHUH 10 TIOBOJY HEOTUYXIAeMBIX MIPaB U CBOOO] UeIo-
BEKa M JPYrMX HeMaTepuasibHBIX OJar, OTMEYEeHHHIX B CT. 150
I'K P® (ku3Hb U 310pOBbE, JOCTOMHCTBO JIMYHOCTH, JTUYHAS
HETPUKOCHOBEHHOCTb, YECTh U J0OpOe MMsl, [IeJioBasi penyTa-
1I1sI, HEMPUKOCHOBEHHOCTh YaCTHOM KW3HU, JIMYHAS U CeMeu-
Has TalHBI ¥ ap.). [IouBy 111 COMHEHNI 1aeT yKa3aHue 1. 2 CT.
2 'K P® 0 TOM, 4TO 3TU OTHOILIEHUS 3alIUINAITCS T'PaX/IaH-
CKMM 3aKOHOJATEJIbCTBOM, B TO BpeMs Kak IPUMEHMUTEIBHO K
VIMYILIECTBEHHBIM Y JINYHBIM HEMMYILECTBEHHBIM OTHOIIIEHUSAM
TOBOPUTCS 00 UX peryaupoBaHuu. [[efiCTBUTEILHO, pean3aius
JaHHBIX MPaB ¥ cBOOO, 3aKperieHHbIX KoHncturynueit PO, 7. e.
UMEIOIIUX He Cyryoo IpakJaHCKO-TPaBOBOM, a BCEOOUNA U B
OCHOBHOM E€CTECTBEHHBII XapaKTep, OCYIIECTBISETCS MpPEeuMy-
IIECTBEHHO (haKTUYECKH, He TpeOys YCTAHOBJICHUSI CIIEINallb-
HBIX T'PaX/JIaHCKO-TIPABOBbIX MPABUJI MOBEACHUS TOMUMO IPO-
BO3IJIAIIEHNS 3TUX MPaB U CBOOOA M 0OecrnedyeHus 3alluThl Ha
Cllyyaill HEIIPaBOMEPHOTO MOCATaTebCTBRA.

OpHako Bpsij JIM €CTh IPUHLMITAAIbHAS PA3HULIA MEXKTY Mpa-



BOBBIM BO3JICHCTBUEM Ha OOINECTBEHHBIE OTHOIIIEHHUSI B X OObIU-
HOM M HapylIeHHOM COCTOSIHUM W IPABOBbIM BO3IEHCTBHEM Ha
0OIIIECTBEHHbBIE OTHOIIEHHSI TOJIBKO B CBSI3H C HApYIIIEHUEM TPaB
UX yYaCTHUKOB, OO 3alllUTa — 3TO HEOTheMJIeMasl CTOpOHA pe-
ryimupoBanusi. [IpuHMMasi OTHOIIEHUS TIO]] CBOIO 3allUTY, Tpa-
BO TEM CaMbIM OITpe/ieNIsieT HeJJOIyCTUMOE IOBEJICHUE, T. €. OCY-
IIECTBIISIET «HETaTUBHOE» PEry/IMpPOBaHUE.

Criemyer OTMETUTh TaKke, YTO B psiie ClIyyaeB He CBSI3aH-
HbIE C UMYIIIECTBEHHBIMHU JINYHBIE HEMMYIIIECTBEHHbIC OTHOIIIE-
HMSI MOXHO M HY)KHO TO/IBEPraTh He TOJIbKO OXPAHUTEJILHON pe-
[JIAMEHTAIMH, HO M «ITO3UTUBHOMY» PEryJIMPOBAHHUIO, KaK 3TO,
K TIpUMepy, CeIaHO 3aKOHO/IaTeNIeM ITPUMEHUTENILHO K OIpe/ie-
JICHUIO TIOpsIJIKa TIPABOMEPHOTO MCIIOIb30BaHUsT M300paKEHHS
rpaxganuHa (cr. 152.1 I'K P®).

Kpome ToOro, ecim paccmarpuBath OONaJIlaHUE JTMYHBIMU
HeMaTepuabHBIMU OJlaraMu Kak BbIpakeHHe OOINECTBEHHOTO
ABTOHOMHOTO COCTOSIHU 1 JIUIIA TIOJJOOHO TOMY, KaK IPHHAJIJIEKa-
1ye CyObeKTy SKOHOMUYECKUE [IEHHOCTH BBIPAKAIOT €r0 UMY-
IIECTBEHHYI0 O0OCOONIEHHOCTh U CAMOCTOSITESIBHOCTh, TO CJie-
JyeT TPU3HaTh, YTO TOJBKO HAJIMUYKE OOEUX ITUX COCTABJISIO-
IIMX CIIOCOOHO C(pOPMUPOBATH CTATYC MOJTHOLIEHHOTO YYaCTHHUKA
rpakiaHckoro odopora. dta o0mas npeHa3HAYeHHOCTh UMY-
IIIECTBEHHBIX ¥ HEMMYIIIECTBEHHBIX MpaB, 00pa3yIoIIUX SKOHO-
MHUYECKWIA U COIMUAJIBHBIA CTaTyC CyOBEKTa, MONTBEPkKIAeTCs
TIPUTOTHOCTBIO JIJIS1 UIX BOCCTAHOBJICHHS TPakaHCKO-TTPABOBBIX
cnoco0oB 3amutsl (cT. 12 'K P®).



[Tockonbky B cr. 2 'K P® ynoMuHamOTCA TOJBKO JIMYHBIE
HEMMYILIECTBEHHbIE OTHOLICHUs, TO HEOYEBMIHO, MOXHO JIU
HapsLy C HUMM BBIJEJATh B IPEIMETE TPaKAAHCKOrO IpaBa
HeJUYHble HeHMMYyIleCTBeHHble OTHOWIEHHs, T. €. oOle-
CTBEHHBIE CBSI3H, TaKXke€ HE UMEIOIME UMYIIIECTBEHHOIO XapakK-
Tepa U HE 3aBUCALIME OT JEUCTBUSA 3aKOHA CTOMMOCTH, HO B TO
e BpeMs B OTIMYME OT JIMYHBIX He 00aiaioliye Hepa3pblBHOM
CBSI3bIO C JIMYHOCTBIO UX YYaCTHUKOB. Takoro poga OTHOLIEHUS
B TpeJMeTe TpakJIaHCKOro rpaBa Obuth BeisiBiieHbl O.A. Kpa-
CaBYMKOBBIM M Ha3BaHbl UM OpraHu3alMoHHBIMU. K MX umciy
OH OTHOCHJI ITOCTPOEHHBIE HA HayaJlaX PABEHCTBA U KOOPAUHA-
UK MEXKAY CyObEeKTaMH I'PakIaHCKOro 000poTa MPearochlIoy-
HbIE, JIeIETUPYIOIIUE, KOHTPOJIbHbIE M MH(OPMAIIMOHHBIE OTHO-
meHns’. OCHOBHBIM apryMEHTOM ISl KPUTUKHU UJIeW BbIese-
HUs1 OPraHU3alMOHHBIM CBSI35IM OTIEJIBHOIO MECTa B IIpEeaMETe
IpaskIaHCKOTO MpaBa ObLI0 PU3HAHKUE OPTaHU3AIIMOHHBIX OTHO-
IIEHWI JIMIIh CTOPOHOM WJIM HAYaJIbHOW CTajJuel CTaHOBJICHUS
MMYIIECTBEHHBIX OTHOIIEHW, 0003HAYEHNE WX MOITIMHEHHOM,
00CITy’)KMBAIOIIEN UMYIIECTBEHHbIE OTHOIIEHUS poiu. B HacTos-
11iee BpeMsl CyLLIECTBOBAHUE ITOT'O JIEMEHTA B CTPYKTYpE I'pax-
JAHCKOTO TpaBa MPU3HAETCs MHOIMMU aBTopamu. [Ipouciien-
M B HaIlleH CTpaHe Mepexoj K PhIHOYHOW SKOHOMHKE, 00Y-
CJIOBUBIIIMIA OTKa3 OT MyOJIMYHBIX TVIAHOBO-aIMUHUCTPATUBHBIX
pbIUaroB yNpaBJieHUsI XO3sIICTBEHHOW KU3HbIO OOIIECTBa, CyIIe-

% Kpacasuuros O.A. I'paxxpanckue opraHu3alMOHHO-NIpaBoBble OTHOWwEeHus // Co-
BETCKOE rocynapctBo u mpaso. 1966. Ne 10. C. 50-57.



CTBEHHO TOBBICKJI POJIb OCHOBAHHBIX Ha KOOPIMHAIIUM OpPraHu-
3aI[MOHHBIX OTHOIIEHWH, 00ECHeUNBIINX JCHCTBUE PHIHOYHBIX
MEXaHU3MOB MPOU3BOACTBA, 0OMeHa U motpednenus. [Ipeana-
3HAQUYEHHOCTh OPraHU3AIIMOHHBIX CBsI3el B KOHEYHOM CueTe 00-
CJIy’KMBaTh UMYILECTBEHHbIE OTHOLIEHUS] HbIHE HE MOJKET pac-
CMaTpUBaThCA KAK MPENATCTBUAE JJIs MPU3HAHUSA UX CaMOCTOs-
TEJILHOTO XapaKTepa U 3HaYEHUS.

Cnenyer nmoHMMaTh, YTO OIpeJesIEeHUE MpeaIMeTa Ipax/iaH-
CKOT'O TpaBa He MOXeT 0a3upOoBaThCs UCKITIOUMTETBHO HA aHa-
muse cr. 2 'K PO, HarpaBieHHOCTh Ha peEryIMpoOBaHUE Opra-
HU3ALMOHHBIX OTHOLIEHWA MOXHO YBUAETh B HOpPMax APYIMX
crareil 'K P® u uHBIX rpaxJaHCKO-IIPaBOBbIX HOPMATHUBHBIX
aktoB. bonee toro, xord cr. 2 'K P® He ucnonbsyer tepmuH
«OPraHU3allMOHHbIC» WU «HEJIWYHbIE HEMMYIIECTBEHHbIE» OT-
HOIIIEHUS], X HAJIMYKe B MpeMeTe rpa) JaHCKOro mpaBa oOHa-
PY’KMBaeTCsl B CBSI3M C YKA3aHUEM Ha OIpelesieHNe TpaxJaH-
CKHMM 3aKOHOJATeJIbCTBOM IPABOBOIO IMOJIOKEHUsI YYACTHUKOB
rPakJaHCKOTo 000pOTa, OCHOBAHMI BO3HUKHOBEHHS U TIOPSIKA
OCYILECTBJIEHUS I'PAaXJAHCKUX IpaB. TUM IPU3HAETCS, YTO B
IpeAMET IPaskIaHCKOTO MPpaBa BIIOJIHE 0O0OCHOBAHHO BKJIIOYAIOT-
cs1 OOIIeCTBEHHBIE OTHOIIIEHUS, JIeKall[lieé B OCHOBE YCTaHOBJIE-
HUS 1 (POPMUPOBaHUS 0OBEMA ITPABO- U JIEECIIOCOOHOCTH IpakK-
JaH, TPaBOCYObEKTHOCTH OpPTraHM3aIMid U MyOJMYHBIX 00pa3o-
BaHUM, a paBHO OPraHU3alIOHHbIE COLIMAJIbHBIE CBSI3U I10 MOBO-
Ny YUYpexJIeHUsl, peOpraHM3alu U JUKBUIAIMH IOPUIAYECKUX
JIMLI; PETUCTPALIMX [TpaB HA OTAEbHBIC BUIbI UMYILECTBA U CE-



JIOK C HUM; YCTAHOBJICHU S B Oy/TyIIieM UMYIIECTBEHHBIX OTHOIIIE-
HUIA; COOMOACHNS IOPUAMYECKUX MpoIeayp (mocaeaoBaTe bHO-
TO COBEpIIIEHUs ONpe/ie/IeHHbIX JEHCTBUI, 0€3 KOTOPHIX HEBO3-
MOXHO JJOCTHKEHHE OIpe/IeJIEeHHOTO MPaBOBOrO Pe3yJIbTara).

B nensix oO6o3HaueHHsT BXOIANIMX B MPEAMET I'PaIaHCKO-
ro TpaBa OOMIECTBEHHBIX OTHOIIEHUI MOMUMO WCIIOJIb30BAHUS
KPUTEpHUsI CBA3aHHOCTU UX CONEPKAHKS C UMYIIECTBOM M JINY-
HOCTBIO Y4acTHUKOB B CT. 2 'K P® npumeHnsiercs ere oauH npu-
€M KOHCTATallU I'PakKJaHCKO-TIPABOBOM MPUPOJIbI COITMATBHBIX
CBSI3el — MpsIMOE YKa3aHWE Ha PEryJIMpOBaHUE TI'PaXJAHCKUM
paBoM 000COOJICHHBIX TIO chepe ¥ Ha3HAYEHUIO TPYII 0OIIe-
CTBEHHBIX OTHOIIICHU! — KOPIOPATHBHBIX U NpeJanpUHIMA-
TeJbcKuX. U Te U ipyrue npencTaBisiioT coO0i COBOKYITHOCTb
UMYIIIECTBEHHBIX ¥ HEUMYIIECTBEHHBIX OTHOIIEHUI CO BCEMU
MPUCYIIIMMU UM OOIIMMU TI'PakJAHCKO-TIPABOBBIMU OTPACIICBbI-
MU XapaKTepUCTUKaMU (OCHOBAaHHOCTh HAa PABEHCTBE, aBTOHO-
MUH BOJI U UMYITIECTBEHHOW CAMOCTOSITEIbHOCTU YYaCTHUKOB),
¥ BA)XHO YSCHWTH, YTO JaHHBIE CTPYKTYpPHBIC JIEMEHTBI TIPEe/I-
MeTa TPakJaHCKOTO MpaBa HAXOIATCS HE B OJHOU MJIOCKOCTH C
UMYIIIECTBEHHBIMU U HEMMYIIIECTBEHHbBIMU OTHOIIEHUSIMH, a Ha
Jpyrom (BTOpUYHOM) ypoBHe 000011ieHus1. Tako 3akoHOIaTe b-
HBII TIpUEM TTO3BOJISIET HE TOJBKO YCTPAHUTh COMHEHHS B OT-
HECEHUM COOTBETCTBYIOIIMX OTHOIIEHHWI K MPEeIMETy Ipax/IaH-
CKO-TIPAaBOBOT'O PETryJIMPOBAHUsI, HO U BHECTH ONPEIEIEHHOCTh B
pelieHre HeKOTOPBIX MPUHIIUITUAIBHBIX BOIIPOCOB PA3BUTHS OT-
paciu.



HeduHuiisi KOPNOPATUBHBLIX OTHOIIEHHI Kak OTHOILE-
HUM, CBA3aHHBIX Y4aCTMEM B KOPIOPATHMBHBIX OPraHU3ALMAX
WIN yTIPaBJIEHUEM UMH, a TAaKKe OJHO3HAYHOE MPUUYMCIICHUE X
K OTIEJBHOMY BHUJY T'PaXIAHCKO-TIPABOBBIX OTHOILEHWI OTpa-
JKAIOT MPU3HAHKE 3aKOHOATEIeM 0COOOM — He BEIIHOW U He 0051-
3aTEJIbCTBEHHOM, @ HEKOW WIEHCKOM MPUPOABI KOPIOPATUBHBIX
OTHOIIEHU (KOPHOPAaTUBHOIN XapaKTepUCTUKON MOTyT 001a/1aTh
¥ BEIlIHbIE 1 00s13aTeIbCTBEHHbIE OTHOILIEHHUSI ), HO B TO K€ BpeMsI
YKa3bIBAIOT HA OTPUIIAHUE UV BKIIOUEHUS B YHCIIO CyObEKTOB
9TUX OTHOLIEHUM HE TOJIBKO CAMOM KOPIOPALUM U €€ YYaCTHH-
KOB (4JIEHOB), HO U HEMPABOCYObEKTHBIX C I'PAKIAHCKO-IIPABO-
BBIX ITO3ULIMI OPraHOB KOPIIOPALUH.

[Ipuuucnenrie K TIpaxIaHCKO-IPABOBbIM HNpeaIpHHIMA-
TeJbCKHX OTHOIIEHMII KaK OTHOILEHUI MEXIy JIMLIaMH, OCy-
HIECTBIIAIOIUMEI TPEANPUHUMATENBCKYIO0 AEATEbHOCTD, WIN C
UX ydacTueMm onupaercss Ha chopmynupoBaHHoe B cr. 2 'K
P® onpenenenue npeAnpruHUMATEILCKON NEATETBHOCTH, KaKO-
BOM, COIVIACHO 3TOM CTaTbe, SABJAETCS CaMOCTOSATENbHAsA, OCy-
LIECTB/IsIEMAs Ha CBOW PUCK JEATEIbHOCTb, HAIlPABJIEHHAs HA
CHCTeMaTUYecKoe MOJydyeHUue MPUObUTU OT IMOJIb30BAHUS UMY-
IIECTBOM, IPOJIA’K TOBAPOB, BBIMIOJHEHUS] pabOT WM OKa3a-
HUs YCIIYT JIMIIAMH, 3aPETMCTPUPOBAHHBIMU B 3TOM Ka4eCTBE B
YCTaHOBJIEHHOM 3aKOHOM Iopsake. [JaHHoe omnpenesieHue ore-
HUBAETCA B IOPUIMUYECKOM JIMTEPATYPE KAK HECOBEPILIEHHOE, HO
ero 3HaueHue B KoHtekcre cT. 2 'K P® cocrout B npoBo3ria-
IIEHWM OTKAa3a 3aKOHOAATENS OT pa3pabdOTKH 0COOO0TO MpeaIpu-



HUMATEIbCKOro (TOProBOro) KoAeKca BBUY NMPU3HAHMS MPUH-
[UNUAJIBHOTO €JUHCTBA TOPU30HTAJIBHBIX OTHOIIEHUI (OCHOBAH-
HBIX HA PABHOM, «KOOPJIWHAIIMIOHHOM> TOJIO)KEHUN YYACTHUKOB)
MeX Ty MPeATNPUHUMATENISIMU U MEXTy HUMH U TIOTPEOUTE ISIMHU.
B rpaxkgaHckoM 3aKOHOAATENIbCTBE €CTh CHelMaTbHble HOPMBI,
paccuMTaHHbIE HA PETYJIMPOBAHUE OTHOIIEHUI C YYaCTHUEM MPeI-
MpUHUMAaTesIei, HO OHU BIIOJIHE OTBEYAIOT OOIIMM MPUHIIUIIAM
IpaX/IaHCKOTO MpaBa U HE HAPYIIAIOT €JUHCTBA €ro MpeMeTa.

HeoOxonuMo OTMeTUTh, UYTO KOPIIOPATUBHBIE U TIPEANPUHU-
MaTeJIbCKUe OTHOIICHUS He TOJILKO HE MOTYT OBITh ITOCTABJICHBI
B OJIUH psjl («4epe3 3arsaTyo») ¢ UMYIIECTBEHHBIMA ¥ HEUMY-
IIIeCTBEHHBIMH OTHOIIIEHUSIMU, TIOCKOJIBKY SIBJISTIOTCS KX OCOOOM
COBOKYITHOCTBIO, HO U HE 00Pa3yloT COOCTBEHHOTO €IMHOTO Psi-
1a, 100 BO3MOXKHBI KOPITOPATUBHBIE OTHOIIEHWS KaK MPeIIpH-
HUMATEeJIbCKOT0, TaK M HeMPe I PUHUMATEIBCKOTO XapaKTepa, a B
MPEANPUHUMATETBCKUX CBSA3SIX MOXKHO BBIJEJIUTh KOPIIOPATUB-
HbIE COCTABJISIOIIHNE.

Takoi ke mogxo[ K ONpeAeSICHUI0 MECTa B MPEAMETE Tpax-
JTAHCKOT'O MpaBa MPUMEHUM U K BbIJIEJISIEMbIM 3aKOHOJATEIBHO U
JOKTPUHAJILHO MHBIM I'PYIITIIaM COLIMATIbHBIX CBSI3€W — HAllpUMep,
K MHBECTHIMOHHBIM OTHOIIEHUSAM, IPEICTABJSIONUM OT-
HOCHUTEJIBHO CAMOCTOSITEJIbHYI0 COBOKYITHOCTb I'PaXk IaHCKO-TIpa-
BOBBIX UMYIIECTBEHHBIX U (MJIM) HEUMYIIIECTBEHHbIX, BEITHBIX,
0053aTeIbCTBEHHBIX U (MJIM) UHBIX CBI3€H, 000OIIEHHBIX B CBSI-
34 C HAJMYUEM y HHUX 0COO0ro (pyHKIIMOHAIBHOTO TMpPU3HAKA
— HaITPaBJICHHOCTH Ha WCMOJIb30BAHUE MHBECTULIMM (JIEHEKHbIC



CpencCTBa, IIeHHbIe OyMaru, THOE UMYIIECTBO, B TOM YHCIIE UMY-
IIECTBEHHbIE W WHbIE MPaBa, UMEIOIIUE JACHEKHYIO OIIEHKY), B
KayecTBe OOBEKTOB MPEANPUHUMATETLCKON U (MJT) UHOM Jiesl-
TEJIbHOCTH B 1IEJISAX MOMy4YeHUs PUObUTU U (W) TOCTHKEHUSI
MHOTO T0J1e3HOr0 3 eKTa.

AHanu3 peryjiMpyeMbiX T'PaXJaHCKUM 3aKOHOIATEIbCTBOM
OOITIeCTBEHHBIX OTHOIIIEHUI MO3BOJISAET 3aKJIIOYUTh, YTO TPaK-
JAHCKOE MpaBO — 3TO IPAaBO YAaCTHOE, OHO PpErJlaMEHTHUPY-
eT cdepy MHAUBULYAIbHBIX UHTEPECOB, MEKJIMUYHOCTHBIX CBSI-
3ei, YaCTHBIX «TOPU3OHTAJIBHBIX» OTHOINECHUN OT/IETbHBIX JIHII,
B KOpPHE OT/IMYAsICh OT MyOJMYHBIX OTpacieid, peryvupyommx
cepy 001Ierocy1apCTBeHHbIX, OOIIEUETOBEYECKMX UHTEPECOB,
YCTaHABJIMBAIOIIMX BEPTUKAJIh BIACTU M OCHOBAHHBIN HA HEH 00-
IECTBEHHBIN MOPSAIOK (KOHCTUTYIIMOHHOE, aIMUHUCTPATUBHOE,
YrOJIOBHOE MpaBo U jp. orpacau). [lo ceoemy mpenmery, oOpa-
3yeMOMY IPEUMYIIECTBEHHO SKBUBAJIEHTHO-BO3ME3IHBIMU OT-
HOULIEHUSIMU MEX]1y He IOAYMHEHHbIMHU JIPYT IPYTY SKOHOMUYE-
CKU Y JIMYHO aBTOHOMHBIMHU JIUIIAMU, TPAKAAHCKOE MPaBO OTrPa-
HUYMBAETCS OT MyOJIMYHBIX OTpacyell mpaBa, TakKe Peryiaupylo-
IIMX UMYILIECTBEHHBIE OTHOLIEHUS (HAIIpUMep, HAJIOTOBOE ITpa-
BO, (pMHAHCOBOE MPaBo). [Ipu 3TOM OTMEUYEHHbIE XapaKTepUCTU-
KU TIpeMETa BBIICSAIOT IPaKAAHCKOE TIPABO U CPEAU YaCTHBIX
oTpacheii npaBa. K npumepy, BbisiBlIeHHE HANPaBJIEHHOCTH Ce-
MEWMHBIX OTHOIIIEHUI Ha YCTAaHOBJIEHUE UMYIIECTBEHHON OOIIIHO-
CTH, OCHOBAaHHOCTHU UX Ha JINYHOU Y SKOHOMUYECKOUN 3aBUCHMO-
CTH, TIPEIIoJaraoieii 0e339KBUBAIEHTHYIO, HEPHIHOUYHYIO CYIII-



HOCTh 9KOHOMHUYECKHX CBSI3eH, YETKO YKa3bIBAIOT Ha MpPeIMeT-
HOE pa3rpaHrUYCHUE MPaKJIaHCKOTO U CEMEMHOrO MpaBa.
[Mo3HaHWe mpeaMeTa IpakJaHCKOro MpaBa OOHApPYXUBAET,
4TO OOBIYHASI, HOpPMAaJIbHAS TIOBCEHEBHASI KHU3Hb JIIOACH M MX
0o0BbeTMHEHNI HEMBICIMMa Oe3 0OMeHa MPOM3BOIUMBIMU OJ1ara-
mu. O6MeH Oaramu B pa3HbIX (popMax CyIecTBOBAJ BO BCEX
0OIIECTBEHHO-9KOHOMUYECKUX (pOopMAaIMsiX, ¥ UMEHHO H3Me-
HeHue ero (hopM 00yCIIOBIIMBAJIO COOTBETCTBYIOIIEE COCTOSTHUE
IPakKIAHCKOTO MpaBa KaK 3aKOHOJATEIbHOrO0 MHCTPYMEHTa, CO-
3[aHHOTO ISl PEryJIMPOBaHUsI OTHOIIEHHUI 0OMeHa. OCHOBHbBIE
IpakIaHCKO-TPABOBbIE KATErOPUH, KOHCTPYKIIUHM, MEXaHU3MBbI
ObUM co3aaHbl B [IpeBHeM Pume, B 9KOHOMUYECKOH XU3HH KO-
TOPOro TOBapoM ObUTH Jaxe Joau. biaromaps peneniuu pum-
CKOTO IpaBa CpeTHeBEKOBBIMU rocyaapcTBaMu EBporib ero mo-
HSATHS W TIPUHIIMIIBI JIETJIM B OCHOBY €BPOIENCKUX KOomuduKa-
1WA TPaskIAHCKOT'O TpaBa U COCTABKJIM OOIIHe Havasa 1Jist 00Jb-
IIMHCTBA TPakJIAHCKO-TIPABOBBIX CHUCTEM COBpeMeHHOCTH. Ta-
KM 00pa3oM, TPakJaHCKOE IMPaBO IMPeCTaBIIseT coOOM cpe-
J0TOYKE MPABOBOM KYJIbTYDHI, SIBJASETCS HOCUTENIEM ThICSUEIe-
TUSIMH TTPOBEPEHHOTO MHCTPYMEHTApUs yPEeryJIMpPOBaHUSI YacT-
HBIX SKOHOMHYECKHX CBsi3ell. Bosee Toro, B Hactosiiee BpeMs
HaOmogaeTcs pacimpenre 00IacTi MPUMEHEHHUsT TPk JaHCKO-
ro npasa. ChopMHUPOBaHHBIE B I'PakJIAHCKOM TpaBe MOHSTHS,
MEXaHU3Mbl, KOHCTPYKIIMU CHOCOOHBI 3(PPEKTUBHO KOOPIMHU-
pOBaTh JACHCTBHS YYACTHUKOB PhIHKA B PAMKaX HEKOTOPBIX MyO-
JIMYHBIX, HE UMEIOIIUX TPaXIaHCKO-TTPABOBOM MPUPOIbI OTHO-



menui. [Toatomy . 3 cr. 2 'K P®, yka3biBasi Ha HenpuMeHe-
HUE I'PaXJAHCKOTrO 3aKOHOAATEIbCTBA K UMYIIIECTBEHHBIM OTHO-
HIEHHUSIM, OCHOBaHHBIM Ha aIMUHUCTPATUBHOM WUJIM MHOM BJIaCT-
HOM TIOIYMHEHUU OJHOUN CTOPOHBI PYror, OCTABJISIET BO3MOXK-
HOCTb 3aKOHOZATEITI0 TPeycMOTpeTh nHoe. K npumepy, MHOrue
KATErOpMM I'PakIaHCKOro IpaBa (I0pUANYECKOE JIUILIO, ITPEICTA-
BUTEJIbCTBO, HEYCTOMKA U JIP.) B CUJTY IPSIMOIO YKa3aHU sl 3aKOHA
UCTIONb3YIOTCS B HAJIOTOBOM, TAMOKEHHOM, OIO/IKETHOM PeryJiu-
POBaHUMU.

B 310M1 CBA3M TPYIHO NMEPEOLEHUTh 3HAYEHUE TPAXKIAHCKOTO
npaBa B COBPEMEHHOM OOIIIECTBE.



§ 2. MeToa rpa:xIaHcKoro npasa

MeToa rpa:kJJaHCKOro nmpaBa COCTaBJISIET CHCTEMa IMpHe-
MOB, c110co0O0B U (hOpM BO3JEUCTBUS JAHHOW OTpPACiI Ha BXO-
JsII1e B ee peAMeT oOIecTBeHHbIe OTHOIIeHus1. IHbIMHU c1o-
BaMU, XapaKTepUCTUKA METO/IA IPaXkIaHCKOI'O MpaBa AaeT MOHU-
MaHHe TOrO, KaK OHO OCYILECTBJISIET CBOIO PETYJSTUBHYIO POJib,
KaK JoOMBaeTcsl TpebyeMOro UM KeIaeMoro MoBeIeHU S JIIOACH.

[Tockomnbky 3¢ eKTUBHOE OPUIUYECKOe BO3AECUCTBUE BO3-
MO>KHO JIUIIIb ITPU UCMIOIb30BAHMU ITPABOM CPEJCTB, aIeKBATHBIX
NIPUPOJIE PETYIUPYEMbIX OOIIECTBEHHBIX OTHOIIEHUH, TIOCTOJb-
Ky MpeIMeT OTPACyIM MpaBa BO MHOTOM MPeIONpeiesieT UCTIONb-
3yeMbIil €10 METO/I.

B cpaBHeHMU ¢ MyOIMYHBIMUA OTHOIIEHUSIMU, CTPOSIIIMMUCS
Ha HavaJIax BJIACTU U CyOOPIMHAIINY, YACTHBIE TPk IAHCKO-TIPa-
BOBBIE OTHOIIIEHUsSI OMOCPEAYIOT B3aUMOACWCTBHE SKOHOMHUYE-
CKM W IOPUINYECKU HE3aBUCHUMBIX JIMII, OCHOBAHHOE Ha CO0-
CTBEHHO BOJIe MHUIIMATUBHOE MOBEIEHNE KOTOPBIX HYKAAETCS
B KOOPJVHAIIMU BO B3aUMOJICCTBUU C TIOBEJCHUEM JIPYTUX Ta-
KHX K€ JIMYHO U UMYIIIECTBEHHO CBOOOIHBIX CYObeKTOB. [103TO-
My METO[l PEeryJIMPOBAHUs BXOIAIIMX B MIPEAMET TPakAaHCKOTO
IIpaBa OTHOIIIEHMI TOJKEH OTBEYaTh TPEOOBAHUSIM TOBAPHO-PbI-
HOYHOW KOHOMUKHU U HE MOXET HE OCHOBBIBATHCSI HA MPU3HA-
HUM pPaBHOIpPaBHs, aBTOHOMHUU BOJIM, WHUIIMATUBHOCTU TIOBE-
JeHUsI U UMYIIECTBEHHOW CaMOCTOSITEJIbHOCTA MX YYAaCTHUKOB.



DTO yKa3blBaeT Ha OPraHUYECKUE OTIMYMS IOPUIMYECKOTO MH-
CTpPyMEHTapusi, TPUMEHSIEMOr0 IPaKIaHCKUM MTPaBOM Kak Ipa-
BOM YaCTHBIM, OT CIIOCOOOB PEryJIMPOBAHUS B ITyOJIUIHO-TIPA-
BOBOM cepe. JlaHHOE OOCTOATENHLCTBO MO3BOJISIET HEKOTOPHIM
YUEHBIM BBIACTIATH €IMHCTBEHHYIO YE€PTY I'PakAaHCKO-TIPABOBO-
ro METO/Ia U XapaKTepU30BaTh €r0 KaK «IMpeIMETHO-KOOPAUHA-
IIUOHHBIN»> UM METOJI «IOPUIUIECKOr0 paBeHCTBa»*. OmHAKO
0COOEHHOCTH MPABOBOTO TOJIOKEHHS YYACTHUKOB, a PaBHO CIIe-
1MprKa OCHOBAaHUI BO3HMKHOBEHHUSI U COEPKAHUS T'PaIaH-
CKO-TIPAaBOBBIX OTHOIIEHUH TJIaBHBIM 0Opa30oM XapaKTepU3YIOT
MpeIMET IPakKJaHCKOTO MpaBa, He B MOJTHON Mepe OTPaKaloT OT-
pacieByio crieluuKy rpaxJIaHCKOTO IpaBa 1 He MO3BOJISIIOT OT-
JeJIUTh €r0 METOJ1 OT METOJIOB, UCIIOJIb3YEMbIX JPYTMMU YaCTHBI-
MU OTpacysiMU TpaBa.

JlocTaTouHO SICHOE TpejcTaB/ieHue O KOHCTUTYTHBHBIX 4ep-
Tax METOJa IPaXkIaHCKOTO MpaBa B COOTHOIIIEHUU C UHBIMHU OT-
paceBbIMM METOJJAMH JIAET JIMIITh KOMITJICKCHAsI OLIEHKA OCOOCH-
HOCTEH I'pakIaHCKO-TIPAaBOBOTO BO3JICUCTBUSI Ha OOIIIECTBEHHbIS
OTHOIIIEHM S TIO YeThIPEM HauOoJiee CyIIeCTBEHHBIM MPU3HAKAM,
XapaKTepU3yIOIIUM METOJI C TOUYKHU 3PEHUS:

@ coaepkaHus YCTaHABJIMBAEeMbIX MPAaBHJI MOBe/IeHHSI
(oO11eli HarTpaBJIEHHOCTH TTPABOBOTO BO3JICHCTBYS);

3 I'paxaanckoe npaBo: Yueonuk: B 3 1. T. 1 / OtB. pen. B.I1. Mo3zonuH; 2-e u3g.,
niepepad. u gor. M.: ITpocmekt, 2012. C. 20, 21. Aptop raBsl — B.IT1. Mo3ouH.

4 I'paxxpasckoe npaBo: Yue6nuk: B 3 1. T. 1 / OtB. pen. A.IL. Ceprees, 10.K. Ton-
CTOif; 6-e 3., mepepad. u gor. M.: TK Ben6w; U3n-Bo [pocnekT, 2005. C. 13. ABTop
rnasbl — H.JI. Eropos.



® dopmbl 3aKkpensieHdsI MPaBUJI NoBeAeHUus (mpeoda-
Aaomiero crocoda oopMIIeHUsT IPABOBBIX HOPM);

@ creneHny onpeaeJeHHOCTH MPABUJI MoBeAeHHs1 (00be-
Ma MpaB ¥ CBOOO/B YCMOTPEHHUSI MPABOIPUMEHHUTENIBHBIX Opra-
HOB I10 UHUBU/1yaJIbHOMY PETrYJIMPOBAHUIO);

® byHKIMOHAILHON HANIPABJIEHHOCTH NPABIJI NIOBe/Ie-
HHs (MpeolnaiaioMX 3aJa4 peryJmpoBaHsi, OCHOBHOTO COIH-
AJIbHOTO Ha3HAYEHMS ITPABOBBIX HOPM).

['paxmaHckoe MpaBo UCTIONB3YET BCIO MATUTPY CIIOCOOOB pe-
I'YJSATUBHOTO BO3/EWCTBUSI HA CBOH NpeIMET: JA03BOJIEHUS, 3a-
npethbl, 00s3piBaHus. [IprMepaMu HOPM, MpesyCMaTpPUBAIOIIUX
NpsIMBIE 3alPEThl OMPEAETICHHOTO TIOBEAEHUS, SBJISIIOTCS IOJIO-
xeHus cr. 10 'K P® o HegonyctuMocTu IEMCTBUI IpaxaaH U
IOPUIMYECKHUX JIML, OCYLIECTBISIEMbIX UCKJIIOUMTEIBHO C HaMe-
peHMeM NMPUYMHUTD BPeJl IPyroMy JIMILY, B 00XOJ 3aKOHa C Mpo-
TUBOIPABHOM 1IEJIbIO, 4 TAKXKe 37I0yMOTPeOIeH sl IPAaBOM B UHBIX
dopmax; . 4 cr. 19 'K P® o 3anpere Ha nmpuoOpeTeHue mpas
M 00sI3aHHOCTeH Mo uMeHeM Jpyroro juia; cT. 22 'K P® o
3arpeTe JIMILIEeHUsI, OrPaHUYEHH s, TIOJTHOTO WJIM YaCTUYHOIO OT-
Ka3a rpaxJIaHuHa OT MPABOCIOCOOHOCTH WU JAEeCOCOOHOCTH;
cr. 137 T'K P® o HegomycTMMOCTH KECTOKOro OOpallieHusi ¢
’KMBOTHBIMH, TPOTUBOPEYALIETO MPUHLMIIAM I'YMAHHOCTH, U JIp.
Oos3pIBatoIMe HoOpMHI copiepkarcs B 1. 2 ¢1. 36 'K P®, npen-
MIUCBHIBAIOIIIEM OIIEKYHAM U MONIEUUTEIISIM HECOBEPILIEHHOIETHUX
rpaxJaH MpoXUBaTh COBMECTHO CO CBOMMHU MOIONIEYHBIMMU; B I1.
3 c1. 184 'K P, 3akperuisionieM 06s3aHHOCTh KOMMEPYECKOTO



MIPEJICTABUTENISI COXPAHATH B TAllHE Y MOCIe UCTIOHEHU S TAHHO-
ro eMy NOpy4eHUsl CTABIIINe EMY U3BECTHBIMU CBEACHUSI O TOPro-
BBIX cliekax; B 1. 1 cr. 227 'K P®, ycranarnmBatoremM oOsi3aH-
HOCTb HallleJJIIIer0 MOTEPSIHHYIO Belllb HEMEIJIEHHO YBEJIOMUTh
00 3TOM JIMIIO, IIOTepsBIIIee ee, W COOCTBEHHHMKA BEIIN UJTH KO-
ro-100 JIPYroro U3 U3BECTHHIX MY JIHII, UMEIOIINX MPaBO IM0-
JIY4UThb €€, U BO3BPATUTh HAUJIEHHYIO BEIllb ITOMY JIUILY; U JIp.
OpHako BakHeHIIasi pojib B perylaMEHTaIMK TpakJaHCKO-TIpa-
BOBBIX OTHOIIEHUN OTBOJUTCS O3BOJUTEIbHBIM HOpMaMm. Ca-
MOCTOSITEJIFHOCTh YYaCTHUKOB UMYIIECTBEHHOTO 000pOTa M UX
JMYHast 000COOJIEHHOCTh HEMBICTIUMBI Oe3 YIOJTHOMOYMBAHUS
MX Ha CBOOOJIHYIO peasn3allii0 SKOHOMUUECKUX U JIMUHBIX TPaB.
MuunyaTvBa B 3aBA3BIBAHMN M PeIU3AIMM T'PAKIAHCKUX Mpa-
BOOTHOIIIEHU MTPUHAJIEKUT CAMUM ydacTHUKaM. VIMeHHO oHun
B CHJTy CBOOOJIBI IOTOBOpaA 00ecIieunBanT (popMupoBaHue O0JTb-
IIMHCTBA T'PaX/JIaHCKO-TIPABOBBIX CBSI3€U, OCYIIECTBISIOT CBOU
rpaXx/IaHCKKe TpaBa CBOEW BOJIEH W B CBOEM MHTepece, B TOM
YKCJie ¥ TPAaBO HA MPUMEHEHUE Mep OTBETCTBEHHOCTH 3a UX Ha-
pywenue (. 2 cr. 1 'K P®). [Jo3BonuTenbHbINA XapakTep UMe-
10T HOPMBI: O JIUIIAX, CIIOCOOHBIX OBITh YUYACTHUKAMM TPaKJaH-
ckoro o6opota (cT. 2 'K P®); 06 ocHOBaHUSX BOSHUKHOBEHHMS
rpaxJIaHCKuX MpaBooTHowmeHuu (moam. 1, 8 m. 1 cr. 8 'K P®d);
0 criocodax 3amuThl rpakaaHckux mpas (c1. 12 T'K P®); o co-
nepxkanuu npaBa cooctBeHHocTH (cT. 209 'K P®) u uckmoun-
tesibHOro npasa (cr. 1229 I'K P®) u mHorue npyrue. Ilosrto-
My MOKHO YTBEPXKJaTh, UYTO C TOUKU 3PEHUsI COIEPKAHUS PEry-



JIATUBHOI'O BO3,II€fICTBHH Ha 06IJ_[CCTBCHHbIe OTHOLICHHA METO[
I'pakaAaHCKOro 1paBa sABJIACTCA NPENMYIIECTBEHHO 103BOJIH-
TEJbHbBIM



Konen 03HaKOMUTEJLHOI'O
¢dparmenra.

Tekct npenocraBieH OO0 «JIutPec».

[IpounTaiiTe STy KHUTY LIEJIMKOM, KYIIUB TOJIHYIO JIETATbHYIO
Bepcuio Ha JIutPec.

Be3ormacHo oriaTuTh KHATY MOKHO OaHKOBCKOH KapToit Visa,
MasterCard, Maestro, co cuyera MOOMJIBHOTO TesiehOHa, C TiIa-
Te)KHOro TepMmuHaia, B cajoHe MTC wmm Cesa3HoOHM, uepe3
PayPal, WebMoney, Aunexc./lensru, QIWI Komenek, 60Hyc-
HBIMU KapTaMu WK APYTUM YI0OHBIM Bam crioco6om.
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